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LAW  OF  MORTGAGES. 


Part  VL 

OF  THE  ESTATE,  RIGHTS,  LIABILITIES  AND  REMEDIES  OF  THE 
MORTGAGEE,  AND  PERSONS  CLAIMING  UNDER  HIM. 


CHAPTER  XLn. 

OF  THB  NATURE  AND    INCTOENTS  OF  THE   ESTATE   OF 

THE  MORTGAGEE. 

Section  I. 
Bights  incident  to  Mortgageb's  Estate. 

i, — General  Bemarks. — ^Every  mortgagee,  claiming  under  a  legal 
mortgage,  so  long  as  the  property  in  mortgage  is  redeemable,  has 
a  twofold  interest  therein,  viz.,  a  legal  interest,  which  is  either 
real  or  personal  according  to  the  nature  of  the  property ;  and  a 
beneficial  interest,  which  in  the  eye  of  equity  is  personal  estate. 
A  mortgagee  in  whom  the  legal  estate  is  vested  is  regarded 
during  the  continuance  of  the  mortgage  as  being  at  law  the  owner 
of  the  property,  with  the  legal  rights  and  remedies  incident  to  such 
oi^^nership;  subject,  nevertheless,  to  certain  qualifications  enforce- 
able in  equity  for  the  protection  of  the  mortgagor.  Although, 
since  the  Judicature  Act,  the  rules  of  law  and  equity  are 
administered  in  aU  Divisions  of  the  High  Court,  and  in  case  of 
conflict  the  rules  of  equity  are  to  prevail  (a),  yet  the  principles 
of  the  common  law  have  not  been  swept  away ;  **  it  was  not 
intended  by  the  legislature,  and  it  has  not  been  said,  that  legal 

(tf)  86  &  37  Vict.  c.  66,  8.  26  (11). 
VOL.  II. — C.  H 
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Chap.XLII 

§  1  (i)> 

Right  of 
mortgagee  to 
accretions  to 
mortgaged 
property. 


Compensa- 
tion under 
Lands 
Clauses  Act. 


Right  of 
voting  for 
Parliament. 


Right  to 
settlemmit. 


Presentation 
to  benefice. 


and  equitable  rights  should  be  treated  as  identical,  but  that  the 
Courts  should  administer  both  legal  and  equitable  principles  "  {b). 
By  virtue  of  the  mortgagee's  beneficial  interest,  he  will  be 
entitled  to  all  accretions  to  the  mortgaged  property,  whether  his 
security  be  legal  or  equitable,  such  as  copyholds  purchased  by 
the  lord  of  a  mortgaged  manor  subsequently  to  the  mortgage  {c) ; 
or  a  renewed  term  obtained  by  a  mortgagor  of  leaseholds  {d). 

So,  also,  if  mortgaged  lands  (e)  or  business  premises  (/)  are 
compulsorily  taken  by  a  public  company  under  the  Lands 
Clauses  Act,  1845,  the  compensation  for  the  lands  in  the  one 
case,  or  for  the  goodwill  of  the  business  in  the  other  case,  will 
become  subject  to  the  security ;  but  not,  in  the  latter  case,  if  the 
goodwill  is  owing  to  the  personal  skill  of  the  mortgagor  (^). 

If  land  is  taken  by  a  company,  and  there  is  a  doubt  whether 
the  persons  in  possession  are  mortgagees,  the  purchase-money  is 
invested  and  the  dividends  paid  to  the  persons  in  possession 
without  prejudice  to  any  question  or  application  {h). 

ii. — Personal  Bights  and  Privileges  of  Mortgagee. — A  mort- 
gagee, if  in  possession,  but  not  otherwise,  will  be  entitled  to 
vote  for  a  return  of  members  to  Parliament.  By  sect.  74  of 
the  statute  6  &  7  Vict.  c.  18,  it  is  provided  that  no  person  shall 
be  entitled  to  vote  at  such  elections  for  or  by  reason  of  any 
trust  estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in 
actual  possession  or  receipt  of  the  rents  and  profits  of  the  estate. 

A  mortgagee  in  possession  may  gain  a  settlement  under  the 
poor  laws  (t),  provided  that  he  resides  within  ten  miles  of  the 
parish  in  which  the  mortgaged  land  is  situate  (*). 

It  has  been  seen  (/)  that  the  mortgagee  of  an  advowson  is 
compellable  on  a  vacancy  to  present  the  nominee  of  the  mort- 
gagor. 


Right  of  legal      iii. — ^Actions  by  Mortgagee  for  Protection  of  the  Security. — ^A 

pcwses^!       mortgagee,  being  the  owner  of  the  legal  estate  in  the  mortgaged 

lands,  may  bring  an  action  for  recovery  of  the  land  against  the 


{b)  Per  Cotton,  L.  J.,  in  Joseph  v. 
Zi/ons,  16  Q.  B.  D.  280,  at  p.  286, 
C.  A. 

(c)  Doe  V.  PoU,  2  Doug.  709. 

{d)  See  ante,  p.  173. 

{e)  Jianken  y.  £ast  and  West  India 
Docks  Co.,  12  Beav.  298. 

(/)  Pile  V.  Pile,  3  Ch.  D.  36.  See 
as  to  rights  of  equitable  mortgagees, 


Martin  y.  London,  Chatham,  and  Dover 
Rail.  Co.,  L.  R.  1  Ch.  501. 

ig)  Cooper  r.  Met.  Board,  25  Ch.  D. 
472. 

(h)  Exp.  Cork,  11  W.  R.  1015. 

(t)  Rex  Y.  Inhabitants  ofCatherinffton, 
3  T.  R.  771. 

(*)  6  &  7  Vict.  c.  18,  8.  74. 

(/)  Ante,  p.  178. 
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mortgagor  and  those  olaiming  under  him,  in  order  to  obtain  Chap.XLII. 
the  possession  of  the  lands,  to  which  he  is  entitled  as  an     §  1  (ill). 
inherent  right  by  virtue  of  his  estate  (m). 

A  mortgagee,  whether  legal  or  equitable,  is  entitled  to  main-  Right  to  pro- 
tain  and  defend  actions,  as  against  the  mortgagor  and  those        ^^^'^7* 
claiming  under  him,  which  may  be  necessary  either  for  the 
protection  of  the  mortgaged  property  or  of  his  own  security. 

A  defective  conveyance  may  be  made  good  against  the  heir  Where 
of  the  mortgagor,  yet  this  right  was  thought  to  be  a  personal  ^^^,^ie^l 
equity,  and  not  binding  against  him  (n).  security  wiU 

"WTiere  a  purchase  was  made  of  copyhold  without  any  surren- 
der, there  being  a  covenant  from  the  vendor  to  surrender,  a  mort- 
gage from  the  purcha^r  was  postponed  to  a  mortgage  by  the 
vendor  without  notice  of  the  covenant  to  surrender  and  followed 
by  admittance  (o).  The  equities  being  equal,  the  Court  would 
not  supply  the  defect  of  the  surrender  against  the  legal  title. 

Another  case  was  decided  against  a  subsequent  purchaser,  on 
the  ground  of  notice  of  the  prior  defective  mortgage  (p) ;  other- 
wise, the  purchaser's  title  would,  if  he  had  the  legal  estate  and 
no  notice,  have  prevailed  (q). 

But  where  several  incumbrances  are  equitable,  and  the  first  is  Where  aU 
merely  inchoate,  the  defect  will  not  be  relieved  against  to  the  ^^SSbler°^ 
prejudice  of  the  later  incumbrance.  So  where  a  recognizance, 
the  time  for  inrolment  of  which  had  elapsed,  was  im-oUed  by 
special  order  against  an  estate  which  was  subject  to  a  legal  mort- 
gage, and,  after  the  date  but  before  the  inrolment  of  the  recog- 
nizance, a  person  who  had  lent  money  to  the  conusor  took  a 
judgment  for  the  debt,  it  was  held  that,  as  neither  the  recog- 
nizance nor  the  judgment  could  be  reached  without  the  aid  of 
equity,  the  judgment  creditor  must  be  preferred  (r). 

If  the  mortgagor's  title  be  altogether  defective,  and  he  after-  Acquisition  of 
wards  acquire  a  good  title,  he  can  be  compelled  to  make  good  ^tgagor.^ 
the  defective  conveyance  (a). 

Questions  as  to  the  rights  of  persons  under  defective  convey- 
ances may  be  settled  in  suits  between  mortgagors  and  mort- 

(m)  See  as  to  right  of  mortgagee  to  234.    8eeBoik4>mUifY.  Fairfajfy2Y€tni. 

itie  poasemxm,  inf.  p.  814.  760.    And  see  further  as  to  priorities 

(n)  MoTMe  T.  FtttUkneTf  1  Anst.  11.  generally,  posty  Chape.  LV. — -LIX. 

{o)  OxwUh  y.  Flummer,  Bao.  Abr.  («)  Smith  y.  Bakery  1  T.  &  C.  0.  0. 

tit.  Mortfftt^ea  (E.)  3.  223 ;  Tat/hr  y.  Debar,  1  Gh.  Ga.  274 ; 

(p)  JenniftffM  y.  Moore,  2  Vem.  609.  Seaboume  y.  Fotcell,  2  Vem.  11.     See 

i^)  Bac.  Abr.  tit.  Mortgagee  (E.)  3.  per  Lord  Granworth,  Smith  y.  Oebome, 

r)  F9thergiU  y.  Kendrich,  2  7em.  6  H.  L  G.  890. 
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Chap.XLn. 

S  1  (iii). 


Bight  to 
maintain  and 
defend  actionB 
affecting  the 
mortgaged 
property. 


Trespaasand 
trover. 


Appeal  as  to 

Sublic-house 
oence. 


Mortgagee 

necessary 

party. 


Setting  aside 
mortgaged 
contract  for 
purchase. 


gageeB,  In  which  the  mortgagee  has  a  right  to  bring  before  the 
Court  all  who  claim  interests  in  the  estate  (^).  To  an  action 
brought  by  a  mortgagee  for  specific  performance  of  a  covenant 
by  a  tenant  in  tail  in  remainder  to  disentail  the  estate  after  the 
death  of  the  tenant  for  life,  judgment  creditors  of  the  tenant 
in  tail  whose  debts  have  been  made  charges  on  his  estate  under 
1  &  2  Vict.  c.  110,  are  not  necessary  parties  (u). 

speaking,  by  reason  of  his  estate  or  interest  in  the  mortgaged 
property,  maintain  or  defend  actions  relating  thereto  against 
persons  other  than  the  mortgagor  {x).  So,  if  the  mortgagor's 
title  is  impeached,  he  may  properly  support  it,  and  will  be 
allowed  his  costs  for  so  doing  (^). 

But  a  mortgagee  of  lands  cannot  maintain  an  action  of  tres- 
pass against  a  stranger  (s),  nor  can  a  mortgagee  of  chattels  sue 
either  in  trespass  or  trover,  imtil,  in  either  case,  his  right  to 
take  possession  has  attached  (a),  which  right,  in  the  absence  of 
any  stipulation  to  the  contrary,  attaches  immediately  after  the 
execution  of  the  mortgage  ((). 

A  mortgagee  of  a  public-house  is  a  "  person  aggrieved  "  by 
the  refi^  of  the  justices  to  renew  the  licence  to  sell  beer  within 
the  statute  9  Gbo.  JV.  c.  61,  s.  27,  and  entitled  to  appeal  to 
quarter  sessions  accordingly  (c). 

It  has  been  seen  that,  as  a  general  rule,  a  mortgagee  having 
the  legal  estate  must  be  made  a  party  to  all  actions  brought  by 
or  against  the  mortgagor  in  relation  to  the  mortgaged  pro- 
perty (d). 

Where,  after  a  deposit  paid  by  a  purchaser,  he  assigns  his 
interest  under  the  contract  by  way  of  mortgage,  and  afterwards 
a  fraud  is  discovered  on  the  part  of  the  vendor,  by  which  the 
contract  was  originally  vitiated,  the  mortgagee  may  set  aside 
the  contract,  and  obtain  payment  of  the  deposit  with  interest, 
and  is  not  open  to  a  charge  of  champerty ;  but  in  such  a  case  it 
seems  that  the  mortgagor  should  be  a  party  co-plaintiff,  and  not 
a  defendant  («). 


it)  Evan*  V.  Jones^  Kay,  29. 

{h^  Fetre  v.  Buncombe,  7  Ha.  24. 

U  Langton  v.  Langton,  7  De  G.  M. 
&  a.  30  ;  PherU  y.  Gillan,  5  Ha.  1 ; 
SandoH  y.  Sooper,  6  Beay.  246. 

(y)  Ibid.  See  Godfrey  y.  Watwn^  3 
At£.  613. 

(«)   Wheeler  y.  JfonteJUtre,  2  Q.  JB. 


133. 

(a)  Ibid. ;  Bradley  y.  Copley^  1  C.  B. 
685. 

(b)  Doe  y.  Ziyhtfool,  8  M.  &  W.  653. 
(4  Garrett  y.  Middletex  Juetieet,  12 

Q.  B.  D.  620. 

(d)  Ante,  p.  651. 

(e)  Wilem  y.  Short,  6  Ha.  366. 
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Where  a  first  mortgagee,  pending  a  suit  with  a  party  claim-  Chap.XLII. 
ing  adversely  to  the  mortgagor,  assigned  the  first  mortgage,     §  1  (ill). 
with  power  to  prosecute  the  suit  to  a  second  mortgagee,  who  Aasigmnent"" 
covenanted  to  indemnify  the  assignor  against  the  costs  of  the  ^^  mortgage 
action;   it  was  held,  on  demurrer,  that  the  second  mortgagee 
being  interested  as  such  in  the  subject  of  the  suit,  the  assign- 
ment was  not  to  be  deemed  champerty  (/). 

And  as  a  bond  fide  assignment  of  the  subject  of  a  suit  may  be 
made  pending  that  suit  (^),  it  would  seem  that  it  is  open  either 
to  a  mortgagor  or  mortgagee  during  a  redemption  or  foreclosure 
suit  to  assign  his  interest  in  that  suit. 

Under  certain  circumstances,  a  mortgagee  refusing  or  neglect-  LiabUity  of 
ing  to  take  proceedings  necessary  to  support  the  title  or  maintain  Sm  ^^te' 
rights  incident  to  the  ownership  may  be  liable  in  damages  to  ^^  non-daim. 
the  mortgagor  by  reason  of  the  mortgaged  property  being  lost 
or  prejudicially  affected. 

Although  a  mortgagee  in  possession  will  be  liable  if  he  allows  Neprlect  to 
the  mortgaged  lands  to  be  occupied  by  tenants  without  enforcing  ^       ^^  ' 
the  payment  of  the  rents  (A),  yet,  where  he  has  distrained  for 
rent,  he  is  not  bound  to  defend  doubtful  actions  respecting  the 
goods  distrained  (t). 

On  the  same  principle,  where  a  creditor  received  from  his  Neglect  to 
debtor  an  assignment  of  a  debt  due  from  a  third  person  as  a  ^^ty 
security  for  his  demand,  and  sued  out  execution  upon  the  judg- 
ment, but,  by  his  neglect  in  levying,  the  debt  assigned  became 
irrecoverable,  it  was  held  that  he  must  bear  the  loss,  although 
the  assignment  contained  the  usual  covenant  for  payment  of  his 
debt  (*). 

But  mere  delay,  as  distinguished  from  consent  to  distribution, 
is  not  sufficient  to  prevent  mortgagees,  whose  security  proves 
insufficient,  from  coming  against  the  residuary  legatees  amongst 
whom  the  personal  estate  of  the  mortgagor  has  been  distri- 
buted (/). 

If  a  mortgagee  of  a  settled  estate  neglects  to  enforce  the  Neglect  to 
keeping  down  of  the  interest   by  the   tenant   for   life,  his  ^^^f^^' 
remedy  for  arrears  will  lie  only  against  the  tenant  for  life  interest  by 

•^  -^      ®  tenant  for  life. 

(/)  Hunter  y.  Daniel,  4  Ha.  420.  {k)   Williams  v.  FHee,    1   S.   &  St. 

ig)  Harrington  t.  Long,  2  My.  &  K.  681 ;  I^of/er  y.  Murray,  8  Ch.  D.  428. 

692.  {I)  jRidffway  v.  NewUead,  3  De  G.  F. 

(A)  Brandon  y.  Brandon,  10  W.  B.  &  J.  474 ;  Blake  r.  Gale,  32  Ch.  D. 

287.  671,  C.  A.    See  Harrison  v.  Kirkf  89 

(f)  Cocis  y.  Gray,  1  Gifl.  77.  L.  T.  666. 
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Chap.XLII.  or  his  legal  representativeSy  and  not  against  the  estate  in  the 
§  1  (iii).  hands  of  the  remainderman.  Where  (m)  an  estate  being 
already  in  mortgage  was  devised  in  strict  settlement,  and  the 
mortgagee  permitted  the  tenant  for  life  in  possession  to  run 
the  interest  in  arrear,  and  afterwards  purchased  the  estate 
for  life,  and  entered  into  possession  as  purchaser  and  received 
the  rent  for  about  three  years,  when  the  tenant  for  life  died,  the 
rents  and  profits  received  by  the  mortgagee  were  directed  to  be 
applied,  first  in  payment  of  the  interest,  which  accraed  due  sub- 
sequently to  his  entering  into  possession,  and  in  the  next  place, 
so  far  as  they  would  extend,  in  satisfaction  of  the  preceding 
arrears.  In  an  earlier  case  (n)  a  term  was  created  for  raising 
portions  out  of  annual  profits;  the  mortgagee  permitted  the 
tenant  for  life  to  enjoy  the  estate  under  the  usual  clause,  that  it 
should  be  lawful  for  the  mortgagor  to  take  the  profits  imtil 
default:  the  Court  held  that  the  rents  being  received  by  the 
tenant  for  life,  with  the  permission  of  the  mortgagee,  it  was  the 
same  as  if  the  mortgagee  had  let  the  estate  to  any  other  person, 
and  therefore  the  profits  received  by  the  tenant  for  life  with  the 
mortgagee's  permission  should  be  considered  as  if  received  by 
the  mortgagee  himself,  and  be  accounted  for  accordingly,  and 
that  he  might  have  his  remedy  over  against  the  personal  repre- 
sentatives of  the  tenant  for  life. 


SEcnioM  n. 

Of  a  Mortgagee  im  Possession. 

When  the  i, — Eight  of  Mortgagee  to  Possession. — Immediately  upon  the 

mortgagTOto  execution  of  a  conveyance  of  land  by  way  of  mortgage,  whereby 
enter  into  ^j^^  legal  estate  passes  to  the  mortgagee,  he  becomes  by  virtue 
arises.  thereof  the  legal  owner  of  the  freehold  and  inheritance  of  the 

land,  or  of  any  lesser  interest,  such  as  a  life  estate  or  term  of 
years  conveyed  by  the  deed.  He  is  therefore,  as  between  him- 
self and  the  mortgagor,  entitled,  so  soon  as  any  default  has  been 
made  in  payment  of  the  principal  or  interest,  if  the  deed  contains 
a  proviso  for  quiet  enjoyment  (o),  or,  if  there  be  no  such  proviso, 

(m)  Lord  Fmrhyn  v.  Hughes,  6  Vee.       Btntham  v.  Haineourt,  1  Eq.  Ca.  Abr. 
99  320. 

(o)  Keeeh  v.  Hall,  1  Dong.  22 ;  Moore 
(w)  Ipy  V.  Gilbert,  2  P.  Wms.  20 ;      v.  Shelley,  8  App.  Ca.  286. 


RIGHT  TO  POSSESSION.  815 

then  immediately  upon  or  at  any  time  after  the  execution  of  the  Chap.XLII. 
mortgage  deed,  to  enter  into  possession  of  the  land,  or  if  the  land      §  2  (i). 
be  in  lease  or  in  the  occupation  of  tenants,  to  give  to  them  notice  "" 
to  pay  the  rents  to  him,  and  to  receive  the  rents  accordingly  (p). 

It  was  formerly  usual  to  insert  in  mortgage  deeds  an  express  Proyiso  for 
proviso  to  the  effect  that  it  should  be  lawful  for  the  mortgagor  to  *i^®*  enjoy- 
retain  possession,  and  receive  the  rents  and  profits,  until  default 
in  payment  of  the  principal  and  interest  on  the  day  fixed.  But 
such  provisoes  are  now  generally  omitted,  for,  having  regard  to 
the  disadvantages  attending  the  position  of  a  mortgagee  in  pos- 
session, and  that,  apparently,  the  entry  will  entitle  the  mortgagor 
to  redeem  at  once  without  notice  or  interest  in  lieu  of  notice  (^), 
it  is  generaUy  considered  that  the  risk  of  a  mortgagee  entering 
within  the  period  before  default  can  be  made,  which  is  usually 
six  months  from  the  date  of  the  deed,  is  one  which,  in  practice, 
it  is  not  necessary  to  guard  against.  The  result  is  that  a  mort- 
gagee at  the  present  time  can  generally  enter  into  possession 
whenever  he  thinks  fit  to  do  so. 

If  the  mortgage  deed  contains  a  proviso  for  quiet  enjoyment  Damages  for 
till  default,  the  mortgagee  will  be  liable  in  damages  if  he  enter  g™^^^^ 
before  default  (r). 

It  seems  that  the  Court  will  in  no  case  interfere  to  prevent  a  How  entry 
mortgagee  from  lawfully  exercising  his  right  to  enter  into  pos-  ™Y^  ^^^ 
session  {s),  A  mortgagee  having  the  legal  estate  may  take 
possession  of  the  property  by  peaceable  entry  without  any  notice 
or  demand  of  possession  {t) ;  for  the  purpose  of  such  entry  he 
may  even  break  open  the  outer  door  of  a  house,  if  it  be  done  in 
the  absence  of  the  mortgagor  or  his  tenants  (u) ;  or,  if  his  entry 
is  resisted,  he  may  bring  an  action  for  recovery  of  the  land  (x), 
now  substituted  for  the  action  of  ejectment  formerly  brought  in 
Buch  cases  under  the  old  practice  {p). 

Where  a  mortgage  deed  contained  a  clause  that  the  mortgagor  Entry  after 
should  be  tenant  at  a  certain  yearly  rent,  with  a  power  of  entry  mor^g^. 
on  default  of  payment  of  the  mortgage  money,  it  was  held  that 
after  default  the  mortgagee  was  entitled  to  eject  the  mortgagor 

(p)  Mou  T.  GaUknore,  1  Dong.  279 ;  171,  at  p.  359. 

8.  C,  1  Sm.  L.  C.  (11th  ed.)  p.  614;  {t)  Doe  v.  MaUey,  8  B.  &  Or.  767; 

Jlctpe  y.  Biffg9,  9  B.  &  Or.  245 ;  Exp,  J)oe  y.  Giles,  5  Bing.  421. 

Living,  Se  Tombt,  2  M.  &  A.  223.  («)  Lowm  y.  Telford,  1  App.  Oa.  414. 

(q)  SovillY,  EndU,  (1896)  1  Oh.  648.  See   Watson  y.   Waltham,  2  A.   &  E. 

(r)  Moore  y.  SheUey,  8  App.  Oa.  285.  485. 

(*)  Williams  y.  Medlieoit,  6  Pri.  496.  {x)  Ord.  HI.  r.  6. 

See  Cholmondeley  y.    Clinton,   2  Her.  (y)  See  Do^y.  2k^'(^,  7  A.  &  E.  610. 
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Chap.Xin. 
§  2  (i)> 

Writ  of 
poasessioii. 


Equitable 
mortgfagee 
cannot  take 
actual 
posseeidoiu 


Equitable 
pOBseasion. 


Exception  as 
to  ohargeH 
registered 
nnder  Land 
Titles  and 
Transfer  Act, 
1875. 

Entry  by 
proprietor  of 
charge. 


Effect  of  this 
enactment. 


"witliout  any  notioe  to  quit,  though  he  had  treated  the  mortgagor 
as  tenant  by  distraining  on  him  for  a  previous  year's  rent  (s). 

A  mortgagee  reoovering  in  ejectment  could  not  retain  posses- 
sion independently  of  the  writ  of  possession ;  so  that  when  the 
writ  was  set  aside  for  irregularity  he  was  ordered  to  restore  pos- 
session (a) ;  and  it  would  seem  that  the  same  rule  would  apply 
in  an  action  for  recovery  of  land  under  the  present  practice  (b). 

The  right  to  enter  into  possession  of  the  mortgaged  lands  and 
to  receive  the  rents  and  profits  thereof,  being  enforceable  only 
by  legal  remedy  by  means  of  an  action  for  recovery  of  the  land, 
now  substituted  for  ejectment,  can  only  be  exercised  by  a  mort- 
gagee in  whom  the  legal  estate  is  vested.  It  is  obvious  that,  if 
a  mortgagee  whose  charge  is  merely  equitable  were  to  enter  into 
possession,  he  would  be  liable  to  be  evicted  by  the  owner  of  the 
legal  estate,  being  either  a  prior  incumbrancer,  or  the  mortgagor 
himself,  or  a  trustee  for  him.  An  equitable  mortgagee  can  have 
recourse  only  to  equitable  remedies,  and  his  only  means  of  im- 
pounding the  rents  and  profits  is  by  obtaining  the  appointment 
of  a  receiver,  to  which  he  may  be  entitled,  provided  the  first 
mortgagee  is  not  in  possession,  and  subject  to  his  right  to  apply 
for  possession  if  he  should  think  fit  (c). 

A  puisne  mortgagee  may,  however,  require  the  prior  mort- 
gagee to  pay  the  surplus  rents  and  profits  to  him  instead  of  to 
the  mortgagor ;  such  notice  is  taking  eqidtable  possession  of  the 
surplus  rents  (d). 

To  this  rule,  however,  an  (Bxoeption  appears  to  be  introduced 
by  a  modem  statute,  so  far  as  relates  to  charges  registered  there- 
under. By  the  Land  Transfer  Act,  1875  (&),  it  is  enacted  as 
follows : — 

Sect.  25.  ''  Subject  to  any  entry  to  the  contrary  on  the  register, 
the  registered  proprietor  of  a  registered  charge  may,  for  the  purpose 
of  obtaining  satisfaction  of  any  moneys  due  to  him  under  the  charge, 
at  any  time  during  the  continuance  of  his  charge,  enter  upon  the 
land  charged  or  any  part  thereof,  or  into  the  receipt  of  the  rents 
and  profits  thereof,  subject,  nevertheless,  to  the  right  of  any  persons 
appearing  on  the  register  to  be  prior  incumbrancers,  and  to  the 
liability  attached  to  a  mortgagee  in  possession." 

The  expression  ^^  charge,"  for  the  purposes  of  the  Act,  means 


(z)  Doe  y.  OUey,  12  A.  ft  E.  481. 
Seei>otfv.  Tbm,  4  Q.  B.  615.  Andcf. 
Clowee  ▼.  Suphes,  L.  B.  5  Ex.  160. 

(a)  Doe  T.  Lord,  7  A.  &  E.  710. 

{b)  See  Morris  y.  Baker,  73  L.  J.  Gh. 


143.  Afl  to  write  of  poflseflsion,  see 
Ord.  XLVII. 

{c)  See  inf.  p.  817. 

(d)  Parker  y.  Cakraft,  6  Madd.  11. 

\e)  88  ft  39  Vict.  c.  87.  See  r.  169 
and  Fonn  44b. 
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any  charge  made  in  manner  prescribed  by  the  general  rules  Chap.XLII. 
made  in  pursuance  of  the  Act,  to  secure  the  payment  at  an  §  2  (i). 
appointed  time  of  any  principal  sum  of  money  either  with  or 
without  interest  (/) ;  and  any  number  of  successive  "  charges  " 
may  be  registered  under  the  Act,  which  will  rank  in  priority  as 
among  themselves  according  to  the  dates  of  their  respective 
registration.  It  would  therefore  seem'  clear  that  any  incum- 
brancer whose  charge  is  duly  registered  may  enter  into  posses- 
sion, without  reference  to  the  question  as  to  whether  the  legal 
estate  is  vested  in  him  or  not,  provided  that  no  prior  incum- 
brancer is  in  possession  before  him,  and  without  prejudice  to  the 
right  of  such  prior  incumbrancer  to  claim  possession  in  his  stead. 

In  cases  where  the  right  of  the  mortgagee  to  possession  only  Entry  where 
arises  upon  default  after  notice  or  demand  for  payment,  it  must  a^bt  pAylble 
be  shown  in  order  to  establish  such  default,  that  a  reasonable  <^^  demand, 
time  for  payment  was  allowed  ;  an  allowance  of  half  an  hour  is 
merely  illusory  {g) ;  and  it  would  seem  that  entry  into  possession 
on  the  same  day  as  the  demand  would  be  deemed  unreason- 
able (A) ;  but,  if  the  seizure  be  premature,  the  taking  of  pos- 
session wiU  be  justified  if  default  continues  after  a  reasonable 
time  (i). 

80,  where  a  mortgage  deed  stipulated  for  the  payment  of  the  When  the 
mortgage  moneys  on  demand,  and,  in  efEect,  that  the  mortgagor  Sioa&"five 
should  remain  in  possession  until  default  in  such  payment,  and  notice  before 
such  demand  was  made  by  a  person  who  represented  himself  ^^  ^' 
as  the  mortgagee's  agent,  who,  upon  non-payment,  forthwith 
entered  into  possession  and  seized  the  mortgaged  property :  it 
was  held,  in  an  action  of  trespass  against  the  mortgagee,  that  the 
mortgagor  was  entitled  to  a  reasonable  opportunity  for  inquiry 
as  to  whether  the  person  demanding  payment  was  in  fact  the 
mortgagee's  agent,  so  that  the  non-payment  did  not  constitute 
any  default  on  his  part,  and  that  the  mortgagee  was  responsible 
in  substantial  damages  for  the  trespass  {k). 

In  such  cases  a  demand  made  upon  the  debtor's  wife  has  been 
held  not  to  be  such  a  demand  as  to  give  the  mortgagee  a  right 
to  possession  upon  default  (/). 

(/)  38  ft  39  Vict.  c.  87,  8.  22 ;  ante,  D.  297. 
p.  43.  (i)  Bramwell  v.  Eglingtoun,  12  W.  R. 

ig)  Ihmt  ▼.  WiUon,  4  B.  ft  S.  442,  651. 
465 :  Moore  t.  Shellejf,  8  App.  Ca.  286,  (k)  Moore  v.  Shelley,  8  App.  Ca.  286. 

P.  C.  (0  Belding  v.  Bead,  34  L.  J.  Ex. 

{h)  Exp.  Dreffor,  JU  Burghardt^  1  Ch.  212.  i 
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Chap.ZLn. 
§  2  (i). 

Mortgagee 
cannot  enter 
when  reoeiver 
has  been 
appointed. 


Nor  can 

mortgagor 

distrain. 


A  mortgagee  cannot  enter  into  possession  if  a  receiver  has 
been  appointed  by  the  Court  on  the  application  of  a  subsequent 
incumbrancer,  unless  his  right  so  to  do  is  reserved  by  the  order ; 
in  such  a  case  the  prior  mortgagee  cannot  obtain  the  rents  from 
the  receiver  by  giving  notice  to  him,  nor  can  he  intercept  the 
rents  from  being  paid  to  the  receiver  by  giving  notice  to 
tenants ;  he  must  either  obtain  the  removal  of  the  reoeiver,  or 
the  leave  of  the  Court  to  bring  an  action  for  the  recovery  of  the 
land  {m).  If  the  Court  removes  such  receiver,  possession  may  be 
ordered  to  be  delivered  to  the  first  mortgagee  (n). 

Nor  can  the  mortgagor  distrain  where  a  reoeiver  has  been 
appointed  by  the  mortgagee  under  the  Conveyancing  Act  (o). 


ii. — Leases  by  Mortgagee  in  Possession. — ^Before  the  Convey- 
ancing Act,  1881  ( j^),  a  considerable  disability  annexed  to  the 
estate  of  the  mortgagee  was,  that  although  he  was  at  law  the 
actual  owner,  and  consequently  could  make  a  good  legal  title, 
yet  he  could  not  in  equity  make  a  valid  or  binding  lease  without 
the  concurrence  of  the  mortgagor,  unless,  it  seems,  there  was  an 
absolute  necessity  for  it  {q). 

Where  a  mortgagee  enters  into  an  agreement  for  a  lease  (not 
having  power  to  grant  a  valid  lease),  spedfio  performance  will 
not  lie  (r) ;  the  relief  would  be  in  damages  only. 

By  sect.  18  of  the  Act  above  referred  to  (which  is  not  retro- 
spective («) ),  it  is  enacted  that : — 

'*  (2).  A  mortgagee  of  land  while  in  possession  shall,  as  against 
all  prior  incumbrancers,  if  any,  and  as  against  the  mortgagor,  have, 
by  virtue  of  this  Act,  power  to  make  from  time  to  time  any  such 
lease  as  aforesaid"  (0* 

A  mortgagee  who  has  granted  a  lease  under  this  section  will 
be,  as  between  himself  and  the  lessee,  in  the  position  of  an  ordi- 


(w)  Anffell  V.  Smith,  9  Ves.  335  ; 
Thomas  ▼.  Bripstoeky  4  Base.  64  ; 
Mon-is  V.  Baker,  73  L.  J.  Ch.  143. 

(»)  Langton  v.  LangUm,  7  De  G-.  M. 
&  G.  30. 

(o)  Bayly  v.  Went,  61  L.  T.  764, 
post,  p.  941. 

{p)  44  &  45  Vict.  c.  41. 

(q)  HungerfordY,  CIayy9'iiod..\.  As 
to  apportionment  of  rent  where  a  mort- 
gagee by  mistake  had  granted  a  lease 
of  property  not  included  in  his  mort- 


gage,  seelTarrymait  t.  Collins,  18  Beav. 
11. 

(r)  Franklintki  t.  Ball,  33  Bear. 
560. 

(s)  See  seot.  18,  snb-s.  (16). 

{t)  I.e.,  such  lease  as  in  this  section 
described  and  anthorized.  The  re- 
quirements of  this  section  as  regards 
leases  by  mortgagees  in  possession 
are  the  same  as  in  the  case  of  leases 
gpraoted  thereunder  by  mortgagors  in 
possession,  and  have  been  already  con- 
sidered.     See  ante,  pp.  706  et  seq. 


LEASES  BY  MORTGAGEE.  819 

nary  lessor  as  regards  the  power  of  saingfor  rents  and  enforcing  Chap.XLII. 
other  remedies  of  a  landlord.  §  2  (ii). 

The  rights  and  remedies  for  enforcing  payment  of  rents  of  a 
mortgagee,  who  has  giyen  notice  to  pay  rent  to  him,  to  lessees, 
and  others,  holding  under  leases  or  tenancies  subsisting  at  the 
date  of  the  mortgage  or  created  thereafter  by  the  mortgagor 
with  or  Aivithout  the  mortgagee's  concurrence,  have  been  already 
considered  (u). 

iii^ — ^Effect  of  entry  into  Possession. — A  mortgagee  entering  'B^t  to 
into  possession  of  the  land,  in  the  occupation  of  the  mortgagor, 
is  entitled,  as  against  the  mortgagor  or  his  trustee  in  bank- 
ruptcy, to  emblements  (x) ;  but  under  the  Tenants'  Compensa- 
tion Act,  1890,  he  is  bound  to  give  compensation  to  the  tenant 
for  crops,  improyements,  tillages,  &c. 

If  possession  be  lawfully  demanded  by  the  mortgagee,  the  Injunction 
mortgagor,  or  any  person  claimmg  under  mm,  as  bis  trustee  m  removing 
bankruptcy,  wrongfully  refusing  possession,  may  be  restrained  crops,  &o. 
by  injunction  from  cutting  and  removing  crops  on  the  mort- 
gaged land  (y). 

If  in  possession  of  business  premises,  the  mortgagee  is  entitled  Bight  to 
to  carry  on  the  business  for  such  reasonable  time  as  will  enable  SS^J^, 
him  to  sell  it  as  a  going  concern,  and  for  that  purpose  to  use  the 
name  of  the  mortgagor's  firm  (2). 

And  where  there  is  a  mortgage  of  a  business  as  &  going  con- 
cern, the  mortgagee  in  possession  is  entitled  to  be  recouped 
losses  incurred  without  negligence  in  carrying  it  on,  out  of  the 
proceeds  of  sale  {a). 

If  the  mortgage  includes  the  goodwill  of  the  business  of  a 
publican,  the  mortgagee,  on  taking  possession,  is  entitled  to  call 
on  the  mortgagor  to  concur  in  obtaining  a  transfer  to  the  mort- 
gagee of  the  existing  licence  (6). 

It  would  seem  that  the  fact  of  a  mortgagee  taking  possession 
of  a  business  will  not  of  itself  operate  as  a  dismissal  of  the 
clerks  and  servants  of  the  mortgagor  employed  in  the  busi- 
ness (c). 

(•)  Ante,  Chap.  XXXVII.  (a)  Bompaa  v.  Xinff,  33  Ch.  D.  279. 

(X)  Ketch  T.  KaU,  1  l>ong.  22  ;  MiH^re      ^^  jwking  mines,  see  poitt,  Chap. 
Rk^i^  ft  Arm  n^   ojiA  p  n     Aaa      -Ltiv.,  oecu.  111. 


T.  SheUep,  8  App.  Ca.  286,  P.  C.    See  MrS^'  "^k     •  ,   on  w    tj    »-«. 

D^  T.T;«y,  8  B.  &  Cr.  767.  g^^f  ^  ^"^^  ^-  ^^''•''»  ^^  ^'  ^'  ^24, 

(y)  Baynallr.  Tillar,  12  Ch.  D.  812.  (;)  Pe,  Fry,  L.  J.,  in  B^d  r.  Ex- 

{x)  Cook  T.  Thmuu,  24  W.  B.  427.  plosive*  (7o.,  19  Q.  B.  D.  264,  at  p.  269. 
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Chap.XLII. 
§  2  (iii). 

Application 
of  rents  and 
profits. 


A  mortgagee,  vhen  he  enters  into  possession  of  the  mortgaged 
estate,  enters  for  the  purpose  of  reoovering  both  his  principal 
and  interest,  and  may  apply  the  rents  and  profits  received  by 
him  in  or  towards  payment  thereof  aooordingly  {d). 

A  mortgagee  in  possession  is  not,  however,  boimd  to  apply 
the  surplus  rents  after  keeping  down  his  interest  and  outgoings 
in  gradual  reduction  of  principal;  he  may,  if  he  thinks  fit, 
pay  such  surplus  rents  to  the  mortgagor  unless  he  has  notice 
from  a  subsequent  incumbrancer  to  pay  them  to  him  (e). 

A  mortgagee  in  possession,  who  retains  the  surplus  rents  in 
reduction  of  principal,  does  not  render  annual  accounts,  but 
when  the  mortgagor  deems  the  debt  satisfied,  or  wishes  to 
redeem,  he  calls  on  the  mortgagee  for  a  final  adjustment  (/). 


Liability  of 
mortgagee  in 
possession  to 
account. 


Ground  of 
liability. 


Measure  of 
liability. 


iv. — ^Liabilities  of  Mortgagee  in  Possession. — ^A  mortgagee  by 
entering  into  possession  incurs  serious  responsibilities.  He  must 
be  reasonably  diligent  in  getting  in  the  rents  and  profits,  and  he 
will  be  held  strictly  accountable  to  the  mortgagor  and  those 
claiming  under  him  for  all  rents  and  profits  actually  received, 
or  which,  but  for  his  default,  might  have  been  received,  by  the 
mortgagee  after  deducting  what  is  due  to  him  under  his  mort- 
gage, including  all  just  and  proper  costs  and  allowances  (g). 

A  mortgagee  in  possession  is  charged  with  the  rents  and 
profits  which,  but  for  his  default,  he  might  have  received, 
because  he  has  chosen  to  change  his  character  of  mere  mort- 
gagee, and  for  the  time  being  to  become  owner  (h). 

Although  the  mortgagee  is  bound  to  account  to  the  mortgagor 
for  the  rents,  yet  he  is  not  obliged  to  account  according  to  the 
actual  value  of  the  land,  nor  bound  by  any  proof  that  the  land 
is  worth  so  much,  unless  it  can  be  proved  that  he  made  so  much 
of  it,  or  might  have  done  so  except  for  his  own  wilful  default  (i) ; 
because  it  is  the  laches  of  the  mortgagor  that  he  lets  the  lands 
lapse  into  the  hands  of  the  mortgagee  by  the  non-payment  of 
the  money ;  therefore,  when  the  mortgagee  enters,  he  is  only 
accountable  for  what  he  actually  receives,  and  is  not  bound  to 
take  the  trouble  of  making  the  most  of  another's  property. 


(rf)  Zord  Kensington  v.  BouveriCf  7 
De  G.  M.  &  G.  134,  167. 

(«)  Berney  v.  Sev>ell,  IJ.  &  W.  647. 

(/)  Lord  TnnOetton  ▼.  HamiU,  1  Ba. 
&  Be.  377,  383. 


ijf)  See  post,  Chap.  LIV. 

(A)  Eyre  v.  Hughes,  2  Gh.  D.  148,  at 
p.  162. 

(t)  See  ir^f.  p.  823. 
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Where  the  mortgagee  is  in  possession  of  part  of  the  mort-  Chap.XIU. 
gaged  properly  and  the  mortgagor  of  the  rest,  the  mortgagee  is     §  2  (iv). 
not  to  be  held  in  possession  constructively  of  the  whole  as  to  partial 
subsequent  inoumbranoes  so  as  to  render  him  liable  for  default  possession, 
in  respect  of  the  part  which  is  still  in  the  possession  of  the 
mortgagor  (k). 

A  mortgagee  who  has  taken  possession  must  accoimt  for  the  Mortgagee 
rents  and  profits  not  only  to  the  mortgagor  himself,  but  also  to  aabsequent 
his  subsequent  incumbrancers  or  creditors,  and  will  be  charge-  moum- 
able  as  for  wilful  default  if  he  unduly  f ayours  the  mortgagor 
at  their  expense;   as  if  he  permits  the  mortgagor  to  make 
use  of  his  mortgage  as  the  first  incumbrance  to  keep  out  other 
creditors. 

So,  if  the  mortgagee  enter,  and  afterwards  permit  the  mort- 
gagor to  receive  the  rents,  on  an  action  by  a  subsequent  incum- 
brancer to  redeem,  he  will  be  charged  with  all  the  profits  he 
might  have  made  after  his  entry  (/).  But  the  mortgagee  will 
not  in  such  case  be  answerable  for  profits  which  he  might  have 
made  previously  to  the  date  of  the  next  incumbrance  (m). 

A  mortgagee  in  possession  who  has  not  received  notice  of  any  Notioe  by 
aubeequent  inonmbranoe  may  safely  pay  the  eurpluB  rents  and  f^^^^ 
profits  to  the  mortgagor,  but,  after  notice,  the  first  mortgagee  is  *<>  i»y  rorpins 
answerable  to  the  second  if  he  pays  the  rents  and  profits  to  the 
mortgagor  (n). 

If  a  mortgagee  in  possession  assign  his  mortgage  without  the  Liability 
concurrence  of  the  mortgagor  to  an  insolvent  person,  he  will  be  ^^^^' 
liable  for  the  rents  as  well  after  as  before  assignment,  because  mortgage, 
he  is  in  some  sort  a  trustee  of  the  estate  (o).     But  this  rule  will 
not  apply  where  the  transfer  is  made  by  order  of  the  Court,  as 
in  an  administration  action  (p). 

A  mortgagee  is  accountable  for  whatever  is  received  by  those  Mortgagee 
to  whom  he  transfers  possession  under  an  arrangement  inopera-  JJ^^^^^f 
tive  to  transfer  title  and  in  derogation  of  the  rights  of  the  of  others. 
mortgagor  {q). 


{k)  Exp,  Mooman,  L.  R.  10  Eq.  68. 
Bee  Soar  t.  Dalbg^  1^  Beav.  156 ;  Sim* 
mam  r.  ShirUy,  6  Ck.  D.  173. 

(/)  Coppring  r,  Cookej  1  Vem.  270 ; 
Benham  ▼.  Saincourtf  Free.  Oh.  30; 
Loftua  Y.  Swifty  2  Soh.  &  L.  666. 

(m)  Maddockt  y.  JTrm,  2  Sep.  in  Oh. 
109. 

(ft)  PmrJker  r.  Cakraft,  6  Madd.  11 ; 


Maddoekt  t.  Wrm,  2  Bep.  in  Gh.  109 ; 
Bemey  ▼.  S^eU,  1  J.  &  W.  647; 
Arekdeaeon  y.  Bowet,  13  Pri.  363,  368. 

(o)  1  Eq.  Oa.  Ahr.  328 ;  FenabU  y. 
Foyley  1  Gh.  Ca.  3. 

Ip)  Hall  r.  Meward,  32  Ch.  D.  430, 
0.  A. 

{q)  2fatumal  Bank  of  Auttralaoia  y. 
Unitedf  ^.  Co.,  4  App.  Oa.  891. 
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mortgagee's  estate — POSSESSION. 


Chap.XIIL 
§  2  (JT)- 

liability  of 
transferee  of 
mortgage. 


Claim  against 
estate  of 
deoeased 
mortgagee. 


Liability  for 
repairs. 


Eorf eitnre  of 
lease. 


Extent  of 
liability. 


A  mortgagor  is  not  bound  by  an  account  (to  which  he  is  not 
a  party)  stated  between  the  mortgagee  and  his  assignee  (r). 
The  consequence  is,  that  an  assignee  is  in  such  case  liable  to 
account  for  all  the  profits  received  by  the  mortgagee  and  the 
intermediate  assignees,  and  the  mortgagor  need  make  the  last 
assignee  only  a  party  to  his  action  («). 

In  a  suit  for  redemption  brought  against  the  legal  personal 
representatives  of  a  mortgagee  who  has  taken  possession,  if  the 
plaintiff  in  his  claim  asks  only  for  an  account  of  rents  and 
profits  received  by  the  representatives,  and  an  order  is  made  on 
that  footing,  he  will  not  be  allowed  to  vary  the  order  so  as  to 
direct  also  an  account  of  rents  and  profits  received  by  the 
original  mortgagee  {£). 

It  is  the  duty  of  the  mortgagee  in  possession  to  keep  the 
premises  in  necessary  repair  so  far  as  the  rents  and  profits  in 
his  hands  will  admit  of.  He  will  be  held  responsible  for 
gross  or  wilful  negligence  in  this  respect  (w),  and  an  inquiry 
will  be  directed  whether  any  deterioration  has  been  occasioned 
thereby  (a:). 

This  rule  is  applied  with  especial  strictness  where,  the  pro- 
perty being  leasehold,  the  neglect  to  repair  renders  the  lease 
liable  to  forfeiture.  Thus,  where  a  mortgagee  entered  into 
possession  under  his  mortgage  of  unfinished  leasehold  buildings, 
and  he  neither  sold  the  property  nor  completed  the  buildings, 
whereby  the  lease  was  forfeited,  he  was  held  liable  for  wilful 
default  (y). 

A  mortgagee  is  not,  however,  bound  to  spend  his  own  money 
on  repairs,  and  accordingly  he  will  only  be  liable  for  neglect  to 
repair  to  the  extent  of  surplus  rents  and  profits  after  providiug 
for  the  interest  to  which  he  is  entitled  under  the  mortgage  (2) ; 
and  a  mortgagee  is  not  bound  to  lay  out  money  on  the  estate 
except  for  necessary  repairs  (a). 


(r)  Earl  of  Maeele»JUld  v.  littoHf 
Vem.  169;  Maithetot  v.  JFalluyn,  4 
Ves.  118;  Williams  r.  Sorrell,  4  Vea. 
389  ;  ChamberM  r.  Goldwin,  9  Yes.  254  ; 
IHxon  V.  Winch,  (1900)  1  Ch.  736, 
0.  A. 

(»)  Chambers  v.  Ooldwin,  mp.,  at 
p.  266. 

(t)  Truloek  v.  J2oJy,  16  Sim.  266. 

(tf)  Suuel  Y,  Smithies,  1  Anst.  96 ; 
Tafflor  y.  Mostyn,  33  Ch.  D.  226.    See 


Marriott  t.  Anchor  Reversionary  Co,, 
3  De  G.  F.  &  J.  177. 

{x)  Wragg  v.  Denham,  2  Y.  &  0. 
Ex.  117  ;  Batchelor  v.  Mxddleton,  6  Ha. 
76. 

(y)  Ferry  v.  Walker,  24  L.  J.  Ch. 
819,  appealed  on  other  points.  See  33 
Ch.  D.  p.  234. 

(z)  Richards  v.  Morgan,  4  T.  &  C. 
Ex.  App.  670. 

(a)  Godfrey  v.  Watson,  3  Atk.  618 ; 
Sandon  t.  Hooper,  6  Beav.  246. 
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A  mortgagee  may  pull  down  ruinous  houses  and  build  others  Chap.XLII. 
on  their  site  (6),  but  he  is  not   boimd  to  expend  money  in      §  2  (iv). 
rebuflding  ((?).     ^  ^  B^building. 

A  mortgagee  in  possession  shall  not  be  permitted  to  waste  Liability  for 
the  estate  {d) ;  if  he  improperly  proceed  to  fell  timber,  an  ^*®***' 
accoimt  will  be  decreed  and  the  produce  applied,  first,  in  pay- 
ment of  the  interest,  and  then  in  sinking  the  principal,  and 
the  Court  will  enjoin  him,  unless  the  security  prove  defective, 
in  which  case  the  Court  will  not  restrain  him  from  felling 
timber,  the  produce  being,  of  course,  applied  in  liquidation  of 
the  debt  in  ease  of  the  estate  (e).  But  an  injunction  will  not  be 
granted  where  the  waste  is  committed  by  other  persons  under 
an  alleged  custom,  and  not  by  the  mortgagee  or  by  his 
authority  (/). 

Where  the  mortgage  is  made  by  deed  executed  after  the  Highttoout 
commencement  (g)  of  the  Conveyancing  Act,  1881  (A),  if  and  ^^°^°^' 
so  far  as  a  contrary  intention  is  not  expressed  by  and  subject  to 
the  terms  and  provisions  of  the  deed,  a  mortgagee  has,  by  virtue 
of  that  Act  (t),  among  other  powers : — 

Sect.  19  (1).  *'(iv.)  A  power,  while  the  mortgagee  is  in  possession, 
to  cut  and  sell  timber  and  other  trees  ripe  for  cutting,  and  not 
planted  or  left  standing  for  shelter  or  ornament,  or  to  contract 
for  any  such  cutting  and  sale,  to  be  completed  within  any  time 
not  exceeding  twelve  months  from  the  making  of  the  contract." 

It  is  conceived  that  the  proceeds  of  sale  of  timber  so  cut  will 
be  treated  as  rents  and  profits,  and  must  be  accounted  for  by 
the  mortgagee  in  possession  accordingly  (k). 

A  mortgagee  in  possession  will  be  personally  liable  for  wilful  Mismanage- 
default  if  he  be  guilty  of  gross  mismanagement  in  conducting  a 
business  (/),  or  in  the  cultivation  of  an  estate  (m). 

The  mortgagee  is  liable  if  he  demises  the  property  subject  to 
unduly  restrictive  covenants  (n).  So  also,  if  he  refuse  or  remove 
a  sufiGloient  tenant  (o),  but  the  evidence  must  be  distinct,  and  the 


{b)  Hardy  v.  Buves,  4  Yes.  466,  480 ;  (h)  44  &  45  Viot.  o.  41. 

Jfewnum  r,  BaJlc4r,  Finofa,  38 ;  Marshall         (i)  IHd.j  s.  19,  sub-ss.  1  (iy.),  3,  4. 
▼.  Cov$,  8  L.  J.  Oh.  67.  (*)  Wolst.  Oonv.  (8th  edj  p.  71. 

Ic)  Moifre  y.  Fainter,  6  Jar.  903.  \l)  Chaplin  v.  Toung,  83  iBeav.  330. 

\d)  Sanson  y.  Derby,  2  Vem.  392.  ^)   Wrayg  y.  Dmham,  2  Y.  &  0. 

(e)   JFithringtm  y.  Bankes,  Sel.  Oa.  Ex.  117. 
in  Oh.  31.  («)   JFhits  y.  City  of  London  Brewery 

(/)  Anon,,  1  L.  J.  Oh.  119.  Co.,  42  Ch.  D.  237.  C.  A. 

(^)  1st  Jantiary,  1882.  (o)  Anon.,  1  Vem.  45. 
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Chap.Xm.  mortgagee  will  not  be  subject  to  minute  inquiries  whether  he 
§  2  (iv).     could  ha?e  got  more  rent,  and  the  like,  and  he  may  be  excused 

'  for  not  accepting  a  higher  offer,  if  the  tenant  is  in  arrear,  and  by 

removing  hinn  the  arrear  might  have  been  lost  (p) ;  and  it  is 
the  duty  of  the  mortgagor  to  give  notice  to  the  mortgagee  that 
a  higher  rent  might  have  been  obtained ;  and  if  the  mortgagor 
omit  to  do  so,  or  is  party  to  any  act  to  prevent  the  letting  (q)^ 
he  cannot  charge  the  mortgagee  with  mismanagement. 

A  mortgagee  not  in  possession  is  not  liable  for  a  breach  of  a 
statutory  duty  (r). 


WHat 

amomits  to 
taking  poe- 
Bessionas 
mortgagee. 


Entry  under 
lease  from 
mortgagpor. 


y. — ^What  amounts  to  taking  Possession. — It  is  not  every 
interference  with  an  estate  by  a  mortgagee  that  will  make  him 
for  all  purposes  a  mortgagee  in  possession  (a).  He  will  not 
necessarily  be  chargeable  as  a  mortgagee  in  possession,  because 
he  is  in  receipt  of  the  rents  and  profits  of  the  mortgaged  pro- 
perty. So,  where  an  agent  of  the  mortgagor  who  received  the 
rents  for  him  accepted  notices  to  the  tenants  to  pay  the  rents  to 
the  mortgagees,  to  be  served  if  the  mortgagor  should  interfere, 
and  he  did  not  serve  the  notices,  but  paid  the  rents  as  he 
received  them  to  the  mortgagees,  it  was  held  that  the  mort- 
gagees could  not  be  charged  as  mortgagees  in  possession  (t). 
The  test  whether  the  receipt  of  the  rents  and  profits  amounts  to 
possession  was  thus  stated  in  that  case : — ''In  order  to  hold  that 
a  mortgagee  not  in  actual  possession  is  in  receipt  of  the  rents 
and  profits,  in  my  opinion,  it  ought  to  be  shown  not  only  that  he 
gets  the  amount  of  the  rents  paid  by  the  tenants,  even  although 
he  gets  their  cheques  or  their  cash,  but  that  he  receives  it  in 
such  a  way  that  it  can  be  properly  said  that  he  has  taken  upon 
himself  to  intercept  the  power  of  the  mortgagor  to  manage  his 
estate,  and  has  himself  so  managed  and  received  the  rents  as 
part  of  the  management  of  the  estate  "  {u). 

Where  a  mortgagee  took  a  lease  from  the  mortgagor  subse- 
quent to  a  puisne  mortgage,  and  entered  into  possession  under 


{p)  MetealfY,  Campion j  1  Moll.  238  ; 
Sughet  Y.  WUliama,  12  Yes.  493  ; 
Brandon  ▼.  Brandon,  10  W.  B.  287. 

(q)  Lord  Trimletton  v.  Hamilly  1  Ba. 
&  Be.  377,  386. 

(r)  Brain  t.  Thomat,  W.  N.  (1881) 
53,  C.  A. 


(«)  Per  Wigram,  V.-C,  in  Faul- 
kener  y.  Daniel,  3  Ha.  220. 

(t)  Noyes  v.  FoUoek,  32  Oh.  D.  68, 
C.  A. 

(tf)  Per  Ootton,  L.  J.,  ihid.  at  p.  161. 
See  also  Biehardt  r.  Overseers  of  Kidder^ 
mimter,  (1896)  2  Oh.  212,  220. 
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the  lease,  he  was,  as  against  the  latter,  held  to  be  chargeable  as  Chap.XLII. 
mortgagee  in  possession  (x),  §  2  (y). 

In  general,  a  mortgagee  getting  into  possession,  though  he  Entry  as 
calls  himself  trustee,  manager,  or  agent,  will  be  treated  as  *fi^®^*»  *o. 
mortgagee  in  possession,  and  be  accountable  as  such  (y). 

A  solicitor  who  pays  off  a  mortgage  due  from  his  client,  and 
afterwards  receives  the  rents  of  the  mortgaged  property,  will  be 
treated  as  his  agent,  and  wiU  not  be  held  accountable  as  a  mort- 
gagee in  possession  (z). 

Where  a  judgment  creditor  entered  into  possession  under  a 
power  of  attorney  as  agent  and  manager  of  the  property,  he 
was  held  not  to  be  chargeable  in  respect  of  rents  as  mortgagee 
in  possession ;'  but  having  afterwards  taken  a  transfer  of  the 
mortgage  and  remained  in  possession,  he  was  held  to  be  so 
chargeable  (a). 

Where  a  mortgagee  enters  into  possession  as  tenant  for  life.  Entry  as 

•     i.i_iji_xi'  -L  i.        tenant  for  life 

or  m  the  real  or  supposed  character  of  purchaser,  or  as  agent  or  or  pnrohaser. 
trustee  for  the  mortgagor,  or  in  another  character  than  mort- 
gagee, he  will  not  be  chargeable  as  mortgagee  in  possession  (6). 

So  where  possession  was  taken  under  a  forfeiture,  and  not  as 
a  mortgagee  {c). 

Where  the  owner  of  a  share  in  a  patent  had  assigned  his  share  Ro^ptof 
by  way  of  mortgage  to  the  owner  of  another  share,  it  was  held  oo-owner 
that  profits  received  by  the  mortgagee  by  working  the  patent  ^^^^^^  ^' 
were  not  profits  received  by  him  in  that  character,  and  that  he 
was  not  liable  to  account  for  them  as  mortgagees  in  possession 
of  the  mortgaged  share  {d). 

In  taking  an  account  in  a  foreclosure  action,  an  attornment  Beoeipt  o^ 
dause  in  the  mortgage  deed  will  not  render  the  mortgagee  attornment 
chargeable  as  mortgagee  in  possession  in  favour  of  a  subsequent  <)1a^>^- 
incumbrancer  in  respect  of  the  rent  reserved  by  the  attornment 
clause  (e). 

But  a  mortgagee  who  distrains  under  an  attornment  clause  is 


bury,  L.  B.  2  H.  L.  Ijdistingnishin^ 
NesBom  ▼.  Clarkton,  2  Ha.  163.    And 


{x)  Ottgg  V.  AmoUj  LI.   &  Qt.  t. 
Sugd.  246. 

Cy)  Lord  Trimle$t<m  y.  Samill,  I  Ba.  see  0*ConneU  ▼.  O'Oallaphan,  16  Ir.  Ch. 

k  Be.  377.  B.  31. 

{z)  Ward  r.  Oarttar,  L.  B.  1  Eq.  29  ;  (0)  Blennerhauett  t.  Day,  2  Ba.  & 

25  Bear.  171.  Be.  104,  125. 

(a)  (Cambers  y.  Goldwin,  9  Yes.  254,  {d)  Steert  y.   Hoy^s,  (1893)   0.   A. 

291.  232. 

{b)  Lord  Kemington  y.  Bowverie,  7  De  U)  Stanley  y.    Orundy,  22  Ch.   D. 

a.  M.  k  G.  156 ;  Farkinton  y.  Han-  47d. 

VOL.  n. 
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Chap.XIH.  a  mortgagee  in    possession   for  the    purpose    of   taking  the 

§  2  (v).  accounts  as  between  himself  and  subsequent  incumbrancers  (/). 

Mortgagee  A  mortgagee  cannot  be  compelled  to  take  possession ;  for  he 

*^*^^«^  X  would  thereby  subject  himself  to  the  liability  to  account,  which 

oompeUed  to  */  4  *f  ^ 

take  poB-         the  Court  will  never  force  upon  a  mortgagee.     Therefore  he  may 

*®*^*^^*  bring  an  action  for  foreclosure  without  taking  possession ;  but  if 

he  does  take  possession,  he  is  bound  to  apply  the  rents  and 

profits  as  the  Court  would  apply  them  {g). 

Collusive  ^  mortgagee  will  not  be  allowed  to  commence  proceediugs  for 

of  proceed-      obtaining  possession,  and  then  to  abandon  them  collusively  to 

"*^'  the  prejudice  of  the  mortgagor  or  subsequent  incumbrancers  or 

creditors.     In  a  case  in  which  the  mortgagee  having  brought 

ejectment,  and  then  refused  to  take  out  execution,  the  Court 

ordered  that,  unless  the  mortgagee  took  out  execution  before  the 

end  of  the  term,  he  should  be  answerable  for  the  profits,  as  in 

case  of  wiLful  default  (K). 

BelinqniBh.         A  mortgagee  who,  by  taking  possession  of  the  mortgaged 

aeSon  does"    P^P^^J?  ^^^  ^^^  assumed  the  respoDsibilities  attaching  to  a 
not  determine  mortgagee  in  possession,  cannot  rid  himself   of   them  at  his 
^'         pleasure  by  relinquishing  possession ;  and  the  Court  will  not,  as 
a  general  rule,  assist  him  so  to  do  by  appointing  a  receiver  (t). 

Satisfied  vi. — Delivery  of  Possession  to  Mortgagor  on  Bedemption. — A 

SS»:«  mortgagee,  «  eoon  aa  he  is  paid  off,  becomes  a  xne«  traetee. 
up  possession,  holding  the  legal  estate  for  the  benefit  of  the  mortgagor  or  the 
x^(&Apuime  incumbrancer  of  whose  charge  he  has  notice,  who 
may  require  the  reconveyance  of  the  estate  accordingly  (A;).  A 
mortgagee,  who  has  entered  into  possession,  must  therefore,  so 
soon  as  the  rents  and  profits  received  by  him  have  fully  satisfied 
the  moneys  due  under  his  mortgage,  including  principal,  interest, 
and  costs,  deliver  up  the  property  to  the  person  entitled  to 
possession  of  it  (/). 

A  mortgagee  cannot  be  compelled  by  the  mortgagor  or  an 
assignee  of  the  equity  of  redemption  to  quit  possession  except 

(/)  Stoekton  Iron   Oo.^  10   Oh.   D.  Vem.  266. 

386 ;  £xp.  Marrison,  18  Ch.  D.  127.  (i)  Ee  Frythereh,  Prythereh  t.  WiU 

iff)  BuUtrode  y.  Bradley,  3  Atk.  582.  liams,  42  Ch.  D.  690. 
See  as  to  the  applioation  of  rents  and  {k)  Quarrell  ▼.   Beckford,    1   Madd. 
profits  by  the  Couxt,po9t,  Chap.  LTV.,  269,  at  p.  278.    See  further  as  to  re- 
Sect.  V.  conyeyance,  pott^  pp.  1429  et  teq, 

{h)  Duke  qfBuekingham  ▼.  QaygTt  1  (Q   WiUon  y.  Metcalfe ,  1  Russ.  630 ; 

Vem.  267.    See  Chapman  y.  Tanner,  1  Aehwwrth  y.  Lwrd,  36  Oh.  D.  546. 
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upon  payment  of   principal,  interest  and  costs,  or  so  much  Chap.XLII.' 
thereof  as  has  not  been  satisfied  out  of  the  rents  and  profits     §  2  (vi)* 
received  (m) ;  but  as  from  the  date  when  principal,  interest  and 
costs  have  been  discharged,  he  will,  until  reconveyance,  be  liable 
as  a  rule  to  account  with  yearly  rests  (n). 


Section  III. 

Of  the  Eights  and  Liabilities  of  a  Mortgagee  as  to 

Possession  of  Title  Deeds. 

i. — ^Eight  of  Mortgagee  to  Deeds  OeneraUy. — ^Every  mortgagee  Mortgagee  of 
from  a  mortgagor  professing  to  convey  the  fee,  is  entitled  to  j^^re 
expect  the  delivery  of  the  deeds ;  and  even  where  the  mortgaged  4®^®^  ^^ 
lands  are  part  of  a  larger  property,  the  owner  of  which  retains 
the  bulk  of  the  deeds,  the  mortgagor  has  his  own  conveyance 
and  a  covenant  for  or  acknowledgment  of  right  to  the  production 
of  the  earlier  deeds  to  deliver  to  his  mortgagee.  The  possession 
of  the  deeds  does  not  indeed  prove  that  a  person  is  owner  in  fee, 
88  a  tenant  for  life  has  a  right  to  the  deeds ;  but  it  authorizes 
the  inference  that  there  is  no  prior  mortgage,  as,  had  there 
been  any,  the  mortgagee  would  have  had  the  deeds  {6) ;  and,  if 
they  deduce  an  apparent  title  in  fee,  the  only  remaining  risk  of 
a  serious  character  is  that  the  owner  may  have  incumbered  his 
ownership  in  such  a  way  as  not  to  interfere  with  his  right  to 
retain  the  deeds ;  as,  for  instance,  by  making  a  settlement  under 
which  his  interest  is  cut  down  to  that  of  a  tenant  for  life. 
Against  this  risk,  the  possession  of  the  title  deeds  does  not  afford 
protection. 

It  is  a  clear  principle  of  law  that  the  muniments  of  an  estate  Legal  mort- 
belong  to  the  person  who  has  the  legal  interest  in  it{p).  ^Seec^ 
Accordingly  a  legal  mortgagee  in  fee  is  entitled  to  the  title 
^l^^^  (9)}  ^  ^^  ^  legal  mortgagee  of  a  life  estate  (r),  but  a 

(m)  Brine  r.  Hartpole,  16  Yin.  Abr.      siou  of  the  deeds,  post^  pp.  1368  et  seq, 
*^;^i  ^^l  ^Zl;.^'^'^'  ^  ^*H;«'  (?)  ?«  Best.  C.  J.,  in  FMlip,  v. 

(»)  Athtoorth  V.   Zordy   36  Ch.   D.  .  .    ^   .  ,       ®    , .  .  ^ 

515/  {q)  Smith   v.    Chichester,    2    Dr.    & 

(o)  See  as  to  priority  between  several      War.  393. 
incnmbtancers  as  affected  hy  posses-  (r)  /»/.  p.  830. 

c2 
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Chap.XLII.  termor  is  not  entitled  to  the  title  deeds  relating  to  the  freehold, 

§  3  (i).      however  long  the  term  (s) ;  a  legal  mortgagee  of  leaseholds  is 

entitled  to  the  lease  and  documents  belonging  to  it  (t). 

Grantee  of  The  grantee  of  an  annuity  rarely  has  possession  of  the  title 

"^^  ^'  deeds.    Protection  against  grants  of  life  annuities  is  afforded  by 

registration  (u), 
ExDren  grant      It  was  formerly  the  usual  practice  to  insert  in  mortgage 
^    ^     *         deeds,  as  in  other  conveyances  of  land,  an  express  grant  of  the 
title  deeds  relating  to  the  mortgaged  property;  but  this  practice 
has  now  fallen  altogether  into  disuse  in  reliance  upon  the  settled 
rule  that  a  mortgagee,  who  is  entitled  to  the  deeds,  can  recover 
possession  of  them  from  a  mortgagor  who  wrongfully  retains 
them,  or  from  any  person  to  whom  they  may  be  delivered  by 
the  mortgagor  so  retaining  them  (x),  unless,  indeed,  the  mort- 
gagee has  lost  such  right  by  laches  on  his  part. 
Contrary  view      In  Davtes  V,  Vernon  (y).  Lord  Denman  expressed  a  contrary 
^ertwn^ted      view.     In  that  case  a  husband  and  wife,  under  a  power  of 
9^*^«'  appointment,  mortgaged  certain  lands  for  a  term,  and  delivered 

the  deeds  to  the  mortgagee.  The  mortgage  was  transferred 
without  mention  of  the  deeds,  and  the  transferee  never  demanded 
them ;  the  original  mortgagee  subsequently  delivered  the  deeds 
to  the  husband,  who  deposited  them  with  another  person  by  way 
of  equitable  security ;  afterwards  the  husband  and  wife  mort- 
gaged the  lands  in  fee,  subject  to  the  term,  without  mention  of 
title  deeds;  on  the  death  of  the  husband,  the  wife,  having 
become  entitled  to  the  fee,  offered  to  pay  off  the  equitable 
mortgage  on  receiving  back  the  title  deeds ;  but  the  depositee 
refused  to  deliver  them  unless  certain  charges  of  his  solicitor 
were  paid ;  it  wa3  held  that  the  wife  was  entitled  to  recover  the 
deeds  in  trover  from  the  depositee.  His  lordship,  however, 
expressed  the  opinion,  which  was  not  necessary  for  the  purposes 
of  his  decision,  that  if  a  mortgage  deed  makes  no  mention  of 
the  title  deeds,  and  they  are  not  delivered  at  the  time,  they  may 
be  lawfully  retained  by  the  mortgagor  in  respect  of  his  equity 
of  redemption  as  against  a  legal  mortgagee;  and  further,  that  if 
a  mortgagee  having  the  deeds,  assign  his  mortgage  without 
mentioning  or  delivering  the  deeds,  he  may  rightfully  give 

(«)  Austin  y.  CrwnM,  Car.  &  M.  653 ;  184. 
Wiseman  y.  Westlandy  1  Y.  &  J.  117;  (m)  Ante^  Chap.  IV.,  Sect.  III. 

Knight  v.  Knight,  1  L.  J.  N.  S.  125.  [x)  Hooper    v.     Jtamsbottom,    sup.  ; 

{t)  Hooper  v.  Ramsbottom,  6  Taunt.  Harrington  v.  Price,  3  B.  &  Ad.  170. 
12 ;   Stokes  v.  Stokes,  W,  N.   (1886)  (y)  6  Q.  B.  443. 
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them  up  to  the  mortgagor.      It  is,  however,  submitted  that  Chap.XIU. 
neither  of  these  propositions  is  tenable,  as  the  oonveyanoe  of      §  3  (i). 
land  carries  the  right  to  the  deeds,  whether  they  are  mentioned 
or  not,  as  against  any  person  wrongfully  holding  them. 

It  would  seem,  however,  that  a  mortgagee,  in  the  absence  of  Exoeptions  to 
a  special  grant  or  stipulation  that  the  deeds  shall  be  delivered  to  rf^S^^ds. 
him,  may  in  some  cases  be  unable  to  recover  them  if  they  have 
oome  into  the  hands  of  a  person  holding  them  by  vurtue  of 
another  interest  in  the  land  independently  of  a  mortgage. 

So,  where  the  purchaser  of  a  small  part  of  au  estate  took  a  Where  holder 
covenant  from  the  vendor  to  produce  the  deeds  when  necessary,  ^y  *JJJi^^/ 
and  he  afterwards  obtained  possession  of  the  deeds  from  a  mort-  a  distinct 
gagee  of  another  part  of  the  estate  on  taking  a  transfer  of  that  ^ 
mortgage,  and  he  then  transferred  the  mortgage  to  a  third  person 
not  mentioning  the  deeds :  it  was  held  that  he  was  entitled  to 
retain  the  deeds  as  against  the  transferee  in  respect  of  his  interest 
in  the  land  not  comprised  in  the  mortgage  and  transfer  (s). 

It  would,  therefore,  seem  that  it  may  sometimes  be  prudent  When  gnmt 
for  a  mortgagee  or  transferee  of  a  mortgage,  not  obtaining  con-  Advisable? 
temporaneous  delivery  of  the  deeds,  to  cause  an  express  grant  of 
the  deeds,  or  a  stipulation  for  their  delivery,  to  be  inserted  in 
the  mortgage  deed  or  transfer. 

So  where,  upon  a  mortgage  in  fee,  the  mortgage  deed  con- 
tained a  stipulation  that  the  title  deeds  of  the  property  should 
be  delivered  to  the  mortgagee ;  and  accordingly  two  deeds  were 
delivered  to  him,  one  of  which  was  genuine  and  the  other  a 
forgery;  shortly  afterwards,  the  mortgagor  obtained  from  a 
third  person  an  advance  on  the  security  of  a  deposit  of  what 
purported  to  be  the  two  title  deeds  to  the  property,  but  one  of 
which  was  a  forgery:  it  was  held  that  the  original  mortgagee,  by 
virtue  of  the  stipulation  in  his  mortgage  deed,  was  entitled  to 
recover  from  the  depositee  the  genuine  deed  delivered  to  him  {a). 

A  mortgagee  is  entitled  to  retain  the  deeds  deposited  with  Bight  to 
him  until  actual  payment  of  his  principal,  interest  and  costs,  and  ^irpa™^ 
a  tender  though  properly  made  and  improperly  rejected  is  not 
equivalent  to  payment  so  as  to  entitle  an  equitable  mortgagor 
to  recover  the  deeds  by  an  action  for  detinue,  the  proper  remedy 
of  an  equitable  mortgagor  being  an  action  for  redemption  {b). 

(t)  Yea  Y.  Field,  2  T.  B.  708.    And      Of.  Jared  y.  Clemente,  (1903)  1  Oh.  428, 

see  Jhnnee  r.  Vernon,  6  Q.  B.  443.  C.  A.  ^     ,      ^    ,^        «    .r    «^  , 

{b)  Bank   of  New    South    Wdlee  y, 

(a)  NewUm  v.  Beck,  3  H.  &  N.  228.       O'Connor,  14  App.  Ca.  273,  P.  0. 
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dlap.XLII. 
§  8  (U). 

From  what 
mortgagors 
a  mortgagee 
will  be  en- 
titled to 
demand 
delivery  of 
deeds. 

Bight  to 
custody  of 
deeds. 

Owner  of 
first  estate. 


Tenant  for 
life. 


Married 
woman  tenant 
for  life. 


Equitable 
tenant  for  life. 


ii. — ^What  Owners  of  Land  are  entifled  to  Custody  of  Title 
Deeds. — Having  regard  to  the  importance  to  a  first  mortgagee 
of  obtaining  from  the  mortgagor  delivery  of  all  documents  of 
title  relating  to  the  mortgaged  property  which  are  or  ought 
to  be  in  the  custody  of  the  latter  {c)y  it  will  be  convenient  in 
this  place  to  indicate  what  estate  or  interest  will  entitle  the  owner 
thereof  to  have  the  possession  and  custody  of  title  deeds. 

The  right  to  the  custody  of  title  deeds  may  thus  be  shortly 
stated : — 

As  a  general  rule,  the  custody  belongs  to  the  person  who  has 
the  first  estate  of  freehold,  notwithstanding  that  there  is  a  term 
for  1,000  years  (d). 

The  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title 
deeds  (^),  and  has  a  right  to  recover  them  from  a  contingent 
remainderman  (/) ;  and  the  tenant  for  life  in  custody  of  the  deeds 
may,  on  a  mortgage  of  his  life  estate,  grant  the  custody  of  the 
deeds  to  the  mortgagee  (g),  subject  to  the  right  of  the  remain- 
derman to  have  them  brought  into  Court  if  in  danger  (h). 

It  was  held  that,  where  a  wife  was  tenant  for  life,  not  for  her 
separate  use,  the  trustee  in  bankruptcy  of  the  husband  was 
not,  as  a  matter  of  course,  entitled  to  the  custody  of  the  title 
deeds  ;  but  that  it  was  a  matter  for  the  discretion  of  the 
Court  (i). 

"Where  a  settlor  vests  real  estate  in  trustees  for  himself  for  life 
with  remainder  over,  the  trustees  have  a  right  to  the  custody  of 
the  deeds,  and  if  by  negligence  they  allow  the  settlor  to  obtain 
them  and  so  deal  with  the  estate  as  owner,  they  will  be  person- 
ally responsible  to  the  remaindermen  for  the  consequences  (k). 

Where  the  tenant  for  life  in  equity  is  not  a  settlor,  and 
therefore  cannot,  by  suppressing  the  settlement,  make  a  title  to 
the  fee  simple,  the  Court  has  ordered  the  deeds  to  be  delivered 
to  the  equitable  tenant  for  life  (/). 

The  powers  conferred,  and  the  duties  imposed  on  an  equitable 
tenant  for  life  by  the  Settled  Land  Acts  have  raised  a  presump- 


{c)  As  to  oonstruotive  notice  of  a 

Srior  incumbrance  by  absence  of  title 
eeds,  and  consequent  loss  of  priority, 
see  post f  pp.  1358  et  aeq, 

{d)  Austin  ▼.  Croome,  1  C.  &  M.  653. 
\e)  Gamer  v.  Mannyngton^  22  Beav. 
627. 

(/)  Allwoody.  Reywoody  1  H.  &  0. 
746. 


(ff)  Bay.  Cony.  yol.  ii.  pt.  2,  p.  512. 

(A)  Jenner  y.  Morrit,  L.  B.  1  Ch. 
603  ;  Leathea  y.  Zeathes,  6  Cb.  D.  571. 

(i)  Exp.  Rogers,  26  Ch.  D.  31,  0.  A. 

\k)  Evans  y.  BUknell,  6  Ves.  174. 

(I)  Lady  Langdale  y.  Briggs^  8  De  G-. 
M.  &  G.  391;  Me  Bumaby*a  Settled 
Estates,  42  Oh.  D.  621. 
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tion  in  fayour  of  his  right  to  be  let  into  possession  of  the  settled  Chap.XLII. 
land  and  oonsequentlj  to  custody  of  the  title  deeds,  which  pre-      §  3  (ii). 
riooslj  did  not  exist ;  and,  accordingly,  an  equitable  tenant  for  ' 

life  whose  estate  was  determinable  on  bankruptcy  or  alienation, 
under  a  will  which  gaye  wide  powers  of  management  to  the 
trustees,  was  held  to  be  entitled  to  be  let  into  possession  of  the 
land,  and  to  have  the  custody  of  the  title  deeds  (no- 
where an  equitable  tenant  for  Uf e  has  mortgaged  his  interest, 
an  order  letting  him  into  possession  does  not  carry  with  it  the 
light  to  the  custody  of  the  title  deeds :  the  mortgagee  can  insist 
on  their  being  retained  by  the  trustees  (n). 

The  rule  has  been  laid  down  that,  if  the  remainderman  can  Bemalnder- 
obtain  the  possession  of  the  title  deeds,  he  is  entitled  to  hold 
them  as  against  the  tenant  for  life  (o) ;  but  it  may  be  doubted 
whether  this  rule  would  hold  good  at  the  present  day,  as  the 
absence  of  the  title  deeds  would  seriously  embarrass  the  tenant 
for  life  in  the  exercise  and  performance  of  his  statutory  powers 
and  duties. 

Where  a  suit  has  been  instituted  affecting  settled  estates,  the  Diaoretion  of 
custody  of  the  deeds  does  not  depend  upon  the  question  as  to  to  ouatody  of 
who  has  the  legal  right  to  them,  but  on  the  consideration  as  to  ^^L^i*.*^ 
what  custody  is  most  convenient  for  the  purposes  of  the  suit  {p). 
If,  however,  in  such  a  case,  the  deeds  are  in  the  custody  of  the 
tenant  for  life  in  possession,  the  Court  will  not  generally  remove 
them  from  such  custody  unless  there  is  danger  to  the  safety  of 
the  deeds  if  left  in  the  hands  of  the  tenant  for  life,  or  unless  the 
Court  requires  the  deeds  for  the  purpose  of  carrying  out  the 
trusts  relating  to  the  property  (q) ;   and  it  makes  no  difference 
that  the  tenant  for  life  is  abroad  (r). 

The  right  of  a  tenant  for  life,  whether  legal  or  equitable,  to  Bights  of 
custody  of  title  deeds,  is  subject  to  the  right  of  the  persons  mimto  ^'' 
entitled  to  vested  interests  in  remainder  to  production  and  inspec-  "miction. 
tion  to  a  reasonable  extent  («).     But  a  remainderman  whose 
interest  is  merely  contingent  has  no  such  right  {t). 

(«)  Jte    Wytkeiy    Wett  t.    fTffthsSf      See  Taylor  t.  Sparrow,  4  Giif .  703 ; 
(1S93)  2  Ch.  869.  Jenner  v.  Morris,  L.  B.  1  Ok.  66d. 

W  JieNhom,2rfu?my,B4tme8,{lS9i)         /^)  Zeathss  t.  loathes,  sup.;  not- 
2  Ch.  297.  withstanding  JTarron  r.  Mudall,  1  J.  & 

(o)  Footer  y,  Crabh,  12  0.  B.  136.  H.  1,  14. 

(p)  Stanford  v.  Soberts,  L.  B.  6  Ch.  («)  Davis  t.  Dysart,  20  Beav.  406 ; 

307.  Fennell  y.  Dysart,  26  Bear.  462. 

(q)  Loathes  t.  Loathes,  6  Ch.  D.  221.  (0  KooIy.  Ward,  1  Hadd.  322. 
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Chap.XLIL 
§  8  (u). 

Several 
owners. 

Cettuis  que 
trust  abeo- 
lutelv 
entitlod. 


Troyer  for 
deeHp. 


Equity  will 
not  aid  mort* 
gageeof 
revendon 
against  tenant 
for  life. 


Where  several  parties  are  interested,  the  custody  is  generally 
given  to  the  persons  who  have  the  largest  interest  (u). 

Where  the  legal  estate,  whether  of  freeholds,  copyholds,  or 
leaseholds,  is  vested  in  a  trustee  or  executor  in  trust,  not  for 
certain  persons  entitled  in  succession,  but  for  ceatuia  que  trust 
entitled  absolutely  in  possession ;  the  cestuia  que  truat^  or  if  they 
are  infants,  their  guardians,  may  institute  proceedings  to  have 
the  deeds  delivered  up  to  them  (a?). 

But  as  to  leaseholds,  and  as  to  freeholds  since  the  Land  Transfer 
Act,  1897,  a  personal  representative  may  hold  the  deeds  until  all 
debts  have  been  paid  and  the  personal  estate  cleared  {y). 

A  tenant  in  fee  simple  or  other  person  entitled  to  the  custody 
of  title  deeds  may  maintain  action  of  trover  or  detinue  for  the 
deeds  against  any  one  who  cannot  show  a  better  or  as  good  a 
right  to  hold  them  (s). 

In  a  case  where  the  title  deeds  of  an  estate,  the  reversion  of 
which  was  in  mortgage,  were  brought  into  the  Master's  office 
under  a  decree  for  administering  the  trusts  of  a  will,  the  Court 
declined  to  make  a  stop  order  on  the  deeds  on  the  petition  of  the 
mortgagee  (a). 


Production  of 
deeds  by 
mortgagee. 


Mortgagee 
must  produce 
deeds  in  action 
by  stranger 
against 
mortgagor. 


Mortgagor 
must  produce 
copies  though 
mortgagee 
not  a  party. 


iii. — Liability  of  Mortgagee  to  produce  Deeds. — ^As  a  general 
rule  a  mortgagee  has  no  right  to  show  to  a  stranger  the  title  of 
his  mortgagor,  and,  therefore,  cannot  be  compelled  to  produce 
the  titie  deeds  in  an  action  in  the  absence  of  the  mortgagor  {h). 

A  mortgagee  may,  however,  be  compelled  to  produce  title 
deeds  at  the  instance  of  a  third  party,  who  brings  an  action 
against  the  mortgagor  with  regard  to  his  dealings  with  the  equity 
of  redemption.  So,  where  a  lessor  brought  an  action  at  law 
against  the  lessee,  and  finding  that  the  deeds  were  in  the  posses- 
sion of  a  mortgagee,  filed  a  bill  of  discovery  against  the  latter 
alone  m  aid  of  the  action,  it  was  held  that  the  mortgagee  was 
bound  to  produce  them  for  inspection  (c). 

On  the  other  hand,  if  an  action  to  which  the  mortgagee  is  not 
a  party  is  brought  against  the  mortgagor,  who  has  taken  copies 


(fi)  Elton  V.  EUon,  27  Beav.  632. 

\x)  Lewin,  Trusts  (10th  ed.),  831. 

\y)  Ibid. 

(z)  Eatton  y.  Z<mdon,  33  L.  J.  Exch. 
34  ;  cf.  Bank  of  New  South  Wales  t. 
0*  Connor,  14  App.  Ga.  273. 


(a)  Cotton  ▼.  Cotton,  6  Beav.  96. 

{b)  Lambert  y.  Rogers,  2  Mer.  489. 

(e)  Balls  y.  Margrave,  3  Beay.  448 ; 
S,  C,  4  Beay.  119.  See  i>M  y.  Roe,  I 
M.  &  W.  207. 
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of  the  title  deeds,  the  mortgagor  cannot  object  to  produce  the  Chap.ZLII. 
copies  on  the  ground  that  production  might  prejudice  the  interest     §  3  (ill). 
of  the  mortgagee  in  the  estate  and  deeds  (rf) ;  nor  can  he  take 
advantage   of   the   mortgagee's  priyilege   and   thereby  avoid 
giving  evidence  of  the  contents  of  the  mortgage  (e). 

In  a  suit  for  redemption  and  foreclosure  by  a  second  mort-  Produotioiiin 
gageCy  the  first  mortgagee  was  compelled  to  produce  bills  of  ex-  andfore-^ 
change  and  promissory  notes  (which  were  part  of  his  evidence)  dosure  action. 
for  inspection  (/). 

In  an  action  for  the  administration  of  the  mortgagee's  estate,  Production  in 
his  executors  are  bound  to  produce  the  title  deeds  to  the  cestui  J^^™^]^^' 
que  trust  (g). 

As  regards  mortgages  made  before  the  commencement  of  the  Formerly 
Conveyancing  Act,  1881,  the  rule  is  that  the  mortgagor  or  those  Som^iSwe** 
claiming  under  him  cannot  compel  the  mortgagee  to  produce  the  j^"*^®® 
title  deeds  for  inspection  (h).     This  rule  is  of  general  applica-  mortgagor. 
tion  (i),  and  holds  good  though  the  mortgagor  required  the  pro- 
duction of  the  deeds  for  the  purpose  of  enabling  him  to  negotiate 
a  loan,  and  so  to  pay  off  the  mortgage ;  nor  would  the  Court 
even  have  authorized  the  inspection  of  such  deeds  by  the  mort- 
gagor when  they  had  been  deposited  in  Court  in  a  suit  instituted 
by  the  mortgagee  for  the  execution  of  the  trusts  of  the  deed  of 
conveyance  (k). 

So,  also,  the  Court  refused  to  order,  at  the  instance  of  a 
remainderman,  production  of  a  settlement  containing  a  power 
under  which  the  mortgage  was  created  (/). 

The  rule  has  been  applied  to  mortgages  of  lands  in  a  colony.  Lands  in 
unless  it  could  be  shown  that  the  law  of  the  colony  authorized  ^^^^y* 
such  production  (m). 

An  exception  to  the  rule,  however,  was  made  where  the  Exception 
mortgagee  was  solicitor  to  the  mortgagor  (»).     And  if  fraud  t^^^'T^^' 
was  charged  and  not  expressly  denied,  or  if  there  were  sus-  solicitor  is 

mortgagee. 


(rf)  Serejf  r.  Ferrers,  4  Beay.  97. 

{e)  MartUm  v.  Doumes,  1  A.  &  E.  31. 

(/)  Gibwn  Y.  Mewett,  9  Beav.  293. 
Bat  aee  Freeman  ▼.  Staler,  33  Beay. 
2S9. 

(f)  Gough  T.  Offley,  3  De  G.  &  S. 
663. 

(A)  ^!mA4niMy.J?ar7,2ye8.Sen.450; 
Sparke  T.  Montriou,  1  Y.  &  G.  Ex.  103 ; 
Seklenker  y.  Moxey,  1  G.  &  P.  178  ; 
UilU  y.  Oddy,  6  G.  &  P.  728. 


(f)  GiUY,Eyton,TRea.YA5b\  Green- 
wood y.  Rothwell,  7  Beav.  279  ;  CrUp  y. 
Flatel,  8  Beay.  62 ;  Browne  y.  Zoekhartf 
10  Sim.  420 ;  Owen  v.  Niekeon,  7  Jur. 
N.  S.  497. 

{k)  Darner  y.  Lord  Fortarlington,  16 
Sim.  380. 

(I)  Chiehester  y.  Marquis  of  Donegal, 
L.  B.  6Gh.  497. 

(m)  BentinekY.  JTtllink,  2  Ha.  I. 

(«)  Davis  y.  Farrg,  4  Jur.  N.  S.  431. 
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jM^yo^^  U  a  m^r^^'a^'^  is  a  P"^  ^  *  ^^  '^  ccoaeci  to  m  Mle,  lie 

^***^  *  esxux-^t  rrf Mt  to  ifprtsX  tift  tiiie  deenis  in  ChnxJMDior  tbe  par- 


'>.#ttn. 


B'Uie  vlrtn  m^^?*;  m  mfxt^i^nfe  recrjcreTS  cclj  part  of  ibe  flitele  and  is 

^^^J^jJ^^      txrthled  to  rsuin  tite  thle  dded*.  be  is  bcf^mi  to  enter  into  a 

|«^*««y-         <r/T*iiairt  for  tLeir  prwiiictian  >  .  or  an  acknovldiziaent  of 

th^  n^Lt  t/i  jfTfA'ufJd^/n  sahstftntod  br  suxole  for  sodi  pro- 

Tm  yr^rrmfrnM  of  the  ConTejancmg  Ac(,  ISSK  a.  21,  aa  to 
prddac^ion  of  title  d&edB  to  anrone  entitled  to  ezerase  the 
ttatttt/^  pover  of  nle  are  oonadeied  later  f  . 
Vtr**!aA,\»m         With  regard  to  mortgagea  made  on  or  afier  die  lat  Jannanr, 
^^v^j^%  Ti9^   18^2,  the  G>nTeTandng  Ait,  18:51  •  tf ;,  enacts  as  follom : — 

F</v«rlor  Beet.  16. — **^1-^  A  mortgagor,  as  long  as  bis  nght  to  redeem 

■v>rt«»^jr  to  i^^J'*^f^^f  tiudl,  hj  Tutue  of  tius  Act,  be  entitled  frcnn  time  to  time, 
M<«fM«t  utie  at  reaiy>QJible  tii£»ee,  on  bis  request,  and  at  Lis  ovn  eost,  and  on 
4m^  y^jmfmt  of  the  mortgagee's  costs  and  ex^^enses  in  this  behalf,  to 

infef^eet  and  make  cr^pies  or  abstracts  of  or  extracts  from  the  docn- 

BMrDta  of  title  relating  to  the  mortgaged  property  in  the  costo^  or 

power  of  the  mortgagee. 

^*'2/j  This  section  applies  onlj  to  mortgages  made  after  the 

eommencement  of  this  Act,  and  shall  haye  effect  n< 

aaj  stipulation  to  the  oontxaiy." 

For  the  purpoeee  of  this  enactment  the  expreesion  'Mortgagor'' 
indiides  any  person  from  time  to  time  deriving  title  nnder  the 
original  mortgagor,  or  entitled  to  redeem  a  moitgage,  aooording 
to  his  estate,  interest,  or  right  in  the  mortgaged  property ;  and 
'^mortgagee''  indndes  any  person  from  time  to  time  deriving 
title  imder  the  original  mortgagee  (x). 

0«ri«rsl  iy* — ^Loss  of  Title  Deeds. — Oenerally,  relief  may  be  obtained 

^^^dUu  ^^**    ^y  persons  claiming  under  missing  instroments  for  the  purpose 

of  establishing  estates  or  interests  created  by  them  whether 

actually  contested  or  not  (y),  or  to  establish  possesdon  where  a 

doctunent  of  title  is  lost  (2). 

(0)  FhiUipt  T.  Eran$,  2  Y.  ft  C.  C.  C.  («)  44  k  46  Viot.  o.  41,  b.  9. 

647.  (0  iW,  Chap.  XLV.,  Sect.  Vn. 

(p)  KeaU  T.  Latimer,  4  a.  ft  F.  570.  («)  44  ft  45  Vict.  o.  41. 

See  Ohver  t.  HaU,  2  Fh.  484 ;  Bauford  \x)  Ibid.  b.  2  (▼£). 

T.  BlaknUy,  6  Bear.  131 ;  Kennedy  t.  (y)  HaU  r.  Dawvm,  7  L.  T.  N.  S. 

Orem,  6  Sim.  6.  519. 

iq)  Livetey  T.  Harding,  1  Bear.  843.  (t)  Walmaley  ▼.  ChUd,  1  VoB.  Se^. 

(r)  YaifM  T.  Plumbe,  2  8m.  ft  G.  174.  844.    See  Stoiy,  \  84. 
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A  suit  in  equity  might  have  been  instituted  for  payment  or  Chap.XUI. 
fiatisfaotion  of  missing  bonds  or  instruments,  where  the  legal  §  3  (iv). 
remedy  would  formerly  have  been  unavailable  or  inadequate, 
or  upon  terms  as  to  seourity  or  indemnity  which  the  Courts  of 
common  law  oould  not  formerly  have  considered  {a).  Under 
the  present  practice,  relief  in  respect  of  lost  instruments  may  be 
obtained  in  any  Division  of  the  High  Court. 

A  mortgagee  is  not  deprived  of  his  right  to  recover  his  debt  Mortgagpee 
by  reason  of  his  inability  to  produce  the  title  deeds  if  the  Court  of  remedies  by 
is  satisfied  that  the  money  was  actually  advanced,  and  that  the  l<^  °'  deeds. 
deeds  have  been  lost ;  in  such  a  case  the  amount  of  the  debt, 
and  the  nature  and  terms  of  the  security,  may  be  proved  by 
parol  evidence  (6).     In  order  to  render  parol  evidence  admissible 
it  is  sufficient  to  prove  that  every  reasonable  search  for  tbe  lost 
document  has  been  made,  and  that  it  cannot  be  found  (c). 

If  the  mortgagee  cannot  produce  the  mortgage  and  title  deeds  Inqnii^  m 
or  any  of  them  by  reason  of  their  having  been  lost  or  stolen  deS^*™^ 
from  him,  the  Court  may,  either  in  a  foreclosure  or  redemption 
action,  direct  an  inquiry  what  title  deeds  relating  to  the  mort* 
gaged  premises  were  delivered  to  the  mortgagee,  and  what  has 
become  of  them  (d). 

In  case  the  title  deeds  are  lost  or  destroyed  by  the  mortgagee,  Damaffes  for 

loss  oi  doedfi 

though  under  alienation  of  mind,  the  expense  of  procuring  fresh  set  off  againBt 
title  deeds  or  copies,  and  the  damage  to  the  property  caused  by  5^v^^® 
such  destruction  (upon  which  a  reference  will  be  directed)  will 
be  set  off  against  the  mortgage  debt  (e). 

In  sach  a  case  the  mortgagor  is  warranted  in  instituting  a  Salt  for 
suit  against  the  mortgagee  for  redemption  and  a  proper  indem-  JS^"*^^^^ 
nity  and  compensation,  in  order  that  any  person  with  whom  he 
may  thereafter  deal  respecting  the  property  may  be  satisfied  of 
the  loss ;  and  the  Court  will  not  consider  whether  he  ought  or 
not  to  have  accepted  any  of  the  proposals  which  were  made  to 
him  by  the  mortgagee  on  that  head  (/). 


(a)  EnffUnd  t.  Lord  Tredegar,  L.  B. 
1  £q.  344 ;  ButhruM  ▼.  Morgan,  6  Sim. 
635;  Boat  Indian  Oa.r.Boddam,  9  Yea. 
464 ;  WhUJIM  T.  Fauetet,  1  Yes.  Sen. 
887   392. 

(b)  Bmkett  T.  Skeel,  11  W.  B.  1019. 
le)  Hart  t.  BaH,  1  Ha.  1. 

(d)  Smith  y.  BiekneU,  oit.  3  V.  &  B. 
61 ;  Stoko€  T.  BoAton,  3  V.  ft  B.  51 ; 
Sort  T.  Hart,  1  Ha.  1  ;   Luecraft  t. 


Hite,  cit.  2  Ha.  14 ;  Bmtinek  7.  WiU 
link,  2  Ha.  1. 

(e)  Hornby  ▼.  Mateham,  16  Sim.  326 ; 
Woodman  ▼.  Higgins^  14  Jur.  846 ; 
Baskett  y.  Skeel,  11  W.  B.  1019. 

(/)  Lord  Midleton  v.  Eliot,  16  Sim. 
631  ;  Brown  y.  Setcell  11  Ha.  49  ; 
Bentinck  y.  IFillink,  2  Ha.  1 ;  Sornbg 
y.  Maicham,  $up.  ;  Luecraft  y.  Hite,  2 
Ha.  14,  n. 
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Chap.ZLn. 

§  3  (iy). 


Extent  of 
indemnity  and 
compenBation. 

Measore  of 
compenBation. 


Repayment. 


Costa. 


Lobs  of  deeds 
tliroagh  no 
fanlt  of 
mortgagee. 


There  is  no  implied  covenant  on  the  part  of  the  mortgagee  to 
take  reasonable  care  of  the  title  deeds  during  the  continuance 
of  the  security.  The  cases  in  which  indemniiy  and  compensation 
have  been  decreed  to  mortgagors  for  loss  of  title  deeds  by  mort- 
gagees are  not  founded  on  the  hypothesis  of  an  implied  covenant 
but  are  referable  to  the  ancient  jurisdiction  of  Courts  of  equity 
to  give  relief  in  cases  of  accident  (g). 

The  indemnity  should  extend  to  any  such  costs,  damages, 
and  expenses  as  the  mortgagor  or  other  party  may  be  put  to  by 
the  loss  of  the  instrument  (h). 

The  measure  of  compensation  when  title  deeds  have  been  lost 
by  a  mortgagee  is  the  expense  of  office  copies,  &c.,  to  which 
the  estate  will  be  put  by  reason  of  the  decree  and  other  pro- 
ceediugs  forming  part  of  the  title  {i) ;  and  does  not  include 
speculative  damages  for  injury  by  the  absence  of  the  deeds  at 
a  sale  (t). 

Money  that  has  been  paid  to  the  mortgagee  by  the  mortgagor, 
in  obedience  to  the  terms  of  an  order  for  an  injunction,  for 
interest  accrued  on  the  mortgage  debt  from  the  time  the  notice 
to  redeem  expired,  will  be  decreed  to  be  repaid  (k). 

In  such  a  suit  subsequent  incumbrancers  are  entitled  to  their 
costs,  though  the  proceeds  of  sale  are  not  sufficient  to  pay  the 
first  incumbrancer  (/). 

The  mortgagee  must  pay  the  costs  of  an  action  brought  by 
him  against  the  mortgagor,  when  the  redemption  of  the  pro- 
perly is  only  impeded  by  the  loss  of  the  title  deeds  by  the 
mortgagee  (w).  And  generally,  where  the  loss  arises  through 
the  fault  of  the  mortgagee,  he  will  be  liable  for  the  costs  occa- 
sioned by  the  loss  (w). 

If  the  mortgagee  had  been  robbed  of  the  title  deeds  without 
negligence,  it  would  seem  that  he  would  not  have  been  respon- 
sible (o)  further  than  to  be  obliged  to  give  an  indemnity  {p). 
So,  if  they  were  lost  notwithstanding  due  care  {q). 


(a)  GiUigan  r.  National  Bank  (1902), 
2  It.  R.  513. 

(A)  Ea9t  India  Co,  v.  Boddam,  9  Yes. 
464  ;  Lord  Midleton  v.  Eliot,,  tup.  For 
form  of  indemnity,  see  Seton,  2296. 

(•)  Broken  v.  Sewell,  11  Ha.  49  ; 
Hornby  v.  Mateham^  15  Sim.  325. 

{k)  Lord  Midleton  t.  Eliot,  15  Sim. 
531. 

m   Wontner  v.  Wright,  2  Sim.  643. 

(m)  Lord  MidUion  v.  Eliot,  15  Sim. 


536. 

(«)  Price  V.  Ptiee,  15  L.  J.  Oh.  13 ; 
Jamet  v.  Rumaey,  11  Gh.  D.  398. 

(o)  Jonet  T.  Lewia,  2  Ves.  Sen.  240. 
See  Smith  ▼.  Bieknell,  3  Y.  &  B.  51,  n. ; 
Job  V.  Job,  6  Ch.  D.  563. 

(p)  Sheltnardine  t.  Earrop,  6  Madd. 
39  ;  Stokoe  v.  Robwn,  19  Yes.  385  ; 
Jamet  r.  Eumtey,  inf. 

(q)  Woodman  t.  Siggim,  14  Jur. 
846. 
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Where,  in  a  redemption  action  brought  by  a  second  mort-  Chap.XLII. 
gagee,  the  deeds  were  not  forthooming  in  consequence  of  having     §  3  (iv). 
been  lost  by  the  solicitor  of  the  first  mortgagee,  the  second  Deeds  other- 
mortgagee  was  decreed  an  indemnity  with  costs,  but  not  com-  wise  not 
pensation,  as  he  had  made  no  case  for  it  (r). 

Where  the  deeds  were  not  forthcoming,  in  a  suit  by  a  mort- 
gagee suing  in  right  of  his  wife  as  administratrix,  in  conse- 
quence of  a  claim  by  her  solicitor  to  hold  them  adversely,  the 
money  was  paid  into  the  bank  to  remain  until  the  deeds  could 
be  secured  and  a  reconveyance  had  («). 

No  liability  will  attach  to  a  mortgagee  for  the  loss  of  doca-  Mortgad^ee 
ments  of  title  deposited  by  way  of  seouriiy  for  a  loan  with  the  f^  d»^ 
mortgagee's  solicitor  if  in  fact  the  mortgagee  never  intended  delivered  to 
that  such  documents  should  form  part  of  the  security,  and  did  ^fthout  hia 
not  know  that  the  mortgagor  had   deposited   them  for  that  P^^^^^J- 
purpose  {fj. 


Section  IV. 
Op  Alibnation  of  thb  Security. 

i. — Transfer  of  Hortgage. — ^A  mortgagee  may  assign  the  Aflsignments 
mortgage  debt  and  the  securities  for  the  same  to  another  debto^S^^ 
person  either  by  way  of  absolute  transfer  or  by  way  of  sub-  Becuritiefl  for 
mortgage  (u). 

For  the  purpose  of  such  assignment,  the  concurrence  or  con-  Concurrence 
sent  of  or  notice  to  the  mortgagor  is  not  necessary  (x) ;  but  no  not  necesaar/ 
person  should  advance  his  money  upon  the  security  of  a  transfer  Jj  J^^t  ^a^  e 
of  a  mortgage  unless  either  the  mortgagee  is  a  party  or,  other- 
wise, without  an  admission  by  the  mortgagor,  or  strict  proof 
that  the  state  of  account  between  the  transferring  mortgagee 
and  the  mortgagor  is  as  stated  by  the  former ;  for  the  trans- 
feree cannot  stand  in  a  better  position  than  the  original  mort- 
gagee (y),  and  can  only  claim  what  is  owing  on  the  security 
on  the  footing  of  such  equities  and  settlements  of  accounts  as 

(r)  Jame$  r.  Bmumf,  II  Oh.  D.  398.  {t)  Rhodes  v.  Monies,  (1895)  I  Oh. 

See  CaldweU  t.  Matthews,  62  L.   T.  236,  G.  A. 

799.  (tt)  As  to  sub-mortgages,  see  post, 

(«)  Schools  ▼.  8aU,  1  Sch.  k  L.  176.  pp.  848  et  seq. 

See,  as  to  soUciton'  lien  on  deeds,  {x\  Jones  y,  Oihbon,  9  Yes.  407,  411. 

pott,  Ghap.  UX,  Sect.  IV.  (n).  (y)  Ashenhurst  r.  Jams,  3  Atk.  270. 
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Chap.XLII. 
§  4  (i)- 


Mortgagor 
not  bound 
bj  accounts 
between 
mortgagee 
and  assignee. 


Mortgagor 
may  set  off 
payments  to 
mortgagee 
after  assign- 
ment. 


would  bind  the  original  mortgagee  (z).  The  mortgagor  not 
eonourring  in  the  assignment  is  not  bound  by  the  account 
appearing  due  on  the  face  of  the  assignment  (a).  And  the 
fact  that  the  transferee  has  obtained  the  legal  estate  in  the 
property  without  notice  will  not  help  him  to  set  up  a  claim  for 
more  than  was  actually  due  on  the  mortgage  at  the  time  of  the 
transfer  (i). 

The  mortgagor  not  being  bound  by  the  settlement  of  account 
between  the  mortgagee  and  assignee,  d  fortiori  he  cannot  be 
prejudiced  by  any  agreement  between  them  to  increase  the 
amount  of  the  principal  due ;  and,  consequently,  the  arrears  of 
interest  at  the  time  of  the  assignment  cannot,  generally  speak- 
ing, without  his  concurrence,  be  converted  into  principal  and 
added  to  the  mortgage  debt  {c).  And  even  with  his  consent, 
the  interest  cannot  be  converted  into  principal  to  the  prejudice 
of  other  creditors  having  then  a  charge  on  the  estate  of  which 
the  parties  have  notice  (d).  Nor  can  the  rate  of  interest  be 
changed.  But  it  is  submitted  that  as  equity  will,  on  the  settle- 
ment of  accounts,  allow  the  necessary  costs  of  defending  and 
maintaining  the  title  («),  renewal  of  leases  (/),  and  the  like, 
with  interest  in  the  meantime,  the  amount  of  such  costs  may  on 
an  assignment  be  added  to  the  principal,  and  will  carry  interest 
without  the  mortgagor's  concurrence,  and  have  preference  to 
other  subsisting  charges. 

The  rule  that  a  mortgagor  not  concurring  in  the  assignment 
is  not  bound  thereby  may  be  considered  as  settled,  not  only 
with  respect  to  payments  made  before  the  assignment,  but  also 
to  payments  made  thereafter,  or  on  a  running  account.  The 
mortgagor  would  be  at  liberty  to  set  o£E  all  moneys  paid  to  the 
mortgagee  after  the  assignment  and  before  notice  {g)y  but  not 


(2)  Earl  of  Macclesfield  t.  litton, 
Vem.  169;  Matthewe  v.  Wallufyn,  4 
Ves.  118;  WiUiame  t.  Sorrell^  4  Ves. 
389 ;  Bradwell  t.  Catehpoley  8  Swanst. 
79,  n. 

(a)  WiUianu  y.  Sorrell,  sup,  ;  Cham- 
bers v.  Ooldvnn,  9  Yes.  264. 

(b)  BradtcellT.  CatehpoUy  8  Swanst. 
78,  n. ;  Turner  v.  Smith,  (1901)  1  Ch. 
213.  But  see  Dixen  r.  Winch,  (1900) 
1  Ch.  736,  C.  A. 

{c)  Earl  of  JfaceletJIeld  t.  Eitton, 
Vem.   169 ;    Aehenhurst  t.  Jamea^  3 


Atk.   271 ;  Agnew  r.  Sinp,  (1902)   1 
Ir.  B.  471. 

{d)  Digby  v.  Cragge,  Amb.  612 ;  2 
Ed.  200 ;  Montague  v.  Eatelife,  Fonb. 
Eq.  (5th  ed.)  voL  ii.  p.  438. 

(0)  Godfrey  y.  Wateon,  3  Atk.  618. 

(/)  Zuean  y.  Mertins,  2  Atk.  4 ; 
Manlove  y.  Bale,  2  Vem.  84. 

(^)  Jonet  y.  Gibbon,  9  Yes.  410; 
AUiii  y.  Lord  Southampton,  Banfalher*s 
Case,  16  Ch.  D.  187;  Bickerton  y. 
JFal&er,  31  Ch.  D.  161,  168 ;  IHxon  y. 
Winch,  (1900)  1  Oh.  736,  0.  A. 


TRANSFER  OP  MORTGAGE.  839 

payments  to  the  solioitor  of  the  mortgagee,  imless  he  has  a  Chap.XLII. 
special  authority  to  receive  the  money  (h),  §  4  (i). 

Moreover,  where  the  mortgagor  concurs  in  the  assignment.  Mortgagor's 
the  oriirinal  mortm&'ee  need  not  he  made  a  party  to  an  action  oonourrence 

^^^'^  ,  11  diBpenseB  with 

of  redemption,  which  otherwise  may  be  the  case,  that  he  may  necessity  of 
account  for  the  profits  received  in  bis  time  (t).  ™^  moftSigeo 

There  is  another  most  important  point  to  be  attended  to  by  j^^^^,^ 
the  mortgagee  in  an  assignment  of  mortgage,  viz.,  that  if  he  is  action. 
in  possession,  he  is  considered  in  equiiy',  in  some  measure,  in  the  ^8«firnment 
light  of  a  trustee,  and  accountable  for  the  profits ;  and,  there-  in  poBBeesion. 
fore,  if  without  the  assent  of   the  mortgagor  he  voluntarily 
assigns  over  the  mortgage  to  another,  he  will  be  held  liable  to 
account  for  the  profits  received  subsequently  to  the  assign- 
ment (A;),  on  the  principle  that,  having  turned  the  mortgagor 
out  of  possession,  it  is  incumbent  on  him  to  take  care  in  whose 
hands  he  places  the  estate.     A  query  is  added  in  Equity  Cases 
Abridged  {k)y  whether,  if  the  mortgagor  hides,  so  that  he  cannot 
be  served  with  a  subpama,  the  mortgagee  in  possession  may  not 
assign  without  being  accountable  for  the  subsequent  profits;  but 
the  query  only  tends  to  show  the  general  rule. 

Where,  however,  a  mortgagee  in  possession  transfers  the 
security  by  direction  of  the  Court  in  a  redemption  suit  the 
mortgagor  will  be  bound  though  he  does  not  concur  in  the 
transfer,  and  the  original  mortgagee  will  be  under  no  continuing 
liability  for  the  subsequent  rents  or  the  acts  and  defaults  of  the 
transferee  (/). 

For  the  reasons  above  mentioned,  the  concurrence  of  the 
mortgagor  in  the  assignment  of  a  mortgage  should,  if  possible, 
never  be  dispensed  with ;  and  in  cases  in  which,  from  unavoid- 
able circumstances,  an  assignment  is  taken  from  the  mortgagee 
only,  the  precaution  should  be  taken  of  obtaining  a  covenant 
from  the  mortgagee,  that  the  money  alleged  to  be  owing  is 
actually  due ;  and  notice  of  the  assignment  should  be  given  to 
the  mortgagor  with  the  least  practicable  delay. 

If  there  be  fraud  in  the  original  creation  of  the  mortgage,  as,  Assignment 
for  example,  if  no  money  actually  pass  between  the  parties,  and  y^j^^^iQ^ 

mortgage. 

(h)  WUhingUm  t.  Tate^  L.  R.  4  Gh.  (k)  2  Eq.  Ga.  Abr.  328,  pi.  2.    And 

288.  see  anU^  p.  821. 

(i)  2  Eq.   Oa.  Abr.  694 ;    Hill  r.  „       '  „       „        .  „«  ^    ^ 

Ad^nu,  2  Atk.   89.    See  Norriah  t.  (0  S<^  ▼•  Hewardy  32  Gh.  D.  430, 

Mmhatt,  b  Madd.  457.  G.  A. 
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Chap.XLII.  if  the  mortgagee  afterwards  assign  to  a  third  pereon  for  a 
§  4  (i).  valuable  oonsideration,  without  notice  of  the  fraud  in  the 
original  transaction,  and  the  mortgagor  convey  his  equitable 
interest  to  a  stranger  for  a  valuable  consideration  without  notice 
of  the  mortgage,  the  money  paid  on  the  assignment  will  make 
good  the  original  transaction  and  purge  the  fraud  (m). 

But  the  transferee  is  in  no  better  position  than  the  mortgagee 
when  the  mortgage  is  absolutely  void  from  the  beginning, 
although  he  took  for  valuable  consideration  and  without 
notice  (n) ;  but  where  the  security  is  only  voidable,  it  may 
become  valid  in  the  hands  of  such  a  transferee  (o). 
How  far  The  transferee  of  a  mortgage  will  not  be  protected  by  obtain- 

protects  trans-  ^^g  the  legal  estates  thereby  conveyed  from  being  postponed  to 
e  ^/'^™       any  equities  oEfecting  the  property  of  which  he  had  actual  or 
affeotingthe    constructive  notice  at  the  time  of  the  transfer  (p).    So,  where 
prope  y.         j^^^  ^^  devised  subject  to  legacies,  and  a  mortgage  of  the  land 
was  made  by  the  devisee  expressly  subject  to  the  legacies^  and 
on  the  money  being  called  in  by  the  mortgagee  a  transfer  was 
made  to  a  third  party  with  a  confirmation  by  the  mortgagor,  to 
whom  a  further  advance  was  made,  but  the  transfer  was  not 
expressed  to  be  made  subject  to  legacies,  the  party  advancing 
the  money  being  falsely  informed  of  their  being  satisfied,  yet 
he  took  subject  to  the  legacies,  as  by  the  conveyance  he  had 
gained  only  the  same  estate  as  was  held  by  the  original  mort- 
gagee (^). 

So  where,  by  means  of  a  forged  receipt,  a  vendor  fraudulently 
represents  that  an  equitable  mortgage  has  been  paid  off,  the 
purchaser,  though  he  has  the  legal  estate  and  possession  of  the 
title  deeds,  is  not  entitled  to  hold  the  property  free  from  the 
equitable  mortgage,  but  takes  subject  to  it  (r). 

The  assignee  of  a  contract  or  chose  in  action,  or  equitable 
security,  takes  it  subject  to  all  equities  arising  upon  it  (a). 
Payment  of         A  transferee  should  be  careful  to  pay  the  consideration  money 
consideration    Jjj^q  i\^q  hands  of  the  transferor  or  his  solicitor,  whose  produc- 
tion of  the  deed  of  transfer  and  of  a  receipt  signed  by  the  trans- 

(m)  Newport^ 9  Cote,  Ga.  t.  Holt,  477.      oonstmctive  notice,  jxw^yGhap.LYIII., 
(«)  Parker  v.  Clarke,  30  Bear.  64 ;       Sect.  11.  (v). 
Offilvie  V.  Jeqfreson,  2  Giff.  363.  (^)  j^ogeri  t.  Jtoffers,  6  Sim.  364. 

Lord  Aldborough  v.  Tt^e,  7  CI.  &  F.       *^°'  ^'  ^' 

436,  463.  (<)  Ziekbarrow  v.  JToMn,  2  T.  B.  63 ; 

(p)  See  further,  as  to  aotaal  and      Mangles  v.  Dwon,  3  H.  L.  0.  702. 
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feror,  or  a  statement  that  the  oonsideration  has  been  paid,  is  Chap.XLII. 
saffioient  authoiify  for  payment  to  the  solicitor  (t),  §  4  (i). 

Where  the  plaintiff,  who  had  mortgaged  certain  lands,  was  payment  to 
informed  by  his  solicitor,  contrary  to  fact,  that  the  mortgagee  mortgagoo'H 
had  demanded  to  be  paid  off,  and  had  accordingly  authorized 
the  solicitor  to  borrow  the  money  on  his  behalf  from  the  defen- 
dant; and  in  pursuance  of  that  arrangement,  the  mortgagor 
executed  a  deed  of  transfer  and  also  a  bond  for  the  amount ; 
the  solicitor  who  acted  also  for  the  defendant  handed  over  to  the 
latter  the  bond,  but  retained  the  deed  of  transfer,  which  was 
not  even  brought  to  the  notice  of  the  original  mortgagee,  and 
subsequently  absconded ;  the  defendant  then  sued  the  plaintiff 
on  the  bond  at  law,  and  recovered ;  the  plaintiff  then  filed  his 
bill  in  equity  to  get  back  the  amount ;  it  was  held,  that  the  loss 
must  be  borne  by  the  defendant,  who  was  ordered  to  repay  to 
the  plaintiff  the  amount  recovered  on  the  bond  with  interest  {u). 

So,  where  the  transferee's  solicitor,  who  was  also  one  of  three 
mortgagees,  received  the  money  from  his  client,  and  prepared  a 
transfer  which  was  signed  by  himself  and  one  of  his  co-mort- 
gagees, and  by  the  mortgagor,  but  the  money  was  never  paid, 
and  was  lost  by  the  solicitor's  insolvency ;  it  was  held  that  the 
deed  was  inoperative  as  against  the  transferors  and  the  mort- 
gagor, and  a  reconveyance  was  ordered  (or). 

If  the  assignee  become  the  purchaser  of  an  incumbrance  for  Purohaae  of 
less  than  its  actual  value,  he  will,  as  against  the  mortgagor  or  at  nnder- 
his  heirs  j(y),  be  entitled  to  require  payment  of  the  full  debt.         value. 

It  has  been  questioned  whether,  as  against  a  bond  fide  pur* 
chaser  of  the  estate,  without  notice  of  the  incumbrance  (s),  or 
as  against  subsequent  creditors  (a),  the  purchaser,  being  a 
stranger,  could  require  payment  of  more  than  he  actually  paid. 

And  in  another  case  (6),  it  is  stated  to  have  been  determined 
by  the  Court  that  an  heir  or  any  other  should  not,  as  against  a 
real  purchaser,  be  allowed  more  on  any  incumbrance  bought  in 
than  what  he  actually  paid  for  the  same,  without  regard  to  what 
was  really  due  on  such  incumbrance. 


(t)  44  ft  ifiViot.  o.  41,  B.  66 ;  J^tm-  Anon,,  1  Salk.  155 ;  Atcough  y.  John^ 

v  T.  W^itUr,  (1902)  2  Oh.  163.  tan,  2  Yem.  66. 

(")  ?"y  ^-  ^fy*  ®  ^^J:  ^*^-  W  PhiUipi  y.  Vauffhan,  I  Vem.  836. 

\x)  Griffin  v.  Clotou,  20  Beav.  61.  ^'                        -^       » 


5 


J)  FhiUipt  y.  Vauffhan,  1  Vem.  336;  («)  Wittiam  y.  SpHngfleld,  1  Vem. 

WiUitmu  y.  Sprina/leld,  1  Vem.  476 ;  ^76. 

JMfer  y.  XOiett^  3  Bep.  in  Oh.  23 ;  (b)  Long  y.  Cl(^ton^  1  Vem.  464. 
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ChAp.XLn. 

§4(i). 


Parohase 
bj  person  in 
fiduciary 
position. 

Agent  or 
trustee,  &c. 


Solicitor. 


It  is,  however,  now  dear  that  a  mortgagee  (c)  or  other 
creditor  purchasmg  in  an  inoumbranoe  for  less  than  its  value, 
shall  be  entitled  as  against  intermediate  inoombrancers,  or  others 
over  whose  charges  or  equities  the  purchased  inoumbranoe 
ranks  in  priority,  to  recover  the  full  amount  of  the  debt  {d) ; 
and,  notwithstanding  doubts,  it  would  seem  that  a  stranger, 
purchasing  an  incumbrance  for  less  than  the  amount  due,  will 
be  entitled  to  the  full  benefit  of  his  purchase  as  against  incum- 
brancers, creditors,  or  purchasers  for  value,  over  whose  interests 
the  purchased  security  has  priority,  no  less  than  as  against 
the  mortgagor  and  his  heirs.  So,  in  the  anonymous  case  in 
Salkeld,  it  is  stated,  that "  if  one  acts  for  himself,  and  being 
not  in  the  circumstances  of  a  trustee  or  executor,  buy  in  a 
mortgage  for  less  than  is  due,  or  for  less  than  it  is  worth,  he 
shall  be  allowed  all  that  is  due  on  the  mortgage,  for  he  stands 
in  the  place  of  him  that  assigned,  viz.,  the  mortgagee,  who 
might  have  given  it  to  him  gratia^  and  what  is  due  must  be  the 
measure  of  our  allowance,  and  not  what  he  gave,  for  that  might 
have  been  more  than  it  is  worth,  as  well  as  less,  and  since  he 
runs  the  hazard  if  loss  happens,  he  ought  to  have  the  benefit  in 
case  it  turns  to  advantage ;  so  said  and  admitted,  per  Gowper, 
Lord  Chancellor "  (6).  These  remarks  apply  as  much  to  a 
stranger  as  to  a  creditor. 

If,  however,  the  purchaser  stands  in  a  fiduciary  position  to 
the  mortgagor,  then  the  Court  will  hold  that  he  made  the 
purchase  for  the  benefit  of  the  estate. 

An  agent,  trustee,  heir-at-law,  executor,  or  guardian,  pur- 
chasing a  puisne  incumbrance,  shall,  as  against  another  incum- 
brancer, be  paid  no  more  than  what  he  gave  for  this  incumbrance ; 
otherwise  as  to  a  prior  creditor,  who  bond  fide  buys  in  the  puisne 
incumbrance,  though  he  did  not  give  the  full  value  for  it  (/). 

The  rule  was  appUed  against  a  solidtor  {g)  and  a  soUcitor's 
clerk  who,  by  means  of  knowledge  acquired  by  him  while  acting 
in  that  capacity,  was  enabled  to  purchase  a  mortgage  for  less 
than  its  value  (A). 

U)  Shaw  Y.  Bunny,  2  De  G-.  J.  &  S. 
468,  472 ;  Dob»<m  v.  Land,  8  Ha.  220  ; 


Kirkwood  v.  Thompson,  2  H.  &  H.  401 ; 
2  Day.  Gonv.  (4th  ed.),  vol.  ii.  pt.  ii. 
p.  272. 

{d)  Morret  v.  Paske,  2  Atk.  64 ;  Larcy 
T.  H'alU  1  Vem.  49.  And  see  Bromley 
T.  Holland,  5  Yes.  620,  n. 

(e)  Anon,,  1  Salk.  165. 


(/)  Morret  Y.Paske,  2  Aik.5i.  And 
see  Brathwaite  v.  Brathwaite,  1  Vem. 
386;  Anon,,  2  Vent.  353;  Lancaster  y, 
Evors,  1  Ph.  349,  356  ;  Carter  r.  Palmer, 
8  CI.  &  F.  667. 

{ff)  Nelson  v.  Booth,  3  Jur.  N.  S. 
960. 

{h)  Hobday  t.  Peters,  28  Bear.  349. 
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So,  if  the  Keir-aWaw  is  the  purchaser,  and  there  are  judg-  Cbap.XLII. 
ment  or  specialty  creditors,  he  shall  not  have  the  benefit  of  the      §  4  (i). 
assignment  beyond  the  amount  of  the  purchase  to  their  pre-  Heir-at-law. 
judice  (i). 

It  seems  that  if  a  tenant  for  life  buy  in  a  mortgage  affecting  Tenant  for 
the  inheritance  for  a  less  sum  than  is  really  due  upon  it,  he  is  ^®' 
entitled  to  charge  as  against  the  inheritance  merely  the  sum 
which  he  has  actually  paid  for  the  incumbrance,  and  that  the 
purchase  will  be  considered  as  having  been  made  for  the  benefit 
of  the  inheritance  {k). 

The  same  rule  applies  to  the  case  of  a  guardian  buying  in  an  Guardian  of 
incumbrance  charged  on  the  estate  of  the  infant  for  less  than  its 
Talue,  of  which  the  infant  will  have  the  advantage  {t). 

Directors  of  a  company   purchasing   its   debentures,  which  Bireotoreof 
were  disputed,  at  an  undervalue,  were  allowed  only  the  amount  *^°^P"*y' 
paid  with  interest  (m), 

A  surety  compounding  the  debt  for  a  smaller  sum,  cannot,  as  Surety. 
against  the  principal  debtor,  stand  as  a  creditor  for  the  full 
amount  (n). 

A  trustee  or  other  person  standing  in  a  fiduciary  position  will  Purohaseafter 
not  be  allowed  the  benefit  of  his  purchase  as  against  his  cestuis  of  fiduoiarj 
que  trust  or  principal  after  he  has  ceased  to  fill  any  of  the  above  po»ti<m. 
characters,  imless  after  full  communication  made  by  him  of  all 
the  information  he  gained  while  he  filled  such  character,  and 
with  the  full  knowledge  and  consent  of  his  cestuis  que  trust  or 
principal  (o). 

The  rule  does  not  seem,  however,  to  extend  to  a  tenant  in  Tenant  io 
oommon,  as  there  is  no  fiduciary  relation  between  him  and  his  °*"^™°'^- 
co-tenants  {p). 

The  rule  is  not  applicable  to  a  trustee  or  agent,  where  the  Consent  of 
debtor  acquiesces  {q).  ^^  ^*^ 

If  the  cestuis  que  tru^t  for  a  long  time  refuse  to  adopt  the 
purchase,  the  trustee  may  keep  it  (r). 

(Q  BrathwaiUY.  BrathwaiU,  1  Vem.  seilUs,  4  Oh.  D.  566,  G.  A. 

836 ;  Zfm^  t.  Clopton,    1   Vem.  464 ;  (n)  Seed  r.  Norris,  2  My.  &  Gr.  361. 

LmtcoMUr  y.  Ev&n,  1  Ph.   849,   355.  (o)  Cirter  y.  Palmer^  8  Gl.  &  F.  667. 

Ami  the  tiaine  seemB  now,  since  the  And  see  3  Siig.  Y.  &  P.  (Hth  ed.) 

S  ft  4  Will.  IV.  0.  104,  to  apply  to  a  p.  895. 

ttmple  contract  creditor.  (p)  Kennedy  y.  De  Trafford,  (1897) 

ik)  Mill  V.  Browne,  Dm.  426,  433.  A.  CI.  180. 

(/)  Fdwell  y.  Qlover,  3  P.  Wma.  251,  (q)  Cfrompton  y.  Suber,  1  Jur.  N.  S. 

note.  465. 

(m)  Be  Imperial  Land  Co,  of  Mar-  (r)  Barxoell  y.  Barwell,  34  Beay.  871. 

d2 
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Chap.XLn.      As  to  ptircliasers  of  inoumbranoes  at  an  undervalue  by  persons 

§  4  (i).       in  a  fiduciary  position,  if  the  mortgage  is  purchased  for  the 

Gases  where'  purpose  of  protecting  a  subsequent  incumbrance  to  which  they 

trustees,  &c.     ^j.^  entitled  in  their  own  riffht,  they  may  take  the  full  benefit  of 

may  have  full  ,  ^  o     9        j         j 

benefit  of         the  prior  security  («). 

seounty.  rpj^^  j^^j^  ^^  allowed  the  full  benefit  of  his  purchase  against 

an  incumbrancer,  a  solicitor,  who  advised  the  purchase  as  a  pro- 
vision for  the  heir  (t). 

So  the  devisee  of  the  reversion,  being  also  second  incum- 
brancer, was  allowed  the  full  benefit  («). 

In  bankruptcy  the  purchaser  is  entitled  to  a  dividend  on  the 
full  amount  (u). 
Form  of  deed  According  to  the  usual  practice,  a  transfer  of  a  mortgage 
mortn^  consists  of  an  absolute  assignment  of  the  debt,  and  the  benefit 
of  aU  securities  for  the  same,  and  of  a  conveyance  of  the 
mortgaged  property  with  the  powers  and  subject  to  the  equity 
of  redemption  subsisting  by  virtue  of  the  original  mortgage. 

^tt«na  ^  "^^  ^*^'  ^^®  ^^^^  being  a  chose  in  action,  was  not,  in  general, 

not  neoessaiy.  before  the  Judicature  Act,  1873,  assignable.  A  power  of 
attorney  must  therefore  have  been  given  by  the  mortgagee  to 
the  assignee  to  enable  him  to  proceed  in  the  mortgagee's  name 
on  the  covenant.  But  now  such  a  power  is  no  longer  necessary, 
as  assignees  of  legal  choses  in  action  are  by  that  Act  {x)  em- 
powered to  sue  in  their  own  names,  and  to  give  good  discharges 
without  the  concurrence  of  their  assignors,  provided  the  debtor 
or  other  person  liable  has  notice  of  the  assignment  (y). 
Benefit  of  If  (he  deed  of  transfer  refer  in  terms  to  the  mortiraire,  the 

by  assignment  assignment  of  the  debt  will  pass  the  benefit  of  the  securities, 
of  debt.  though  not  expressly  mentioned  («). 

Arrears  of  If,  upon  the  transfer  of  a  mortgage,  the  transferee  pays  to  the 

transferor  arrears  of  interest  as  well  as  the  amount  of  the  prin- 
cipal, such  arrears  will  be  recoverable  by  the  transferee  from  the 
mortgagor,  though  not  expressly  mentioned  in  the  assign- 
ment (a).  And  if  the  mortgagor  joins  in  the  transfer,  the 
transferee  is  entitled  to  treat  such  arrears  as  principal  bearing 
interest  (b). 

(»)  Davis  ▼.  Barrett,  14  Beav.  642.  (y)  Antf,  p.  321. 

(0  Bailey  v.  Wilkinty  3  J.  &  L.  630.  («)  £xp.  Smith,  2  D.  &  0.  271. 

And  see  Barton  v.  Rassard,  8  Dr.  &  (a)  Cotlreil  v.  Finney,  L.  R.  9  Ch. 

War.  461.  641. 

(w)   Wilkineen  v.  Slee,  12  W.  R.  848.  (*)  Jqnetv  v.  King  (1P02),  1  Ir.  R. 

(ar)  36  &  37  Vict.  c.  66,  s.  26  (6).  471. 
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The  form  of  conveyance  in  a  deed  of  transfer  and  the  rights  oi  Chap.XLII. 
the  transferee  thereunder  will  depend  upon  the  nature  of  the      §  4  (i). 

property  conveyed.  Conveyance  of 

A  conveyance  of  land  by  way  of  transfer  of  mortgage,  without  ™^^w 
express  words  as  to  rents  in  arrear,  will  not  pass  to  the  trans-  Ari^an  of 
feree  arrears  of  rent  accrued  prior  to  the  transfer  (c).  ^^  ^®  ^°* 

The  conveyance  of  the  estate  will  of  itself  pass  the  debt  to  the  Debt  passes  by 
transferee,  though  there  be  no  express  assignment  of  the  debt ;  «>^^oy"i<»* 
for  the  estate  being  absolute  at  law,  the  debtor  has  no  means  of 
redeeming  it  but  by  paying  the  money;  therefore,  he  who  has 
the  estate  has  in  effect  the  debt,  as  the  estate  can  never  be  taken 
from  him,  except  by  payment  of  the  debt  {d). 

In  the  case  of  a  transfer  of  mortgage  of  copyholds,  so  long  as  Transfer  of 
the  transaction  between  the  mortgagor  aud  mortgagee  rests  in  ^^^""^ 
covenant,  if  the  mortgagee  assign  his  equitable  interest  by  deed, 
and  the  mortgagor  surrender  to  the  assignee,  the  latter  may 
compel  the  lord  by  mandamus  to  admit  him  without  a  double 
fine  (e). 

Where  a  mortgage  of  copyholds  has  been  effected  in  the  usual 
way  by  conditionid  surrender,  the  transfer  of  the  estate  (if  required) 
must  be  effected,  either  by  means  of  an  entry  of  satisfaction  of  the 
original  mortgage  inmiediately  followed  by  a  fresh  conditional 
surrender  by  the  mortgagor  to  the  use  of  the  transferee,  or  by  the 
mortgagee  being  admitted  and  surrendering  to  the  use  of  the  trans- 
feree, subject  to  the  equity  of  redemption  of  the  mortgagor  (/). 

It  is  usual  and  advisable  that  a  transfer  of  a  mortgage  should  Power  of  sak. 
expressly  refer  to  and  include  the  express  or  statutory  power  of 
sale  contained  in  or  implied  by  virtue  of  the  mortgage  {g) ;  but 
it  would  seem  that  all  powers  and  remedies,  though  not  men- 
tioned, woidd  pass  (A). 

There  is  an  obvious  difficidty  in  effecting  a  transfer  of  part  of  Partial  trans- 
a  mortgage  debt,  as  the  mortgagee's  remedies  by  sale,  foreclosure,  ^^  ^^^ ' 
&c.  are  indivisible,  so  as  not  to  admit  of  a  partial  transfer;  but 
such  an  arrangement  may  be  carried  out  in  effect  either  by  the 
mortgagee  retaining  his  estate  in  and  powers  and  remedies  over 
the  mortgaged  property,  or  by  a  transfer  of  the  debt  and  pro- 

{e)  Salmon  t.  I^mh)  3  Mao.   &  G.  (/)  2  Dav.  Cony.,  vol.  ii.  pt.  2, 

344.  p.  793. 

W  JoneB  ▼.  W&w.  9  Vee.  407.  411.  ^^  ^  ,.  ShuttUworth,  6  Bing. 

(e)  Eex  Y.  Lord  of  the  Manor  of  JS$n'  .t%fi  v^„^7^    -p^k^**  ir-r^*,  kml 

dci,:2  T.  B.  484.    See  1  Scriv.  Cop.  *^^  '  ^^""^  ^-  ^*^^'  ^^  ^^^-  ^^^• 
(4tli  ed.)  p.  211.  (A)  Boyd  t.  J^trio^  L.  B.  7  Oh.  886. 
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Chap.XLn.  perty  to  a  trustee  for  the  original  mortgagee  and  the  party 
§  4  (i).  paying  the  amount ;  in  either  case  the  mortgagee  or  the  trustee, 
as  the  case  may  be,  will  execute  a  declaration  of  trust  that  he 
holds  the  mortgage  money  and  interest,  and  the  securities  for 
the  same,  upon  trust  for  the  mortgagee  and  the  third  party 
according  to  the  amounts  to  which  they  are  entitled  respectively; 
the  declaration  should  state  whether  the  amounts  are  to  rank 
panpasauy  or  whether  one  is  to  be  paid  in  full  in  priority  to  the 
other  (»). 

Newproviao        j^  jg  Generally  considered  that  the  introduction  of  a  new 

forredemp-  ... 

tion.  proviso  of  redemption  in  the  assignment  of  a  mortgage  is  not 

sufficient  to  constitute  a  new  mortgage.  In  one  case,  however, 
where  the  mortgagee  assigned  a  part  of  the  mortgage  debt,  and 
joined  with  the  heir  of  the  mortgagor  in  conveying  part  of  the 
mortgaged  lands  to  a  new  mortgagee,  with  a  new  proviso  and  at 
a  new  rate  of  interest,  and  with  a  bond  and  covenant,  it  was 
held  that  the  transaction  constituted  a  new  mortgage  (k). 
Voluntary  j^  voluntary  deed  of  assignment  by  a  mortgagee  of  all  his 

of  mortgages,  debts  and  personal  estate,  with  a  grant  generally  of  all  the  estates 
held  by  him  by  way  of  mortgage,  but  not  specifying  the  parti- 
cular lands,  and  without  delivery  of  the  mortgage  deed,  or  notice 
to  the  mortgagor,  will  not  be  aided  in  equity,  if  the  deed  be 
inoperative  at  law,  though  there  be  a  covenant  for  further  assur- 
ance (/).  But  at  law,  a  general  assignment  by  A.  of  all  his 
personal  estate  and  effects  to  trustees,  has  been  held  to  pass  a 
mortgage  of  leaseholds  (m). 

By  the  Conveyancing  Act,  1881  (n),  it  is  enacted — 

Forms  of  Sect.  27.  ^'  (1.)  A  transfer  of  a  statutory  mortgage  may  be  made 

statutory         }yj  ^  deed  expressed  to  be  made  by  way  of  statutory  transfer  of 

^"^rtffaire         mortgage,  being  in  such  one  of  the  three  forms  (A. J  and  (B.)  and 

morcgage.        ^^^  given  in  Part  II.  of  the  Third  Schedule  to  the  Act  as  may  be 

appropriate  to  the  case,  with  such  variations  and  additions,  if  any, 

as  circumstances  may  require,  and  the  provisions  of  this  section 

shall  apply  thereto. 

'*  (2.)  In  whichever  of  those  three  forms  the  deed  of  transfer  is 
made,  it  shall  have  effect  as  follows  (namely) : 

''  (i.)  There  shall  become  vested  in  the  person  to  whom  the  benefit 
of  the  mortgage  is  expressed  to  be  transferred,  who,  with  his  execu- 
tors, administrators,  and  assigns,  is  hereafter  in  this  section  desig- 

(i)  Day.  Cony.,  yol.  ii.  pi.  2,  p.  808 ;  {I)  Ward  y.  Audland,  8  Beay.  201. 

&  K.  607.  (n)  44  &  45  Vict.  c.  41. 
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nated  tlie  transferee,  tlie  right  to  demand,  sue  for,  recover,  and  give  Chap.ZLII. 
receipts  for  the  mortgage  money,  or  the  unpaid  part  thereof,  and       8  4  (i). 

the  interest  then  due,  if  any,  and  thenceforth  to  become  due  thereon,   — '. — 

and  the  benefit  of  all  securities  for  the  same,  and  the  benefit  of  and 
the  right  to  sue  on  all  covenants  with  the  mortgagee,  and  the  right 
to  exercise  all  powers  of  the  mortgagee : 

''(ii.)  All  the  estate  and  interest,  subject  to  redemption,  of  the 
mortgagee  in  the  mortgaged  land  shall  vest  in  the  transfere*b,  sub- 
ject to  redemption. 

"  (3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.),  there  shall 
also  be  deemed  to  be  included,  and  there  shall  by  virtue  of  the  Act 
be  implied  therein,  a  covenant  with  the  transferee  by  the  person 
expressed  to  join  therein  as  covenantor  to  the  efEect  following 
(namely) : 

"  That  the  covenantor  will,  on  the  next  of  the  days  by  the  mort- 
gage deed  fixed  for  payment  of  interest,  pay  to  the  transferee  the 
stated  mortgage  money,  or  so  much  thereof  as  then  remains  unpaid, 
with  interest  thereon,  or  on  the  unpaid  part  thereof,  in  the  mean- 
time, at  the  rate  stated  in  the  mortgage  deed ;  and  will  thereafter, 
as  long  as  the  mortgage  money,  or  any  part  thereof,  remains 
unpaid,  pay  to  the  transferee  interest  on  that  sum,  or  the  unpaid 
part  thereof,  at  the  isame  rate,  on  the  successive  days  by  the  mort- 
gage deed  fixed  for  payment  of  interest. 

"  (4.)  If  the  deed  of  transfer  is  made  in  the  form  (C),  it  shall, 
by  virtue  of  this  Act,  operate  not  only  as  a  statutory  transfer  of 
mortgage,  but  also  as  a  statutory  mortgage,  and  the  provisions  of 
this  section  shall  have  effect  in  relation  thereto  accordingly ;  but  it 
shall  not  be  liable  to  any  increased  stamped  duty  by  reason  only  of 
it  being  designated  a  mortgage." 

The  statutoiy  transfer  is  ayailable  only  where  the  mortgage 
is  also  statutory  (nn). 

The  words  ^^on  the  next  of  the  days"  in  the  implied 
covenant  in  sub-sect.  3  are  equivalent  to  a  covenant  by  the 
transferee  not  to  sue  until  then  (o). 

By  sect.  28,  in  a  statutory  transfer  of  mortgage  the  implied  joint  and 
covenants  of  several  joint  transferors  will  be  deemed  to  be  joint  «®^«™^ 
and  several ;  and  if  there  are  several  transferees  the  benefit  of 
Bach  covenants  vrill  enure  to  them  jointly,  as  in  the  case  of  a 
statatory  mortgage  (p). 

The  transfer  of  mortgages  on  a  change  of  trustees  has  been  porm  of 
simplified.     If  the  mortgaged  property  was  freehold,  it  was  for-  transfer  of 
merly  oonyeyed  to  a  releasee  to  the  use  of  the  continuing  and  a  trostees. 
new  tamstee.    If  the  mortgage  was  of  personalty,  two  deeds  were 
formerly  necessary ;  but  this  necessity  has  been  remoTed  by  Lord 

(im)  Ss  Beaekey,  (1904)  1  Gh.  67.  Bolton  t.  Salmon^  (1891)  2  Ch.  48. 

iA^^.    As'to^^  effJ^orke  ^^^  ^  *^»  ^^"^  •«*  ^°*  «''^' 

liabifity  of  a  surety,  see  ibid,;  and      P-  ^^^* 


848 


HOSTOAGEe's  estate — ^AUENATIOy. 


Ohap.XUI. 
S  4  (i). 


Transfer  of 
feoaritj  by 
depodt  of 
deeds. 


Jnyalid 
transfer  by 
flit. 


Costs  of 
transfer. 


Bigbt  to  com< 
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Bt.  Leonards'  Act  (q),  Tvhich  enacts  that  any  person  shall  have 
power  to  assign  personal  property  now  by  law  assignable,  includ- 
ing chattels  real,  directly  to  himself  and  another  person  or  other 
persons,  or  corporation,  by  the  like  means  as  he  might  assign 
the  same  to  another.  This  enactment  does  not  apply  to  choses 
in  action,  but  now  choses  in  action,  as  well  as  freeholds,  may  be 
conveyed  by  a  person  to  himself  jointly  with  another  person  by 
the  like  means  by  which  they  might  have  been  conveyed  by 
him  to  another  person  (r). 

A  transfer  of  a  security  by  a  deposit  of  deeds  may  be  effected 
by  a  simple  delivery  of  the  deeds  to  the  transferee  without 
any  memorandum.  Where  a  solicitor  paid  off  a  debt  of 
his  client  which  was  secured  by  deposit  of  deeds,  and  took  pos- 
session of  and  retained  the  deeds,  it  was  held  that  he  took 
them  as  transferee  of  the  security  so  as  to  exclude  his  lien  for 
costs  («). 

An  equitable  n^ortgagee  by  deposit  of  deeds  cannot  pass  his 
interest  in  the  mortgaged  property  by  a  parol  vohmtary  gift 
accompanied  by  a  delivery  of  the  deeds,  and  the  donee  has,  in 
such  case,  no  right  to  retain  the  deeds  {t). 

The  costs  of  a  transfer  of  mortgage  are  generally  payable 
by  the  mortgagee  (u),  unless  the  mortgage  is  called  in,  and 
transferred  to  a  third  person  for  the  convenience  of  the  mort- 
gagor (x).  The  scale  fee  does  not  apply  to  the  transfer  of  a 
mortgage  (y). 

A  mortgagee  was  not,  before  the  Conveyancing  Act,  1881, 
generally  compellable  to  transfer  his  security  (z).  The  question 
as  to  the  right  of  a  mortgagor,  who  is  called  on  to  pay  off  the 
mortgage,  to  require  a  transfer  to  a  third  person  advancing  the 
money,  instead  of  a  reconveyance,  will  be  considered  later  {a). 

ii. — Sub-Hortgage. — Debts  secured  by  mortgage  are  often  the 
subject  of  assignments  by  way  of  mortgage  which  are  termed 
sub-mortgages. 


(q)  22  &  23  Viot.  o.  35,  s.  21. 

(ri  44  &  46  Vict.  c.  41,  s.  60.  See 
further  as  to  transfers  of  mortgagee  on 
a  change  of  trustees,  antef  p.  567. 

U)  Vaughan  y.  Vanderategen^  Annet^ 
ley^s  CaWf  2  Drew.  409;  Sheffield  v. 
Eden,  10  Gh.  D.  291.  See  Matthews  v. 
Jf^allwyn,  4  Yes.  119. 

(0  Jie  Itichardson,  ShilUto  v.  ffobton, 
30  Gh.  D.  896,  0.  A.;  JR0  Haneock, 


Eaneock  r.  Berreg,  67  L.  J.  Oh.  793. 
(tf)  MejRadelife,  22  Beay.  201. 

(x)  See  SeweUT,  Bishop,  62  L.  J.  Gh. 
986,  G.  A. 

(sO  Be  Briscoe  and  Smith,  (1903)  1 
Xr.  R.  29. 

(«)  Oofyer  y.  Colger,  3  De  G.  J.  &  S. 
676. 

(«)  See/iM<,Ghap.LXI.,Seot.I.(iy). 
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A  legal  mortgagee  may  make  a  legal  or  an  equitable  sub-  Chap.XLII. 
mortgage,  and  an  equitable  mortgagee  by  deposit  of  deeds  may      §  4  (11). 
create  an  equitable  sub-mortgage,  by  depositing  the  deeds  with  Bight  of  legal 
a  third  person,  although  he  does  not  deliver  over  the  memoran-  ^  equitable 

-  ,  mortgagee  to 

dum  (4).  But  the  sub-mortgage  will  be  good  only  to  the  sub-mort- 
extent  of  the  amount  due  on  the  original  security,  and  on  pay-  ^^®®* 
ment  of  that  amount  the  sub-mortgagee  must  hand  over  the 
deeds  to  the  original  mortgagor  (c) .  An  intending  sub-mortgagee, 
therefore,  should  ascertain,  and,  if  possible,  obtain  a  written  ad- 
mission from  the  debtor,  that  the  sum  alleged  to  be  due  is 
owing. 

It  is  not  necessary  in  order  to  complete  his  title,  that  a  sub-  Notice. 
mortgagee  should  give  notice  to  the  original  mortgagor  (d) ; 
but  it  is  advisable  for  him  to  do  so  because  so  long  as  the 
original  mortgagor  has  no  notice  of  the  sub-mortgage,  his  pay- 
ments on  account  of  the  debt  to  the  original  mortgagee,  will 
discharge  him  (e). 

Where  there  is  a  sub-mortgage,  the  security  will  comprise :  Form  of  sub- 
first,  the  personal  covenant  of  the  sub-mortgagor ;  secondly,  the  mortgage. 
transfer  of  the  original  mortgage  debt  (/)  and  mortgaged  pro- 
perty, subject  to  redemption,  with  the  benefit  of  the  power  of 
sale,  and  other  powers  and  remedial  clauses  contained  in  the 
original  mortgage ;  thirdly,  a  power  of  sale  enabling  the  sub- 
mortgagee to  dispose  of  the  original  mortgage  debt  and  security. 
If  the  sub-mortgagee  as  assignee  of  the  original  mortgagee  sell 
under  an  express  power  of  sale  contained  in  the  mortgage,  he 
will  be  enabled  by  the  terms  of  the  power  to  give  receipts  to 
purchasers,  which  will  be  effectual  discharges  so  far  as  regards 
the  mortgagor  and  those  claiming  under  him ;  but  a  further  and 
special  receipt  clause  will  be  proper  in  order  to  exonerate  the 
purchaser  from  the  necessity  of  seeing  that  the  sub-mortgagee, 
after  satisfaction  of  the  debt  secured  by  the  sub-mortgage,  pays 
the  balance  to  the  original  mortgagee  (g).  The  clause  might 
perhaps  be  omitted  in  reliance  on  the  statute,  but  it  is  safer  to 
insert  it  {h). 

(b)  Exp.  8mUh,  2  H.  D.  &  De  G.  and  Seottith  Tnttt  y.  Brunton,  (1892)  2 

687.  Q.  B.  700. 

(e)  Mattheway,  Vallwyn,  4  Vee.  118 ;  (/)  As  to  assiguments  of  debts  by 

Exp.  TufheU,  4  D.  &  0.  29.  "^J  of  mortgage,  see  ante,  pp.  317  et 

aeq, 

(d)  Allen  V.  Lard  Southampton,   16  U)  Dav.  Oonv.  vol.  ii.  pt.  2,  p.  138. 

Ch.  D.  178.  (i)  Key  &  Elph.  (7th  ed.)  vol.  ii. 

{«)  Ant0,  p.  838.    And  see  EnglUh  p.  188. 
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Yioe-Chanoellor  Eindersley  suggested  in  a  judgment  what 
would  be  the  effect  on  the  power  of  sale  of  a  simple  transfer  by 
way  of  sub-mortgage — ^whether  it  would  have  the  effeot  of 
transferring  the  power  of  sale,  or  of  destroying  or  suspending 
it  (i).  When,  as  in  well-drawn  deeds,  the  power  of  sale  is 
expressly  made  exeroiseable  by  any  person  entitled  to  re<)eiye 
and  give  a  reoeipt  for  the  mortgage  money,  the  transfer  of  the 
mortgage,  though  by  way  of  sub-mortgage  only,  would  no 
doubt  generally  oarry  with  it  the  power  of  sale.  And  the 
statutory  power  of  sale  now  incident  to  the  interest  of  a  mort- 
gagee is  so  made  exeroiseable  (k). 

As  a  person  who  takes  a  sub-mortgage  thereby  permits  the 
mortgage  debt  to  be  appropriated  to  the  discharge  from  liability 
to  him  of  the  mortgagee  and  his  estate,  the  latter  is  in  a 
position  bearing  a  great  resemblance  to  that  of  a  surety,  and  the 
sub-mortgagee  cannot  prevent  the  original  mortgagee  from 
getting  in  the  debt  from  his  mortgagor,  who  is  in  the  position 
of  the  principal  debtor,  except  upon  the  terms  of  releasing  such 
mortgagee  from  his  personal  liability,  and  reconveying  to  him 
any  property  of  his  own  which  may  have  been  included  in  the 
sub-mortgage  by  way  of  collateral  security.  Of  course,  if  the 
debt  is  got  in  by  the  original  mortgagee,  he  is  bound  to  apply  it 
in  discharge  of  the  sub-mortgage  (/). 

A  mortgagee,  after  a  sub-mortgage  of  a  debt  and  notice  given 
to  the  debtor,  cannot  so  deal  with  the  debtor  as  to  prejudice  the 
sub-mortgagee  (m) ;  and  in  an  action  for  administration  of  the 
mortgagor's  estate,  the  sub-mortgagee  can  prove  for  the  whole 
original  debt,  although  he  cannot  receive  more  than  his  own 
principal,  interest,  and  costs  (n). 

In  the  case  of  a  sub-mortgage,  if  the  original  mortgage  debt 
is  secured  by  an  estate  in  land,  the  doctrine  of  reputed  owner- 
ship does  not  apply  (o),  and  on  this  ground  the  priority  of 
charge  of  the  sub-mortgagee  would  not  be  affected  by  want  of 
notice. 

The  validity  of  a  charge  on  property  by  way  of  sub-mortgage 
depends  on  that  of  the  original  mortgage.     So,  where  the 


(i)  CruM  T.  2fow0ll,  2  Jur.  N.  S. 
536. 

(k)  44  &  45  Yiot.  o.  41,  s.  21  (4). 

(/)  Gumm/  V.  Seppin^t,  2  Ph.  40. 


(w)  Hg  Burrell,  BwrreU  y.  SmUh^ 
L.  R.  7  Eq.  399. 

in)  Ibid,    8eepottf  p.  1131. 

[o)  Jones  V.  Gibbon,  9  Vee.  407 ;  Exp, 
Maekay,  1  M.  D.  &  De  G.  550. 
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original  mortgage  was  set  aside  for  fraud  and  oppression,  it  was  Chap.XLII. 
held  that  the  sub-mortgage  was  also  void  (p).  §  4  (11). 


Sbction  V. 

Of  Devolution  and  Devise  of  Legal  Estate  in  Mortgaged 

Property. 

i — ^Derolution,   &o.  of  Legal   Estate  prior   to  1874. — ^The  Ghangein 
important  changes  in  the  law  as  to  the  devolution  of  mortgage  ^[evolution  of 
estates  which  have  been  successively  introduced  by  the  Vendor  legal  estate. 
and  Purchaser  Act,  1874,  and  the  Conveyancing  Act,  1881,  in 
oases  of  deaths  of  testators  or  intestates  after  the  6th  August, 
1874,  and  the  31st  December,  1881,  respectively,  render  it 
convenient  to  consider  separately  different  classes  of  cases  which 
may  arise  according  to  the  date  of  death. 

First,  as  regards  cases  in  which  the  date  of  the  mortgagee's  Devolutioii 
death  was  prior  to  the  7th  August,  1874,  the  date  on  which  the  ^?^f^  *^® 
Vendor  and  Purchaser  Act,  1874  (^),  came  into  operation.     If  inteetaoy. 
the  mortgagee  died  intestate,  the  legal  estate  in  the  mortgaged 
property  devolved  in  manner  corresponding  to  that  in  which  the 
estate  would  have  devolved,  if  it  had  been  held  absolutely  and 
not  by  way  of  mortgage;  that  is  to  say,  if  the  mortgage  was  of 
freeholds  upon  the  heir-at-law,  or  if  it  was  of  copyholds  upon  the 
customary  heir;  and  if  of  land  for  a  term  of  years,  or  of  per- 
sonalty, upon  the  personal  representatives  of  the  mortgagee,  as 
part  of  his  personal  estate. 

As  will  be  seen  later,  the  mortgage  debt  became,  upon  the  Heir  a  trnateo 
death  of  the  mortgagee,  assets  in  the  hands  of  his  administra-  ^^^  ^^^  P^' 
tor  (r).     Where,  therefore,  the  mortgage  was  of  realty,  it  might  sentative'^of 
happen  that  the  legal  estate  therein,  and  the  right  to  the  mort-  "^oJ^firagee. 
gage  debt,  fell  into  different  hands;  and,  although  the  heir 
becoming  thus  possessed  of  the  legal  estate  held  it  merely  a^ 
trastee  for  the  administrator  («),  and  was  bound  to  convey  such 
estate  to  him  or  by  his  direction  upon  payment  off  or  transfer  of 
the  mortgage  debt,  it  is  obvious  that  an  intestacy  as  to  the  legal 

{p)  OoektU  y.  Tayhr^  16  Beay.  103.  (r)  ^^post^  p.  856. 

See  J'4ir#tf  y.  Wright,  64  L.  T.  85.  .  .  j,^  -,^^    ir«.^^„   in  \r^  mi 

(q)  87  k  88  Vict.  i.  78.  ^  8©e  Exp.  Morgan,  10  Vee.  101. 
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estate  in  the  mortgaged  lands  roust  sometimeB  have  been  pro- 
duotiye  of  delay,  expense,  and  inoonvenienoe. 

If,  instead  o{  dying  intestate  as  to  the  legal  estate,  the  mort- 
gagee had  made  a  will  in  terms,  the  effect  of  which  was  to  pass 
the  legal  estate  only,  then  the  devisee  became  a  trustee  for  the 
executor ;  or,  if  the  testator  liad  so  devised  the  mortgaged 
lands  as  to  pass  the  beneficial  interest  to  A.,  and  the  legal  estate 
to  B.,  then  B.  became  a  trustee  for  A.  (^),  or,  lastly,  the  testator 
might  have  given  both  the  beneficial  and  legal  interests  to  the 
same  person. 

In  modem  times,  the  principal  question  has  been  whether,  by 
the  terms  of  a  general  devise,  the  legal  interest  has  passed  so  as 
to  bring  the  devisee  as  a  trustee  within  the  meaning  of  the 
Trustee  Acts  {u) ;  the  question  being,  whether  a  general  devise, 
sufficient  in  terms  to  comprehend  all  the  testator's  real  estate, 
would  of  itself  pass  the  legal  fee  in  lands  of  which  the  testator 
was  seised  as  a  mortgagee  or  trustee. 

A  general  devise  of  lands,  unless  a  contrary  intention  can  be 
gathered  from  the  will,  passes  the  legal  estate  in  property  vested 
in  the  testator  as  trustee  or  mortgagee  (x) ;  and  the  circumstance 
of  there  being  other  property  to  which  the  devise  is  applicable, 
is  no  ground  for  excluding  trust  or  mortgage  estates. 

The  rule  is  not  that  iu  every  case  where  general  words  are 
used  the  property  shall  or  shall  not  pass,  but  that  in  each  case 
every  part  of  the  will  must  be  looked  at  for  the  intention  with 
regard  to  that  property  (y). 

A  distinction  may  be  taken  between  a  mere  trust  estate  and  a 
mortgage,  for  good  sense  requires  that  a  beneficial  gift  should 
carry  the  legal  estate  in  a  mortgage  as  an  incident,  and  a  useful 
and  necessary  incident,  to  the  beneficial  ownership.  There  may 
be*  cases  where  a  trust  estate  would  not  pass,  and  yet  there 
would  be  a  plain  intention  that  a  legal  estate  in  a  mortgage 
should  pass  (2). 

The  intention  is  to  be  gathered  from  the  whole  will,  looking 
at  the  nature  of  the  trusts,  and  of  the  powers  given  to  the 


(t)  See  note  to  Caabome  v,  Searfi,  1 
Atk. 605. 

(«)  8eej»M<,  Chap.  LXI.,  sect.  2. 

\x)  Lord  Braybroke  v.  Jtukipj  8  Yes. 
417.  See  also  Bainhridge  y.  LordAth' 
burton,  2  7.  &  C.  Ex.  347  ;  Linden  y. 
Thacker^  12  Sim.  182 ;  8h4trpe  y.  Sharpe, 


17  L.  J.  Ch.  384  ;  Longford  y.  Auger, 
4  Ha.  313. 

(y)  Lord  Braybi-oko  y.  Jnskip,  8  Ves. 
435. 

(»)  £0  Stevmt'  Will,  L.  R.  6  Eq. 
599.  See  Bg  FieWo  Mortgago,  9  Ha. 
414. 
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devisee  (a).    But  the  inientioii  that  trust  and  mortgage  estates  Chap.XLII. 
shall  not  pass  must  appear  by  expressions  inconsistent  with  an      §  5  (i). 
intention  that  they  should  pass  (A).     Even  a  devise  by  a  trustee  intention  not 
to  the  devisee  for  his  absolute  use  and  benefit,  and  to  be  disposed  ^  P»«s  ^^e^ 
of  by  deed  or  will  as  he  may  think  fit.  waa  held  to  pass  the  '^^ 
trust  estate  {c), 

A  general  devise  will  pass  the  legal  estate  though  the  devisee 
is  an  infant  (d). 

The  legal  estate  in  mortgaged  haids  will  not,  however,  pass  if  Charge  of 
the  property  comprised  in  the  general  devise  is  made  subject  to  excludes^ ' 
the  payment  of  debts,  legacies,  annuities,  or  any  other  species  mortgage 
of  charge  (^),  or  if  the  will  contains  any  limitations  or  provi- 
sions to  which  the  testator  cannot  have  intended  to  subject 
property  not  beneficially  his  own,  as  uses  in  strict  settlement  (/), 
or  executory  limitations  {g),  or  a  trust  for  sale  (A),  or  for  a 
charity  (t),  or  for  the  separate  use  of  a  married  woman  (Ar),  or 
for   an  unascertained   class  (/),  or  words  of  severance  either 
smph'ctter  (m),  or  with  a  clause  of  accruer  amongst  the  de- 
visees (»). 

But  to  this  rule  there  are  some  important  exceptions. 

If  not  only  the  legal  estate  in  mortgaged  lands,  but  also  the 

vi5*i*i.x»x'L  A.  •  Aj'A-L      Where  mort- 

Denencial  mterest  m  the  mortgage  moneys  is  vested  m  the  ffageehasboth 
testator,  a  charge  of  debts  and  legacies  will  not  prevent  the  legal  ^g  ^^ 
estate  in  the  lands  from  passing  to  the  devisee.     In  such  a  case  interest. 
good  sense  and  convenience  require  that  the  legal  estate  should 
pass  as  a  useful  and  necessary  incident  to  the  beneficial  owner- 
ship (o). 

Where,  however,  a  mortgagee  with  only  a  partial  beneficial 
interest  in  the  equity  of  redemption  devised  all  his  real  and 


Exceptions  to 
role. 


(a)  Ss  Titeknum  and  JTom,  1  Oh.  D. 
214,  217.  See  £e  SmUh's  Estate,  4  Oh. 
D.  70. 

(b)  Bainhridge  v.  Lord  Aahburton,  2 
Y.  A  0.  Ex  347. 

(«)  Exp.  Shaw,  8  Sim.  169.  See  also 
ZewU  v.  Matthew,  L.  R.  2  Eq.  177 ; 
Ee  StevefW  WiU,  L.  R.  6  Eq.  699. 

{d)  Exp,  SerffUon,  4  Ves.  147. 

(tf)  Duke  of  Leedt  t.  Mundy,  3  Ves. 
348 ;  Silvester  v.  Jarman,  10  Pri.  78 ; 
Ee  Monfall,  M*C1.  &  Y.  292 ;  Doe  d. 
Eoykmce  r.  Lightfoot,  8  H.  &  W.  553 ; 
Ee  Packman  and  Moss,  1  Gh.  D.  214. 

(/)  Thompson  y .  Grant,  4  Madd.  438 ; 
Att.'Oen,  ▼.  Vigor,  8  Ves.  276. 

(^)  Lord  Braybroke  y.  Inskip,  8  Yes. 


434.  See  Ee  Smith's  Estate,  3  Ch.  D. 
70. 

{h)  Exp.  Marshall,  9  Sim.  655 ;  Ee 
Cantley,  17  Jar.  N.  S.  124. 

(•)  Ait,-Gen,  y.  Vigor,  8  Ves.  276. 

{k)  Lindselly.  Thaeker,  12  Sim.  178. 
But  see  Lewis  v.  Matthews,  L.  R.  2  Eq. 
181. 

(/)  Ee  FinneyU  Estate,  3  Gif.  465. 

(m)  Martin  y.  Laverton,  K  R.  9  Eq. 
568. 

(«)  ThirtU  y.  Vaughan,  24  L.  T.  5  ; 
Martin  y.  Laverton,  sup, ;  Ee  Frankly*, 
W.  N.  (1888)217. 

(o)  Ee  Stevens'  mil,  L.  R.  6  Eq. 
697. 
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Chap.XLn. 
§  5  (i). 

Where  realty 
and  pereon- 
alty  are  giyen 
together  on 
trast  to  get  in 
securities. 


Similar  gift 
where  no 
reference  to 
securities. 


Devise  uf 
•*  mort- 
gages," 
"  securities 
for  money," 
&0m  pass  the 
legal  estate. 


personal  estate  on  trust  to  pay  liis  debts,  with  power  of  sale,  the 
legal  estate  was  held  not  to  pass  (/?). 

Again,  where  real  and  personal  estate  are  devised  and  be- 
queathed together  in  trust  to  sell  and  to  get  in  all  debts  owing 
on  any  security,  the  trustees  cannot  execute  these  trusts  as 
regards  the  personalty  without  having  the  mortgage  estate,  and 
it  is  apparently  to  be  presumed  that  in  such  a  case  the  legal 
estate  in  the  mortgaged  realty  is  also  intended  to  pass  by  the 
devise  (j'). 

But  a  general  gift  of  real  and  personal  estate  simpliciter, 
without  any  reference  to  securities,  if  charged  with  debts,  or 
with  debts  and  legacies,  will  not  include  mortgage  estates  (r). 

In  one  case  («),  Malins,  V.-C,  laid  down  the  broad  rule  that 
''  where  there  is  a  general  devise  of  real  estate  charged  with 
debts  and  legacies,  the  legal  estate  in  trust  property  will  pass 
imder  that  devise,  notwithstanding  the  charge,  which  attaches 
only  on  property  which  the  testator  is  competent  to  charge  with 
his  debts  and  legacies." 

This  decision  was  dissented  from  by  Jessel,  M.  B>.,  who  re- 
viewed the  authorities,  and  pointed  out  that  it  was  settled  law 
that  a  direction  to  pay  debts  followed  by  a  general  devise  creates 
a  charge  upon  the  real  estates,  and  that  the  decision  of  the  Yioe- 
Chancellor  was  contrary  to  the  long  current  of  authority  which 
decided  that  where  there  is  a  charge  of  debts,  or  of  debts  and 
legacies,  or  of  legacies  only,  a  trust  estate  will  not  pass  under  a 
general  devise  of  real  estate  {fj. 

It  is  now  settled,  after  some  conflict  of  opinion,  that  the 
words  "  mortgages,"  "  securities  for  money,"  and  other  similar 
expressions  would,  prior  to  1882,  pass  the  entire  benefit  of  the 
mortgage  security,  including  the  legal  estate  in  the  mortgaged 
landfi  {u)f  unless  a  contrary  intention  appears  from  the  context 
of  the  will,  and  that  the  fact  of  those  words  being  followed  by  a 
limitation  to  executors  and  administrators  only,  and  not  to 
heirs,  or  by  other  words  applicable  only  to  personal  estate  (^),  or 


{p)  Thompson  ▼.  Grant y  4  Madd.  438. 

Iq)  Me  Arfowtmith'i  Tnatt,  27  L.  J. 
Oh.  704. 

(r)  Doe  d.  Roylance  v.  Lightfoot,  8 
M.  &  W.  653. 

(«)  Be  Brown  and  8ihley*$  Contraet,  3 
Ch.  D.  166,  163. 

{t)  Re  BelHt*»  TVuete,  6  Ch.  D.  604. 

(m)  Bmvoize  t.  Cooper ,  6  Mad.  371 ; 


Silbertehildt  y.  Schioit,  3  Yes.  &  B.  49 
Be  JFalker'e  Estate,  21  L.  J.  Ch.  674 
Kniffht  y.  Bobineon,  2  K.  &  J.  603 
Bippen  y.  Friett,  13  C.  B.  N.  8.  308 
Gamham  y.  Skipper^  66  L.  J.  Ch.  263 
See  Be  Stevens'  WxU,  L.  R.  6  £q.  698 
Ogle  y.  Knipe,  L.  R.  8  £q.  434. 

(x)  Benvoite    y.     Cooper,    sup.;    Be 
King's  Mortgage^  6  De  G.  &  S.  644. 
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by  a  charge  of  debts  and  legacies  (y),  or  by  a  trust  for  sale  (2),  Chap.XLII. 
or  for  several  as  tenants  in  common  (a),  will  not  prevent  the      §  6  (i). 
legal  estate  from  passing,  it  being  presumed  to  be  the  testator's 
intention  that  such  estate  should  pass,  so  as  to  enable  the  donee 
to  enforce  payment  of  the  mortgage  money  (b). 

A  direction  that  the  testator's  wife  should  "  receive  all  moneys 
upon  mortgage  "  was  held  to  pass  the  whole  benefit  of  the 
securities,  including  the  legal  estate  on  which  the  moneys  were 
secured  (c). 

Before  the  65  Geo.  III.  c.  192,  surrenders  of  copyholds  to  the  As  to  oopy- 
use  of  the  will  were  rendered  unnecessary.  ^*^^^* 

A  general  devise  of  real  estate  will,  since  that  statute,  pass  GeDoralderise 
copyholds,  although  there  are  freeholds  to  satisfy  the  words  of  E^dT^Sout 
the  will,  and  though  parts  of  the  will  are  inapplicable  to  copy-  8»i"eiider. 
hold  ((/),  if  the  will  was  made  subsequent  to  the  statute,  but  not 
if  the  will  was  made  prior  to  the  statute,  although  the  death  of 
the  testator  was  subsequent  to  it  {e).     And  an  enactment  to  the 
like  effect  is  contained  in  the  Wills  Act  (/). 

With  respect  to  mortgages  for  terms  of  years,  it  is  conceived  As  to  mort- 
that  they  fall  within  the  general  rule  that  leaseholds  for  years  ^^  ^^ 
did  not  under  the  old  law  prior  to  the  Wills  Act  pass  by  a 
general  devise  of  lands,  unless  the  testator  had  at  the  date  of 
his  will  no  freeholds  on  which  the  devise  was  capable  of  ope- 
rating {g).  Under  the  present  law,  it  is  clear  that  such  interest 
will  pass  under  a  general  devise,  in  the  absence  of  any  indica- 
tion of  contrary  intention  in  the  context  of  the  will  {h). 

In  order  to  obviate  the  inconvenience  which  might  arise  if,  Express 
upon  the  construction  of  a  will,  its  effect  should  be  to  vest  the  mortgage 
legal  estate  and  the  beneficial  interest  in  the  testator's  mort-  estates- 
gages  in  different  persons,  it  became  a  general  practice  to  except 
the  testator's  mortgaged  and  trust  estates  out  of  a  general  devise 
in  his  will,  and  to  insert  an  express  devise  of  these  estates  to 
trustees,  with  a  declaration  as  to  mortgages  that  the  money 

(y)  Ss  Held,  9  Ha.  414 ;  JRe  King^a  (e)  Doe  d.  Queat  y.  Bemstt,  6  Exoh. 

Mortgage,  tup. ;  Mippen  y.  li'ieaty  tup. ;  892. 

Kmigkt  y.  IMituon,  tup.  (d)  Doe  v.   Ludlam,   7   Bing.  276  ; 

iz)  Exp.  Barber,  6  Sim.  461.  Weigall  v.  Brome,  6  Sim.  99. 

(«)   Exp.  JFhiteaere,  KoUs,  22  July,  (^)  Doe  y.  Bird,  6  B.  &  Ad.  695. 

1807^  1   Sandens  Uses  and  Truste,  ^^j  ^  yj^  ^  26,  s.  3. 

dykee  Jarman  on  Wills  (6th  ed.),  W  ^ote  v.  Bartlett,  Oro.  Oar.  273. 

Vok.  I.  p.  661.  (A)  1  Vict.  c.  26,  s.  26. 
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Chap.XLII.  seoiired  thereon  shall  be  considered  as  part  of  his  personal 

§  5  (i).      estate,  and  as  to  trust  estates  subject  to  the  trusts. 
Afltoderiae         ^^  ^  mortgagee  has  contracted  to  sell  the  mortgaged  lands, 
hj  mortgagee  he  is  a  constructive  trustee  of  the  legal  estate  for  the  purchaser 
oontraoted  to    but  still  retaining  a  beneficial  interest  in  the  property  by  way 
^J^  ^^       of  lien  or  charge  to  secure  his  purchase  money ;  if,  theief ore, 

the  mortgagee  die  before  conveyance,  having  by  his  will  devised 

his  real  estate  generally  to  A.  and  B.,  and  his  trust  estates  to  A. 

only,  the  legal  estate  in  the  land  contracted  to  be  sold  will  pass 

to  the  devisee  of  the  trust  estates  (i). 
Where  there        If  in  g^ch  a  case  the  will  contain  no  devise  of  trust  estates, 
devise  on  trust  the  legal  estate  in  the  lands  contracted  to  be  sold  will  pass  by  a 
for  sale.  general  gift  of  real  and  personal  estate  on  trust  for  sale  and 

conversion  for  the  purpose  of  enabling  the  trusts  of  the  will  to 

bo  carried  out  (k). 
Where  the  jf  the  purchase  has  been   completed  by  payment   of   the 

mortffftff  ee  IS  a  ,  ,  »/».»/  ^ 

bare  trustee  money  and  delivery  of  possession,  but  the  mortgagee  dies  before 
^rthepur-  ^y^^  execution  of  the  conveyance,  he  was  a  bare  trustee  for 
the  purchaser,  and,  accordingly,  it  seems  clear  that  a  general 
devise,  coupled  with  a  charge  of  debts  or  other  disposition 
applicable  only  to  a  beneficial  interest,  will  not  pass  the  legal 
estate  to  the  devisee  (/). 

Effeotof  ii, — ^Devolution,  &c.  of  Legal  Estate  under  the  Vendor  and 

ToTohBim       Purchaser  Act,  1874. — ^Secondly,  as  to  mortgage  estates  vested 
Act,  1874.       in  persons  who  died  between  the  7th  August,  1874,  and  the 

1st  January,  1882,  when  the  Conveyancing  Act,  1881,  came 

into  operation. 

By  the  Vendor  and  Purchaser  Act,  1874  (w),  it  is  enacted  as 

follows : — 

Legal  per-  Sect.  4.  "  The  legal  personal  representative  of  a  mortgagee  of  a 

sonalrepre-  freehold  estate,  or  of  a  copyhold  estate,  to  which  the  mortgagee 

seotatiTe  may  gj^aii  have  been  admitted,  may  on  payment  of  eJl  sums  secured  by 

esUiteof  *^®  mortgage,  convey  or  surrender  the  mortgaged  estate,  whether 

mortgaged  the  mortgage  be  in  form  an  assurance  subject  to  redemption  or  an 

property.  assurance  upon  trust." 

Effect  of  By  this  section,  the  statutory  power  to  convey  or  surrender  is 

this  section,     confined  to  the  case  of  payment  oflE  of  the  mortgage ;  it  does 

(i)  Lyaght  y.  Mtoards,  2  Gh.   D.  (/)  Ditnet  y.    Grand  Junetion   Canal 

499;     _  „       ^      ,         ,    .  „,  a».,  9  Q.  B.  490 ;  3  H.  L.  C.  794. 

(*)  Wall  V.  Bright,  1  J.  &  W.  494 ;  '  * 

Lysaght  v.  Edwards,  2  Ch.  D.  499.  (m)  37  &  38  Vict.  o.  78. 
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not  enable  the  legal  personal  representative  to  convey  or  snr-  Chap.XLII. 
render  upon  a  transfer  of  a  mortgage  (n) ;  nor  does  it  apply  to      §  5  (ii). 
the  exercise  of  a  power  of  sale  in  the  mortgage  deed  (o).      In 
such  cases,  therefore,  the  old  law  as  to  the  effect  of  the  mort- 
gagee's will  on  the  legal  estate  still  applies,  if  the  mortgagee 
died  before  the  1st  January,  1882. 

This  section  was  repealed  and  superseded,  as  to  deaths  after 
1881,  by  the  Conveyancing  Act,  1881,  s.  30,  which  in  turn  has 
been  superseded,  as  to  copyholds,  by  the  Copyhold  Act,  1894, 
s.  88  (p). 

The  Act  above  referred  to  further  enacted  that : — 

Sect.  5.  '*  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  Bare  legal 
incorporeal  hereditament  of  which  such  trustee  was  seised  in  fee  estate  in  fee 
simple,  such  hereditaments  shall  vest  like  a  chattel  real  in  the  legal  ji™pl®  to  ▼est 
persQnal  representative  from  time  to  time  of  such  trustee."  SminS^  " 

trator. 

By  the  Land  Transfer  Act,  1875  (g),  the  fifth  section  of  the 
former  statute  was  repealed,  and  re-enacted  as  follows : — 

Sect.  4  8.  *  *  Sect.  5  of  the  Vendor  and  Purchaser  Act,  1 874,  shall  be  ^^V^  and 

repealed  on  and  after  the  commencement  of  this  Act,  except  as  to  a^^^^^S* 

anything  duly  done  thereunder  before  the  commencement  of  this  ments)  of 

Act;  and  instead  thereof  be  it  enacted  that  upon  the  death  of  a  bare  37  &  38  Vict. 

trustee,  intestate,  as  to  any  corporeal  or  incorporeal  hereditament  of  o.  78,  s.  5,  not 

which  such  trustee  was  seised  in  fee  simple,  such  hereditament  shall  ^  ^^&Jf^ 

vest  like  a  chattel  real  in  the  legal  personal  representative  from  i]^^, 
time  to  time  of  such  trustee;    but  the  enactment  by  this  section 
substituted  for  the  aforesaid  section  of  the  Yendor  and  Purchaser 
Act,  1874,  shall  not  apply  to  lands  registered  under  this  Act." 

Where  a  bare  trustee  died  after  the  passing  of  the  former 
Act,  but  before  the  1st  January,  1876,  the  commencement  of 
the  latter  Act,  neither  Act  applied  (r). 

The  effect  of  this  enactment  (which  is  restricted  in  its  appli- 
cation to  the  death  of  a  bare  trustee  intestate)  is  that  the 
personal  representative  of  a  mortgagee  who  is  a  bare  trustee, 
such  as  a  mortgagee  who  has  died  after  selling  and  receiving 
the  purchase-money,  but  before  conveyance  («),  takes  the  estate, 

{h)  £eBrooJii'sIfortffaff0,i6lj,J.Ch.  (r)  ChristU  y,  OvingUm,   1   Ch.  D. 

S65.    See  aloo  Be  8prtMery*9  MortgagB^  279. 

14  Ch.  D.  514.  («)  A  trustee  who  has  a  benefioial 

(o)  Be  JFhU^t  Moriffoffef  29  W.  B.  interest  in  the    estate,  as  a  vendor 

820.  mortgagfee  having  a  lien  for  unpaid 

{p)  iW,  p.  859.  puroba8e-mone7,    is    not    a    **  oaxe 

{q)  38  &  39  Vict.  o.  87.  tmstee.*'      See    Morgan  r.    Swanua 

VOL.  II.— C.  B 
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Chap.Xin.  and  not  merely,  as  in  the  ordinary  case  of  a  mortgage  estate, 
§  5  (ii).     power  to  convey  it. 

If  there  is  no  personal  representative,  the  estate  devolves  on 
the  heir,  until  administration  is  taken  out  (t). 

It  will  he  observed  that  both  sect.  5  of  the  Vendor  and  Pur- 
chaser Act,  1874,  and  Bed.  48  of  the  Land  Transfer  Act,  1875, 
apply  only  to  hereditaments  of  which  the  hare  trustee  was 
seised  in  fee  simple,  so  as  to  exclude  from  their  operation  lands 
of  copyhold  or  customary  tenure,  or  held  on  leases  for  lives. 

The  latter  enactment  was  repealed  by  the  Conveyancing  Act, 
1881,  s.  30  (u). 


Effect  of  iii, — Devolution  of  Legal  Estate  under  Conyeyancing  Act, 

Act^issi!^^  1881. — Thirdly,  as  regards  persons  who  have  died  since  the 
31st  December,  1881,  the  law  with  regard  to  the  devolution  of 
mortgage  estates  is  altogether  changed  by  sect.  30  of  the  Con- 
veyancing Act,  1881  {x)y  which  enacts  as  follows : — 


DeTolnidon  of 
trust  and 
mortgage 
OBtates  on 
death. 


**(1.)  Where  an  estate  or  interest  of  inheritance,  or  limited  to 
the  heir  as  special  occupant,  in  any  tenements  or  hereditaments, 
corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of  mort- 
gage, in  any  person  solely,  the  same  shall,  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolve  to  and  become  vested 
in  his  personal  representatives  or  representative  from  time  to  time, 
in  like  manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and  accordingly  all  the  like  powers,  for  one  only  of  several 
joint  personal  representatives,  as  well  as  for  a  single  personal 
representative,  and  for  aU  the  personal  representatives  together,  to 
dispose  of  and  otherwise  deal  with  the  same,  shall  belong  to  the 
deceased's  personal  representatives  or  representative  from  time  to 
time,  with  all  the  like  incidents,  but  subject  to  all  the  like  rights, 
equities  and  obligations,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him ;  and,  for  the  purposes  of  this  section,  the  personEil 
representatives  for  the  time  being  of  the  deceased  shall  be  deemed 
in  law  his  heirs  and  assigns,  within  the  meaning  of  all  trusts  and 
powers. 

**  (2.)  Sect.  4  of  the  Vendor  and  Purchaser  Act,  1874,  and  sect.  48 
of  the  Land  Transfer  Act,  1875,  are  hereby  repealed. 

''  (3.)  This  section,  including  the  repeals  therein,  applies  only  in 
cases  of  death  after  ike  conmiencement  of  this  Act." 


Urban  Sanitary  Authority,  9  Ch.  D. 
582.  See  as  to  meaning  of  '*bare 
trustee, *'  Christie  v.  Ovinyton,  1  Oh.  D. 
at  p.  281 ;  jS0  Cunninyham  and  Fray' 
Uny,  (1891)  2  Ch.  667. 


(0  Christie  v.  Ovinyton,  1  Ch.  D. 
279. 

(«)  44  &  45  Vict.  c.  41.  As  to  re- 
peals in  Ireland,  see  sect.  73. 

{x)  44  &  46  Viot.  0.  41. 
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The  effect  of  this  enactment  as  regards  a  mortgagee  dying  Chap.XLII. 
since  the  31st  December,  1881,  whether  testate  or  intestate,  is     §  6  (ill). 
to  vest  the  legal  estate  in  mortgaged  realty  in  his  personal  Deyise  of 
representative,  and  so  to  render  unnecessary  and  inoperative  ^o^jrage 

*  .  '  ,  .        .  eetates,  now 

any  devise  of  mortgage  estates ;  any  such  devise,  if  made,  will  mmeceaaary. 
be  inoperative,  inasmuch  as,  by  virtue  of  the  enactment,  "  not^ 
withstanding  any  testamentary  disposition  to  the  contrary,'^  the 
legal  estate  will  devolve  on  the  personal  representatives  of 
the  mortgagee  as  '^  his  heirs  and  assigns ''  for  the  purposes  of 
the  enactment. 

Similarly,  if  the  will  of  a  mortgagee  contains  a  specific  devise  SpeoificdeTiflo 
in  terms  which  would  formerly  have  passed  the  legal  estate  in  ^tatef^^**^ 
the  mortgaged  lands  to  the  devisee,  such  legal  estate  will 
nevertheless  by  virtue  of  the  statute  vest  in  the  personal 
representatives  of  the  mortgagee ;  and  the  only  question  which 
may  arise  upon  the  devise  is  whether  it  is  in  terms  sufficient 
to  pass  to  the  devisee  the  beneficial  interest  in  the  mortgage 
moneys. 

The  term  "hereditaments"  in  this  enactment  includes  not  Meaning  of 
only  fee  farm  rents,  chief  rents,  and  rentcharges  issuing  out  of  ments." 
land,  but  also  personal  estates  in  fee  simple  such  as  annuities 
granted  to  a  man  and  his  heirs  (y). 

The  term  "tenements  and  hereditaments"  was  held  to  in-  kSab  ^^^' 
elude  copyholds,  so  as  to  vest  them  in  the  executors  of  a  deceased 
sole  trustee  or  mortgagee  (z).  But  this  construction  was  nega- 
tived by  sect.  45  of  the  Copyhold  Act,  1887  (a),  so  far  as 
regards  land  of  copyhold  and  customary  tenure  to  which  the 
mortgagee  had  been  admitted.  This  enactment  was  in  its  turn 
repealed  by  the  Copyhold  Act,  1894  (J),  which  enacts  as 
follows : — 

Sect.  88.  "  Sect.  30  of  the  Conveyancing  and  Law  of  Property  Deeoent  of 
Act,  1881,  shall  not  apply  to  land  of  copyhold  or  customary  tenure  t"^  *?d 
vested  in  the  tenant  on  the  court  rolls  on  trust  or  by  way  of  mort-  ^^J^J^^ 
g*g®-"  copyholds. 

This  section  re-enacts  the  repealed  sect.  45  of  the  Copyhold 
Act,  1887  (a),  which  Act  received  the  Boyal  Assent  on  the 

(y)  As  to  such  anntiities,  see  Go.  Lit.  {z)  Hallr.  Bromley ,  35  Ch.  D.  642, 

2  a,  20  a;  £arl  of  Stafford  y.  Buckley ,  2  661,  C.  A. 
Yes.  Sen.  170 :  Counter  of  Holdemesse  ,.  i;a  jiu  ri  xn^i.  »  to 

T.  Mi^rquiB  of  bamu,rthen;i  Bro.  0.  0.  W  ^^  *  ^^  ^"^*-  *^'  ^^• 

377.  (h)  67  &  68  Vict.  o.  46. 
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Chflp.XLn.  16ih  September,  1887,  but  does  not  speoify  any  date  on  wldch 

§  5  (iii).     the  Act  was  to  oommenoe.     The  result  is  that  sect.  30  of  the 

Act  of  1881  must  be  read  8U3  if  it  had  originally  never  applied 

to  lands  of  copyhold  or  customary  tenure  to  which  the  mortgagee 

had  been  admitted  (c). 

ri^t^of^**^'  It  seems  dear  that  where  (as  is  usually  the  case)  the  mort- 
admittanoe.  gagee  has  not  been  admitted,  and  consequently  the  land  is  not 
at  his  death  vested  in  him  as  tenant  on  the  court  rolls,  the  right 
to  admittance  is  an  '* interest  of  inheritance"  {d)y  and  accord- 
ingly now  vested  in  his  personal  representatives  under  sect.  30 
of  the  Act  of  1881,  notwithstanding  the  Copyhold  Acts,  1887 
and  1894. 

Yestiiig  order.  Where  the  mortgagee  had  been  admitted  and  the  legal  estate 
in  copyholds  was  outstanding  in  the  infant  heir,  Stirling,  J., 
made  an  order  vesting  the  legal  estate  in  the  executors  of  the 
deceased  mortgagee  {e). 

Power  of  Where  a  sole  mortgagee  has  by  his  will  appointed  executors, 

^nrar^b^ore  ^^^^  ^^^^  ^^^'  before  probate,  convey  the  legal  estate  in  the 
probate.  mortgaged  hereditaments,  except  copyhold  or  customary  here- 

ditaments to  which  their  testator  had  been  admitted,  and  if  all 
the  executors  should  die  after  such  conveyance,  but  before  pro- 
bate, the  conveyance  will  stand  good  (/). 

No  personal         If  a  sole  mortgagee  has  died  intestate  or  without  having 

tiyes.  appointed  executors  of  his  will,  and  administration  has  not  been 

taken  out,  a  vesting  order  will  be  necessary  (g).    It  would  seem 

that  the  effect  of  the  statute  is  altogether  to  exclude  the  heir 

from  trust  and  mortgage  estates  (A). 

No  devolution      It  may  be  observed  that,  in  order  that  a  mortgage  estate  in 

exoept  where  freeholds  may  devolve  upon  the  personal  representatives  of  a 

^^^^        deceased  mortgagee,  it  is  stiU  necessary  that  the  fee  should  have 

in  fee.  been  originally  vested  in  him,  either  alone  or  jointly  with  others, 

by  appropriate  words  of  conveyance  to  him  "  and  his  heirs,"  or 

"  in  fee  simple,"  by  the  mortgage  deed.     Otherwise,  the  heir 

of  a  deceased  mortgagee  could  not  have  conveyed  the  legal 


{e)  Bg  MiW*  Trusts,  87  Oh.  D.  312 ;  (/)  Wms.    Exora.   (9th   ed.)    260 ; 

40  Oh.  D.  14.  Bragier  y.  Hudtm,  8  Sim.  67. 

(d)  Tin.    Abr.    tit.    "  Copyholds,"  {g)  Re  Rack$trawU  Trtut$,  33  W.  R. 

Q.  b. ;  Kite  and  Queinton't  Case,  4  Rep.  559  ;  Re  Willianu*   Trusts,  36  Gh.  D. 

2ua.  231. 

{e)  Re  FranhlyfCs  Mortgage^  W.  N.  (A)  See  per  Pearson,  Z,,  \jl  R$  FU- 

(1888)  217.  Hrtg's  Trusts,  26  Ch.  D.  432. 
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estate  before  1882 ;  nor  can  his  personal  representatives  do  so  Chap.XLH. 
now  (•).  §  5  (iii). 

The  repeals  eflfected  by  sect.  30  of  the  Conveyancing  Act,  Extent  of 
1881,  apply  only  in  cases  of  death  after  the  commencement  of  '^P®*^  ^^ 
that  Act,  and  consequently  sect.  4  of  the  Vendor  and  Purchaser  Purchaser 
Act,  1874,  still  remains  in  force  as  regards  deaths  before  the  '^^^^  *•  *• 
1st  January,  1882.     Thus,  in  the  case  of  a  sole  mortgagee  who 
died  between  the  7th  August,  1874,  and  the  SIst  December, 
1881,  both  dates  inclusive,  the  personal  representatives  have 
still  power,  on  payment  off  of  the  mortgage  moneys,  to  convey 
the  legal  estate  in  the  mortgaged  lands ;  but  imtil  they  exercise 
the  power,  and  unless  the  mortgage  is  paid  off,  the  legal  estate 
remains  vested  in  the  heir  or  devisee  (k). 

With  regard  to  the  devolution  of  real  estate  contracted  to  be  ConTeyanomg 
sold,  where  a  mortgagee  or  other  vendor  dies  before  completion,  f^^*  ^^^^' 
the  Convey andng  Act,  1881,  s.  4,  enacts  as  follows : — 

"(1.)  Where  at  the  death  of  any  person  there  is  subsisting  a  Completion 
contract  enforceable  against  his  heir  or  devisee  for  the  sale  of  the  of  oontraot 
fee  simple  or  other  freehold  interest,    descendible    to   his  heirs  ^'^i^  death, 
general,  in  any  land,  his  personal  representatives  shall,  by  virtue 
of  this  Act,  have  power  to  convey  the  land  for  all  the  estate  and 
interest  vested  in  him  at  his  death,  in   any  manner  proper  for 
giving  effect  to  the  contract. 

'*  (2.)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  under  any  testamentary 
disposition,  or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

''  (3.)  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act. 

See  now  the  wider  provisions  of  the  Land  Transfer  Act,  1897, 
88.  1,  2. 

This  section  should  be  read  in  connection  with  sect.  30,  and  is 
not  rendered  unnecessary  by  that  section. 

Where  the  legal  estate  is  outstanding  the  aid  of  this  section 
is  not  required,  since  the  person  in  whom  it  is  outstanding  can 
convey,  and  the  personal  representative  can  give  a  receipt  for 
the  purchase-money. 

(f)  See  Se  Itujilebyand  Norwich  Umon         {k)  See  emU,  p.  856. 
Cb.,  13  L.  B.  Ir.  326. 
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Cliap.XIiII. 
§  6  (i)- 


Benefioial 
interest  in 
mortgage  is 
perHOoal 
estate  of 
mortgagee. 


Conversion. 


Transfer  of 
mortgage  does 
not  alter 
character  of 
beneficial 
interest. 


Security 
taken  in  name 
of  trustee. 


Adyanoe  by 

several 

persons. 


Section  YI. 
Op  the  Beneficial  Interest  of  a  Mortgagee. 

i. — ^Devolution  of  Beneficial   Interest  under  Mortgage. — So 

long  as  the  money  and  lands  in  mortgage  retain  their  respective 
oharaoters  impressed  upon  them  in  equity,  that  is,  so  long  as  the 
debt  remains  the  principal,  and  the  land  the  security,  so  long 
the  beneficial  interest  in  the  mortgage  will  be  regarded  as 
personal  estate.  And  the  entry  by  the  mortgagee  does  not 
make  the  mortgage  part  of  his  real  estate  (/). 

It  is,  indeed,  open  to  the  mortgagee,  in  the  case  of  a  mortgage 
as  well  as  of  any  other  part  of  his  personal  estate,  as  between 
hifl  real  and  personal  representatives,  to  convert  his  beneficial 
interest  into  realty,  and  make  it  pass  as  such  accordingly  (m). 
So,  if  mortgage  money  be  agreed  to  be  laid  out  in  land  and 
settled  as  such,  the  money  will  become  real  estate  {n).  But 
this  depends  on  other  principles  of  equity,  and  on  the  manifest 
declared  intent  of  the  testator  (o). 

The  mortgage  moneys  are  equally  personal  estate  in  the  hands 
of  a  transferee  of  the  mortgage  as  in  the  hands  of  the  original 
mortgagees ;  but  where  an  estate  had  been  purchased  on  which 
an  equity  of  redemption  turned  out  to  be  subsisting,  the  heir 
of  the  purchaser,  and  not  the  executor,  was  held  to  be  entitled 
to  the  mortgage  debt  (p). 

If  a  mortgage  security  is  taken  in  the  name  of  a  third  person, 
the  trust  thereby  created,  being  a  trust  of  personalty,  is  not 
within  the  Statute  of  Frauds,  or  the  doctrine  of  resulting  trusts 
under  that  statute ;  and  parol  declaration  is  admissible  as  evi- 
dence of  the  intention  of  the  party  advancing  the  money  as  to 
the  parties  he  intended  to  benefit  by  the  trust,  so  as  to  exclude 
the  claim  of  his  personal  representatives  (q). 

If  two  or  more  persons  advance  money  jointly  on  mortgage, 
and  one  of  them  die,  the  mortgage  debt  will  at  law  belong  to 


(0  Nby  T.  FUU,  2  Oh.  Oa.  220 ;  S^ 
Loveridge,  (1902)  2  Ch.  859  ;  pott^ 
p.  870. 

(m)  Noy»  y.  Mordttunt,  2  Vem.  681. 

(n)  Lawrence  y,  Beverley,  dted  3  P. 
Wme.  217. 


(o)  See  as  to  oonvernon  of  monej 
into  realty,  Jarman  on  "Wills,  vol.  i., 
Chap.  XIX.  ;  Theobald  on  Wills, 
Chap.  XXI. 

(p)  Cotton  V.  Hesy  I  Vem.  271. 

(q)  Benbouf  v.  Teumsend,  1  My.  &  K. 
506. 
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the  Baryiyor,  but  in  equity  there  will  be  a  tenancy  in  common,  Chap.ZLII. 
the  rights  of  several  mortgagees  who  have  contributed  to  the  §  6  (i). 
advance  of  a  sum  of  money  being  deemed  to  be  severally  pro- 
portional to  the  respective  amounts  advanced  by  each  (r),  and 
consequently,  upon  a  transfer  or  reconveyance  of  such  a  mort- 
gage, the  concurrence  of  the  personal  representatives  of  a 
deceased  mortgagee  is  necessary  to  give  a  valid  discharge  for 
the  mortgage  moneys  («). 

Payment  to  one  of  two  mortgagees,  though  a  good  discharge 
of  the  debt  at  law  (^),  only  discharges  the  security  to  the  extent 
of  the  payee's  beneficial  interest,  even  though  the  payee  ulti- 
mately becomes  the  survivor  of  the  joint  account  (u). 

So  the  payment  to  a  firm  of  a  separate  debt  due  to  a  partner 
will  not  support  a  plea  of  payment  to  that  partner,  imless  he  has 
authorized  the  firm  to  receive  it  {x). 

Similarly,  a  foreclosure  or  release  of  the  equity  of  redemp- 
tion will  enure  in  equity  for  the  benefit  of  several  joint  mort- 
gagees, and  the  personal  representatives  of  such  of  them  as  may 
be  deceased,  as  tenants  in  common  {y). 

Where,  therefore,  money  is  lent  upon  mortgage  by  trustees,  joint  aooount 
and  it  is  not  desirable  to  put  notice  of  the  trust  on  the  mortgage  <5l»^»®- 
deed,  it  is  the  practice  to  insert  a  declaration  that  if  one  of  the 
mortgagees  shall  die  before  the  money  is  paid  off,  the  receipt 
of  the  survivor  shall  be  a  sufficient  discharge,  and  that  the 
concurrence  of  the  personal  representative  of  the  deceased  mort- 
gagee shall  not  be  requisite.  By  sect.  61  of  the  Conveyancing 
Act  (s),  a  similar  effect  is  given  to  an  expression  that  the 
advance  is  made  on  a  joint  account  (a).  The  joint  account,  how- 
ever, may,  as  between  the  mortgagees,  be  rebutted  by  evidence  (4). 

Moneys  belonging  to  a  married  woman  and  invested  on  HaBbandand 
mortgage  security,  like  any  other  property  belonging  to  her, 
if  she  was  married  or  if  her  title  to  the  moneys  accrued  after 
the  oommencement  of  the  Married  Women's  Property  Act, 
1882  (c),  ue.f  the  1st  of  January,  1883,  are  not  subject  to  her 

(r)  iMty  T.  Styward,  1  Bep.  in  Ch.  (1901)  2  Gh.  160. 

81 ;   V%ek«n  ▼.  Cowelly  1  Bear.  629 ;  ix)  Powell  y.  Brodhurst,  sup, 

Stetdi  ▼.  Steedsy  22  Q.  B.  D.  5^7,  641 ;  (y)  Xiffdm  y.    Vallier,  2  Yes.  Sen, 

FfweU  y.  Brodhurat,  (1901)  2  Gb.  160.  268  ;  Morley  y.  Bird,  3  Yes.  631. 

Is)  Hind  y.  PooU,  1  E.  &  J.  383.  U)  44  &  46  Yiot.  o.  41. 

/)  Hwfband  y.  Davis,  10  G.  B.  646.  (a)  See  further  as  to  this  Btatotoiy 

«)   Wtgtnworth  y.   Wiglesworth,  16  enactment,  ante,  p.  666. 

Beay.  269,  272  ;  Matson  y.  Dennis,  4  ib)  Re  Jackson,  34  Gh.  D.  732. 

De  O.  J.  4S.  346 ;  Powell  y.  Brodhurst,  [e)  46  &  46  Yiot.  c.  76,  as.  2,  6. 
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Chap.XLn.  husband's  control  or  interferenoe,  and  she  can  accordingly  exer- 
§  6  (i)«  cise  all  the  rights  and  remedies  of  a  mortgagee  under  her 
security,  and  give  an  effectual  receipt  for  the  mortgage  moneys 
as  if  she  were  a  feme  sole  (d). 

But  as  regards  cases  of  mortgages  to  married  women  not 
falling  within  this  Act  different  rules  prevail. 

If  a  mortgage,  whether  for  a  term  of  years  or  in  fee,  belong 
to  a  married  woman,  the  husband  may  reduce  the  beneficial 
interest  in  it  into  possession  during  their  joint  lives ;  and  if  it  be 
for  a  term  of  years,  he  may  alone  surrender  the  term ;  but  if  it 
be  in  fee,  a  conveyance  from  him  and  his  wife  will  be  necessary ; 
and  after  payment  of  the  mortgage  debt  to  the  husband  the  wife 
would  seem  to  become  a  trustee  within  1  Will.  IV.  c.  60  (e). 
A  payment  of  a  mortgage  debt  by  a  third  person  to  the  husband 
was  held  to  be  a  reduction  into  possession,  on  the  ground  that 
payment  was  made  on  behalf  of  the  mortgagors  (/).  If  the 
mortgage  be  for  a  term  of  years,  he  may  alone  assign  the  term, 
which  will  carry  with  it  the  debt,  either  for  or  without  a  valuable 
consideration  ;  and  it  will  be  binding  on  the  wife  surviving  (jf). 
If  the  mortgage  be  in  fee,  then  it  seems  clear  that  the  wife's 
right  to  the  debt  by  survivorship  is  not  affected  by  any 
assignment  made  by  the  husband  or  by  his  bankruptcy,  unless 
the  debt  is  reduced  into  possession  in  the  husband's  lifetime  (A), 
and  then  she,  of  course,  becomes  a  trustee  of  the  legal  estate. 

As  well  since  (i)  as  before  the  commencement  of  the  Act,  if 
the  husband  survive  he  will,  by  taking  out  administration  to  his 
wife's  effects,  become  absolutely  entitled  to  the  money,  and 
the  heir-at-law  of  the  wife  (if  the  mortgage  be  in  fee)  will 
be  a  trustee  for  him ;  but  if  the  wife  survive,  and  the  debt  has 
not  been  reduced  into  possession,  it  will  survive  to  her. 

The  mortgage  by  a  husband  and  wife  of  a  fund  belonging 
to  the  latter  is  binding  to  the  extent  of  the  security,  but  is  no 
.  reduction  into  possession  so  as  to  affect  her  interest  as  survivor, 
beyond  the  amount  of  the  mortgage  debt  {k). 


I 


d)  46  &  46  Viot.  o.  75,  s.  1  (2).  y.  TFUlianu,  13  Sim.  809 ;  Morrison  t. 

0)  See  Mees  v.  Keithy  11  Sim.  38S.  ^nirewit,  13  Sim.  595  ;  Athby  t.  Mhby, 

(/)  And  see  Jordan  v.  Joneiy  2  Ph.  1  Co.l.  563  ;  Stife  v.  Everett,  1  My.  & 

170.  Cr.  39. 

iff)  Packer Y.lFyndham,TTe.Ch.il2;  ...    ^     r^^j^t*.   v,tnU    ,<?/i.«/««  ir 

Tr^^T  V^kum,  1  E»»..  68  ;  ^'^''^'  (1891)  1  Q.  B.  491. 

ffonnor  y,  Morton,  8  Ron.  66  ;  Slwin  {k)  Prole  y.  Soady,  L.  R.  .8  Gh.  220. 
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The  power  of  a  husband  over  his  wife's  personalty,  and  the  Chap.XLII. 
question  how  far  that  power  is  subject  to  the  wife's  equity  to  a      §  6  (i). 
settlement,  is  discussed  in  an  earlier  chapter  (/). 

il — ^Bequests  of  Beneficial  Interest  in  Mortgage. — ^The  bene- 
ficial interest  in  a  mortgage  may,  of  course,  like  any  other  per- 
sonal property,  be  made,  by  apt  words,  to  pass  by  testamentary 
disposition  of  the  mortgagee  (m). 

A  general  or  residuary  bequest  of  all  the  testator's  personal  General  or 
property  will  pass  moneys  due  to  him  on  mortgage  security  («).    beque^i?^ 

A  gift  of  "  mortgages,"  "  securities  for  money,"  and  other  Gift  of 
similar  expressions,  will  comprise  the  entire  beneficial  interest  in  J^^!^>  &e 
the  mortgage  security  (o). 

A  bequest  of  "  money  "  was  held  to  pass  money  due  to  the  Gift  of 

.  ....  **  money" 

testator  on  mortgage  security  (p) ;  but  this  decision  might  not 
perhaps  be  followed  at  the  present  time  (q). 

A  general  devise  of  lands  wiU  not  pass  the  beneficial  interest  General 
in  a  mortgage  unless  a  contrary  intention  appear  by  the  context  ^®^"®- 
of  the  will  or  by  the  circumstances  of  the  case  (r).  Nor  will 
money  charged  on  land  pass  under  a  specific  devise  of  the  land  («). 
In  a  case  in  which  a  testator  gave  aU  his  freehold,  copyhold, 
and  leasehold  estates  by  a  general  description  to  trustees  to  found 
a  college,  it  was  held  that  some  old  mortgages,  one  of  which 
was  in  fee,  passed  under  the  will  to  the  trustees  {t) ;  but  in 
order  to  support  this  decision,  Lord  Eldon  ultimately  presumed 
a  release  of  the  equity  of  redemption  of  the  mortgage  in  fee, 
prior  to  the  date  of  the  will  (m). 

If  the  devise  be  of  lands  by  a  particular  description,  or  by  Gift  of  lands 
reference  to  a  particular  locality,  and  the  testator  has  no  lands  ^e^tion*' 
answering  the  description  other  than  mortgage  lands,  the  ques- 
tion whether  the  devise  will  pass  the  beneficial  interest  in  the 
mortgage  seems  open  to  question  (x).     Such  a  devise  was  held 
not  to  pass  the  beneficial  interest,  where  the  testator  was  the 


(/)  Ante,  Chap.  XX. 

(m)  See  1  Vict.  c.  26,  8.  3. 

(h)  AU.-Gen.  ▼.  Bowyer^  3  Ves.  714, 
724. 

(o)  Att,'0em,  Y.Meyriek^  2  Yes.  Sen. 
44 ;  DUka  t.  Lambert,  4  Yes.  730.  And 
see  the  oaeee  as  to  legal  estate  ool- 
leoted  taUe,  p.  864. 

(p)  Selmer^e  Cau,  Gilb.  Eq.  Bep. 
200. 

{q)  See  Be  MamtCe  WiU,  34  Beay. 


494  ;  Byrcn  t.  BrandrHh,  L.  B.  16  Eq. 
746. 

(r)  Strode  v.  Buetell,  3  P.  Wms.  61 ; 
Caabome  v.  Searfe^  1  Atk.  606. 

(»)  Be  Clowes,  (1893)  1  Ch.  214,  0.  A. ; 
but  see  Be  Carter,  inf, 

(t)  Att.-Oen,  V.  Bowyer,  5  Ves.  303. 

(«)  Att.-Gen,  v.  Vifftn-,  8  Ves.  277. 

(x)  1  Pow.  Mortg.  (Gov.  ed.)  p.  409 ; 
Jarman  on  Wills  (6th  ed.),  yol.  i. 
p.  643. 
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Chap.XLII 
§  8  (ii). 


Effect  where 
mortgagee  is 
la  poascfision. 


Settlement  of 

mortgaged 

lands. 


Gases  where 
beneficial 
interest  did 
not  pass  hy 
devise. 


Appoiiion- 
ment  between 
capital  and 
income  where 
mortg^ag^ 
given  on  trust 
for  oonyer- 
aloii* 


owner  of  other  lands  answering  the  description  (y).  Now  that 
a  devise  of  specified  freeholds,  to  which  the  testator  is  entitled 
only  as  mortgagee,  cannot  operate  to  pass  the  legal  estate,  it 
might  be  held  that  the  intention  must  have  been  to  pass  the 
beneficial  interest  in  the  security  (2). 

If,  however,  the  mortgagee  is  in  possession,  especially  if  the 
possession  has  been  of  long  duration  and  accompanied  by  acts  of 
ownership,  a  strong  presumption  is  raised  that  a  devise  of  the 
mortgaged  lands  is  intended  to  pass  the  beneficial  interest  in  the 
moneys  secured  thereby  (a). 

A  fortioriy  such  an  intention  will  be  presumed  where  the 
devise  of  the  fee  is  not  to  one  but  to  several  persons  consecutively 
for  limited  estates  (ft).  Possibly,  in  such  oases,  even  a  general 
devise  of  lands  might  be  held  to  pass  the  beneficial  interest. 

Where  a  man  seised  of  a  reversion  in  fee  after  a  term  which 
was  mortgaged  to  himself,  devised  all  his  freehold  house  (de- 
scribing the  premises),  the  mortgage  debt  was  held  not  to  pass, 
though  the  term  was  merged  at  law ;  only  the  reversion  in  fee 
passed  (e;). 

A  devise  by  a  testator  to  his  "  dear  wife  "  of  specific  land 
which  he  had  contracted  to  sell,  was  held  to  pass  the  legal 
estate  only,  and  not  the  beneficial  interest  in  the  purchase- 
money  (rf). 

Where  residuary  personal  estate  comprising  an  outstanding 
mortgage  investment  is  bequeathed  to  trustees  upon  trust  for 
sale  and  conversion,  and  to  hold  the  proceeds  upon  trust  for  a 
person  for  life,  with  remainders  over,  the  rule,  where  the  conver- 
sion is  postponed  and  the  interest  has  fallen  into  arrear,  is  that 
the  mortgage  moneys  when  received  must  be  apportioned 
between  the  tenant  for  life  and  remainderman,  by  ascertaining 
the  sum  which,  if  put  out  at  compound  interest  at  4  per  cent, 
per  annum  at  the  death  of  the  testator,  with  yearly  rests,  would, 
with  the  accumulations  of  interest,  have  produced  on  the  day  of 
receipt  the  amount  actually  received ;  and  the  sum  so  ascer- 
tained will  be  treated  as  capital,  and  the  balance  as  income  {e). 


(y)  Martin  d.  WesCtm  v.  Jtfowlin,  2 
Butt.  977. 

{z)  But  see  £e  CloweSy  (1893)  1  Ch. 
214. 

(a)  Clarke  y.  Abbott^  2  Eq.  Ca.  Ab. 
606 ;  £e  Carter,  Doddt  v.  Feanony  (1900) 
1  Gh.  801. 


(b)  Woodhotue  Y,  Meredith^  1  Mer. 
450  ;  Be  Zowman,  (1895)  2  Gh.  348. 

{e)  Bowen  v.  Barlow,  L.  B.  8  Ch. 
171. 

(d)  Knollye  v.  Shepherd,  1  J.  &  W. 
499. 

If)  Be  Earl  of  Cheeterjield^  s  TrmU, 
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It  may  be  usefal  incidentally  in  this  place  to  state  what  has  Chap.XLII. 
been  held  to  pass  by  a  gift  of  "  mortgages,"  "  securities  for      §  8  (ii). 
money,"  and  other  similar  expressions.  Whatwill 

The  words  "  securities  for  money "  will  include  debentures  paw  by  gift 
and  debenture  stock  (/);  bonds  (^);  judgments  (A) ;  stock  in  the  gagee," 
funds  (t) ;  moneys  payable  under  a  policy  of  life  assurance  {k) ;  ^'^^^"^^^t 
and  money  on  deposit  in  a  post-office  savings  bank  (l) ;  also  un- 
paid purchase-money  in  respect  of  which  the  testator  has  a 
vendor's  lien  (m)  ;  a  bill  of  exchange  or  promissory  note  (n) ; 
but  not  bank  stock  (o) ;  nor  shares  in  an  insurance  company  (p), 
or  canal  company  (q)  ;  nor  an  I  0  TJ  for  goods  sold  (r) ;  nor  a 
banker's  deposit  note  at  current  interest  («) ;  nor  a  legacy  due 
from  another  testator's  estate  (t),     A  policy  of  assurance  on  the 
life  of  a  debtor  to  the  testator  is  a  "security,"  and  has  been  held 
to  pass  by  a  bequest  of  "  debentures  "  (u). 

Where  a  residuary  legatee  is  entitled  to  mortgages  standing 
in  the  name  of  the  testator,  or  of  trustees  for  his  estate,  and 
there  are  other  mortgages  charged  with  legacies,  a  bequest  of  all 
my  "money  and  securities  for  money,"  in  a  wiU  of  the  residuary 
legatee,  passes  the  former,  but  not  the  latter  (x). 

In  a  late  case  of  a  devise  by  a  testator  of  "  all  that  his  pro- 
perty vested  in  a  Swedish  mortgage  security,"  the  testator  having 
several  Swedish  mortgages,  it  was  held  that  aU  the  testator's 
property  invested  in  Swedish  mortgages  passed,  and  that  the 
bequest  was  not  void  for  imcertainty  (y). 

Scotch  heritable  bonds,  being  a  collateral  security  for  an 
English  bond,  passed  under  an  English  bequest  of  "  securities 
for  money  "  (a). 


24  Ch.  D.  643  ;  Bs  Hohton,  Walker  t. 
Appaeh,  56  L.  J.  Ch.  422.  Keke- 
wich,  J.,  in  a  recent  case,  held  that 
interest  ought  to  be  calculated  at 
3  per  cent. :  Be  Chodenough,  Marland 
T.  Williams,  (1895)  2  Ch.  537 ;  and  see 
Me  WhiUford,  (1903)  1  Ch.  889. 

(/)  Be  Johnson^  Greenwood  y.  Bobitt' 
eon,  89  L.  T.  520,  C.  A. 

Q)  Baeehue  y.  QUbee,  3  De  Or,  J.  & 
8.  677. 

{h)  Weei  Ram  Union  y.  Ovens,  L.  R. 
S  Ex.  37. 

(t)  Dieks  y.  Lambert,  4  Ves.  725; 
Beaeoby  y.  Pack,  1  8.  &  St.  600. 

(k)  Lawranee  y.  OalstDorthy,  3  Jur. 
N.  8.  1049. 

(0  Be  Saxby,  Saxhy  y.  K^ddeU,  W.  N. 


(1890)  p.  171. 

(m)  Callow  V.  Callow,  42  Oh.  D.  550. 

(n)  Barry  v.  Harding,  1  J.  &  L.  475, 
483.  But  see  StiUt  y.  Guy,  4  Y.  &  C. 
Ex.  671. 

(o)  Ogle  V.  Knipe,  L.  R.  8  Eq.  434. 

(p)  21  L.  J.  Oh.  843. 

[q)  ffttdleston  y.  Gouldsbury,  10  Beay. 
647 ;  OgU  y.  Knipe,  L.  R.  8  Eq.  434. 

{r\  Barry  y.  Harding,  IJ.  &  L.  475. 

(«)  Hopkins  y.  Abbott,  L.  R.  19  Eq. 
222. 

{t)  Be  Mason's  Will,  34  Beav.  494. 

(u)  Phillips  V.  Eastwood,  LI.  &  G.  t. 
Sugr.  270. 

{x)  Ogle  V.  Knipe,  sup, 

iy)  BickardsY.  Patteson,  15  Sim.  501. 

(z)  Oust  y.  Goring,  18  Beay.  383. 
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Chap.ZLn. 
f  «  (ii). 


Adeniptioii 

of  IDOTtgAgB 

debt 

specificallj 

bequeathed. 


Beqoent  to 
paj  off  vub- 
mortgage. 


Family  charges  on  an  estate  of  wbich  the  testator  was  tenant 
for  life  are  not  included  in  *^  money  dae  to  him  on  mortgage 
from  any  person."     Nor  is  a  perpetoal  rent-charge  (a). 

A  heqnest  of  all  the  testator's  ^^  shares "  in  a  company  will 
not  pass  debentures,  or  debentore  stock  {b), 

A  bequest  of  the  principal  of  a  mortgage  debt  will  not  pass 
the  arrears  of  interest  {c)y  and  a  bequest  of  the  arrears  of  a  mort- 
gage will  carry  the  interest  only  (d). 

A  bequest  of  ^^  all  my  interest  and  claim  on  household  property 
at  P.,  on  which  I  have  a  mortgage,"  passed  arrears  of  interest  as 
well  as  the  principal  (e). 

A  bequest  of  the  amount  of  a  bond  of  H.  carried  arrears  of 
interest  (/),  but  not  a  bequest  of  300/.,  which  A.  owes  me  on 
bond  (g). 

If  the  mortgage  debt  is  given  by  way  of  a  specific  legacy,  the 
legacy  is  adeemed  by  the  mortgage  being  called  in,  though  the 
money  was  immediately  re- invested  on  another  mortgage  (^). 
But  siuce  the  Wills  Act  the  case  may  be  otherwise,  if  the  second 
investment  of  the  legacy  should  happen  to  answer  the  description 
in  the  will  (t). 

On  the  other  hand,  where  a  testator  after  specifically  devising 
land  sold  it,  and  it  was  reconveyed  to  him  by  way  of  mortgage, 
it  was  held  that  the  mortgage  debt  did  not  pass  to  the 
devisee  i^k). 

If  a  mortgagee  devise  the  mortgaged  estate,  and  bequeath  a 
sum  of  money  to  his  executors  towards  paying  off  a  sub-mortgage 
created  by  him,  that  sum  will  belong  to  the  devisee,  thoogh  the 
mortgaged  estate  be  foreclosed  by  the  sub-mortgagee  after  the 
mortgagee's  decease  (/) ;  and  this  will  apply  equally  to  such  a 
devise  and  bequest  by  the  mortgagor. 


(a)  Earl  Poulett  y.  Rood,  35  Beav. 
234. 

{b)  Dillon  V.  Arkint,  17  L.  B.  Ir. 
636,  C.  A..;  Be  Bodrnwi^  Bodman  y. 
Bodman,  (1891)  3  Ch.  135. 

(e)  Roberts  y.  Kuffyn,  2  Atk.  112. 

(d)  SamiUon  y.  Lloyd^  2  Yes.  Jnn. 
416. 

(e)  Gibbon  y.  Gibbon,  13  0.  B.  205. 
(/)  Hareourt  y.   Morgan^  2    Keen, 

274  ;  Kent  y.  Tapley,  11  Jur.  940. 

{g\  EawUy  y.  CutU,  2  Ereem.  Ch.  24. 

(A)  Ga/rdner  y.  HaUon,  6  Sim.  93 ; 
Oliver  y.  OUver,  L.  R.  11  £q.  506; 


Harrison  y.  Jaekson^  7  Ch.  D.  339. 
But  see  Le  Griee  y.  Finch ,  3  Mer.  50 ; 
Clark  y.  Broume,  2  Sm.  &  G.  524; 
Moore  y.  Moore,  29  Beay.  496 ;  Morgan 
y.  Thomas,  6  Ch.  D.  176;  Maedonald 
V.  Irvine,  8  Ch.  D.  101,  C.  A,;  Be 
Lane,  14  Ch.  D.  856. 

(i)  Wms.  Exors.  (9th  ed.)  yol.  i. 
p  175,  note. 

(k)  Be  Clowes,  (1893)  1  Ch.  214. 

{t\  Loekhart  y.  Hardy,  9  Beay.  379. 
And  see  Turner  y.  Etideon,  10  Beay. 
222. 
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iiL — ^Liability  of  Mortgagee's  Interest  to  Claims  of  Creditors. —  Chap.XLII. 
The  estate  and  interest  of  a  mortgagee  in  the  mortgaged  pro-     §  6  (iii). 
perty,  is  liable  in  his  hands  for  payment  of  his  debts  whether  by  Liability  to 
specialty  or  simple  contract,  which  may  be  enforced  by  entering  ^®^*"- 
up  jadgment  against  him. 

The  judgment  creditor  of  a  mortgagee  may  take  his  interest  Execution. 
in  execution  and  obtain  a  charge  thereon  (/n). 

Under  the  stat.  1  &  2  Yict,  c.  110,  s.  13,  a  judgment  debt  Interest  of 
against  a  cestui  que  trust  is  a  charge  on  his  interest  in  the  mort-  oi^ legatee*^"* 
gage  investments  of  the  trust  funds  ;  and  similarly  a  judgment  '^^  mortgage 
debt  against  a  legatee  is  a  charge  upon  property  mortgaged  to 
the  testator,  to  the  extent  of  the  legatee's  interest  therein  (n). 

Where  a  debtor  was  entitled  to  an  equitable  charge  upon  land  Extent  of 
to  secure  5,000/.  and  interest,  it  was  held  that  a  judgment  judgment 
creditor  of  the  equitable  mortgagee  had  a  charge  upon  such  <>^^"^8t 
land  (o).    In  such  cases,  however,  the  creditor  would  not  now  be 
entitled  to  a  charge  unless  a  writ  or  order  for  the  purpose  of 
enforcing  it  is  duly  registered  (p). 

Whore  the  mortgagor  has  sold  the  mortgaged  lands  and  has 
paid  off  the  mortgagee,  the  lands  in  the  hands  of  a  purchaser 
will  not  be  affected  by  a  judgment  previously  registered  against 
the  mortgagee  (g). 

On  bankruptcy  of  a  mortgagee,  all  the  estate  and  interest, 
both  legal  and  beneficial,  of  the  bankrupt,  and  the  capacity  of 
exercising  all  powers  of  sale  or  other  powers  in  respect  of  the 
property  which  might  have  been  exercised  by  the  bankrupt  for 
his  own  benefit,  will  vest  in  the  trustee  in  the  bankruptcy  for 
the  benefit  of  the  creditors  (r). 

On  the  death  of  a  mortgagee,  the  mortgage  debt  and  the 
benefit  of  aU  securities  for  the  same,  vest  in  his  executors  or 
administrators,  to  be  dealt  with  by  them  in  due  course  of  ad- 
ministration. 

iT. — Devolution,  fte.  after  TTnion  of  Interest  of  Mortgagee 
with  Equity  of  Bedemption. — If  the  mortgagee  in  his  lifetime 
obtain  a  release  of  the  equity  of  redemption,  or  obtain  an  abso- 
lute decree  of  foreclosure,  and  enter  into  possession  («),  it  is 

(«)  Clar$  V.  Wood,  4  Ha.  81.  {q)  18  &  19  Vict.  c.  16,  b.  11.    See 

(n)  Arison  v.  Rohnet,  1  J.  &  H.  630.  Oroavet  ▼.  Wilson^  26  Beav.  434. 

(o)  Su$hU  v.  M*Culloch,  1  X.  &  J.  (r)  46  &  47  Vict.  o.  62,  as.  20  (1),  44. 

S13.  («)  It  is  said  to  be  otherwise,  if  he 

(p)  63  ft  64  Vict.  o.  26,  8.  2.  does  not  take  possession :  Fonb.  Eq. 


870 


mortgagee's  estate — BENEFICIAL  INTEREST. 


CSiap.ZLn.  maEnifest  that  the  debt  and  land  have  altered  their  characters, 
§  6  (iv).  for  the  land  has  ceased  to  be  a  mere  security,  and  the  debt  has 
become  merged  in  the  land  {f) ;  and  consequently,  if  from  any 
circumstances  after  the  death  of  the  mortgagee,  the  foreclosure 
be  opened  or  the  release  set  aside,  or  the  time  be  enlarged  for 
redemption,  it  is  submitted  that  the  heir,  and  not  the  next  of 
kin,  will  be  entitled  to  the  money,  inasmuch  as  the  mortgagee 
has  done  all  in  his  power  to  make  it  real  estate :  this  will  not  be 
the  case  if  the  foreclosure  were  opened  for  fraud  or  irregtdarity. 
This  doctrine  was  applied  in  favour  of  a  devisee  in  a  case  in 
which  a  decree  nisi  only  had  been  obtained  on  a  bill  for  fore- 
closure, the  mortgagee  dying  before  a  final  decree ;  although, 
with  regard  to  creditors,  the  mortgage  was  still  held  to  be 
personal  assets  for  the  payment  of  debts  {u).  In  a  case,  how- 
ever, in  which  the  mortgagor  had  been  long  out  of  possession, 
but  the  equity  was  not  barred  by  time  at  the  death  of  the  mort- 
gagee, the  Court  would  not  allow  the  claim  of  his  wife  to  dower, 
though  at  the  time  the  claim  was  made  the  right  of  redemption 
had  in  all  probability  become  extinguished  {x). 

As  the  land  is,  in  equity,  a  security  for  the  payment  of  the 
money,  it  follows  that  if  the  security  is  forfeited,  the  personal 
representative  must  be  also  entitled  to  the  land  composing  the 
security ;  and  therefore  (independently  of  the  recent  statutory 
enactments  hereinbefore  considered  (y)),  if  the  mortgagee  die,  and 
his  heir  obtain  a  release  of  the  equity  from  the  mortgagor,  or 
the  land  becomes  irredeemable  from  leugth  of  time,  it  will 
nevertheless  belong  to  the  next  of  kin  (s),  and  the  heir  will  be  a 
trustee  for  him ;  although  if  the  heir  foreclose,  it  seems  ques- 
tionable whether  he  may  not  pay  off  the  mortgage,  and  retain 
the  estate  {a).  But  if  the  heir  dies  after  the  equity  of 
redemption  is  barred  by  lapse  of  time,  the  property  will 
pass  as  real  estate  {b).  On  the  same  principle,  if  a  fetne 
covert  be  possessed  of  a  mortgage  in  fee,  and  die,  and  the  lands 


{5th  ed.)  vol.  ii.  p.  284  ;  Atedly  y. 
Awdly,  2  Vem.  193.  And  see  Fisk  y. 
JfMA;,*Prec.  Ch.  11. 

(0  Thompton  y.  Grant,  4  Madd.  438. 

(m)  Oarrett  v.  Everty  Mos.  364. 

{z)  Flack  y.  Longmate,  8  Beay.  420, 
explained  Be  Loveridge,  inf, 

(y)  Ante,  pp.  856  et  teq. 

{z)  Ellis  y.  Quavat,  2  Ch.  Ga.  60 ; 
Canning  y.  Hieka,  1  Vem.  412 ;  Tahor 


y.  GrovBT,  2  Vera.  367  ;  Wo(^  y.  Jfw- 
worthyy  cited  2  Vem.  193  ;  Clerkton  y. 
Bowger,  2  Vem.  66  ;  Be  Loveridge^ 
Drayton  y.  Zoveridge,  (1902)  2  Ch.  869. 

(a)  See  Hobart  y.  Abbott,  2  P.  Wma. 
642  ;  Be  Woodhead,  W.  N.  (1884)  174 ; 
but  Bee  Be  Loveridge,  sup. 

{b)  Be  Zoveridge,  Fearee  y.  Marshy  73 
L.  J.  Ch.  16. 
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descend  on   her   heir,   her  husband  will  be   entitled   as  her  CSiap.XLII. 
administrator  (c) ;  and  in  like  manner  a  mortgage  in  fee  made      §  6  (iy). 
to  a  citizen  of  London  was  held  to  be  part  of  his  personal  estate, 
and  divisible  according  to  the  custom  (d)  ;  and  in  all  these  cases 
the  heir-at-law  will  be  a  trustee  for  the  persons  beneficially 
entitled,  and  be  decreed  to  convey. 
By  sect.  24  of  the  Wills  Act  {e)y  it  is  enacted  that — 

'*  Every  will  shall  be  construed,  with  reference  to  the  real  estate  A  will  shall 
and  personal  estate  comprised  in  it,  to  speak  and  take  efPect  as  if  it  ^  ooneteued 
had  been  executed  immediately  before  the  death  of  the  testator,  the^^eath  of "^ 
unless  a  contrary  intention  shall  appear  by  the  will."  the  testator. 

A  release  or  foreclosure  of  the  equity  of  redemption  obtained  Effect  of 
at  any  time  during  the  testator's  life  will,  accordingly,  as  a  da^!*t^'* 
general  rule,  in  cases  within  the  Act,  enure  for  the  benefit  of  tator's  life, 
the  devisee. 

In  the  case  of  a  will  made  before  the  Ist  January,  1838,  and 
not  subsequently  re-executed,  re-published,  or  revived  by  codicil, 
the  question  as  to  the  effect  of  a  release  or  foreclosure  subsequent 
to  the  date  of  the  will  is  governed  by  the  old  law  prior  to  the 
Act.  If  a  mortgagee  obtained  an  absolute  decree  of  foreclosure, 
or  a  release  of  the  equity  of  redemption,  or  even  became  abso- 
lutely entitled  by  length  of  possession,  prior  to  the  date  of  his 
will,  a  general  devise  would,  it  is  conceived,  unless  he  manifested 
an  express  intention  to  the  contrary,  pass  the  mortgaged  lands ; 
but  if  at  the  time  of  the  will  he  was  not  so  absolutely  entitled, 
then  it  is  conceived  that  a  subsequent  foreclosure  or  release 
would  not  have  conferred  on  the  devisee  the  beneficial  estate, 
because  a  foreclosure  is  considered  as  a  new  purchase  of  the 
land.  The  consequence  was,  that  if  the  legal  interest  in  mort- 
gaged lands  had,  by  a  general  description,  passed  at  law  to  the 
devisee,  and  the  mortgagee  afterwards  obtained  a  release  or 
foreclosure  of  the  equity  of  redemption,  or  became  absolutely 
entitled  by  lapse  of  time,  and  died  without  a  republication  of  his 
will,  the  devisee  became  a  trustee  for  the  testator's  heir-at-law, 
even  although  the  devisee  was  also  the  executor  or  residuary 
legatee,  notwithstanding  doubts  to  the  contrary.  In  Attorney- 
General  v.  Bowyer  (/),  Lord  Eldon  surmounted  the  difficulty  by 


(e)  Turner  t.  Crane,  1  Vem.  170.  (/)  3  Ves.    714,  724,    725 ;  6  VeB. 

WlCh.Oa.285.  TqZS" 

(e)  1  Yiot.  c.  26.  Mos.  364. 


fjx  1  nu   no   oci;  300,  303 ;  8  Ves.  277.     See  Thompson 
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Chap.ZLII.  presuming  a  release  of  the  equity  of  redemption  prior  to  the 
§  6  (lY).     date  of  the  will. 

A  bequest  of  money  secured  on  mortgage  has  been  held  to 
pass  the  estate,  though  foreclosed  at  the  date  of  the  will,  and 
not  to  open  the  foreclosure,  it  appearing  on  the  whole  will  that 
the  legatee  was  intended  to  take  the  interest  in  the  land  (g). 

But  a  mere  general  devise  of  aU  estates  of  which  the  testator 
is  seised  as  mortgagee  will  not  pass  the  absolute  estate  in  the 
land  where  the  testator  subsequently  purchases  the  equity  of 
redemption.    This  is  a  case  of  ademption  (h). 

iff)  Le  Grot  v.  CockerelU  6  Sim.  384 ;  W  T<^rdley  v.  Holland,  L.  B.  20  Eq. 

SilberschiU  V.  Schiott,  3  V.  &  B.  49.  ^^\  ^-  ^  ^^^''>  (^^93)  1  Ch.  214, 
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CHAPTER  XLni. 


OF  THE  C0N80UDATI0N  OF  SECURITIES. 


i.— ITature   and   Operation    of  the   Doctrine   of   Consolidation  DifTerence 
generally. — The  doctrine  of  the  consolidation  of  Becnrities  is  ^^oUdation 
often  treated  as  if  it  were  a  branch  of  the  doctrine  of  tacking,  and  taokmg. 
but  it  in  fact  rests  on  different  principles. 

Tacking  is  the  union  of  several  debts  upon  one  estate  (a) ; 
consolidation  is  the  union  of  several  debts,  respectively  charged 
on  several  estates.  Consolidation  does  not  depend,  like  tacking, 
upon  the  possession  of  the  legal  estate.  In  tacking  notice  is 
material,  in  consolidation  it  is  not.  The  object  of  tacking  is  to 
oust  a  mesne  incumbrancer,  but  the  effect  of  consolidation  may 
be  to  enable  a  puisne  mortgagee  to  throw  his  debt  on  to  another 
estate. 

The  authorities  lead  to  this  conclusion,  that  if  two  or  more  Statement  of 
distinct  mortgages  be  made  of  different  estates  between  the  ©f  w^Udtf- 
same  parties,  or  if  a  sum  of  money  be  advanced  on  one  estate,  ^io"*- 
and  other  estates  be  afterwards  made  a  security  for  the  sum 
already  advanced,  and  also  for  further  advances,  although 
without  any  agreement  that  the  first  estate  shall  be  charged 
with  the  further  advances,  nevertheless,  neither  the  mortgagor 
nor  any  one  claiming  under  him  the  equity  of  redemption  of 
one  of  the  estates,  although  without  notice  of  the  other  mortgage 
or  charge,  shall  be  permitted  to  redeem  one  mortgage  without 
redeeming  both.  From  this  doctrine  it  is  manifest  that  great 
care  and  caution  are  requisite  in  a  purchase  or  mortgage  of  an 
equity  of  redemption,  and  that  the  first  mortgagee  should  not 
merely  be  questioned  as  to  the  amount  of  the  actual  mortgage 
on  the  estate  intended  to  be  purchased  or  mortgaged,  but, 
generally,  what  is  the  extent  of  his  charge  or  Uen  upon  it. 

"  The  whole  doctrine  of  consolidation,  whatever  may  have  No  oonsoKda- 

(a)  See  as  to  '*  tacking/*  post,  Chap.  LV. 
VOL.  II.- 
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been  the  particular  circumstances  under  which  it  has  been 
applied  to  different  cases,  arises  from  the  power  of  the  Court  of 
equity  to  put  its  own  price  upon  its  own  interference  as  a  matter 
of  equitable  consideration  in  favour  of  any  suitor"  (ft).  The 
right  of  a  mortgagee  to  consolidate  is,  therefore,  consistent  only 
with  the  equitable  rights  of  the  mortgagee  to  foreclose,  and  of 
the  mortgagor  to  redeem.  In  other  words,  the  right  is  only 
enforceable  where  default  in  payment  on  the  days  appointed  by 
the  terms  of  the  contracts  has  been  made  on  all  the  securities  in 
respect  of  which  it  is  claimed.  "It  cannot  apply  to  a  case 
where  the  stipulation  is  that  certain  monthly  payments  are  to 
be  made,  and  there  has  been  no  default,  and  the  contract  goes 
on  to  say  that  if  those  payments  are  all  made,  then  the  estate 
shall  revest,  there  having  been  no  forfeiture  so  as  to  make  the 
right  of  the  owner  of  the  estate  subject  to  the  security  an  equit- 
able one  only,  not  depending  upon  legal  contract "  (c). 

A  mortgagee  who  is  entitled  to  consolidate  his  securities  may 
set  up  his  right  equally  in  an  action  for  foreclosure,  as  in  an 
action  for  redemption  (d). 

Where  the  principle  of  the  consolidation  of  several  mortgages 
on  distinct  estates  is  sought  to  be  applied,  the  persons  interested 
in  the  equity  of  redemption  of  the  second  mortgaged  estate  are 
necessary  parties  {e) ;  but  not  where  the  object  of  the  suit  is  not 
to  throw  a  larger  burden  on  the  second  estate  (/). 

The  right  to  consolidate  may  be  exercised,  though  the  mort- 
gagee is  selling  one  of  the  mortgaged  properties  under  his 
power  of  sale  (g). 

Where  a  second  mortgagee  selling  under  his  power  is  com- 
pelled by  the  first  mortgagee  out  of  the  proceeds  of  sale  to  pay  off 
not  only  his  prior  mortgage,  but  also  a  mortgage  upon  another 
property  which  the  first  mortgagee  has  consolidated,  the  second 
mortgagee  is  equitable  assignee  of  the  latter,  and  can  consolidate 
it  with  his  own  (A). 

The  right  of  consolidation  exists  whether  the  securities  are 
legal  or  equitable. 


(b)  Per  James,  L.  J.,  in  Cummins  v. 
Fletcher,  14  Ch.  D.  699,  708,  0.  A. 

(c)  Per  Cotton,  L.  J.,  in  CummifUY. 
FleteJur,  14  Ch.  D.  at  p.  711,  C.  A. 

id)  Selby  v.  Pomfret,  3  De  G.  F.  & 
J.  696 ;  WatU  v.  Symes,  1  De  G.  M.  & 
G.  240 ;  Cummim  t.  Pleteher,  14  Ch.  D. 
699,  C.  A. 


{e)  Ireson  v.  Dmn,  2  Coz,  426. 

(/)  Mills  y.  Jenningsy  13  Ch.  D.  639, 
649,  C.  A. ;  affirmed,  Jennings  v.  Jor- 
dan, 6  App.  Ca.  698. 

(^)  Sellty  V.  Pom/ret,  3  De  G.  F.  &  J. 
695 ;  CraeknallT.  Janson,  11  Ch.  D.  1, 
0.  A. 

(A)  CraekneUl  y.  Janson,  sup. 
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In  Janes  v.  Smith  {%)  it  was  considered  that,  with  respect  to       Chap, 
third  persons,  it  was  necessary  that  the  mortgagee  should  have  XLIII.  (i.) 
the  legal  estate  to  entitle  him  to  the  benefit  of  the  principle,  and 
the  question  of  the  right  of  an  equitable  mortgagee  to  consolidate 
was  discussed,  but  not  decided  {k). 

It  is  now,  however,  clear  that  where  two  equitable  mortgages 
upon  different  estates  to  different  persons  become  united  in  one, 
neither  the  mortgagor  nor  a  subsequent  mortgagee  with  notice 
of  the  equitable  mortgage  can  redeem  one  without  the  other  (/). 

Consolidation  of  securities  does  not  depend  like  tacking  upon 
the  possession  of  the  legal  estate  (m).  As  between  successive 
mortgagees,  however,  the  possession  of  the  legal  estate,  or  priority 
of  registration  or  other  circumstances  may  be  material  in  deter- 
mining whether  the  first  mortgagee  has  priority  so  as  to  be 
entitled  to  be  redeemed  by  and  consequently  to  consolidate  against 
a  subsequent  mortgagee. 

If  land  in  a  register  county  is  mortgaged  to  A.,  and  then  Segistration 
mortgaged  to  B.  who  acquires  priority  by  registration,  B.  can  priJr  ri^htto 
consolidate  his  mortgage  on  that  property  with  a  mortgage  held  °*^°"°     *®* 
by  him  on  other  property  of  the  same  mortgagor  as  against  A.'s 
mortgage,  although  the  latter  is  prior  in  point  of  date,  assuming, 
of  course,  that   in   other   respects,  the   right   to   consolidate 
exists  (n). 

Judgment  creditors  may  consolidate  (p).  ^^!^^?^^ 

Beounties  of  different  natures  can  be  consohdated  as  an  assign-  Consolidation 
ment  of  policies  and  a  mortgage  of  freeholds  and  leaseholds  {p),  °J  5^2?"*^^ 

Where,  however,  a  mortgagee  of  land  had  also  a  registered  natures. 
bill  of  sale  of  goods,  he  was  not  permitted  to  consolidate  his 
securities,  to  the  prejudice  of  an  execution  creditor  agsunst  the 
goods  {q). 

The  mortgagor  cannot  compel  the  mortgagee  to  consolidate.  Mortgragee 
So  a  second  mortgagee  of  two  estates,  on  each  of  which  there  is  ^elli^k'to 
a  prior  distinct  mortgage,  may  redeem  either  of  the  prior  consolidate. 


(i)  2  Ves.  Jnn.  376.  («)  Nev$  v.  PmneU,  2  H.  ft  M.  170  ; 

{k)  Grugeon  ▼.  Gtrrard,  4  Y.  &  0.       33  L.  J.  Ch.  19. 

^i)^2WW.  y.  Thceedale,  23  Beay.       .^^)  ^^'"^  ^-  Thompi^,  26  Beay. 


Mi ;  and  WatU  y.  Symet^  tup. ;  Neve 


637. 


T.  Fennell,  2  H.  &  M.  170,  183  ;  £xp.  ^(pU^^^'A  ^^^^^H,  ^-  ^^neon,    11 

Berridge,  Re  Looeemore,  3  M.  D.  &  De  Oh.  D.  1,0- A.    And  see  Re  Salmon, 

O.  464  ;  Craeknall  y.  Jmsm,  11  Ch.  D.  (1903)  1  K.  B.  147. 

9,  C.  A.  {q)  Cheeworih  y.  Hmt,  6  0.  P.  D. 

(m)  Neve  y.  FenneU,  tup,  266. 
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Chap.       Beparate  mortgages,  and  then  foreclose  the  mortgagor  as  to  that 

XLIII.  (i.)   particular  estate;  and  even  in  a  suit,  instituted  by  him  to  redeem 

both  the  prior  mortgages,  he  may  have  a  decree  to  redeem  both 

or  either  of  them,  and  to  foreclose  the  mortgagor  accordingly  (r). 
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one  mort- 
gage and  one 
mortgagor. 


Several 
secnritiee  for 
distinct  debts. 


Title  or  value 
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Consolidation 
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transferee  of 
several 
mortgages 
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il — Against  what  Persons  Mortgages  may  be  consolidated. — 

The  doctrine  of  consolidation  applies  in  its  simplest  form  in  cases 
in  which  the  only  parties  concerned  are  the  mortgagor  of  the 
one  part,  and  the  mortgagee  of  the  other  part.  This  is  the  case 
if  the  mortgages  are  originally,  or  subsequently  become,  vested 
in  the  same  mortgagee,  whilst  the  equities  of  redemption  remain 
united  in  the  same  person,  as  the  right  of  the  several  estates 
having  once  accrued  to  the  mortgagee  ought  not  to  be  defeated 
by  the  subsequent  act  of  the  mortgagor. 

Where  several  distinct  estates  have  been  separately  mortgaged 
as  securities  for  distinct  debts  by  one  mortgagor  to  one  mort- 
gagee, the  latter  has  a  right  to  hold  all  the  estates  as  security 
for  the  aggregate  of  all  the  debts. 

Thus,  where  the  title  to  one  of  two  mortgaged  estates  proves 
defective,  the  mortgagor  cannot  redeem  without  payment  of 
both(«).  Similarly  where  one  estate  is  deficient  in  value,  or 
worthless  as  a  contingent  interest,  the  one  cannot  be  redeemed 
without  the  other  (t). 

This  rule  is  founded  on  the  equitable  principle  that  a  Court 
of  Equity  would  not  assist  a  mortgagor  in  getting  back  one  of 
his  estates,  unless  he  paid  all  that  was  due,  though  secured  on  a 
different  estate  (u). 

The  principle  applies,  although  the  first  mortgages  of  the 
several  estates  were  originally  made  to  different  mortgagees,  if 
by  transfer  the  several  mortgages  have  come  into  the  hands  of 
one  mortgagee  (ar).  So  it  is  settled  that  if  an  owner  of  two 
properties  mortgages  one  to  A.  and  the  other  to  B.,  and  then 
A.'s  mortgage  is  transferred  to  B.,  or  both  are  transferred  to  0., 
the  owner  cannot  after  that  redeem  B.  in  the  one  case  or  C.  in 
the  other,  of  one  of  his  securities,  without  redeeming  the  other 


16. 


(r)  Fellf/  V.  JTathen,  1  Be  a.  M.  &  G. 


(«)  ShuUletcorth  v.  Layeock,  1  Vem. 
246 ;  Furefoy  v.  Pwrefoy,  1  Vem.  29 ; 
Sarrouf  v.  Manning,  W.  N.  (1880)  108. 

(t)  Margrave  v.  Le  Hooke,  2  Vem. 
207 ;  Pope  V.  Onalowy  2  Vem.  286. 


(w)  MiUe  V.  Jenningsy  13  Ch.  B.  639, 
at  p.  646,  0.  A. ;  afdrmed  Jenninge  v. 
Jordan,  6  App.  Ca.  698. 

(x)  Titley  v.  Davies,  2  T.  &  C.  0.  0. 
393,  399,  n. ;  Tweedale  v.  TweedaU,  23 
Beav.  341. 
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Becurity  (y).    And  for  this  purpose,  it  is  immaterial  whether  the       Chap, 
transferee  had  a  right  to  call  for  a  transfer,  as  where  he  was  XLIII.  (ii.) 
surety  for  the  debt  (2),  or  whether  he  had  no  such  right  (a). 

The  rule  as  to  oonsolidation  eqiially  applies  where  the  vesting 
in  one  hand  of  the  first  mortgages  arises  from  a  second  mort- 
gagee of  one  estate  having  redeemed  the  first  mortgagee  of  that 
and  other  estates  {b). 

The  extension  of  the  dootrine  so  as  to  enable  a  mortgagee  to  Consolidation 
consolidate  as  against  assignees  of  the  eqnity  of  redemption,  ^j^^i 
involves  considerations  of  a  more  complex  character.     As  was  aasigneea  of 
remarked  by  Lord  Selbome  in  Jennings  v.  Jordan  (c),  its  exten-  redemption, 
sion  to  such  a  case,  "  though  it  may,  perhaps,  be  open  to  objection 
on  some  practical  grounds,  rests  upon  an  intelligible  principle. 
The  purchaser  of  an  equity  of  redemption  must  take  it  as  it 
stood  at  the  time  of  his  purchase,  subject  to  aU  other  equities 
which  then  affected  it  in  the  hands  of  his  vendor,  of  which  the 
right  of  the  mortgagee  to  consolidate  his  charge  on  that  parti- 
cular property  with  other  charges  then  held  by  him  on  other 
property  at  the  same  time  redeemable  under  the  same  mortgagor 
was  one.     The  mortgagee  cannot  lose  that  right,  becanse  the 
mortgagor  thinks  fit  to  separate  the  equities  of  redemption." 

As  a  general  rule,  therefore,  the  right  to  consolidate  exists, 
though  the  equities  of  redemption  no  longer  remain  in  the  same 
person,  and  is  enforced  against  a  purchaser  or  mortgagee  of  the 
equity  of  redemption  of  the  estates  or  either  of  them  (d). 

The  doctrine  was  extended  to  the  assignee  of  the  mortgagor.  Notice  to 
although  without  notice,  in  Cator  v.  Chariton  (e)  and  Collett  v.  ^^^^^al. 
Munden  (^),  in  the  latter  of  which  Lord  Kenyon,  M.  E.,  said, 
**  Those  cases  (that  ij,  of  Caior  v.  Charlton  and  Collett  v. 
Munden)  amount  to  this,  that  if  a  man  makes  a  mortgage,  and 
afterwards  makes  another  mortgage  for  another  sum,  and  then 
assigns  the  equity  of  redemption  of  one,  both  must  be  redeemed, 
and  the  case  of  the  assignee  is  not  better  than  that  of  the  original 
mortgagor." 

(y)  Per  Romer,  J,,  in  Fledge  v.  Cart,  (e)  6  App.  Ca.  698,  701. 

(1894)  2  Ch.  328,  at  p.  330 ;  affirmed,  , ,.  j^^^  ^.^  «  .  ^,   ,-««.  rp-,,,^„ 

(1895   1  Ch.  61.  (^9  ^^iF^'lZ'^^Y ^t^ K^"^""^ 

« .  \, '  '  Iretwn  v.  Denn,  2  Cox,  426 ;  Jtmes  v. 

(a)  nm  V.  Fadffet,  2  De  G.  &  J.  ^'"«'*'  ^  Ves.  Jnn.  372. 
611.  {$)  Cited  in  Jones  y.  Smith,  2  Vefl. 

(*)  TUiey  y.  Davie»y  2  T.  &  C.  C.  C.  Jun.  876  ;  and  in  Iresm  y.  J)enn,  tup. 

399.  n.,  403.    See  Bovey  y.  Skipwith,  See  Neve  y.  Fennelly  2  H.  &  M.  170, 

1  Ch.  Ca.  201.  183  ;  33  L.  J.  Ch.  \9, 
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Where,  however,  two  mortgages,  made  by  the  same  mort- 
gagor to  different  mortgagees,  on  different  estates,  become 
imited  for  the  first  time  in  one  person  after  the  mortgagor  has 
assigned  (b  j  way  either  of  sale  or  mortgage)  the  equity  of 
redemption  of  one  of  them,  the  owner  of  the  two  mortgages 
cannot  consolidate  them  as  against  the  assignee  of  that  equity 
of  redemption,  even  though  both  the  mortgages  were  created 
before  the  assignment  (/). 

It  was  explained  by  Sir  Edward  Pry,  J.,  in  Harter  v, 
Colman  (//),  that  in  such  a  case  the  right  to  consolidate  is  not 
an  equity  affecting  the  property  in  the  hands  of  the  vendor  at 
the  time  of  the  assignment  within  the  meaning  of  the  rule  as 
laid  down  by  Lord  Selbome  (^),  inasmuch  as  the  equity  arises 
out  of  the  union  in  the  same  person  of  the  two  first  mortgages 
and  has  no  existence  prior  to  such  union. 

A  fortioriy  no  right  to  consolidate  can  be  maintained  where 
at  the  time  of  the  assignment  of  the  equity  of  redemption  of 
the  first  estate  mortgaged,  the  mortgage  upon  the  second  estate 
sought  to  be  consolidated  was  not  in  existence  {i). 

The  result  of  the  establishment  of  the  rules  above  stated  is  to 
render  obsolete  all  questions  which  were  formerly  much  dis- 
cussed {k)y  B&  to  the  effect  of  notice  of  a  prior  assignment 
as  affecting  the  mortgagee's  claim  to  consolidate  against  the 
assignee. 

The  rule  will  apply  so  as  to  enable  a  mortgagee  to  consolidate 
lus  securities  as  against  a  single  assignee  of  all  the  equities  of 
redemption,  notwithstanding  that  the  union  of  the  first  mort- 
gages in  the  mortgagee  may  have  taken  place  subsequently  to 
the  date  of  the  ajssignment  of  the  equities  of  redemption  (^). 
In  such  a  case,  it  has  been  said,  the  second  incumbrancer  must 
be  deemed  to  have  taken  his  security  with  knowledge  that  the 
prior  mortgages  on  the  different  estates,  though  then  belonging 
to  different  mortgagees,  might  coalesce,  and  with  knowledge  of 


if]  Barter  v.  Colman,  19  Oh.  D.  630. 
See  also  WhUe  y.  Eillacre,  3  Y.  &  0. 
Ex.  597 ;  Mareon  v.  Bloxam,  11  Exch. 
686 ;  Jenningi  y.  Jordan,  6  App.  Ga. 
698  ;  Mvnter  y.  Carr,  (1894)  3  Ch.  498, 
0.  A.,  yirtoally  oyerruling  Beevor  y. 
Luck,  L.  R.  4  Eq.  537. 

iff)  19  Gh.  D.  630,  at  p.  635. 

(A)  Sup,  p.  877. 

(i)  £akfr  y.  Chray,  1   Oh.  D.  491. 


See  Jennings  y.  Jordan,  6  App.  Ca.  698 ; 
oyerroling  Tassel  y.  Smith,  2  De  G.  &  J. 
713,  so  far  as  the  latter  case  cannot  be 
disdngoished  upon  its  particular  dr- 
oomstanoes.  See  also  £ird  y.  Wenn. 
33  Ch.  D.  216. 

(k)  See  Day.  Cony.,  yol.  ii.  pt.  ii. 
p.  293. 

(/)  Tweedale  y.  Tweedale,  23  Beay. 
841 ;  nm  y.  Padget,  2  De  G.  &  J.  611 ; 
Fledge  y.  JFhite,  (1896)  A.  C.  187. 
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the  possible  conseqaenoe  of  their  ooaKtion  (m).    It  must  be  ad-       Chap.^^ 

mittedy  however,  that  this  explanation  can  hardly  be  considered  ^^^^'  ("*) 

as  satisfaotorj,  having  regard  to  the  principle  upon  which  the 

extension  of  the  doctrine  to  cases  affecting  the  rights  of  third 

parties,  was  rested  by  Lord  Selbome  in  Jennings  v.  Jordan  (n). 

A  more  satisfactory  explanation  was  given  by  Sir  Edward  Pry,  J., 

in  Harter  v.  Colman  (o),  where  he  says,  "the  Court  may  well 

say  that,  where  both  the  first  mortgages  are  vested  in  one  person, 

and  both  the  equities  of  redemption  are  vested  in  another,  the 

owner  of  those  equities  of  redemption  must  do  equity,  and  must 

give  effect  to  the  equities  relating  to  both  the  estates." 

It  is  immaterial  that  the  mortgagee  claiming  under  such  Notice  to 
circumstances  to  consolidate  his  securities  had,  at  the  time  of  im^^^a. 
the  union,  notice  of  the  prior  assignment  (p). 

Where  mortgages  of  different  properties  had  been  made  by  Order  of  right 
the  same  mortgagor  at  different  dates,  and  the  mortgages  had  ^hen^"^ 
been  consolidated  by  a  mortgagee,  and  the  mortgagor  had  con-  *®°™1^^  , 
veyed  the  equities  of  redemption  to  different  purchasers,  the 
equity  of  redemption  of  the  second  mortgage  being  conveyed 
before  the  equity  of  redemption  of  the  first  mortgage,  it  was 
held  in  an  action  for  redemption  by  the  owner  of  the  equity  of 
redemption  of  the  second  mortgage,  that  he  was  entitled  to  the 
first  right  of  redemption  of  both  mortgages  (q). 

In  case  of  the  bankruptcy  of  the  mortgagor,  the  trustee  in  CoMolidation 
bankruptcy  is  in  no  better  position  than  the  bankrupt  as  regards  ^s^e  in 
any  right  to  consolidate  which   accrued  prior  to  the  bank-  l»nkroptoy. 
ruptcy  (r).     Thus,   a  case   occurred  at  law  («),  in  which  the 
assignee  of  a  bankrupt  haviog  moved,  under  7  Geo.  II.  o.  20,  to 
stay  proceedings  on  payment  of  principal,  interest,  and  costs  due 
on  the  mortgage  in  question,  it  was  objected  that  there  were  two 
other  mortgages  of  different  premises  for  certain  other  sums  due 
from  the  bankrupt  to  the  mortgagee,  on  which  the  Court  refused 
to  compel  a  redemption  on  payment  of  the  first  mortgage  only, 
and  discharged  the  rule  with  costs.     The  doctrine  appears  to 
have  been  recognized  in  other  proceedings  at  law  (t). 

Where,  however,  the  union  of  the  mortgages  in  the  mort-  Qneationof 

fraudulent 

(m)  Vint  T.  Fadffet,  sup.  (q)  Jenmngs  y.  Jordan^  6  App.  Ca. 

In)  6  App.  Ga.  698,  701.  698. 

\o)  19  Ch.  D.  630,  635.  (r)  Re  Salmon,  (1903)  1  K.  B.  147. 

(p)   Vinl  r.  Fadget,  2  De  G.  &  J.  is)  JRosy,  Soley,  2  W.  Bl.  726. 

611  ;   Fledgs  t.  WhUe^    (1896)  A.  0.  {t)  Mareon  y.  JBloxam,  25  L.  J.  Ex. 

187.  193. 
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gage«,  of  tLe  bttunptcT,  a  q^esdjii  of  fnuiiuLect  pieferenoe 
tult  arise. 

Where  a  mort^nigee  with  a  d«fi«?ieiit  secnritT  on  one  estate 
obtauued,  after  and  with  notice  of  the  mortgagor's  hankmptc-T, 
the  transfer  of  a  mortgage  on  an-Tther  estate  with  powo'  of 
sale,  he  had  a  right  to  retain  against  the  assignees  in  aid  of  his 
deficient  secoritj  the  surplus  proceeds  of  a  sale  maiie  nnder  the 
power  '/..  Bat  an  original  mortgage,  taken  after  notice  of 
in«olTenc%  cannot  he  oonsoKdated  with  a  prior  mortgage,  for  it 
woTild  amonnt  to  a  frandnlent  preference  jt), 

A  question  was  raised  in  Cfmgfon  v.  G^rmH  y  ,  whether  an 
eqtiitahle  mortgagee  of  estate  A.,  whose  mortgage  was  created 
Jj^forf^  the  Tjankraptey  of  the  mortgagor,  could  as  against  the 
a&-^:gnees  consolidate  a  mortgage  upon  estate  B.,  by  compelling 
an  as^gnment  to  himself  of  the  legal  estate  outstanding  in  a 
satisfied  mortgagee  of  estate  A.  The  decision  was  that  he  had 
a  right  to  the  asragnment,  and  the  question  of  consolidation 
was  left  undecided ;  but  the  right  to  the  latter  would  seem  to 
follow. 

The  right  equally  binds  the  heir  or  devisee  of  the  mortgagor; 
but  not  the  dowress  r). 

The  mortgagee's  right  to  consolidate  will  prevail  as  against  a 
surety  of  the  mortgagor.  So  where  two  properties  were  mort- 
gaged to  a  mortgagee  for  distinct  sums,  and  there  was  a  surety 
for  one  of  them,  it  was  held  that  the  right  of  consolidation 
overrode  the  right  of  the  surety  to  have  the  benefit  of  the 
securities  for  his  debt  {a). 

In  another  case,  where  a  mortgagor  mortgaged  two  properties 
by  separate  deeds  to  secure  distinct  debts,  and  by  one  of  the 
deeds  another  person  mortgaged  certain  other  property,  being,  in 
fact,  a  surety,  but  that  fact  was  not  disclosed  by  the  deed,  it  was 
held  that  the  mortgagee  was  entitled  to  consolidate  as  against 
the  undisclosed  surety  [h). 


(u)  fklby  T.  Pomfret,  3  De  G.  F.  &  J. 
695  ;  Neve  T.  PenneU,  2  H.  &  M.  170 ; 
JCrp.  AUager,  2  M.  D.  &  De  G.  328. 

ix)  Exp.  Hotchkin,  L.  B.  20  Eq. 
746. 

(y)  4  Y.  &C.  Ex.  119. 

{z)  Jimes  T.  Griffith,  2  CoU.  207. 


(a)  Farebrother  T.  Wodehouse,  23  Bear. 
IS ;  but  an  appeal  wai«  compromised, 
26  L.  J.  Ch.  240 ;  Nicholas  v.  ItidUy, 
(1904)  1  Ch.  192 ;  73  L.  J.  Ch.  146, 
C.  A. 

(b)  £s  Tooffood,  W.  N.  (1889)  73;  61 
L.  T.  19. 
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iii. — BestrictionB  on  the  Eight  to  Consolidate. — The  right  of  a       Chap, 
transferee  from  the  mortgagee  to  stand  in  the  place  of  his  trans-  XLm.  (iii.) 
feror  for  the  purpose  of  enforcing  the  right  of  the  latter  to  con-  Conflolidation 
fiolidate  as  against  an  assignee  from  the  mortgagor  of  the  equity  ^^^^L^ 
of  redemption  of  one  estate,  is  to  some  extent  limited  by  the  against 
rule  that  a  vendor  who  has  parted  with  his  whole  interest  in  ^^^?* 
property,  cannot  indirectly,  by  any  act  subsequent  to  the  sale,  redemption, 
detract  from  the  interest  conveyed  to  the  purchaser.      "It  is 
against  all  principle  that  a  vendor  should  be  enabled,  after 
parting  with  his  whole  interest  in  particular  property,  to  impose 
an  additional  burden  upon  it  without  the  purchaser's  consent, 
....  and  without  any  contract  at  all"  (c). 

Accordingly,  where  A.  mortgaged  Whiteaore,  Blackacre,  and 
Greenacre  together  to  B.,  and  afterwards  mortgaged  Whiteacre 
to  C,  then  sold  Blackacre  to  D.,  and  finally  mortgaged  Ghreen- 
acre  to  E. ;  although  C,  having  paid  off  B.,  was  decreed  to 
hold  all  three  properties  until  he  was  paid  as  well  the  sum 
originaUy  advanced  by  him  as  that  paid  by  him  to  redeem  B., 
yet  E.  was  not  admitted  to  redeem  Blackacre,  the  estate  sold  to 
D.,'for  at  the  time  of  the  mortgage  of  Gfreenacre  to  E.,  A.  him- 
self had  no  right  at  all  in  Blackacre,  the  sale  to  D.  having  been 
made  prior  to  the  mortgage  to  E.  If,  however,  the  sale  to  D. 
had  been  only  a  mortgage,  A.  would  have  retained  a  right  of 
redemption  in  Blackacre,  and  could  have  given  that  to  E.  {d). 

In  a  case  where  the  owner  of  two  estates,  A.  and  B.,  having 
mortgaged  both  for  a  long  term,  sold  estate  A.,  and  then  mort- 
gaged estate  B.  to  different  parties,  the  purchaser  of  estate  A., 
having  afterwards  discovered  and  taken  a  transfer  of  the  first 
mortgage  in  order  to  protect  himself,  was  held  entitled  to  compel 
the  second  mortgagee  to  pay  the  whole  of  the  first  mortgage,  in 
order  to  redeem  estate  B.  only,  or  to  be  foreclosed  of  estate  B., 
on  the  ground  that  such  mortgagee  was  bound  by  the  same 
equities  as  his  mortgagor  (e). 

To  apply  the  doctrine  of  consolidation  the  transaction  must  No  oonsoli- 
be  between  the  same  parties,  or  those  claiming  under  them ;  for  ^ff^^^^^'® 
if  A.  concur  with  B.  in  a  mortgage  of  Whiteacre  to  C,  and  mortgagors. 
afterwards  B.  mortgage  Blackacre  to  C.  for  a  different  sum, 

■  (<;)  Per  Lord  Selbome,  in  .Tifffmff^^  T.  JordatiySup,   See  per  Lord  Northington 

Jordan.J  App.  Ca.  698,  702.   ^  ^  ^  in  WiUxe  v.  Sugg,  2  Ed.  78. 

(J)  Titley  y.  I>av%M,  2  Y.  &  C.  C.  C.  ^^ 

399,  n.,  405 ;  appioyed  in  J&nninga  r.  {e)  Sobfr  v.  Kemp,  6  Ha.  155. 
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neverthelesB  A.  and  those  claiming  under  him  may  redeem 
)  Whiteacie  without  also  redeeming  Blackacre  (/).  So  if  A.,  the 
owner  of  Whiteacre,  and  B.,  the  owner  of  Bhickacrey  join  in 
conTeying  the  two  estates  in  one  mortgage,  and  A.  afterwards 
mortgage  Whiteacre  to  the  same  partj  for  a  different  sum,  B. 
may  redeem  on  payment  of  the  fir&t  mortgage  debt  {g) ;  and  in 
this  last  case,  at  least  if  the  power  of  redemption  is  reserved 
generally  to  A.  and  B.  or  either  of  them,  B.,  in  respect  of 
the  sum  paid  by  him  on  behalf  of  A.,  will  be  entitled  to 
hold  Whiteacre  as  a  security  in  priority  to  the  further  charge 
made  by  A.  (h). 

And  if  A.,  having  already  mortgaged  Whiteacre,  join  with 
B.,  owner  of  Blackacre,  in  a  mortgage  of  the  two  estates  for 
securing  a  sum  lent  by  the  same  person  to  B.  (or,  as  it  would 
seem,  to  both),  B.  may  redeem  his  own  estate  on  payment  of 
the  sum  so  lent,  without  paying  off  the  separate  charge  on 
Whiteacre  (»). 

The  right  to  consolidate  only  arises  when  the  title  of  the  mort- 
gagees in  respect  to  each  mortgage  is  vested  in  one  and  the  same 
hand.  Consequently  there  is  no  such  right  where  one  mortgage 
is  to  A.  and  the  other  is  to  A.  and  B.  as  joint  tenants,  although 
there  is  a  possibility  of  both  mortgages  becoming  vested  in  A., 
and  though  A.  could  give  a  good  receipt  for  the  moneys  secured 
upon  both  mortgages  {k). 

The  same  principle  applies  where  the  first  mortgage  by  the 
two  persons  is  of  their  separate  shares  of  the  estate,  and  subse- 
quent separate  mortgages  are  made  by  each  of  his  own  share : 
there  is  no  consolidation  (/). 

Where  an  owner  in  fee  of  two  estates  made  a  voluntary  settle- 
ment of  one  of  them,  and  afterwards  mortgaged  it;  he  also 
mortgaged  the  other  estate,  and  both  mortgages  became  vested 
in  the  same  person ;  it  was  held  that  the  mortgagee  was  not 
(Butitled  to  consolidate  as  against  the  persons  claiming  under 
the  settlement  (m). 

On  the  like  principle,  where  a  tenant  for  life  having  under 
a  i>ower  charged  an  estate,  and  then  mortgaged  the  charge 


(/)  Jones  V.  Smith,  2  Ves.  Jon.  876. 

Q)  Higgina  v.  Frankia,  16  L.  J.  Gh. 
829 ;  B(nvk<r  v.  Btdl,  1  Sim.  N.  S.  29. 

(A)  Higgins  v.  Frankis,  15  L.  J.  Ch. 
329  ;  Bowker  v.  Bull,  1  Sim.  N.  S.  29. 

(t)  Aldtcorth  y.  Bobinaon,  2  Beay. 


287. 

(k)  Riley  y.  Hall,  79  L.  T.  244. 

(/)  Thomeyerofi  y.  Crockett^  2  H.  L. 
C.  239. 

(m)  Be  Walhampton  Ettaie,  26  Gh.  D. 
391. 
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and  property  of  his  own  to  Beveral  mortgagees,  the  remainder-       Chap, 
man  can  redeem  the  charge  separately  from  the  other  estate  (n).  XLni.(iii.) 

So  there  is  no  consolidation  where  one  mortgage  is  by  a  firm  Oaae  of  firm. 
and  the  other  by  a  member  thereof  (o).    Nor  conversely  where 
one  mortgage  is  to  a  firm  and  the  other  to  a  member  thereof  (p). 

In  one  case  where  a  firm,  then  consistiag  of  two  partners,  had 
mortgaged  certain  partnership  property,  and,  after  the  admis- 
sion into  partnership  of  another  member,  the  firm  mortgaged 
other  partnership  property  to  the  same  mortgagee,  it  was  left 
undecided  whether  or  not  there  could  be  consolidation  (q). 

The  circumstance  that  the  mortgages  which  were  consolidated  Ineuzanoe 
by  an  insurance  company  were  taken  in  the  names  of  different  *^**°^P*"y* 
trustees  was  at  one  time  thought  to  be  unimportant  (r). 

iy. — ^Loss  of  the  Kight  to  Consolidate. — ^If  two  properties  "are  Seyeranoe  of 
mortgaged  by  the  same  mortgagor  to  the  same  mortgagee,  and  SJ^tf*" 
the  mortgages  become  vested  in  different  assignees  of  the  mort- 
gagee, the  right  to  consolidate  is  gone,  and  the  mortgagor  may 
redeem  the  securities  separately  («). 

Similarly,  the  right  to  consolidate  will  be  lost  where  one  Cesser  of  one 
mortgage  has  ceased  to  exist,  as  where  a  mortgaged  leasehold  ""^'^^fi^* 
has  become  vested  in  the  lessor  through  forfeiture  on  bank- 
ruptcy (^). 

The  principle  of  these  rules  is  thus  stated  by  Sir  H.  Cot-  Principle  of 
ton,  L.  J.  (tt) :  "  The  mortgagee's  right  is  only  to  retain  both  ' 
properties  so  long    as  he  is  able  to  reoonvey   both  to   the 
mortgagor,  and,  if  he  voluntarily  parts  with  one,   his  right 


ceases." 


Where  a  mortgagee  holding  several  mortgages  made  by  the  Notice  to 
same  mortgagor  has  the  right  to  consolidate,  he  will  not  lose  ^^^ 
that  right  by  giving  notice  to  the  mortgagor  to  pay  off  one  of 
the  mortgages  {x). 

Y. — 'ESbet  of  Conveyanoing  Act,  1881,  sect.  17. — The  right  Difference 
of  a  mortgagee  to  consolidate  his  original  security  with  other  ^©'^een  the 
seoorities  held  or  acquired  by  him  in  certain  cases,  so  as  to  give  present  law  as 

to  oonsolida- 

{h)  Lord  Kentwgton  t.  Bouverie,  7  713;  overruled,  Jenningt  v.  Jordan,  6  ^^^' 

H.  L.  C.  557.  App.  Oa.  698. 

(o)  Cummins  y.  Fletcher,  14  Ch.  D.  («)  Ga.  &  Op.  M.  S.  78. 

6W,  O.  A.,  per  James,  L.  J.,  question-  \t)  ReMaggelt,  16  Ch.  D.  117,  C.  A. ; 

ing  Beetor  v.  Luck,  L.  &.  4  £q.  637.  Re  Oregaon,  Chrtslison  v.  Bolam,  36  Ch. 

(p)  EUey  T.  EM,  sup,  D.  223,  226.     See  Mayor  of  Brecon  v. 

(si^  Bagjettf  jE^.    Williams,   16  Seymour,  26  Beay.  548. 

Ch.  B.  117,  C.  A.  (m)  Be  Raggett,  sup.  at  p.  120. 

(r)  Tassel  y.  Smith,  2  De  G.  &  J.  (x)  Or\fith  y.  Found,  45  Ch.  D.  553. 
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Chap.  him  a  further  charge  on  property  not  included  in  his  original 
XLIII.  (v.)  security,  was  formerly,  as  a  general  rule,  a  right  incident  to  the 
contract  of  mortgage.  Now,  however,  by  the  Conveyancing 
Act,  1881  (y),  so  far  as  relates  to  mortgages  which,  or  one  of 
which,  are  or  is  made  on  or  after  the  1st  January,  1882,  no  right 
of  consolidation  can  arise  in  the  absence  of  a  contrary  intention 
expressed  in  the  mortgages  or  in  one  of  them  made  on  or  after 
that  date. 
Conv.  Act,  By  geet.  17  of  that  Act  it  is  enacted  as  follows : — 

1881,  8.  17.  "^ 

ReBtriction  on       "(1.)  A  mortgagor  seeking  to  redeem  anyone  mortgage,  shall, 
^f'^^rt^^    by  virtue  of  this  Act,  be  entitled  to  do  so,  without  paying  any 
o  mortgages,  jj^^j^^y  ^^^  luider  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other  than  that  com- 
prised in  the  mortgage  which  he  seeks  to  redeem. 

'*  (2.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  mortgage  deeds  or  one  of  them. 

*'  (3.)  This  section  applies  only  where  the  mortgages  or  one  of 
them  are  or  is  made  after  the  commencement  of  this  Act." 

Effect  of  tliifl  The  effect  of  this  section  is  that  there  will  be  no  consolidation 
except  where  the  Act  is  expressly  excluded ;  the  result  being  to 
substitute  consolidation  by  contract  in  place  of  consolidation  by 
law.  A  contract  afiSrming  the  right  to  consolidate  must  be  clear 
and  explicit  in  its  terms  (z).  The  section  applies  only  to  cases 
where  the  several  mortgages  include  or  relate  to  different  pro- 
perties {a).  It  seems  to  be  the  usual  practice  to  insert  a  dause 
excluding  the  section  (b) ;  but  it  is  submitted  that  in  ordinary 
cases  a  mortgagee  should  be  content  to  rely  on  his  original 
security,  and  that  the  right  to  consolidate  should  not  be  reserved 
except  in  special  cases,  as,  for  instance,  loans  to  builders,  where 
it  is  intended  to  make  numerous  advances. 

An  agreement  to  execute  a  legal  mortgage  with  such  powers 
and  provisions  as  the  mortgagee  may  require  for  securing  the 
mortgage  debt  does  not  entitle  the  mortgagee  to  have  inserted  a 
clause  excluding  the  operation  of  the  section  (c). 

If  one  mortgage  excludes  the  section,  any  number  of  other 
mortgages  which  do  not  exclude  it  may  be  consolidated  there- 
with ;  and  this  right  will  not  be  lost  by  giving  notice  to  pay  off 
one  of  them  (rf). 

(y)  44  &  46  Vict.  c.  41.  (c)  Farmer  v.  Fitt,  (1902)  1  Ch.  954. 
h)  Bird  v.  Wenn,  33  Ch.  D.  216. 

(a)  Re  Salmon,  (1903)  1  K.  B.  147.  W  Griffith  v.  Fimnd,  45  Ch.  D.  653  ; 

\b)  3  Ch.  D.  at  p.  217.  Me  Salmon,  tup. 
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OHAPTEE  XLIV. 

* 

OF  THE  REMEDIES  OF  MORTGAGEES  FOR  ENFORCING 

SECURITIES  GENERALLY. 

L — ^All  Semedies  may  be  punned  at  onoe. — ^Mortgagees  are 
generallj  armed,  by  virtue  of  the  express  terms  of  the  instru- 
ment creating  their  security,  or  by  statutory  enactments  to  be 
hereafter  considered,  with  powers  of  sale  and  appointing  receivers 
for  the  purpose  of  enforcing  or  protecting  their  securities. 

The  remedies  open  to  a  mortgagee  for  these  purposes  in  Remedies  of 
respect  of  which  he  requires  the  assistance  of  the  Court,  are  as  ™°'%*«f®®- 
follows: — ^he  may,  in  a  proper  case,  obtain  an  order  for  the 
appointment  of  a  receiver ;  or  he  may  bring  an  action  against 
the  mortgagor  personally  on  the  covenant  for  payment  of  prin- 
cipal and  interest ;  or  he  may  bring  an  action  for  foreclosure  and 
recovery  of  possession  or  sale  of  the  mortgaged  property. 

If  the  mortgagor  becomes  bankrupt,  or,  if  he  dies  and  an 
action  is  brought  for  the  administration  of  the  estate,  or,  in  the 
case  of  a  company,  upon  a  winding  up,  the  law  provides  means 
for  enforcing  the  mortgagee's  security,  which  will  be  hereafter 
considered. 

A  privilege  is  annexed  to  the  mortgagee's  estate  which  forms  Mortgagee 
an  exception  to  the  general  rule  against  multiplicity  of  suits ;  J^urse  to 
for  a  mortgagee  may  at  the  same  time  proceed  on  all  his  several 
remedies  (a),  unless  he  has  agreed  to  suspend  any  particular  once. 
remedy  {b) ;  he  may  at  the  same  moment  bring  his  action  for 
the  land  and  proceed  on  his  bond  or  covenant  and  other  col- 
lateral securities,  and  for  foreclosure,  and  since  the  Judicature 

{a)  Bumell  t.  Martin,  Doug.  417;  Be  Keldau,  Exp,  Melton ,  W.  N.  (1888) 

SehttoU  T.  Sail,  1  Sch.  &  L.  176 ;  Lock-  94 ;  36  W.  R.  58  >,  C.  A. 

hart  T.  Hardy,  9  Beav.  349 ;  Reea  v.  '  {b)  Coekell  v.  Bacon,  10  Bear.  158. 

Fdrkimon,  2  Anst.   497 ;    Duncan  v.  See  Serrao  v.  Noel,  15  Q.  B.  £>.  549,                                          j    i 

Manehetier  Water  JForks,  8  Pri.  697 ;  0.  A.  (oonsent  order).                                                                     '    ' 
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Chap.  Act  in  the  same  action  (c).  This  right  is  exeroiseahle  not  only 
XLIY.  (i.)  as  against  the  mortgagor  himself,  hut  as  against  a  subsequent 
incumbranoer  or  assignee  (d). 

So  also  a  mortgagee  who  has  sold  the  mortgaged  property 
under  his  power  of  sale  may  sue  the  mortgagor  on  his  covenant 
for  the  balance  (^),  or  proceed  to  recover  it  by  enforcing  any 
collateral  securities  which  he  may  hold  (/). 

In  like  manner  a  pawnee  may  hold  the  pawn  whilst  suing  the 
pawnor  {g). 

So,  also,  if  mortgaged  property  is  sold  by  order  of  the 
Court  (A),  and  the  proceeds  of  sale  are  insuf&cient  to  satisfy 
the  amount  due  for  principal,  interest,  and  costs,  the  mortgagee 
may  sue  on  the  covenant  for  the  deficiency  (t).  Similarly, 
where  mortgaged  property  is  sold  in  an  action  for  the  adminis- 
tration of  an  insolvent  mortgagor's  estate,  the  mortgagee  may 
prove  for  the  deficiency  (A). 

Formerly  a  mortgagee  might  have  taken  the  body  of  the 
debtor  in  execution,  and  still  be  entitled  to  the  benefit  of  his 
security  (/) ;  but  a  discharge  of  the  debtor  from  custody 
generally  operated  as  a  satisfaction  of  the  judgment  (m). 

The  power  of  imprisonment,  which  is  vested  in  the  Court  by 
the  Debtors  Act,  1869,  on  default  in  payment  of  any  debt  in 
pursuance  of  an  order  of  Court  or  judgment,  does  not  operate 
as  a  satisfaction  or  extinguishment  of  the  debt,  or  deprive  any 
person  of  the  right  to  take  out  execution  against  the  lands, 
goods,  or  chattels  of  the  person  imprisoned  (n). 

Under  the  former  practice  a  mortgagee  was  not  precluded 
from  bringing  an  ejectment  at  law,  though  at  the  same  time  he 
had  a  bid  for  foreclosure  pending  in  equity  (o). 

But  a  mortgagee  cannot,  without  the  leave  of  the  Court, 

exercise  his  power  of  sale  after  an  order  m'si  for  foreclosure  {p). 

Several  An  incumbrancer  may  bring  two  suits  under  certain  circum- 

aodoiiB. 


{e)  36  &  37  Viot.  o.  66,  b.  24. 

(d)  Coekell  y.  Bacon^  16  Beav.  158. 

\e)  Rudge  v.  Jtiehens,  L.  B.  8  O.  P. 
368. 

(/)  See  Lockhart  ▼.  Hardy,  9  Beav. 
349,  where  the  mortgage  was  in  the 
form  of  a  trust  for  sale. 

{g)  Story,  Bailm.  b.  315. 

{h)  As  to  sale  in  lien  of  foreclosure, 
Boeposty  Chap.  ZLIX.,  Sect.  IT.  (ii). 

(t)  Wilton  Y.  Lady  Dttmanyt  18  Bear. 
293. 


(k)  Be  Talbot^  King  v.  Ckiek^  39  Ch. 
D.  667. 

(0  Davit  y.  JBattine,  2  R.  &  Hy.  76  ; 
Colby  ▼.  Gibson,  3  Smith,  616.  And 
see  Zhyd  ▼.  Mason,  4  Ha.  132. 

(m)  Catilin  t.  Kemot,  3  C.  B.  N.  S. 
796. 

(n)  32  &  33  Vict.  c.  62,  s.  5. 

(o)  Booth  T.  Booth,  2  Atk.  343. 

(p)  Stevens  y.  Theatres,  Ltd,,  (1903) 
1  Oi.  867. 
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stances ;  thus,  suppose  a  mortgage  on  real  estate,  and  a  derivative       Chap, 
mortgage  thereof  be  made,  the  original  mortgagee  may  bring    SXTV.  (1.) 
two  suits,  one  for  redemption  and  one  for  foreclosure,  and 
neither  could  be  stayed  (q) ;    and  a  mortgagee  may,  after  a 
decree  for  redemption,  bring  an  action  for  foreclosure,  imless  it 
is  done  merely  to  accumulate  expenses  (r). 

If  a  mortgagee  of  one  estate  contract  with  the  mortgagor  for 
the  purchase  of  that  estate  or  another,  he  cannot  be  delayed  in 
recovering  his  mortgage  debt  until  a  good  title  can  be  made  and 
an  account  taken  between  him  and  the  mortgagor  («). 

The  Court  would  not  prevent  a  mortgagee  from  taking  out  Execution  on 
execution  upon  a  judgment  recovered  by  him  in  an  action  of  ^    ^^^^  ' 
oovenant,  upon  the  ground  that  the  mortgagee  has  abready  con- 
tracted to  seU  the  property  for  a  lai^er  sum,  but  the  validity  of 
which  contract  the  mortgagor  had  filed  a  bill  to  impeach  {t). 

So,  also,  an  order  for  sale  of  the  mortgaged  property  does 
not  prevent  the  mortgagee  from  issuing  execution  on  a  personal 
judgment  obtained  for  payment  of  the  mortgage  moneys  (u). 

An  original  mortgagee  who  has  made  a  sub-mortgage  will  Sab-mort- 
not  be  restrained  from  suing  his  mortgagor,  if  the  sub-mort-  ^^^^' 
gagee  holds  him  to  the  debt  secured  by  the  sub-mortgage ;  he 
must,  however,  undertake  to  pay  what  he  recovers  from  his 
mortgagor  to  his  sub-mortgagee  (x), 

A  prior  incumbrancer  is  not  bound  to  go  in  under  a  decree 
obtained  by  a  puisne  incumbrancer  for  an  inquiry  for  incum- 
brances :  he  may  bring  an  action  of  his  own  (y). 

A  mortgagee  is  not  prevented  by  an  administration  suit  from  Administrs- 
prooeeding  with  his  remedies  against  the  mortgaged  premises,  doM  not^^* 
although  there  is  an  inquiry  in  the  administration  suit  respect-  ▼entother 
ing  the  mortgage  {»). 

An  equitable  mortgagee  may  bring  an  action  to  compel  a  ^^<^  ^ 
conveyance  to  himself  of  the  legal  estate  or  otherwise  for  the  mortgage. 
perfecting  of  his  security,  and  so  facilitating  the  exercise  of 
his  remedies;  and  he  may  do  so  even  after  a  tender,  if  the 
proper  notice  had  not  been  given,  or  even  after  notice,  if  the 

(q)  Oage  t.  Lord  Stafford,  1  Yes.  Sen.  (^)  WiUia  y.  Levett,  1  De  a.  &  S. 

646.  392. 

(r)  Shepherd  t.  lUUy,  2  Atk.  348 ;  (u)  IteKelday,Exp.Meitim,3eW.'R, 

Orufeon  t.   Qerrard,  4  Y.   &  O.  Ex.  686,  C.  A. 

119,  128.    See  Dunstan  ▼.  Fatersm,  2  (x)  O-umey  ▼.  Seppings,  2  Ph.  40. 

Pb.  341 .  M  Arnold  t.  Bainbrid^e,  2  De  G.  F. 

(t)  I^a  T.  SUpheHi,  2  Mj.  &  E.  334,  &  J.  92. 

339.  (s)  Crowie  t.  SutteU^  4  0.  P.  D.  186. 
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C9iap. 
XLIV.  (i.) 


Mortgagee  of 
trofit  property 
not  a  cestui 
que  trutt. 


Literpleader. 


Suing  iff 

formd 

pauperis. 


sum  tendered  be  considered  inBoffioient,  thongh  at  the  peril  of 
ooBts  if  it  turn  out  that  a  proper  amount  was  tendered,  unless 
there  be  such  a  complete  offer  to  pay  all  that  shall  be  found 
due,  as  will  enable  the  Court  to  decree  foredosure  in  case  of 
non-payment  in  pursuance  of  the  offer  (a).  And  for  the  purpose 
of  enforcing  his  security  upon  the  interest  of  his  mortgagor  in 
an  agreement,  he  may  sue  for  specific  performance  of  the  agree- 
ment (6) . 

Where  trustees  under  the  terms  of  their  trust  raise  money  by 
mortgage,  the  mortgagee  is  not  an  object  of  the  trust  further 
than  as  their  trust  enabled  the  trustees  to  make  him  a  good 
mortgage ;  in  other  respects  he  is  in  the  ordinary  situation  of 
a  mortgagee  with  all  the  remedies,  but  only  the  remedies  of  a 
mortgagee ;  and  accordingly  he  has  no  right  to  call  upon  the 
trustees  to  sell  in  order  to  pay  him  {c). 

Where  the  title  to  the  equity  of  redemption,  or  the  right  to 
the  possession  of  the  title  deeds  is  disputed,  the  mortgagee  may 
interplead  (d) ;  and  the  same  rule  will  hold  good  with  regard  to 
the  holder  of  a  charge  or  lien  upon  goods  (&),  but  not  if  the  lien 
attaches  upon  one  only  of  the  parties  by  whom  the  goods  are 
claimed  (/). 

Either  a  mortgagee  (g)  or  a  mortgagor  (h)  may  sue  in  formd 
pauperis. 


Annuitant. 


PlroceedingB 
abroad. 


iL — ^When  Mortgagee  will  be  precluded  from  exercising  all  Ms 
Bemedies. — ^There  are,  however,  some  exceptions  to  this  general 
right  of  the  mortgagee  to  use  all  his  remedies.  Thus,  where  an 
annuitant  has  a  special  remedy  by  entry  and  distress,  either 
expressly  or  under  4  G-eo.  II.  c.  28,  and  the  rents  of  the  estate 
are  sufficient  to  answer  the  annuity,  he  will  not  be  allowed  to 
pursue  the  more  burdensome  remedy  of  a  suit  in  equity  (t). 

An  injunction  was  granted  restraining  mortgagees  of  a  West 
India  estate  from  proceeding  by  bill  of  foreclosure  in  a  colonial 


(a)  Qrugeon  v.  Oerrard,  4  Y.  &  0.  Ex. 
119 ;  Malone  y.  Geraghiyy  1  H.  L.  C. 
81.  And  Bee  Sporle  ▼.  Whayman^  20 
Beay.  607. 

{b)  Broume  ▼.  Xomfon  Neeropolitj  ^, 
Co.,  6  W.  R.  188. 

{e)  Palk  Y.  Lord  Clinton,  12  Yes.  48, 
66.     See  Page  ▼.  Cooper,  16  Beav.  396. 

{d)  ShotboU  v.  Biseow,  2  Eq.  Ca.  Abr. 
173  ;  Boberts  y.  Ball,  7  E.  &  B.  323. 

{e)  Cotter  ▼.  Bank  of  England,  3  Moo. 


&  So.  180.  See  Attenhorough  v.  London 
^  St,  Katharine  Dock  Co.,Z  G.  P.  D. 
460,  C.  A. 

(/)  Braddiek  ▼.  Smith,  2  Moo.  &  So. 
131. 

(o)  Anon.,  2  Moll.  338. 

(A)  Ferry  v.  Walker,  1  Y.  &  C.  C.  0. 
676. 

(«)  Buxton  T.  Monkhouse,  G.  Coop. 
41 ;  SoUory  v.  Leaver,  L.  K.  9  Eq.  22 ; 
Kelsey  t.  Kelsey,  L.  B.  17  Eq.  496. 
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Court,  after  a  decree  for  an  aooount  on  bill  filed  in  England  to  diap. 
redeem ;  all  the  parties  being  in  England  (k).  Where  a  mort-  XLIV.  (ii.) 
gage  is  made  of  property  abroad,  and  proceedings  are  taken  in 
the  foreign  tribunal,  the  proceedings  will  not  be  restrained  by 
injunction  if  the  party  seeking  the  injunction  can  appear  there 
and  assert  his  rights,  or  the  mortgagor,  a  company,  is  in  course 
of  winding  up  (/). 

But  a  mortgagee  has  been  restrained  from  proceeding  in  a 
foreclosure  suit  in  a  colonial  Court,  commenced  after  a  decree 
directing  inquiries  and  accounts  in  an  English  suit  for  redemp- 
tion, all  the  parties  being  in  England.  The  plaintiff  in  the 
English  suit  was,  however,  put  upon  terms  to  submit  to  such 
orders  in  the  colonial  Court  as  the  English  Court  should  think 
reasonable  (m). 

The  Court  refused  to  dissolve  an  injunction  restraining  the 
mortgagee  of  a  Demerara  estate  from  proceeding  in  an  action 
on  a  promissory  note  for  payment  of  an  instalment  of  the  mort- 
gage money,  unless  the  mortgagee  gave  security  to  account  for 
what  he  so  recovered,  in  case  the  mortgagor  was  damnified  by 
the  mortgagee  not  producing  the  "grosse"  copy  of  the  act  of 
hypothecation,  the  production  of  which  the  mortgagor  asserted 
to  be  necessary  for  his  discharge  (n). 

Where  an  action  was  brought  and  the  mortgagee  was  paid  all  Further 
that  he  claimed,  he  could  not  sue  in  equity  for  a  further  sum  amount 
unclaimed  by  mistake  in  the  action  (o).     Nor  could  a  building  ^S^^ 
society  who  had  by  mistake  given  the  usual  statutory  receipt  (jp). 

The  mortgagee  may  use  such  remedies  as  will  give  him  the  Action  by 
eaaest  reUef ,  unless  the  pursuit  of  the  remedy  is  contrary  to  the  S^^ff^  " 
spirit  of  the  contract  and  in  breach  of  good  faith ;  as  where  the  good  ^a^th. 
creditor  sued  upon  an  implied  contract  to  recover  a  debt,  when 
the  intention  was  only  to  enter  up  judgment  upon  a  warrant  of 
attorney  {q) .     But  it  will  not  be  considered  a  breach  of  good  faith 
if  the  strict  term  of  a  contract  is  enforced;  as  where  the  creditor  I 

agreed  not  to  enter  up  judgment  on  a  warrant  of  attorney,  if 
the  premiums  of  a  policy  of  insurance  were  punctually  paid, 

{k)  BeekfinrdY.  Kemhle,  1  S.  &  St.  7  ;  in)  Bentinck  t.  Willink,  2  Ha.  1. 

(UuTon  Iron  Co.  y.  Maclarmy  L.  B.  6  (o)  Darlow  v.  Cooper ,  34  Beav.  281. 

H.  L.  437.  (p)  Harvey  v.  Municipal  Bldg,  Soc., 

(0  Moor  ▼.  AnglO'ItaUan  Bank,  10  26  C.  D.  273. 
Ch.  D.  681.  {q)  Sherborne  t.  Tollemaehe,  18  0.  B. 

(m)  Beekford  y.  KenMe^  tup.  N.  S.  742.  ^ 

VOL.  II. 


in 
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and  default   being   made   in  such   payment,  judgment  was 
entered  up  (r). 

So  a  creditor  oould  not  prove  under  an  inspeotorship  deed,  and 
receive  dividends  on  his  whole  debt  and  retain  the  security  of  a 
policy,  when  upon  the  general  construction  of  the  deed  the  whole 
matter  was  to  be  dealt  with  as  in  bankruptcy  («)• 

Again,  the  mortgagee  will  be  controlled  in  his  remedies,  if  by 
subsequent  contract  with  the  mortgagor  the  respective  rehitions 
of  the  mortgagor  and  mortgagee  have  been  altered,  or  if  rights 
have  been  conferred  by  the  mortgagor  on  third  persons,  and  the 
mortgagee  has  done  acts  which  amount  to  an  acknowledgment 
of  such  rights;  as  when  rights  have  been  created  by  a  canal 
company,  as  mortgagor  (^),  or  rights  of  burial  granted  by  the 
mortgagor  of  a  burial  ground  within  the  objects  to  which  it  was 
devoted  («). 

If  a  mortgagee,  before  having  recourse  to  any  other  remedies, 
commences  an  action  for  foreclosure  and  obtains  a  decree  absolute, 
he  will  not  be  allowed  to  sue  the  mortgagor  upon  the  covenant 
and  also  to  make  the  mortgaged  estate  his  own  by  means  of  the 
foreclosure,  even  though  the  value  of  the  property  turns  out  to 
be  insufficient  to  cover  the  debt.  So,  a  mortgagee  will  not 
generally  be  allowed,  after  foreclosure,  to  come  in  under  an 
administration  suit,  and  prove  for  the  deficiency  (x) ;  but  a 
mortgagee,  after  foreclosure  and  attempted  sale,  was  admitted 
to  prove  in  an  administration  suit  upon  giving  up  the  property, 
but  was  not  allowed  the  costs  of  foreclosure  (y).  The  effect  of 
an  action  on  the  covenant  brought  by  a  mortgagee  after  fore- 
closure is  to  revive  the  right  of  redemption  (s).  If  the  mort- 
gagee enters  into  possession  under  a  foreclosure  and  sells  the 
property,  thereby  precluding  the  mortgagor  from  opening  the 
foreclosure,  he  will  not  be  allowed  to  sue  the  mortgagor  for  any 
part  of  the  mortgage  debt,  though  the  sale  may  have  produced 
less  than  the  amount  due  (a).    This  rule  will  not,  however, 


(r)  Winthrop  r,  Murray,  8  Ha.  214. 
See  I^rry  t.  Oreat  Ship  Co.,  4  B.  &  S. 
656. 

(f)  Eitiffs/ord  T.  Swinford,  4  Drew. 
706. 

(t)  Mold  y.  JFheatcroft,  27  Bear.  610. 

(m)  Morekmd  y.  Exehardwn,  24  Beay. 
83. 
(x)  Lockhart  y.  Hardy,  9  Beay.  849. 


(y)  Haiynu  y.  Saynts,  8  Jar.  N.  S. 
604. 

(s)  Daahwood  y.  Blithway,  1  Eq.  Ca. 
Ab.  317 ;  Tooke  y.  Hartley,  2  Bro.  C.  0. 
125  ;  Booth  y.  Booth,  2  Atk.  344. 

(a)  Ferry  y.  Barker,  8  Ves.  627  ; 
S.  C,  13  Ves.  198 ;  Falmer  y.  Hendrie, 
27  Beay.  349 ;  Burrellr.  Smith,  L.  B. 
7  £q.  399. 
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apply  where  the  mortgagee  has  obtamed  an  order  for  sale  in 
lieu  of  foreclosure  which  has  not  been  acted  upon  {b). 

Accordinglj,  the  most  prudent  course  for  a  mortgagee  whose 
security  is  insufficient  to  coyer  the  debt  is  first  to  enforce  his 
personal  remedies  against  the  mortgagor,  and  then  to  resort  to 
the  mortgaged  estate  for  the  unsatisfied  balance,  if  any,  of  the 
debt. 


Chap. 
XLIV.  (ii.) 


iii. — Staying  Proceedings. — ^The  mortgagor  may,  under 
7  Geo.  II.  c.  20  (c),  stay  any  action  brought  by  the  mortgagee 
by  paying  the  money  claimed. 

This  statute  does  not  take  away  any  right  of  action — ^it  only 
stays  an  action  on  certain  terms,  and  has  no  application  when 
the  mortgage  has  been  paid  off  before  action  brought  (d). 

A  judge  at  chambers  has  authority  to  make  an  order  under 
the  statute  as  well  as  the  Court  (e). 

It  has  been  stated  by  judges  of  high  authority,  that  ihe  Independent 
Courts  of  equity  did  not  require  the  aid  of  the  Legislature  for  ©f  eqnity.^ 
the  purpose  mentioned  in  the  Act,  and  that  the  real  object  of 
the  Act  was,  to  give  a  new  authority  to  the  Courts  of  latVy  the 
section  as  to  Courts  of  equity  being  merely  incidental  and 
unnecessary  (/).  Inasmuch  as,  since  the  Judicature  Acts,  equit- 
able jurisdiction  has  been  conferred  on  all  Divisions  of  the  High 
Court,  it  is  now  seldom  necessary  for  a  mortgagor  to  have  recourse 
to  the  provisions  of  this  statute,  and  the  decisions  thereon  seem 
to  require  only  a  somewhat  brief  notice. 

An  action  "  brought  on  any  bond  "  for  the  purposes  of  this  Covenants  arc 
Act  includes  an  action  on  the  covenant  for  payment  contained  ^ 
in  a  mortgage  deed  {g). 

If  there  be  other  mortgages  on  other  lands,  the  mortgagor  GonBolidation 
cannot  proceed  under  this  statute  without  redeeming  all  (A),  a^d  tacking, 
unless  the  case  falls  within  sect.  17  of  the  Conveyancing  Act, 
1881  (»),  or  unless  the  right  to  consolidate  has  accrued  since  the 


{h)  Be  Kelday,  Exp,  Maton,  W.  N. 
(1888)  94 ;  36  W.  R.  685. 

{e)  Similar  provisionB  were  con- 
tained in  the  stat.  16  &  16  Vict.  o.  76, 
aa.  219 — 221,  aome  of  which  sections 
an  nov  repealed. 

(d)  Smeetmr.  Collier,  6  D.  &  L.  184. 
See  Jnd.  Aot,  1873  (36  &  37  Yiot.  o.  66), 
1.89. 


{e)  Sands  to  Thompson^  22  Gh.  D.  614, 
618 

(/)  Fraed  v.  Hull,  1  S.  &  St.  331. 
And  see  Boys  v.  Ford,  4  Madd.  40 ; 
Darner  v.  Lord  Fm'tarlingion,  2  Ph.  30  ; 
Faynter  v.  Carew,  Kay,  App.  zzxyi. 

ifj  Dixon  V.  Wigram,  2  Cr.  &  J.  613  ; 
Smeeton  t.  Collier,  6  D.  &  L;  184. 

(A)  Roe  V.  Soley,  2  W.  Bl.  726. 

(i)  44&46yiGt.  c.  41. 
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Chap. 
XLIV.  (iii.) 

Reoonvey- 
anoe. 


Debt  payable 
by  instal- 
ments. 


What  actions 
may  be 
stayed. 


No  order  to 
prejudice 
other  parties. 


€hoTmdflfor 

refusing 

Older. 


Contract  by 
mortgagor  to 
seUto 
mortgagee. 


entry  for  trial  (A),  or  without  payment  of  other  moneys  which 
may  be  tacked  (/). 

It  was  held  in  one  case  that,  where  a  mortgagor  has 
stayed  proceedings  under  this  Act,  the  mortgagee  is  bound  to 
reconvey  and  to  deliver  up  the  title  deeds,  upon  payment  of  the 
principal  money  and  interest  and  costs  of  the  action  pending, 
without  regard  to  any  expenses  which  the  mortgagee  might 
have  previously  incurred  in  trying  to  effect  a  sale,  or  in 
recovering  possession,  &o.  {m).  In  another  case,  however,  the 
Court  held  that  the  mortgagor  must  pay  the  additional  expenses 
as  well  as  the  cost  of  the  reconveyance,  before  he  can  claim  the 
estate  and  title  deeds  (n). 

Where  the  debt  is  payable  by  instalments,  and  on  one  default 
the  whole  becomes  due,  relief  is  given  only  upon  payment  of  the 
whole  (o). 

As  all  Divisions  of  the  High  Court  of  Justice  are  now  com- 
petent to  exercise  both  legal  and  equitable  jurisdiction,  it  is 
clear  that  an  application  to  stay  proceedings  under  this  Act  may 
be  brought  in  any  division  whatever  the  nature  of  the  action 
may  be,  provided  it  is  brought  by  the  mortgagee  in  his  character 
as  such. 

No  order  will  be  made  to  the  prejudice  of  other  defendants ; 
so  where  a  mortgagee  brought  an  action  against  the  mortgagor 
and  several  puisne  mortgagees,  the  Court,  having  regard  to  the 
rights  of  all  parties,  refused  a  stay  of  proceedings,  but  directed 
an  inquiry  as  to  priorities  ( p). 

The  application  must  be  made  before  the  mortgagee  is  entitled 
to  sue  out  execution  {q),  and  will  not  be  granted  if  the  mort- 
gagor is  in  contempt  (r) . 

If  a  mortgagor  contracts  to  sell  to  the  mortgagee  his  equity 
of  redemption,  and  the  mortgagee,  before  the  completion  of  the 
contract,  proceeds  by  ejectment  to  evict  the  mortgagor  from  the 
possession,  the  Court  will  not  stay  the  proceedings  on  tender  of 
principal,  interest,  and  costs,  as  the  mortgagor  has  no  longer 


(k)  Maithewt  v.  Antrobus,  49  L.  J. 
Oh.  80. 

(Q  FeUon  t.  Ash,  Barnes,  177.  See 
GMdriffht  y.  Jfoor^,  Barnes,  176; 
Vaughan  r.  Lhyd,  oited  7  Ves.  489. 

(m)  SmMton-v,  Collier,  5  D.  & L.  184. 

(it)  a^Um  y.  Rawlmgsy  18  L.  J.  Ez. 


249.    See  IhwU  y.  NeaU,  10  W.  B. 
627. 
(o)  QoodHtU  y.  NtftitU,  11  Moo.  491. 

(p)  Fains  y.  JSdwardSf  8  Jut.  N.  S. 
1201 ;  LoiteH  y.  Cl\fe,  5  Jur.  403. 

(q)  AmisY.  Lloyd,  3  V.  &  B.  15. 

(r)  Sewitt  y.  JPCartn^y,  13  Yes.  660. 
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any  right  to  redeem,  and  equity  will  decree  him  to  complete       Chap, 
the  contract  («).  XLIV.  (iii.) 

It  has  been  held  that  the  effect  of  sect.  3  is  to  render  the  jy  j^^^ 
statute  not  applicable  where  the  right  to  redeem  is  disputed  redeeia 
upon  the  affidavits,  but  only  where  the  right  to  redeem  is      ^^ 
dear  (t). 

The  reference  to  Chambers  under  this  statute  must  proceed  on  There  must  be 
an  admission  that  the  principal  and  interest  claimed  are  due  (w).  Jew"*^^  °^ 

It  is  necessary  that  all  the  defendants  to  the  foreclosure  suit  Also  of 
should  admit  the  plaintiff's  title  (a?) ;  and  an  infant  defendant  E^*^'" 
will  not  be  bound  by  an  order  under  this  Act  (y) ;  though  in 
certain  cases  a  similar  order  may  be  obtained  under  the  general 
jurisdiction  of  the  Court  of  equity,  where  one  of  the  parties  is 
an  infant  (s). 

An  order  under  the  statute  may  be  obtained  without  affidavit  Order  may  be 
by  the  defendant  making  the  application,  although  the  fore-  ^i^^[f 
closure  action  pray  a  discovery  as  to  incumbrances,  and  the  affidavit, 
defendant  will  not  be  required  to  give  the  discovery  by  affi- 
davit (a). 

The  mortgagor  is  discharged  although  he  has  not  seen  the 
mortgage  money  properly  laid  out  (b). 

Independently  of  the  Act  payment  to  the  mortgagee  or  into  Staying" 
Court  will  discharge  the  mortgagor,  so  that  a  foreclosure  action  ^der  general 
cannot  be  maintained  against  him  (c),  and  proceedings  will  be  J«™diction. 
stayed  on  payment  into  Court  by  the  mortgagor,  or  a  subsequent 
incumbrancer  making  the  application,  of  a  certain  sum  on  a 
fixed  day  {d ) ;  but  where  no  tender  had  been  made,  the  Court 
refused  to  make  any  order,  on  the  application  of  one  of  such 
defendants,  staying  proceedings  on  payment  at  a  future  day,  it 
appearing  that  the  application  was  made  with  intent  to  delay 
the  mortgagee's  remedies  (e). 

Where  a  mortgagee  brought  a  suit  for  foreclosure  against  the 
mortgagors  and  subsequent  incumbrancers,  the  Court  stayed 


(t)  GoodtitU  V.  Popey  7  T.  R.  186 ;  (a)  Reeves  v.  Olaatonbuty  Canal  Co., 

Skinner  T.  Stacey,  1  Wila.  E.  B.  80.  14  Sim.  351. 

(0  Ooodiitle  y.  Bishop,  1 Y.  &  J.  344 ;  {b)  Bourton  ▼.  Wxllianu,  L.  R.  6  Gh. 

Doe  ▼.  Lowfh,  6  D.  &  L.  270.  657. 

(•»)  Hueon  t.  Hewson,  4  Ves.  105.  ^%^''  ^*  ^*  ^  ^'  ^^'' '  ^^  *®® 

W  Roe  T.  JFardU,  3  Y.  &  C.  Ex.  70.  ^'^^'^^  rinney,  Kay,  App.  xlv. ; 

(jf)  Luehington  ▼.  Friee,  9  Sim.  661 ;  Challie  v.  Qwynne,  Kblj,  App.  xlvi. 

Taylor  ▼.  Coatee,  3  Ha.  263.  (<,)   Paynter    v.   Carew,  Kay,   App. 

(x)  Grane  v.  Mitehell,  10  Sim.  484.  zxxyi. 
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Chap.  prooeedlngs,  under  its  inherent  jurisdiction,  on  the  application 
XLIV.  (ill.)  of  the  mortgagors,  though  they  disputed  the  plaintiff's  right  to 
claim  the  benefit  of  his  security,  upon  the  terms  of  their  paying 
into  Court  a  sum  sufficient  to  satisfy  principal,  interest  and  costs, 
and  undertaking  to  make  good  any  sums  not  covered  by  such 
payment  as  might  be  found  due  to  the  plaintiff  on  taking  the 
accounts,  and  indemnifying  him  against  any  proceedings  which 
might  be  taken  by  any  party  for  redemption  of  the  plaintiff's 
mortgage  (/). 

Where  the  taking  of  the  account  under  a  foreclosure  decree 
would  clearly  produce  only  vexation  and  expense,  the  security 
being  insufficient,  the  action  will  be  stayed  (g). 

The  mere  fact  that  an  order  for  sale  has  been  made  is  not 
equivalent  to  a  stay  of  execution  on  a  personal  judgment  for  the 
mortgage  debt  {h). 


Debentures. 


Action  on 
coTenant  by 
trosteesfor 
debenture 
holders. 


What  may  be 
recovered  by 
debenture 
holder  in 
action  on 
coyenant. 


iy. — Bemedies  of  Debenture  Holders  generally. — The  remedies 
of  debenture  holders  of  companies  not  being  companies  incor- 
porated for  purposes  of  a  public  nature  are  personal  judgment, 
sale  or  foreclosure,  receiver  and  winding-up  (i). 

Where  bonds  were  issued  payable  to  bearer,  and  the  property 
of  the  company  was  vested  in  trustees  to  secure  the  bonds  with 
interest,  but  the  covenants  were  made  with  the  trustees  only,  the 
bondholders  were  held  not  to  be  creditors  of  the  company ;  they 
could  only  put  the  trustees  in  motion  {k) ;  otherwise  where  the 
covenants  were  made  directly  with  the  bondholders  by  the 
company  (/). 

A  debenture  holder  cannot  obtain  personal  judgment  against 
the  company  for  a  larger  amount  than  is  owing  to  himself,  nor 
for  that  amount,  as  he  would  thus  be  placed  in  a  better  position 
than  his  co-debenture  holders,  but  he  may  sue  on  behalf  of 
himself  and  all  the  other  debenture  holders,  and  obtain  a 
declaration  that  the  debenture  holders  are  entitled  to  stand  in 
the  position  of  judgment  creditors  for  principal  and  interest 
due,  and  to  have  a  receiver  appointed  of  property  not  charged 
by  the  debentures  {m). 


(/)  I^ance  v.  Cowper,  W.  N.  (1871) 
76. 

(^)  Exchange  and  Sop  Co,  v.  Aaa.  of 
Financiers,  34  Ch.  D.  195. 

(A)  jReKeldai/,JSxp.Me9ton,Z6W,'R. 
585. 

(t^  As  to  debentures  to  bearer  being 


negotiable  instruments,  see  ante,  p.  500. 

(k)  £e  Uruguay,  ^.  Bail.  Co.,  II  Ch. 
D   372 

'(/)  Ae  Olathe  Silver  Mining  Co.,  27 
Ch.  D.  278. 

(m)  Hope  V.  Croydon  #  Nortoood  Tram- 
ways  Co.,  34  Ch.  D.  730. 
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A  mortgagee  of  property  belonging  to  a  company  or  a       Chap, 
debenture  holder  may,  at  any  time  before  the  commencement  XLIV.  (iv.) 
of  the  winding-up  of  the  company,  bring  an  action  to  enforce  Enforcing' 
payment  of  the  mortgage  moneys  or  realize  his  securities  (n),  fj^^*^^ 
subject  to  the  protection  from  foreclosure  or  sale  of  the  under-  winding  up. 
taking  of  a  railway  or  other  public  company  (o),  or  he  may 
generaUy  present  a  petition  to  wind  up  the  company  (p). 

So,  also,  such  mortgagee  or  a  debenture  holder  may  apply  for  Beoeiyer. 
the  appointment  of  a  receiver  of  the  profits  of  the  undertaking, 
notwithstanding  that  the  special  Act  incorporating  the  company 
gives  its  mortgagees  the  right  to  apply  to  the  justices  of  the 
peace  to  appoint  a  receiver  in  a  summary  way  (q). 

A  debenture  holder  does  not,  by  suing  on  behalf  of  himself  Debenture 
and  all  other  debenture  holders,  empower  himself  to  represent  bind  others  bj 
the  other  debenture  holders  for  the  purpose  of  binding  them  *ff'«o™«»*« 
by  any  agreement  with  respect  to  the  subject-matter  of  the 
action  (r). 

A  debenture  holder's  right  to  a  sale  may  be  qualified  by  the  Sale, 
trust  deed  or  conditions,  as^  for  instance,  where  his  right  is 
conditional  upon  his  giving  notice  to  the  trustees  (s). 

A  sale  may  be  ordered  before  judgment,  and  also  after  judg- 
ment before  all  the  persons  interested  are  ascertained,  whether 
served  or  not  (i^),  and  may  also  be  made  out  of  Court  {u). 

The  question  as  to  the  enforcement  by  a  mortgagee  of  his 
remedies  under  his  security,  after  an  order  for  winding-up  the 
company,  will  be  considered  in  a  subsequent  chapter  (^). 

(m)  JS^  BoMama,  fc.  Eoyal  Mail  Co.,  (r)  Securities,  fe.  Investment  Co.  y. 

L.  B.  5  Ch.  318.  Brighton  Alhambra,  62  L.  J.  Oh.  616. 

(o)  Seepost,  Ghap.XLIX.,8eot.  I.  (ii).  (a)  Sogers  y.  British  and  OolonialJM,, 

(p)  &eepost.  Chap.  LIII.  68  L.  J.  Q.  B.  14. 

(S)  Fripp  T.  Chard  Mail.  Co.,  11  Ha.  it)  Ord.  LI.  r.  1b. 

241.     And  see  post.  Chap.  XLYI.,  \u)  Ibid.  r.  !▲. 

Sect  n.  (iii).  [x)  Post,  Ohap.  LIII. 
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CHAPTER  XLV. 


OF  POWERS   OF  SALE. 


Section  I. 

Of  a  Mortgagee's  Bight  of  Sale  under  Express  and 

Statutory  Powers. 

i, — Of  Express  Powers  of,  and  Trusts  for  Sale  in  Hortgages. — 

Mortgagees  generally  have  a  right  to  sell  the  mortgaged  property 
on  default  of  payment  at  the  time  limited  by  the  mortgage  deed. 
Formerly,  in  order  to  give  this  right,  it  was  necessary  that 
express  powers  conferring  the  right  should  have  been  inserted  in 
the  deed,  but  it  is  now  usual  to  omit  such  powers  in  reliance  on 
the  powers  of  sale  conferred  on  mortgagees  by  statute. 

This  right  to  sell  may  be  expressly  conferred  on  a  mortgagee 
either  by  means  of  a  trust  for  re-conveyance  on  payment  of  the 
mortgage  moneys  on  the  day  appointed,  and,  in  default  of  such 
payment,  for  sale ;  or  by  means  of  an  ordinary  mortgage,  to 
which  a  power  of  sale  is  attached  among  other  provisions 
intended  to  arm  the  mortgagee  with  special  remedies  without 
the  necessity  of  an  application  to  the  Court. 

Either  a  trust  or  power  of  sale  will  enable  the  mortgagee  to 
sell  the  estate  at  any  time  after  default,  without  notice  to  the 
mortgagor,  unless  the  terms  of  ihe  security  make  the  trust  or 
power  exercisable  only  upon  such  notice  {a). 

The  modes  of  framing  a  trust  for  sale  by  way  of  security  are 
various.  In  some  instances,  the  estate  is  limited  to  the  use  of 
the  mortgagee  for  a  term  of  years,  with  the  usual  proviso  for 
redemption,  and  subject  thereto,  to  the  use  of  trustees  in  fee 
upon  trust  to  sell.  In  other  instances,  it  is  limited  at  once  to 
trustees  in  fee  in  trust  to  sell  if  the  money  is  not  paid  at  a  givto 

(a)  Sawkitu  ▼.  Mamahottom,  1  Fri.  138. 
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day,  and  the  proviso  for  redemption  is  also  inserted.  In  other  CShap.  XIV. 
instanoeSy  it  is  limited  to  the  mortgagee  in  fee  upon  trust  to  sell  §  1  (1). 
if  the  money  is  not  paid  as  in  the  preceding  instance  (b).  Of 
these  forms  the  last  is  to  be  preferred,  as  the  necessity  for 
the  intervention  of  third  persons  may  cause  delay  and  incon- 
venience. In  a  case  where  the  right  to  sell  was  invested  in  a 
trustee,  the  Court  granted  an  injunction  to  restrain  the  sale 
where  it  would  not  have  restrained  the  mortgagee  himself,  on 
the  ground  that  it  was  the  duty  of  the  trustee  to  attend  equally  to 
the  interests  of  both  parties  (c).  A  security  by  way  of  trust  for 
sale  is  not  a  "  trust "  for  the  mortgagor,  but  a  mortgage,  within 
the  meaning  and  for  the  purposes  of  the  Statute  of  Limitations  {d). 

The  most  usual  and  advisable  mode  of  giving  to  a  mortgagee  Form  of 
a  right  to  sell,  is  to  limit  the  property  to  him  in  fee,  or  for  the  I^^®'* 
interest  intended  to  be  assured,  with  the  usual  proviso  for 
redemption,  and  subsequently  to  insert  in  the  instrument  a 
declaration  that  if  default  is  made  in  payment  on  the  day 
appointed,  it  shall  be  lawful  for  the  mortgagee,  his  executors, 
administrators,  or  assigns,  to  sell  the  property. 

Formerly,  a  proviso  was  sometimes  added  that  such  power  of  power  does 
sale  should  not  prejudice  the  right  of  foreclosure ;  but  this  is  ^°*  prevent 
superfluous  and  has  become  obsolete  (e).  The  power  of  sale  in 
a  mortgage  is  an  additional  remedy  in  the  hands  of  the  mort- 
gagee, and  does  not  interfere  with  his  right  to  foreclose  (/). 
On  breach  of  the  proviso  for  redemption  the  limitations  to  the 
mortgagee  bestow  on  him  an  absolute  estate;  and  the  power 
enables  him,  after  giving  such  notice  (if  any)  as  is  provided  by 
the  terms  of  the  mortgage,  to  sell  the  property  while  leaving 
open  to  him  the  option,  in  the  meajitime,  of  bringing  his  action 
to  foreclose. 

On  the  other  hand,  an  order  nisi  for  foreclosure  does  not  pre-  Nor  does 
dude  the  mortgagee  from  exercising  his  power  of  sale  with  the  ^o'eclosure 
leave  of  the  Court.     The  power  is  suspended  only,  not  extin-  power, 
guished,  and  a  bond  fide  purchaser  without  notice  may  get  a  good 
title  under  the  power  (^). 

(f)  Bm  Aliaon,  inf,  Jaeob,  20  Cb.  D.  220. 

\c)  Anon,^  6  ifadd.    10.     See  also  («)  And  see  Cony.  Act,  1881,8.  21^5) 

Ord  T.  Noel,  5  Madd.  488.  post,  p.  901.                                        ^  '' 

(d)  Kirkwood  ▼.  Thompson,  2  De  G.  (/)  Exp.  Davis,  Se  HayUy,  8  D.  &  0. 

3.  &  S.  617 ;  Locking  ▼.  Parker,  L.  R.  504. 

8  Cb.  30 ;  Be  Alison,  Johnson  t.  Moun*  (a)  Stevens  y.  I%eatres,  Zim.,  (1903) 

My,  U  Cb.  D.  284,  C.  A. ;   JTamer  v.  1  6h,  867. 
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Chap.  ZLV. 
§  1  (ii). 


Powers 
incident  to 
mortgages. 


ii. — Of  Powers  of  Sale  under  Lord  Cranworth's  Act. — ^By 

sect.  11  of  this  statute  (A),  powers  of  sale  are  oonf erred  on 
mortgagees  unless  such  powers  are  negatived  by  express  de- 
claration in  the  mortgage  deed,  and  may  be  exercised  in  manner 
provided  by  sects.  12  to  16  inclusive,  subject  to  any  variations 
or  limitations  of  the  powers  contained  in  the  deed. 
By  sect.  11,  it  is  enacted  as  foUows : — 

''Where  any  principal  money  is  secured  or  charged  by  deed  on 
any  hereditaments  of  any  tenure,  the  person  to  whom  such  money 
shall  be  for  the  time  being  payable,  his  executors,  administrators, 
and  assigns,  shall,  at  any  time  after  the  expiration  of  one  year  from 
the  time  when  such  principal  money  shall  have  become  payable 
according  to  the  terms  of  the  deed,  or  after  any  interest  on  such 
principal  money  shall  have  been  in  arrear  for  six  months,  or  after 
any  omission  to  pay  any  premium  on  any  insurance  which  by  the 
terms  of  the  deed  ought  to  be  paid  by  the  person  entitled  to  the 
property  subject  to  the  charge,  have  the  following  powers  to  the 
same  extent  (but  no  more)  as  if  they  had  been  in  terms  conferred  by 
the  person  creating  the  charge ;  namely, — 

''1st.  A  power  to  sell,  or  concur  with  any  other  person  in  selling, 
the  whole  or  any  part  of  the  property  by  public  auction  or 
private  contract,  subject  to  any  reasonable  conditions  he 
may  think  fit  to  make,  and  to  rescind  or  vary  contracts  for 
sale,  or  buy  in  and  resell  the  property  from  time  to  time 
in  like  manner  "  (t). 


Proyisionsas 
to  exercise  of 
powers. 


This  part  to 
relate  to 
charges  hj 
way  of  mort- 
gage only. 


Sect.  12  of  this  Act  relates  to  receipts  for  purchase-money. 
Sect.  13  relates  to  the  notice  to  be  given  before  sale  and  the 
relief  of  a  purchaser  from  inquiry.  Sect.  14  provides  for  the 
application  of  the  purchase-money.  Sect.  15  gives  power  to 
convey  property  sold.  Sect.  16  empowers  the  owner  of  the 
charge  to  call  for  the  legal  estate  and  title  deeds.  These 
sections  will  be  further  considered  in  the  following  pages  of  this 
chapter. 

By  sect.  24,  it  is  encicted  that — 

"  The  powers  and  provisions  contained  in  this  part  of  this  Act 
relate  only  to  mortgages  and  charges  made  to  secure  money  advanced 
or  to  be  advanced  by  way  of  loan,  or  to  secure  an  existing  or  a 
future  debt." 


owers  of  sale  conferred  on  mortgagees 
reqpects  less  favourable  to  mortgagees 


(A)  23  &  24  Yiot.  c.  146. 
(t)  The  other  powers  conferred  by 
this  section  relate  to  insnraaoe  against 


fire^  as  to  which  see  on^,  p.  146,  and 
appointment  of  a  reoeiver,  as  to  which 
see  post,  p.  937. 


CONVEYANCINa  ACT,  1881,  S.  19.  899 

powers  usually  inserted  inmortgajge  deeds,  and  were  accordingly  CShap.  XLY. 
seldom  relied  on  in  practice.  §  1  (ii)- 

Sects.  11  to  30,  inolusiye,  of  Lord  Oranworth's  Act  are  repealed 
by  the  Conveyancing  Act,  1881  (A),  but  not  so  as  to  affect  the 
yalidity  or  invalidity,  or  any  operation,  effect,  or  consequence  of 
any  instrument  executed  or  made,  or  of  anything  done  or 
suffered  before  the  commencement  of  the  repealing  Act.  The 
powers  of  sale  given  by  Lord  Cranworth's  Act  in  cases  of  mort- 
gages made  prior  to  1882  are  thus  not  affected  by  the  repeal  of 
the  Aoty  but  are  preserved  to  their  fuU  extent  (/). 

iiL — Of  Powers  of  Sale  under  the  Conveyancing  Act,  1881. — 
By  the  Conveyancing  Act  it  is  enacted  as  follows : — 

Sect.  19. — ''(1.)  A  mortg^agee,  where  the  mortgage  is  made  by  Power  of  sale 
deed,  shall,  by  virtue  of  this  Act,  have  the  following  powers,  to  the  inoident  to 
like  extent  as  if  they  had  been  in  terms  conferred  by  the  mortgage  estate  and 
deed,  but  not  further,  (namely) :  mOTt^  ^* 

"(i.)  A  power,  when  the  mortgage  money  has  become  due,  to  ^^^  f^^S^' 
sell,  or  to  concur  with  any  other  person  in  selling,  the 
mortgaged  property,  or  any  part  thereof,  either  subject  to 
prior  charges,  or  not,  and  either  together  or  in  lots,  by 
public  auction  or  by  private  contract,  subject  to  such  con- 
ditions respecting  title,  or  evidence  of  title,  or  other  matter, 
as  he  (the  mortgagee)  thinks  fit,  with  power  to  vary  any 
contract  for  sale,  and  to  buy  in  at  an  auction,  or  to  rescind 
any  contract  for  sale,  and  to  resell,  without  being  answer- 
able for  any  loss  occasioned  thereby ;  and  (m) 
"  (2.)  The  provisions  of  this  Act  relating  to  the  foregoing  powers, 
comprised   either  in  this  section,   or  in  any  subsequent  section 
regulating  the  exercise  of  those  powers,  may  be  varied  or  extended 
by  the  mortgage  deed,  and,  as  so  varied  or  extended,  shall,  as  far 
as  may  be,  operate  in  the  like  manner  and  with  all  the  like 
incidents,  effects,  and  consequences,  as  if  such  variations  or  exten- 
sions were  contained  in  this  Act. 

''  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  mortgage  deed,  and  shall  have  effect 
subject  to  the  terms  of  the  mortgage  deed  and  to  the  provisions 
therein  contained. 

'^(4.)  This  section  applies  only  where  the  mortgage  deed  is 
executed  after  the  commencement  of  this  Act." 

The  statutory  powers  of  mortgagees  under  this  Act  only  apply 
to  mortgages  made  by  deed.      No  power  of  sale  under  this  Act 

(k)  44  &  45  Yiot.  0.  41,  s.  71,  and  (m)  The  remaining  danses  of  this 

Sohed.  ii.  pt.  3.    The  remainder  of  the  sab-seotion  refer  to  insoranoe  against 

Aot  is  repealed  bj  the  statate  45  &  46  fire,  as  to  which  see  ante,  p.  146 ;  the 

Yiot.  c.  38,  8.  64.  appointment  of  a  receiver,  as  to  which 

,*  «       «     «  ,  ^    ,^     T    ,       B®®  P^^i  P-  ^37 ;  and  the  right  of  a 

(/)  See  -Br   Sdonum   and  Meaghir'a      mortgagee  in  possession  to  feU  timber, 

Cbmiraei,  40  Ch.  D.  60S.  as  to  which  see  ante,  p.  823. 
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Chap.  XLV.  therefore  attaches  to  an  equitable  mortgage  hj  mere  deposit  of 
§  1  (ill),  deeds;  and  if  such  deposit  is  accompanied  by  a  memorandum 
of  charge  not  under  seal,  it  is  still  necessary,  in  order  that  the 
mortgagee  should  have  power  to  sell,  that  such  power  should  be 
given  to  him  expressly  or  by  implication.  But  a  memorandum 
of  deposit  under  seal,  though  not  strictly  a  deed,  would  ap- 
parently suffice  to  confer  the  power  of  sale,  though  not  a  power 
to  convey  the  legal  estate  (n). 

A  power  of  sale  will  apparently  be  implied  in  the  case  of  an 
agreement  not  under  seal,  to  execute  a  legal  mortgage  with 
power  of  sale(o). 
DebentureB.         The  statutory  power  of  sale  is  not  exerciseable  by  debenture  • 
holders  (p). 

No  power  of  sale  by  virtue  of  this  Act  attaches  to  a  mortgage 
of  copyholds  made  by  surrender,  which  is  effectual  not  by  deed 
but  by  entry  on  the  court  rolls ;  but  if  there  is  an  antecedent 
deed  of  covenant  to  surrender,  or  an  accompanying  deed  of 
covenants    for  payment,   &c.,    the  statutory  power   may  be 
imported  into  that  deed  by  inserting  therein  a  clause  expressly 
charging  the  copyholds  with  the  mortgage  moneys. 
Comparison         On  comparison  of  the  provisions  of  Lord  Cranworth's  Act  with 
worth's  Act  *  those  of  the  Conveyancing  Act,  1881,  with  regard  to  powers  of 
and  Convey-    ^q^  {^  ^^  \^q  observed  that  the  language  of  the  latter  Act  is 
Act,  1881,       much  more  full  and  elaborate  than  that  of  the  former,  and  also 
powws^       follows  moi'e  closely  the  forms  usually  adopted  by  conveyancers 
Bale.  in  framing  express  powers  of  sale  in  mortgages.     Moreover,  the 

conditions  imposed  by  the  former  Act  upon  the  exercise  of  the 
powers  thereby  conferred  were  less  favourable  to  mortgagees 
than  the  express  powers  usually  inserted  in  mortgages ;  whereas 
the  terms  of  the  present  statutory  powers  are  at  least  as  favourable 
to  mortgagees,  and,  in  some  respects,  more  favourable  than  such 
express  powers.  The  result  has  been  that,  since  1882,  express 
powers  of  sale  have  been  generally  omitted  from  mortgage 
deeds,  the  statutory  powers  being  relied  upon,  with  such  modifi- 
cations, as  regards  regulation  of  the  exercise  of  the  power,  as 
may  be  necessary  having  regard  to  the  terms  of  the  contract. 
Property  in  The  insertion  of  express  powers  of  sale  will  still  be  necessary 
SS^es  ^  mortgages  of  property  situated  in  British  colonies  or  depen- 

(n)  Be  Eodton  and  Howe,  85  Ch.  D.  (p)  Blaktr  y.  EerU  andEtsex  Water' 

668.    And  see  41  Ch.  D.  at  p.  406.  wwki  Co,.  41  Ch.  D.  399. 

(o)  Lieter  v.  Turner,  6  Ha.  281. 
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dencies,  where  powers  of  sale  are  not  impliedly  imported  into  CShap.  XLY. 
such  securities  by  virtue  of  any  statute  or  otherwise.  §  1  (i^)* 

By  sect.  21  of  the  Act  of  1881  it  is  enacted  thai 


"  (5.)  The  power  of  sale  conferred  by  the  Act  shall  not  affect  the  Foroclosure. 
right  of  foreclosure." 

iy. — ^Powers  of  Sale  under  the  Land  Transfer  Acts,  1876  and 
1897. — In  the  case  of  a  charge  registered  under  these  Acts  (q)  it 
is  enacted  as  follows  : — 

Sect.  27.  "  Subject  to  any  entry  to  the  contrary  on  the  register,  Remedy  of 
the  registered  proprietor  of  a  registered  charge  with  a  power  of  ^^"^'^^i^* 
sale  may,  at  any  time  after  the  expiration  of  the  appointed  time,  pq^ot^oT  «do. 
sell  and  transfer  the  land  on  which  he  has  a  registered  charge  or 
any  part  thereof,  in  the  same  manner  as  if  he  were  the  registered 
proprietor  of  such  land." 

By  sect.  68  of  the  Act  of  1875  it  is  enacted  as  follows : — 

*^  Any  person  holding  land  on  trust  for  sale,  and  any  trustee.  Trustees,  &c., 
mortgagee,  or  other  person  haying  a  power  of  selling  land,  may  mayseUby 
authorize  the  purchaser  to  make  an  application  to  be  registered  as  medium  ox 
first  proprietor,  with  any  title  which  a  proprietor  is  authorized  to  be  '©fiT^atry. 
reg^tered  with  under  this  Act,  and  may  consent  to  the  performance 
of  the  contract  being  conditional  on  his  being  so  registered,  or  may 
himself  apply  to  be  registered  as  such  proprietor,  with  the  consent 
of  the  persons,  if  any,  whose  consent  is  required  to  the  exercise  by 
the  applicant  of  his  trust  or  power  of  sale ;  and  the  amount  of  all 
costs,  charges,  and  expenses,  properly  incurred  by  such  person  in  or 
about  such  application,  shall  in  aU  cases  be  ascertained  and  declared 
by  the  registrar,  and  shall  be  deemed  to  be  costs,  charges,  and 
expenses,  properly  incurred  by  such  person  in  the  execution  of  his 
trust  or  in  pursuance  of  his  power ;  and  such  person  may  retain  or 
reimburse  the  same  to  himself  out  of  any  money  coming  to  him 
tmder  the  trust  or  power ;  and  he  shall  not  be  liable  to  any  accoimt 
in  equity  in  respect  thereof." 

The  powers  of  sale  given  to  mortgagees  by  the  Act  of  1875  Statutory 
are  confined  to  cases  of  registered  charges  with  a  power  of  sale,  ^taching  to 
Inasmuch  as  the  statutory  powers  of  sale  given  either  by  Lord  J^^J^® 
Cran worth's  Act  or  by  the  Conveyancing  Act,  1881,  only  arise  apply  to 
where  the  mortgage  is  made  by  deed,  it  is  dear  that  unless  a  ^^^^ 
charge  was  expressly  registered  with  a  power  of  sale,  the  mort- 
gagee had  no  such  power  under  the  Act  of  1875.      But  by  the 

(q)  88  &  39  Vict.  o.  87.    See  antSy  p.  46. 


not 
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Chap.  XLY.  Land  Transfer  Act,  1897  (r),  the  provisions  of  sects.  19,  20,  21 
§  1  (iv).     (except  sub-sects.  1  and  4),  22,  23,  and  24  of  the  Conveyancing 
Act,  1881,  shall  apply  to  registered  charges. 


Proper  mode 
of  luniting 
power. 


Mortgngpee 
with  absolute 
possessory 
title. 


Equitable 
mortgagee 
under  agree- 
ment for 
mortgage. 


Transferee  of 
mortgage. 


Seciion  n. 
Of  the  Exercise  of  Powers  of  Sale  bt  Mortgagees. 

L — By  what  Persons  Powers  of  Sale  are  exerciseable. — ^An 
express  power  of  sale  in  a  mortgage  deed  is  properly  limited  to 
the  executors  and  administrators  of  the  mortgagee,  for  the  heirs 
are  in  no  way  interested  in  the  money.  The  word  "  assigns  " 
should  never  be  omitted  («). 

The  power  or  trust  for  sale  can  he  exercised  by  the  mortgagee, 
or  by  the  trustee  for  sale  on  behalf  of  the  mortgagee,  although 
the  right  to  redeem  is  barred  by  adverse  possession ;  for  if  he 
does  not  sell  under  his  power,  he  may  not  be  able  to  prove  that 
there  had  been  no  acknowledgment ;  but  a  mortgagee  so  selling 
is  nevertheless  deemed  to  be  the  absolute  owner  of  the  estate  so 
as  to  entitle  him  to  the  whole  of  the  proceeds  of  sale  (t). 

If  a  borrower  agrees  to  execute  a  legal  mortgage,  a  power  of 
sale  contained  in  such  mortgage  will  be  valid  as  against  a  person 
who  has  purchased  the  equiiy  of  redemption  from  the  mort- 
gagor before  he  executed  the  mortgage  deed  pursuant  to  the 
agreement  (u). 

The  power  of  sale  may  be  exercised  by  the  transferee  of  a 
mortgage,  although  the  mortgagor  joined  in  the  transfer, 
and  the  amount  of  the  debt  and  the  time  of  payment  were 
changed  (x), 

A  power  of  sale,  given  in  a  mortgage  deed,  will  not,  it  seems, 
be  implied  in  a  subsequent  deed  executed  before  1882,  by  which 
the  interest  then  due  is  turned  into  principal  and  the  total 
amoimt  charged  afresh  on  the  premises  (y).  Such  a  deed,  how- 
ever, would  clearly  be  a  mortgage  within  the  definition  of  that 
expression  contained  in  the  Conveyancing  Act,  1881  (z). 


(r)  60  &  61  Yiot.  c.  66,  b.  9  (2). 
(«l  See  infra^  p.  906. 
\t)  Be  Aliaon^  Johfuon  y.  Mounsey,  11 
Oh.  D.  284,  0.  A. 
(u)  L$igh  T.  Lloyd^  36  Bear.  466. 


(x)  Young  ▼.  Soherts^  16  Bear.  668  ; 
£offd  ▼.  Petrie,  L.  R.  7  Ch.  386. 

(y)  Curling  y.  ShuttUworth,  6  Bing. 
121. 

(«)  44  k  46  Yiot.  c.  41,  8.  2  (i). 
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In  a  sub-mortgage  it  is  usual  expressly  to  pass  to  the  sub-  Chap.  XLY. 
mortgagee  the  benefit  of  the  power  of  sale  contained  or  implied  §  2  (i). 
by  statute  in  the  original  mortgage.  Having  regard,  however,  q^. 
to  the  definition  of  property  in  the  Conveyancing  Act,  1881  (a),  ^ortgfigee. 
as  including  any  debt  and  any  thing  in  action  and  any  other 
"  right  or  interest,"  it  would  seem  that  the  mortgaged  property 
would  comprise  the  original  mortgage  debt  and  aU  rights  inci- 
dent thereto,  including  among  such  rights  the  right  to  enforce 
and  exercise  all  securities,  powers  and  remedies  given  by  the 
mortgage,  whether  expressly  mentioned  or  not.  Moreover,  the 
sub-mortgagee  being  by  virtue  of  the  assignment  of  the  debt 
the  "person  for  the  time  being  entitled  to  receive  and  give 
discharges  for  the  purchase-money  "  clearly  appears  to  be  the 
proper  person  to  exercise  the  statutory  power.  Accordingly 
it  would  seem  that  if  the  sub-mortgagor  makes  default,  the 
sub-mortgagee  by  virtue  of  the  statutory  power  of  sale  implied 
in  his  own  security  may  sell  the  original  debt,  thereby  extin- 
guishing the  sub-mortgagor's  right  of  redemption  therein  and  the 
benefit  of  the  original  security,  so  as  in  effect  to  make  the  pur- 
chaser a  transferee  of  the  original  mortgage.  But  if  the  original 
mortgagor  should  also  have  made  default,  the  sub-mortgagee 
will  also  be  entitled  to  put  in  force  the  power  of  sale  incident  to 
the  original  mortgage  by  selling  the  property  comprised  in  that 
mortgage,  so  as  to  extinguish  the  mortgagor's  equity  of  redemp- 
tion though  he  was  not  a  party  to  the  sub-mortgage. 

It  would  seem  that  if  a  mortgagee  sub-mortgages,  transfer- 
ring to  the  sub-mortgagee  the  benefit  of  a  power  of  sale 
contained  in  the  original  mortgage,  the  power  will  no  longer  be 
exeroiseable  by  the  original  mortgagee  {a) ;  and,  qu(Bre^  whether 
the  original  mortgagee  can,  even  with  the  sub-mortgagee's 
oonsent,  himself  exercise  the  power  (6). 

ThQ  powers  of  sale  conferred  by  Lord  Cranworth's  Act  are  who  may  sell 
exerdseable  only  by  the  holder  of  a  mortgage  or  charge  created  ^^'  ^^ 
by  deed  to  secure  a  present  or  future  loan  or  debt  {6).  Act. 

The  powers  conferred  by  the  Conveyancing  Act,  1881,  are  Who  may  sell 
exeroiseable  by  any  mortgagee  whose  security  is  created  by  deed,  ^y^^^' 
that  is  to  say,  the  holder  of  "  any  charge  on  any  property  for  &c.  Act,  I88i. 

U)  44  &  46  Vict.  0.  41,  s.  2  (i).  {b)  See  Be  JRiehardty  45  Oh.  D.  689  ; 

{a)  Orute  y.  Nowellf  26  L.  J.  Gh.      jEopkinty.Henuuforth,{lS9S)  2  Ch.Zil. 
709.  {e)  See  anig,  p.  898. 
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Kqui  table 
charge  imder 
seal. 


Bill  of  sale. 


Bebentures. 


Over  what 
property  the 
Htatutory 
powera 
extend. 


Joint 
mortgagees. 


Trosteea  for 
sale. 


securing  money  or  money's  worth,"  including  "any  person 
from  time  to  time  deriving  title  under  the  mortgagee  "  (d). 

The  statutory  powers  of  sale  for  the  time  being  in  force,  will 
accordingly  be  exerciseable  by  the  holder  of  a  merely  equitable 
charge  created  by  an  instrument  under  seal  (e),  who  could,  under 
Lord  Cranworth's  Act,  convey  the  legal  estate  (/),  but  the 
Conveyancing  Act,  1881,  s.  21,  confers  no  such  power  (g). 

The  statutory  powers  of  sale  are  not  incorporated  by  the  form 
given  in  the  schedule  to  the  Bills  of  Sale  Act,  1882  (A),  and  are 
not  exerciseable  by  the  holder  of  a  bill  of  sale  of  chattels. 

These  powers  do  not  apply  in  the  case  of  debentures  in  the 
ordinary  form  not  containing  an  express  power  of  sale  given  by 
a  company  (i). 

Lord  Cranworth*s  Act  did  not  enable  a  mortgagee  of  person- 
alty to  sell  imder  the  powers  conferred  by  that  Act  which 
applied  only  to  hereditaments.  The  powers  of  sale  conferred  by 
the  present  Act  apply  to  any  mortgaged  "  property,"  including 
in  that  expression  "real  and  personal  property  and  any  estate  or 
interest  in  any  property,  real  or  personal,  and  any  debt,  and  any 
thing  in  action,  and  any  other  right  or  interest"  {k). 

Where  moneys  are  advanced  by  several  mortgagees,  with  an 
express  proviso  that  the  moneys  belong  to  them  on  a  joint 
account,  the  survivors  or  survivor  can  sell  under  the  power  (/). 
And  in  the  case  of  a  mortgage  made  since  1881,  the  same  rule 
would  apply,  though  no  such  proviso  is  inserted  in  the  deed  (m). 

Formerly,  however,  in  the  absence  of  a  joint  account  clause, 
the  survivors  or  survivor  of  several  mortgagees  could  not  effec- 
tually exercise  the  power  of  sale,  even  though  the  proceeds  of 
sale  were  directed  to  be  paid  to  them  or  the  survivors  or  survivor 
of  them  (n). 

It  would  seem  clear  that  the  rule  would  be  different  in  the 
case  of  trustees  selling  under  their  trust  where  the  security, 
made  prior  to  1882,  is  by  way  of  trust  for  sale. 

Where  a  testator  devised  all  his  real  estate  to  three  trustees, 


(rf)  44  &  46  Vict.  0.  41,  s.  2  (yi.). 
(e)  Re  Solomon  and  Meagher's  Con^ 
tract,  40  Gh.  D.  508. 

(f)Ibid, 

ijff)  JRe  Eodson  and  Sowea*  Contract, 
85  Gh.  D.  668. 

(A)  See  anU,  p.  249. 

(»)  Bktker  v.  Herts  Waterworks  Oo.^ 


41  Gh.  D.  899  ;  Marshall  v.  South 
Staffordshire  Tramways  Co,,  (1895)  2 
Gh.  36,  at  p.  53,  G.  A. 

(k)  44  &  45  Vict.  0.  41,  s.  2  (i.). 

[l)  Hinde  y.  Poole,  1  K.  &  J.  383. 

(m)  See  44  &  45  Vict.  c.  41,  s.  61, 
set  out  ante,  p.  556. 

(n)  Townsend  y.  Wilson,  1  B.  &  Aid. 
608 ;  Sail  y.  Dewes,  Jac.  189. 
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their  executors,  administrators,  and  assigns,  with  power  to  sell  CShap.  XLV. 
or  mortgage  the  estate  as  if  the  testator  were  living,  the  Court      §  2  (i). 
appears  to  have  considered  the  trustees  to  have  been  invested 
with  a  trust,  and  not  a  power,  and  that  a  sale  could  be  made  by 
a  sole  continuing  trustee  (one  having  disclaimed,  and  the  other 
died),  whatever  might  be  the  doubt  in  cases  of  powers  (o). 

As  regards  trusts  for  sale  created  since  1881,  no  question  Rnlegmce 
arises  on  this  point,  for  by  the  Trustee  Act^  1893  [p),  s.  22  (1),  ^®®^- 
it  is  enacted  that : — 

"Where  a  power  or  trust  is  given  to  or  vested  in  two  or  more  Power  of  two 
trustees  jointly,  then  unless  the  contrary  is  expressed  in  the  instru-  J"f  "J®*® 
ment,  if  any,  creating  the  power  or  trust,  the  same  may  be  exer-     "**®®*" 
dsed  or  performed  by  the  survivors  or  survivor  of  them  for  the  time 
being." 


Where  a  mortgage  is  made  to  several  mortgagees  to  secure  Several  sets 
distinct  sums  advanced  by  them,  a  special  clause  should  be  ^  ^^ 
inserted  in  the  mortgage  deed  as  to  the  persons  by  whom  the 
powers  of  sale,  whether  express  or  statutory,  may  be  exercised ; 
otherwise,  it  would  seem  that  all  the  mortgagees  and  the  legal 
personal  representatives  of  such  as  should  be  dead  must  concur 
in  exercising  the  powers  {q). 

Where  first  and  second  mortgagees  alike  have  powers  of  sale  First  and 
and  of  giving  receipts,  both  may  concur  in  selling  where  it  is  mortgagees. 
dearly  beneficial  to  do  so,  but  they  must  see  that  the  purchase- 
money  is  properly  apportioned  (r). 

It  is  important  that  an  express  power  of  sale  in  a  mortgage  Assigns  of 
deed  should  be  so  framed  as  to  be  reserved  in  terms  to  the  ™°"fi^fif®®- 
assigns  of  the  person  or  persons  in  whom  the  power  is  vested, 
80  as  to  enable  an  assignee  of  the  mortgage  effectually  to 
exercise  the  power  («).  For,  otherwise,  he  is  unable  to  exercise 
the  power,  and  the  circumstance  that  the  assigns  are  empowered 
to  give  a  receipt  to  a  purchaser  has  been  held,  according  to  the 


(o)  WatMm  V.  Pearson,  18  L.  J.  Ex. 
46.  See  Warburton  v.  Sandys^  14  Sim. 
622 ;  Lane  y.  Debenham,  11  Ha.  188 ; 
Me  CookeU  Cmtraet,  4  Oh.  D.  454  faU 
these  are  decisions  arising  nnder  wills) . 

{p)  66  &  57  Viot.  o.  53,  re-enacting 
44  &  45  Vict.  o.  41,  s.  38,  so  far  as  it 
relates  to  tmstees. 

{q)  See  Wolst.  Gonv.  and  S.  L.  Acts, 
ftc.  (8th  ed.)  p.  69.    And  see  Blaker  y. 


VOL.  11. 


SerU  and  Enex  Waterworks  6b.,  41 
Gh.  D.  899. 

(r)  M^CarogherY,  Whieldon,  34  Beav. 
197  ;  Gutteridge  v.  Fletcher,  13  W.  R. 
540;  Se  Cooper's  Contract,  4  Oh.  D. 
802. 

(*)  Txtley  ▼.  WoUtenholme^  7  Beav. 
425 ;  HaLl  y.  May,  3  K.  &  J.  585 ; 
Oekleston  y.  ffeap,  1  De  Gh.  &  S.  640 ; 
Ashton  y.  JTood,  3  Sm.  &  Gh.  436.  See 
Sng.  Pow.  133. 
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Chap.  XLY.  strict  oonstruotion  that  has  been  applied  to  these  powers,  not  to 
§  2  (i).      extend  the  power  of  sale  to  them  (t). 

Where,  in  a  mortgage  made  prior  to  1882  (m),  the  power  of 
sale  is  not  expressly  given  to  assigns,  it  has  been  repeatedly  held 
that  the  devisee  of  a  mortgagee,  or  of  the  survivor  of  several 
mortgagees,  cannot  exercise  the  power  and  make  a  good  title  to 
a  purchaser ;  or,  in  other  words,  that  the  power  cannot  be 
delegated  by  will,  unless  the  assigns  are  mentioned  in  the  power 
itself  (a:). 

In  the  case  of  Osborne  to  Rowlett  (y).  Sir  Q-.  Jessel,  M.  B»., 
after  reviewing  the  authorities,  and  pointing  out  that  the  above 
rule,  as  laid  down  in  Cooke  v.  Crawford  (2),  and  other  cases,  had 
been  sometimes  disapproved  of,  even  when  followed,  refused  to 
be  bound  by  the  rule ;  but  in  the  subsequent  case  of  Re  Morton 
and  HelUtt  (a),  James  and  Baggallay,  L.  JJ.,  expressed  their 
dissent  from  this  view.  This  rule  must,  therefore,  be  regarded 
as  still  in  force  as  regards  express  powers  of  sale  in  mortgages. 
As  regards  sales  under  statutory  powers,  whether  under  Lord 
Cranworth's  Act  or  the  Conveyancing  Act,  1881,  no  question  of 
this  kind  can  arise ;  for  such  powers  are  exerciseable  under  the 
former  Act  "by  the  person  to  whom  the  principal  money 
secured  shall  for  the  time  being  be  payable,  his  executors, 
administrators,  and  assigns";  and  by  the  latter  Act  it  is 
enacted : — 

Sect.  21  (4.)  "  The  power  of  sale  conferred  by  this  Act  may  be 
exercised  by  any  person  for  the  time  being  entiUed  to  receive  and 
give  a  discharge  for  the  mortgage  money." 

Where  the  power  was  to  the  mortgagee,  his  heirs,  executors, 
administrato™,  and  assigns,  and  the  mortgage  was  assigned 
and  the  legal  estate  conveyed  by  the  heir  of  the  assignee  to  a 
trustee  for  the  administrator  of  the  assignee,  it  was  held  that 
the  latter  could  sell ;  the  legal  representatives  of  an  "  assign  " 
are  "assigns"  (6). 

(0  Bradford  ▼.  BeljMd,  2  Sim.  264 ;  &  E.  685 ;  ^  Surtt,  1  Brew.  819.   See 

He  Mumney  and  Smith,   (1897)   2  Oh.  Jarm.  Wills  (5th  ed.),  Vol.  I.  pp.  664 

351,  G.  A.  et  teq. 

(w)  See  as  to  the  deyolution  of  mort-  (v)  13  Ch.  D.  774. 

gage  estates,  ante,  pp.  851  et  seq,  (^)  13  Sim.  91. 

(x)  Cooke  T.  Crawford,  13  Sim.  91 ;  (a)  15  Ch.  D.   145,  0.  A.    See  J2j 

Bradford  Y.  Belfield,  2  Sim.  264 ;  Cole  Bumney  and  Smith,  (1897)  2  Gh.  351, 

T.  Wade,  16  Ves,  27  ;   WiUonY,  Bennett,  0.  A. 

5DeG.  &S.475;  Maedonaldy.  Walker,  (b)  Salowayr,  Strawbridffe,  7  De  Gt, 

14  Beay.  556  ;  Stevens  y.  Aueten,  3  E.  M.  &  Gt,  594. 
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Haying  regard  to  the  conflict  of  authority  as  to  the  persons  Chap.  XLY. 
by  whom  powers  of  sale  are  to  be  deemed  to  be  exerciseable,  the      §  2  (i). 
proper  course  in  framing  an  express  power  of  sale  is  to  give  the  Mode  of      ^ 
power  to  the  mortgagee,  his  executor,  administrators,  or  assigns,  frwmng 
or  where  there  are  several  mortgagees,  to  the  mortgagees,  or  the  powers  of 
survivors  or  survivor  of  them,  or  the  executors  or  administrators  mort^aireB 
of  such  survivor,  their  or  his  assigns,  and  to  declare  that  any 
person  or  persons  entitled  to  give  a  discharge  for  the  mortgage 
money  may  exercise  the  power  of  sale ;  this  provides  in  the  most 
convenient  manner  for  the  devolution  of  the  power,  where  the 
legal  and  equitable  title  to  the  money  becomes  separated ;  as 
for  instance,  when  the  money  is  settled,  as  well  as  where  the 
title  to  the  money  and  the  legal  estate  in  the  mortgaged  pro- 
perty become  vested  in  difPerent  persons  (c). 

It  seems  clear  on  principle,  though  the  precise  point  does  not  Sale  by  agent 
appear  to  be  covered  by  judicial  decision,  that  a  power  of  sale,  undw  po?i^ 
whether  expressly  given  by  a  mortgage  or  implied  by  statute,  ^'  attorney, 
may  be  exercised  by  attorney  of  the  mortgagee,  whether  he  acts 
under  a  special  power  of  attorney  stating  the  mortgagee's  inten- 
tion to  enforce  his  security  by  sale,  and  merely  delegating  to 
the  attorney  the  power  to  do  ministerial  acts  as  regards  conduct- 
ing the  sale,  and  conveying  the  property  to,  a  purchaser  (d) ,  or 
whether  he  acts  under  a  power  of  attorney  in  general  terms, 
authorizing  him  to  sell  and  transfer  property  held  by  his  prin- 
cipal  as  mortgagee  or  otherwise,  and  to  execute  any  deeds  neces- 
sary for  that  purpose  {e) .  No  doubt,  the  exercise  of  a  mortgagee's 
power  of  sale  is  not  a  purely  ministerial  act,  but  involves  to 
some  extent  personal  discretion  in  deciding  to  enforce  the 
security  by  this  particular  remedy,  as  well  as  in  choosing  the 
time  for  sale,  fixing  the  reserve  price,  and  in  respect  of  other 
matters  relating  to  the  conduct  of  the  sale.  But,  as  will  be 
seen  presently,  the  power  of  sale  is  deemed  to  be  given  to  the 
mortgagee  for  his  own  benefit,  and  in  no  sense  as  a  trustee  for 
sale,  except  as  regcurds  surplus  proceeds  of  sale  (/),  and  it  is  well 
settled  that  a  person  having  an  absolute  power  may  exercise  it 
by  attorney  (g) ;  and  the  mortgagor  is  in  no  way  prejudiced 


(«)  DaT.  Cony.  VoL  ii.  pt.  ii.  p.  676.  Byth.  &  Jann.  Conv.  (4th  ed.)  voL  iv. 

(<Q  See  Of  en  y.  Harman^  29  L.  J.  Gh.  pp.  866  et  »eq, 

807 ;  Rowley  ▼.  Adama^  14  Bear.  130.  (/)  See  infra,  p.  918. 

(e)  See  as  to  the  distinotion  between  (^)  Combe's  Case,  9  Rep.  75.    See  alBO 

general  and  spedal  powers  of  attorney,  White  y.  Wilson,  I  JDrew.  304. 
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GononzreiLoe 
of  mortgagor 
in  sale  not 
neoeflaazy. 


Chap.  XLY.  by  the  delegation  of  the  power,  as  if  it  should  be  improperly 
§  2  (i).  exercised,  the  mortgagee  acting  by  his  attorney  will  be  liable 
in  damages  no  less  than  if  he  had  himself  sold  under  the  power 
of  sale  (A). 

It  is  a  general  role  of  law  that  an  agent  in  order  to  bind  by 
deed,  must  have  authority  by  deed  (t) ;  and  it  has  been  held  that 
a  mere  authority  in  writing  not  under  seal  though  sufficient  to 
enable  the  attorney  to  sell  lands  will  not  enable  him  to  convey 
them  to  a  purchaser  (A). 

Doubts  were  formerly  entertained  of  the  validity  of  an  exer- 
cise of  these  powers  of  sale  without  the  concurrence  of  the 
mortgagor,  or  the  sanction  of  the  Court  (/) ;  but  it  is  now  well 
established,  that  a  mortgagee  can  make  a  perfect  title  to  the 
purchaser  without  the  concurrence  of  the  mortgagor  (m). 

The  concurrence  of  the  mortgagor  cannot  be  required  by  a 
purchaser,  although  there  be  an  express  covenant  on  his  part 
to  join  in  the  sale,  and  an  action  brought  by  a  purchaser  to 
compel  the  mortgagor  to  concur  in  the  conveyance  will  be  dis- 
missed with  costs ;  and  if  a  purchaser  refuses  to  complete  by 
reason  of  the  mortgagor  not  concurring,  specific  performance 
will  be  decreed  a^gainst  him  mth  costs. 

But  in  a  case  where  a  legal  mortgage  with  a  power  of  sale 
was  created  by  an  administrator  in  favour  of  a  person  who  held 
the  title  deeds  by  way  of  deposit  from  the  deceased,  to  secure  as 
well  the  sum  due  from  the  deceased  as  a  further  sum  advanced 
to  the  administrator,  on  a  bill  filed  by  the  mortgagee  against 
the  purchaser  for  specific  performance  of  the  contract  for  sale. 
Sir  J.  Knight-Bruce,  V.-C,  held  that  in  the  absence  of  the 
administrator  and  cestuis  qtte  trust,  he  could  not  compel  the 
purchaser  to  accept  the  title  (n). 


Gonditionfl 
mnst  be 
obseryed. 


iL — ^In  what  Events  Powers  of  Sale  become  ezerciseable — 
Notice — Protection  of  Purchasers. — ^Where  a  condition  is  im- 
posed on  the  mortgagee  before  he  can  exercise  his  power  of 
sale,  he  will  be  restrained  if  the  condition  is  not  performed  by 
him  (o).    Where  a  mortgage  to  secure  an  account  current  with 


{h)  See  Story  on  Agency,  ss.  452  et 
aeq, 

(i)  Berkeley  y.  ffardy,  6  B.  &  C.  355. 

[k)  Hesse  ▼.  Bryant^  2  Jur.  N.  S. 
922. 

(0  1  Pow.  on  Htg.  (4tli  ed.)  14 ; 


Orqft  Y,  Bncel^  Com.  Rep.  603. 

(m)  Corder  t.  Morgtmy  18  Ves.  344  ; 
Alexander  v.  Croabie,  1  J.  &  L.  666, 
670. 

(«)  Sanders  y.  Richards,  2  CoU.  568. 

(o)  QUI  y.  NewUm,  12  Jur.  N.  S.  920* 
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a  bnnk  contains  a  power  of  sale  to  arise  on  the  closing  of  the  Chap.  ZLY. 
account,  the  account  is  closed  by  a  letter  from  the  mortgagor  to      §  2  (ii). 
the  bank  stating  that  he  has  agreed  to  assign  all  his  assets  to  a 
trustee  for  creditors  (p). 

In  cases  unaffected  by  the  Conveyancing  Act,  1881,  s.  19,  the  Implied 
law  is  that  a  mortgagee  of  stock  or  shares  may  sell  the  same  at  ^^^' 
any  time  after  the  day  originally  fixed  for  payment  of  the  loan, 
or  if  no  day  was  fixed  then  after  reasonable  notice  has  been 
given  to  the  mortgagor  and  default  made  by  him  in  payment 
after  such  notice  (q). 

According  to  the  usual  practice  in  framing  express  powers  of  Power  not 
sale,  the  power  of  sale  was  made  exerciseable  at  any  time  or  ^J^J^^^ 
times  after  the  day  fixed  by  the  mortgage  deed  for  payment  of 
the  principal,  and  accordingly  was  not  exerciseable  before  that 
date.  By  the  Conveyancing  Act,  1881,  s.  19,  the  power  is 
exerciseable  "  when  the  mortgage  money  has  become  due^^*  by 
which  is  presumably  meant  payable  by  the  terms  of  the  mort- 
gage deed.  Under  Lord  Cranworth's  Act,  a  mortgagee  could 
not  sell  until  after  the  expiration  of  one  year  from  the  time 
when  the  principal  had  become  payable  according  to  the  terms 
of  the  deed,  or  unless  interest  was  in  arrear  for  six  months  or 
there  had  been  a  breach  of  a  covenant  to  insure  against  fire. 
Other  conditions  precedent  to  the  exercise  of  the  power  of  sale 
are  imposed  both  by  the  terms  of  express  powers  in  the  usual 
form  and  by  the  statutory  provisions  giving  powers  of  sale  to 
mortgagees. 

It  is  usual  in  express  powers  to  stipulate  (amongst  other  con-  XTsnal 
ditions)  that  the  power  of  sale  shall  not  be  exercised  until  after  i^  exprees 
the  expiration  of  a  certain  notice,  or  unless  interest  has  fallen  powers, 
into  arrear  for  a  certain  time  (usually  three  calendar  months). 

It  has  been  held  that  a  power  to  sell  without  notice  is  of  an  Power  to  sell 
oppressive  character  in  a  mortgage  of  a  reversionary  interest  by  ^j^^^^^^ 
a  person  of  necessitous  circumstances  (r) ;  and  also  in  a  mort-  oppressive, 
gage  by  a  client  to  his  solicitor  unless  it  is  clearly  explained  to 
the  mortgagor  that  the  power  was  not  in  the  usual  form  («). 


(p)   Berry    v.    Halifax    Commereial  (1902)  1  Ch.  679,  C.  A. 

Banking  Co.,  (1901)  1  Ch.  188.  («)  Coekhum  v.  Edwards,  18  Ch.  D. 

(q)  Beverges^.  Sandeman,  Clark ^  Co.,  ^^^^t^^^  *D   m'ChST^dl; 

(1902)  1  Ch!  679,  C.  A.  JThetham  ZZOi.B.  Ill,  where  xm6a 

jx»w*;  X  v/«.  t/i*.,  v/.  ^.  8i>eciaJ  ciTcmnstanoes  a  power  to  seU 

^   (r)  mUer  v.  Cook,  L.  B.   10  Eq.  without  notice  was  nphetd.    See  ant$, 

6il.    pf.  Bewrget  y.  Sandeman  ^  Cq.,  p.  633. 
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Chap.  XLY. 
§  2  (ii). 


GonditionB 
tuider  Lord 
Cranwoith's 
Act. 


Cony.,  &o.    . 
Aot,  1881, 
B.  20. 

Begnlation  of 
ezeroifle  of 
power  of 
sale. 


It  ifl,  however,  permisBible  to  provide  that  the  power  of  sale 
oonf erred  by  the  Conveyanoing  Aot  shall  be  exeroised  without 
the  restrictions  as  to  notice  imposed  by  sect.  20  of  that  Act  {t). 
.  By  Lord  Cranworth's  Act,  no  sale  could  be  effected  under  the 
statutory  power  even,  as  it  would  seem,  though  interest  was  in 
arrear  and  there  had  been  a  breach  of  covenant  to  insure,  until 
after  six  months'  notice  in  writing  of  the  intention  to  sell  had 
been  given  to  the  mortgagor  or  affixed  on  some  conspicuous  part 
of  the  mortgaged  property  (w). 

With  regard  to  notice  of  sale,  the  Conveyancing  Act,  1881, 
enacts  as  follows : — 

Sect.  20.  ^'A  mortgagee  shall  not  exercise  the  power  of  sale 
conferred  by  this  Aot  unless  and  until — 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has  been 
served  on  the  mortgagor  or  one  of  several  mortgagors,  and 
default  has  been  made  in  payment  of  the  mortgage  money, 
or  of  part  thereof,  for  three  months  after  such  service;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid 
for  two  months  after  becoming  due ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained  in  the 
mortgage  deed  or  in  this  Act,  and  on  the  part  of  the 
mortgagor,  or  of  some  person  concurring  in  making  the 
mortgage,  to  be  observed  or  performed,  other  than  and 
besides  a  covenant  for  payment  of  the  mortgage  money  or 
interest  thereof." 


OonditioDal 
oontract  for 
Bale  before 
expiration  of 
notice. 

To  whom 
notice  mnst 
be  given. 


When  mort- 
gagor ifi  under 
diBability. 


A  mortgagee  with  a  power  of  sale  may,  before  the  expiration 
of  the  notice,  enter  into  a  conditional  agreement  to  sell  the 
property,  if  not  redeemed  meanwhile  (x). 

The  notice  required  by  the  power  of  sale  need  only  be  given 
to  the  mortgagor  or  those  claiming  under  him,  and  need  not  be 
given  to  persons  who  claim  adversely  to  the  mortgagor,  but 
to  whose  title  the  mortgage  is  paramount,  even  though  such 
persons  may  have  a  right  to  redeem,  and  to  require  an  account  of 
the  proceeds  of  the  sale  (y).  "Where  the  notice  was  to  be  given 
to  the  mortgagor  or  his  assigns,  a  second  mortgagee  to  whom 
no  notice  was  given  was  held  entitled  to  damages  (z), 

A  notice  served  on  the  infant  heir  and  his  guardian  was  held 
sufficient  (a).    And  it  is  unnecessaiy  to  provide  that  the  notice 


(t)  Re  Morrittf  JExp,  Official  Becgiver^ 
18  Q.  B.  D.  222. 

23  &  24  Vict.  0.  145,  b.  13. 
Major  ▼.  Ward,  5  Ha.  598. 
aid,  Qee  Hawkins Y*£am8boUomf 


1  Pri.  138. 

Iz)  HooU  v.  SmUh,  17  Gh.  D.  434. 

\a)  Traeeff  v.  Lawrence^  2  Drew.  403 ; 
IFoodt  v.  J7y<fo,  10  W.  B.  339;  Reeves 
T.  Raker,  18  Beay.  372 ;  18  Jar.  588. 


WHEN  THE  POWEB  AHISES — ^NOTICE. 


911 


shall  be  yalid  notwithstanding  the  disability  of  the  person  Chap.  XLV. 
on  whom  it  is  served  (b).  §  2  (ii). 

If  there  be  no  person  in  existence  to  whom,  under  the  terms 
of  the  power,  notioe  should  be  given,  the  power  cannot  be  exer- 
cised (c). 

Where  the  notioe  is  to  be  given  under  the  hand  of  the  mort-  Notice  by 
gagee,  it  seems  doubtful  whether  a  letter  of  the  solicitor  is  fio^io^*®'- 
enough  (tf). 

"Where  a  power  of  sale  was  vested  in  a  trustee,  an  injunction  Trustee  for 
was  granted  against  proceeding  to  a  sale,  on  the  ground  that  giye  notice, 
reasonable  notioe  of  the  intended  sale  had  not  been  given  to  the 
mortgagor  (^),  the  trustee  being  bound  to  attend  to  the  interests 
of  both  parties,  though,  as  it  would  seem,  the  deed  contained 
no  provisions  as  to  notice  before  exercising  the  power. 

Where  an  express  power  of  sale  is  exerciseable  upon  default  No  period  of 
after  notice  to  pay,  without  specifying  any  period  during  which  specified. 
the  notice  is  to  run,  the  mortgagor  will  be  entitled  to  reasonable 
notice  (/). 

Where  notice  to  pay  off  has  been  given  to  the  mortgagor,  the  Withdrawal 
mortgagee  is  not  entitled  to  withdraw  the  notice  without  the  ^ 
mortgagor's  consent  (g). 

Where  the  parties  entitled  to  the  exercise  of  the  power  have  Freah  notice 
waived  the  default,  a  fresh  notice  is  necessary  (h).  ^^  waiver. 

The  notice  prescribed  in  express  powers  is  generally  of  six  What  length 
calendar  months.     A  month  in  law  is,  primd  faciei  a  lunar  month,  ^^j^  ^ 
or  twenty-eight  days  (t).      But  in  mortgage  transactions,  agivennnder 
month  means  a  calendar  month.     It  has  been  so  decided  in  case  ^^ers. 
of  a  foreclosure  (^),  and  was  so  considered  (though,  under  the 
circumstances,  it  was  not  necessary  to  decide  the  point),  upon  a 
covenant  in  a  mortgage  to  pay  the  money  at  the  end  of  six 
months  (/) ;  and  the  same  rule  would,  apparently,  be  applied  to 
any  oUier  computation  of  time  relating  to  mortgages.      The 


(b)  Ibid.;  MoberUon  t.  Lockie,  15 
L.  J.  Oh.  379,  a  case  of  insanily. 

(e)  Parkinson  v.  Hanbuiy,  L.  B.  2 
H.  L.  1. 

{d)  1  Sug.  Fow.  (7th  ed.)  253. 

(e)  Anon.,  6  Madd.  10. 

(/)  Massey  v.  Sladen,  L.  B.  4  Ex. 
13.  Cf.  Deverges  v.  Sandeman  ^  Co,^ 
(1902)  1  Gh.  679. 

(^)  SantUy  y.  Wilde,  (1899)  1  Gh. 
747. 

(A)  Tommey  y.  WTiiU,  3  H.  L.  0.  49. 

(f)  1  Stephen's  Comni.  (8th  ed.)  281, 


See  Farkinton  y.  Hanburp,  L.  R.  2 
H.  L.  1 ;  Metiers  y.  Brown^  33  L.  J. 
Gh.97.  Thestatute52&53yiot.  o.  63 
(repealing  but  yirtually  re-enacting 
the  proyisiona  of  the  statute  13  &  14 
Vict.  c.  21,  8.  4),  enacts  (sect.  3)  that 
in  every  Act  passed  after  the  year 
1850,  the  word  ''month"  shall  mean 
calendar  month. 

(k)  Anon,,  Bam.  Oh.  B.  324  ;  Sutton 
y.  Broum,  46  L.  T.  343. 

(0  Dyke  y.  Sweeting,  Willes,  585, 
688. 
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(Hiap.  XLY, 
§  2  (u). 


Where  notice 
fihonld  be 
given. 


BegnlationB 
as  to  notioes 
under  Gon- 
vejancing, 
&o.  Act,  1881. 


Service  of 
notice. 


practice  of  conveyancers,  however,  is  to  specify  calendar  months 
as  well  in  mortgages  as  in  other  instruments.  In  considering 
what  is  the  length  of  a  calendar  month,  it  is  sufficient,  when  the 
months  are  broken,  whatever  may  be  the  length  of  either,  to  go 
from  one  day  in  one  month  to  the  corresponding  day  in  the 
other  exclusive  of  the  day  of  giving  notice  (iw). 

A  six  months'  notice,  served  after  its  date,  was  held  sub- 
stantially sufficient,  where  the  sale  did  not  take  place  till  after 
six  months  from  the  time  of  service  (n) ;  and  the  fact  that  the 
agreement  for  sale  is  made  before  the  expiration  of  the  notice 
is  immaterial  if  the  agreement  is  conditional  on  non-redemption 
in  the  meantime  (o). 

Where  the  notice  is  to  be  left  at  the  last  place  of  abode,  fixing 
it  on  the  door  of  the  house  which  answers  that  description  is 
sufficient  (o). 

Where  the  proviso  for  redemption  was  upon  payment  on 
demand  to  be  made  to  the  mortgagor,  or  by  leaving  notice  at 
his  place  of  business,  and  the  mortgage  deed  contained  a  power 
for  the  mortgagee  to  sell  on  default,  it  was  held,  that  the  mort- 
gagee was  boimd  to  give  such  notice  as  might  reasonably  be 
expected  to  reach  the  mortgagor,  if  absent  from  his  place  of 
business,  and  give  him  an  opportunity  of  complying  with  the 
notice  within  a  reasonable  time  (p). 

The  statutory  power  of  sale  is  exorciseable  on  default  in  pay- 
ment of  any  mortgage  moneys  within  the  prescribed  time  after 
notice  to  the  mortgagor  requiring  him  to  do  so.  The  notice 
must  be  in  writing,  and  will  be  sufficient  if  addressed  to  the 
mortgagor,  as  such,  without  naming  him,  and  notwithstanding 
that  he  be  absent,  under  disability,  unborn  or  unascertained ; 
and  the  notice  will  be  sufficiently  served  if  left  at  the  last- 
known  place  of  abode  or  business  of  the  mortgagor,  or  on  the 
mortgaged  premises,  or  if  sent  in  a  registered  letter  through  the 
post ;  and,  in  the  latter  case,  the  service  is  deemed  to  be  made 
when  such  letter  would  in  the  ordinary  course  be  delivered  (q). 

The  notice  must  be  served  on  the  mortgagor  or  on  one  of 
several  mortgagors ;  and  the  expression  ^^  mortgagor ''  includes 


(m)  Per  Gookbam,  0.  J.,  in  Freeman 
V.  Jteady  11  W.  R.  802.  See  Tottng  v. 
Higgony  6  M.  &  W.  49 ;  i2tf  Eailway 
SUepere  Supply  Co.,  29  Ch.  D.  204. 

(»)  Mettere  y.  Brown,  33  L.  J.  Ch. 
97. 


(o)  Major  v.  Ward,  6  Ha.  598. 

(p)  Maaeey  v.  Sladm,  L.  B.  4  Ex. 
13.  Cf.  Devergee  t.  Sandeman  %  Co,, 
(1902)  1  Ch.  679,  C.  A. 

is)  See  Beot.  67  of  the  Act. 
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"  any  person  from  time  to  time  deriving  title  under  the  original  Chap.  XLY. 
mortgagor,  or  entitled  to  redeem  a  mortgage,  according  to  his      §  2  (ii). 
estate,  interest,  or  right  in  the  mortgaged  property  "  (r) ;  the 
expression  will  thus  include  an  incumbrancer  of  the  equity  of 
redemption. 

Where,  therefore,  a  first  mortgagee  has  notice  that  the  equity 
of  redemption  has  been  incumbered,  it  will  apparently  be,  as  a 
general  rule,  sufficient  for  him  to  give  a  single  notice  to  the 
first  subsequent  incumbrancer  of  whose  security  he  has  notice. 
Where,  however,  a  mortgage  deed  contained  a  power  of  sale 
with  a  proviso  that  it  should  not  be  exercised,  except  upon 
notice  to  the  mortgagor  "  and  his  assigns,"  it  was  held  that  the 
mortgagee  was  liable  in  damages  for  selling  under  his  power, 
after  giving  notice  to  the  mortgagor  only,  and  not  also  to  the 
second  mortgagee,  notice  of  whose  security  had  been  given  to 
the  first  mortgagee.  It  was  not  decided  whether  notice  to  the 
second  mortgagee  alone  would  have  been  sufficient,  or  whether, 
if  there  had  been  several  successive  incumbrances,  it  would  have 
been  necessary  to  give  notice  to  all  the  incumbrancers  («). 

Where  there  are   several  mortgagors  as  joint  tenants  or  Where  several 
tenants  in  common,  notice  to  one  will  be  sufficiqnt ;  but  where  "mortgagors, 
several  mortgagors  have  distinct  successive  interests,  as  a  tenant 
for  life  and  remainderman,  it  will  be  best  to  give  separate 
notices. 

According  to  the  usual  practice  in  framing  express  powers  of  Period  of 
sale,  the  power  was  made  exerciseable  after  six  months'  notice  ^^  ^^' 
lo  pay  the  mortgage  debt;  but  the  statutory  power  is  only 
exerciseable  where  default  has  been  made  in  payment  for  three 
months  after  service  of  the  notice.  The  statutory  power,  there- 
fore, is  only  exerciseable  after  three  months'  default,  and  not 
merely  after  three  months'  notice.  The  statutory  provisions 
may,  however,  be  modified  as  to  the  period  of  notice  as  in  other 
respects,  if  desired.  '*  Month  "  in  an  Act  of  Parliament  means 
calendar  month  {t). 

According  to  the  usual  form  of  express  powers  of  sale,  it  is  Befanlt  in 
provided  that  the  power  should  not  be  exerciseable  imless  some  mtere^  ^ 
interest  should  be  in  arrear,  usually  for  three  months. 

When  a  mortgagee  has  entered  into  possession  (m),  the  fact  Beodpt  of 

rents  by 

(f)  See  sect.  2  (vi.).  (t)  52  &  53  Vict.  c.  63,  s.  3. 

(•)  See  ffoole  y.  Smith,  17  Gh.  D. 
434.  (w)  See  anU,  pp.  814  et  »$q. 
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Chap.  XLY.  that  he  has  received  rents  to  an  amount  more  than  sufficient  to 

§  2  (ii).     keep  down  the  interest  will  not  of  itself  be  sufficient  to  prove 

mortgagee  in  that  there  was  no  interest  in  arrear,  if  no  appropriation  is 

po88®88ion.       shown  to  have  been  made ;  a  mortgagee  in  possession  has  first 

to  deduct  expenses  and  outgoings  incident  to  his  possession,  and 

what  remains  goes  against  principal  and  interest,  but  till  an 

account  is  taken  there  is  no  set-oif,  or  appropriation  of  the 

rents  (a?)., 


Default  under      The  statutory  power  is  exerciseable  if  and  when  some  interest 
Act,  1881.       under  the  mortgage  is  in  airear  and  unpaid  for  ttDO  months 
after  it  has  become  due. 

It  has  been  seen  {y)  that  a  covenant  for  payment  of  mortgage 
money  and  interest  is  not  an  essential  part  of  a  mortgage,  but  it 
would  seem  that,  in  the  absence  of  a  covenant  to  pay  interest, 
the  rate  of  interest  named  in  the  proviso  for  redemption  would 
be  "  interest  becoming  due  under  the  mortgage  "  (z). 
Breach  of  The  statutory  power  is  also  made  exerciseable  on  the  breach 

covenants,  &c.  of  some  provision  contained  in  the  mortgage  deed  or  in  the  Act, 
and  to  be  observed  or  performed  by  the  mortgagor  or  by  some 
person  concurring  in  the  mortgage,  other  than  the  covenants  for 
payment  of  the  mortgage  moneys  or  interest.  No  clause  to 
this  effect  was  ordinarily  inserted  in  express  powers  of  sale. 

This  extension  of  the  power  is  of  a  somewhat  stringent 
character;  it  will  apply  to  the  omission  of  a  mortgagor  to 
insure  against  fire  pursuant  to  a  covenant  in  the  mortgage 
deed ;  or,  in  the  case  of  a  mortgage  of  a  life  interest  and  policy 
of  assurance,  to  a  breach  of  covenant  to  maintain  the  policy;  or, 
in  the  case  of  a  lease  by  the  mortgagor,  to  his  failure  to  deliver 
a  counterpart  of  the  lease  within  one  month  of  the  making 
thereof  {a).  And  the  enactment  will  apply  to  a  default  on  the 
part  of  a  surety  in  performing  or  observing  his  obligations 
under  the  mortgage  deed. 
Appointment       The  appointment  of  a  receiver  by  the  mortgagee  and  mort- 

of  reoeiver  «  o  o 

gagor  is  impliedly  subject  to  the  power  of  sale,  and  he  will 
be  bound  to  join  in  conveying  to  a  purchaser  from  the  mort- 
gagee under  the  power  (6). 

{x)  Coekbum  ▼.  Sdwarda,  18  Gh.  D.       Ooodehap  v.  Roberts,  14  Gh.  D.  49,  at 
449,  G.  A.  p.  62  ;  He  Friaby,  Allison  t.  Fritby,  43 

fsA  fl^  ^/^  «  0  ^-  ^-  106,  at  p.  114,  G.  A. 

{y)  Dee  ante,  p.  y.  ^^^  g^  ^^  ^3^  enb-sect.  11,  of  the 

{z)  See  Cook  v.  Fowler,  L.  B.  7  H.  L.      Act. 
27 ;  GordilU  v.  Weguelin,  6  Gh.  D.  287,  (*)  King  v,  ffeenan,  3  De  G.  M.  & 

at  pp.  297i  ^01,  302,  G.  A. ;  JUItoberta,      G.  890. 


-4  -^  •     WBieUBT  p.  QTLL.    No.  2.    26tti  and  26th  October.  W^ 

MoaTGAOB— MORTGAQBE    IN    POSSESSION— PROVISO    POB    CAPITALIZATION    OP  | 

Intb&bst— Interest  in  Arrbar— Ck)xpouNB  Interest.  | 

^JP^^^JP^l^^t^^^^^^^^  Warrington,  J.  (reported  53  W.  R. 

334 ;  1906,  1  Oh.  241),  Tarjing  the  master's  certificate  In  a  mortgagee's 

Botion  for  redemption  on  a  snmmons  by  the  plaintiff.    The  fects  were  as 

folkfv:    By  a  mortgage  of  the  22nd  of  October,  1887,  certain  leasehold 

pTopertiee  were  snbdemised  by  the  plaintiff  to  a  bnUding  society  to  secure 

iBl,00O.    On  the  8tii  of  October,  1890,  and  the  4th  of  July.  1892.  further  «Tr««r, .  ««^«  oi  K 

obBigee  for  £120  and  £60  respectively  were  given  by  the  plidntfe  to^  |PUHCHASERS.  916 

l>iii]ding  Booieity  on  the  same  security.    On  the  13th  of  March,  1893,  by  a 

aeoond  mortgage  the  plaintiff  mortgaged  the  equity  of  redemption  of  these  w^  i.  #«.        <o><r  tt 

pzoperties  to  secore  £200  to  the  leirendant  jLn  Gill.    The  mort«ior  ^^tgagee  cannot  (Jhap.  XIV. 

««™M,t^to  pay  tiie  °iort?a8««^iiiter«Bt  at  tiie  rate  of  6  per  cent,  per  k,  is  not  extin-  '    §  2  (ii). 

The  deed  also  oontamed  the  following  proviso :  "  Provided  eSfo    !  .  >    ^-- 


annum. 


andit  u  1^^  agreed  that  if  and  so  often  as  any  interest  due  under  the    W-  Decreeiim 

covramt  hereinbefore  contained  in  this  present  provision  shall  be  in  arrear  I-pira  h^r  n  mnrf-  ^^r  fore- 

fortwenty-one  days  after  the  day  appomted  for  payment  tiiereof,  such  ^  ^  closure, 

intmst  shall  be  treated  as  an  accession  to  the  capital  money  hereby  secured  fagor  to  restrain  Purchaser's 

as  on  the  day  on  which  the  same  ought  to  have  been  naid    and  ahftll  l  y.  t    i  Tir^fAnfio*. 

^^^  ^  ^*?riLp*Ji^^^  **  ^'  ~*«  ^^  o^he'di?;  2?4S  ^  ^^^  ^"'p^'^  ckut  r 

^  tS'Si^iSL^fJ^?  ^  such  capitalized  intwest  in  aU  respecti,."  ty  the  insertion  express 
Ontfie29iai<rfMay,1894,halfayear»8faitereetonthedfifendant'smo^^  ..         ,  „  powers  of 

l>eing  ovOT  two  months  m  arrear,  she  entered   into  possession  of  tSKp^^^^  clause,     ^j© 
P?*¥??  P^P^rties.    On  the  16th  of  June,  1894.  the  plaintiff  paid  thek  toaiIa  in   tmit 
interest  then  Sue  to  the  defendant,  but   the   latter  still  remSSl  in  f      ^^^  ^  P^" 
poMesBum.      On  the  nth  of  September,  1894,  the   defendant  took  a  kund  to  inquire 
transfer  from  the  buildmg  society  of  the  mortgage  of  the  22nd  of  October  L     t.  j        x 

IWT^  and  the  two  furthe?charg4.    On  the  ^Tof  CemK89r^^^  ^  observed.      In 
defandant  sold  a  portion  of  tiie  mortoged  properties  for  £250  under  the  &  ffood  title  to  a 
power  of  sale  in  the  mortgace.    On  the  20tti  of  September,  1900,  the  LC^     £  xu 
present  action  was  commenced,  the  plafaitiff  claiming  redemption  of  the  f"^*^  ^*   *"®  ^^^" 
mortgaged  properties  with  the  usual  accounts.    The  master  by  his  oertifl-  lorto'ao'nr  wKnaA 

PlSS"^*^  *"®  defendant  under  the  second  mortgage  of  the  13th  of  March  mortgagee  (d)  : 
;  laMjthe  sum  of  £200  for  principal  and  £1^3s.  Id.  tot^J^ud  Lg  that  in  onil 
mteNst  thereon  at  the  rate  of  6  per  cent,  per  annum  from  the  1^  <rf  ^^^  ^^^^'  ^  ^^^ 
Jfawh,  1W4,  to  the  d^  of  the  certificate.  That  there  was  due  on  the  Ice  having  been 
ftBrt  nwHtgage  and  further  charges  £1,299  8s.  Id.  for  principal  and  ii  i,^  •  ;i 
^  £642  Is,  for  snnple  mterest  thereon  at  5  per  cent,  fron^  the  llth  Ssept-  P  ^^  ^^  damages  • 
ember,  1894,  to  the  date  of  certificate.  From  these  amounts  he  set  off  the  purchaser  shall 
J6250  proceeds  of  sale  thereinafter  referred    to ;    he    also  certifted  the      .  . 

amount  of  rents  and  profits  received  by  th<^  defendant,  and  that  a  part  of  ^  been  made  in 
the  property  had  been  sold  by  the  defendant  on  the  24th  of  November,  |>  »^*ii   u^  vnlirl 
1899.  fbr  £250,  and  that  this  sum  had  been  appUedby  the  defendant  in         ^  "*'.  yaim^ 
reduction  of  the  principal  and  interest  due  under  the  second  mortgage    at  the  time  of 
securities.  The  plaintiff  took  out  a  summons  to  vary  the  master's  certificate  p\ 
in,  amoDg  other  things,  the  following  particular :   '*  By  declaring  that  no   /' 

interest  having  been  due  under  the  mortgages  mentioned  in  the  said  certifi-  rv  as  to  whether  Notice  of 
cate  to  the  defendant  at  the  date  when  possession  of  the  mortgaged  premises  ,  i.        j.    ±  irreimlAritv 

was  taken  by  the  defendant,  only  simple  interest  at  the  rate  of  6  per  1008  not  protect  ^  ^j^  ^ ' 
oent.  is   payable  upon  the  mortgage  dated  the  13th  of  March,  1893."  ,  q£  ^^q  ^^^^^  ^^^   . 
Wanington,  J.,  varied  the  certificate  in  accordance  with  the  summons. 
The  defendant  appealed.  the  proviso  was 

The  Oottrt  (VAroHAN  Williams,  Stiruno,  and  Oozbns-Haudy,  L.J  J.) 
dimnissed  the  appeal.  . 

■  !#■■  vscn.T-*'9  .T^T — T«  rtilii  tmmm^mtiJirmH^mmiAmm^k^Igm^'^  oven   express  Protection  of 

eq^    ^nao    e^B^sim  iq  'nop«OBi!»JOO   stuj^ju  'Areqwoas    eq!^   ®"^if]iAr  Ann/qifi'r.Tia  purchaser  in 
^nooQJL    «    ui    pa«    'sa^ti^sim     espsm    aotu    sduw^ojoes     qng     'miq'^^®*  oonoiuons  case  of  express 
Xq    p9ore)9J    B9J«qt    9^^    joj    o;«o^|joo    «  8^9)8    japioqojnqs    piourohaser  (/j).         notice  of 
aq^    pa«     'pejje|8ii«i(}    sojvqs    eq^     loj     o^vo^p^ioo    aloq     «    s^eS.       ii*  .    j       irregularity. 

09Jd|Baui^  eq^  poae;siddi  ueaq  swq  jo^subj)  eq^'  ^d^^Y     <J  ajw^pioo*  °omng  unaer  23  &  24  "^ot. 
^^%    q^F^  ^°op   81   qvqM.  'iiv^djoos  oq;   *A({   nsAiS  naeq  svq  o^vo  s.  13,  provided  o>  1^^>  s-  13. 
-grjaoo  'oq^  piw  *qiiM  qpx  naeq  Bi»q  o^bo^c^joo  owqs  eq^  esoddng  ^n^    1      imT>eafth«1 
(9^1    'ill   '0   T   *Z06l)  fl6nuvat)0  -a  (ps>?iu*j7)  y^-^^W.^YJl   ^^-^o^D  t^F«*"^~ 

998  ijj  eog^o  eq(|  m  peSpoT  iCl[vn^o«  eiB  qoiqii  99^is!>^i^i90  jo|  i^diaoeaO  notice  having 
fi  oAid  o)  Qvq;  eiooii  op  (4  aiw^oioob  eq^  sezuoq^nv  ^creduioo  eq^'(|«q; 
pasocidns  cq  ^oxnno  qi  sidjsavi!^  iCjc^oo  o^'Xra^oJoas  r)i  Snp^qrauad 
ai  „  ^«q;  8pJ[0T[  JO  esnoQ  oqj  ui  uMop  pi«|  ueoq  8«q  ^i     ^'^^9J9f9xrBI^  jo^erttein,  $up. 
abH«)^ii^oo„  eq!^  JO  „Ba«qB  jo  uot;«)^pjeo„  eq^  n  UMon3[  B^sqA  J5ra«*ttry,  L.  R.  2 
8f    ^mit      '^"Pl  ^^!^  paSpo|  U9Q(\  8sq    e(^vogpj80    WBqs    oq^    'VBI{%  Oarfit,  38  Ch.  D. 
j9jgn«x)  oq)  }0  nii^ivm  eq|  m  sa^r^eo  oqM.  ^LvsidTnoo  eq^  jo  (iCret^oioos  Bailiy  v.   Barnes^ 
ox{%  Aj^i^sQUdS)  Jdoigo  omo8  q)m  o^vo^uao  8iq  s^isodep  eq — eda^qox^A. 
i[0O;s  oq^  Jo  SJdqmoni  iq  qiJnoiq^  pemw)  Bt  xiop^oisinw!^  oqj  waqMs,  Ford  v.  Heely,  3 
e^tu  Am  %^ — meq^  }o  A\\io  ouios  9\[9a  pu«  'meq^  joj  oc^vo^iqioo  ojvqs 
auo  q;iM  *»nx{9  jo  qoo^q  «  bualo  -y  neqj^— 'Se^VOgi^lQO  9l»llS 
p9418otfeci   0)  89  £i%v(i  8,iiredaoo— seavqs  jo  uoi%'Boj^\%X9Q 

•MBq  XuBdui03 

u9pn^Q)  (99f  *M0  Z  *90ei)  Hsxsx^  JO  dOHSig  'akoxioivo  jo  jonsiOL 
— ^-d!|«p  9«q^  qiui  dn  pei^  Sinoq  8i|inqq  eq^  Aq  pn«  <oo6I  *'m^f  ^^^^ 
ao  peep  oq*  po;noox9  doqaiq  oqq  neq^  0061  o^  6681  Jo  «o| 


(63  «  64  Vict.  0. 62.)  , 

Punuaitt  to  B«ctioii  2  of  the  "  Colonial  Stock  ict  lM"tM 
Jinmissioners  of  His  Majesty's  Treasury  htrsby  tive  Eotieei 

dermendoned  Stock  has  been  iaoludod  in  thd  list  ol  aU 

-^•:!speot  of  which  the  proviaionB  of  the  Act  h«v*  bem  oi 
.^^ibn  : — 

Neui/oundland.  \ 

_^9  ^  3i  per  cent.  Ifucribed  Stock  1905.  i 

.ifiETOi*^^^^^  The  regtrictiona  mentioned   in  section  2,  wb-iection  (21  i 

*"  ,^  "TrusteeAot,  1893,"  apply  to  the  »bove  Stock  (we  "Coloiufa' 

.   „ -i       ^^"  A<rt,  1900,"  Motion  2).  ^ 

reoei^^'-^^^r*      TreBsory  Chambers,  S.W., 

jjie  iBt^^    ^^  October  24,  1805.  , 


,  doW» 


A  » 


wA8»^  5 


the  raw  "'    ,„^oim 
Th,  .t.toto'!'  «^«« 


pwn>e«t  <.{  the 

ip^iiB   extenfliox*  equality  of  exchange  or  nartitioii.''  the  tenant  for  life  may  mw  it 
*=T-    it  wi-"  mortgage  of  the  Mttled  y  "enfrtmchiBement"  met 

oharacier,  «^thetnniirg  of  copyhold  Id  '^-'^  ^'  ' '  -onfined 

insure  agfti^Bl  ^^thisoase.    It  is  used  ir  oa  Act,  U 

deed;  or,»tb  t'-Zml  'o  '0^^! 


o!  Bssuran**'  "■  A^t.    Henoe,  the  tenant  fo:  money 

.     iVo  oase  01 '  lie  eettled  land  for  the  purpi  loasehi 

+oTnart  ^o'"!  ^y  bnying  up  the  freehc  RUCE,  1 

ft   oounterp  ujimnji  „.  HBCCE  (1905,  2  Ch.  372)  (Kekewich,  d.,  Jnna  -iv). 

tliereoI(»)-  Settled  Lar"'  *-•■-— T-wcBtment  of  Capital  Money— Direct 

Tiart  oi  a  euretJof  Tenant  for  ar  section  22  (2)  of  the  Settled  I.ftiid  A 

'     I      *l.a  mortf?^^^^'*''^*'*'^*  ,pital  money  1^  the  trustpes  is  to  be  mi 

under  too  i"    ^..according   t  ion  of   the   tenant   for   life";    but  im 

■  I   «itL        Tbo  ftppoi°"^Bection  53  the  ite  is,  in  exercising  any  power  under 

lOToinW"""'  jmDlie'Aot,  to  have  ri  intareats  of  all  parties  entitled  urdfr 

/reo^TW-       gagor  «  i"P':    BOtUement,  an  ion  to  the  exerci^thereof  by  him,  to 

\je  IWUtlQ  to  1"  deemed  to  be  i  n  of  a  trustee.     The  effect  of  these  ens 

„  -under  tb^ menta  is  that  Luc  usuntn.  lui  life  is  not  entitled  to  direct  an  inTeatut 

E^  which  wonld  not  be  proper  for  a  trustee  to  make,  even  though  i 

.  .  ^o^iiuni  ▼•  -l-ffithin  the  investments  authorised  by  the  Act,  and  if  the  truat 

449   0.  A.  know   that   it   is  an  undesirable  investment,   they   are   justifled 


a        HO  9briogbig  the  matter  before  the  oourt-^Hoar's  Bbttlid  Estat 
(j,)  8eoa«'.  S-"jj,_   BnLTML   D.   LlVDMHATKn  (1905,   2   Ch.   418)   (Farwel), 
(fiaee.Cbst'-^ngustlO). 
^V'  ''mt  301,305    De«d-A Iteration  a(t«  Eiecntion.— It  is  laid  down  in  rig' 
atpp-"  •  COM  (11  Rep.  2Ta)  that  if  the  obligee  alters  a  deed,  although  it  is 

words  not  material,  yet  the  deed  is  void;  but  if  a  stranger,  withe 
his  privity,  alters  cbe  de«d  in  any  point  not  material,  it  shall  r 
avoid  the  deed     The  aulbority  of  tnis  dictum,  howcvrr,  bos  he 
ovsrihrown  by  Aliout  r.   CvtrwtU  (L.  R.  3  Q   B.  573),  where  t 
'leen's  Benek  dmlined  to  bold  an  instrnment  to  be  iova 
addition  of  words  which  were  immaterial.    ConacquentJ 
.  which  required  for  ita  validity  execution  t»-  *' 


im:: 

beak 

WHEN  THE  POWEB  ARISES — PEOTBCTION  OF  PUHCHASERS.  915 

qI^  But  after  an  order  nisi  for  foreclosure  the  mortgagee  cannot  Chap.  XLV. 

j  exercise  his  power  of  sale.     The  power,  however,  is  not  extin-      §  2  (ii)- 

I  guished,  but  the  right  to  exercise  it  is  suspended  (c).  Decree  nwi 

Where  conditions  are  imposed  upon  the  exercise  by  a  mort-  'j^g^" 
1  g^g^^  of  his  power  of  sale,  the  right  of  the  mortgagor  to  restrain  Parohaser's 

[gjf  J  a  sale  on  the  ground  that  the  conditions  have  not  been  complied  J^^^^ 

^^l  with  is  frequently  to  a  great  extent  neutralized  by  the  insertion  express 

odj  of  a  provision,  usually  called  the  "purchaser's  protection  clause,"  JSeT"  ° 

^*  declaring  that,  upon  any  sale  purporting  to  be  made  in  pur- 

suance of  the  power,  the  purchaser  shall  not  be  bound  to  inquire 
whether  the  conditions  have  been  performed  or  observed.  In 
such  a  case  the  mortgagee  can  sell,  and  make  a  good  title  to  a 
bond  fide  purchaser  without  notice  of  the  breach  of  the  con- 
ditions, and  the  contract  for  sale  will  bind  the  mortgagor,  whose 
only  remedy  will  be  in  damages  against  the  mortgagee  (d) ; 
d/ortioriy  if  the  mortgage  deed  expressly  provides  that,  in  case 
of  impropriety  in  the  sale,  by  reason  of  no  notice  having  been 
given,  or  otherwise,  the  mortgagor's  remedy  shall  be  in  damages  * 
only  (e).  If  the  proviso  is  to  the  effect  that  a  purchaser  shall 
not  be  bound  to  inquire  '^  whether  default  has  been  made  in 
payment  of  any  principal  or  interest,"  the  sale  will  be  valid, 
although  the  mortgage  debt  has  been  satisfied  at  the  time  of 
sale,  if  the  purchaser  had  no  notice  of  the  fact  (/). 

But  a  proviso  relieving  a  purchaser  from  inquiry  as  to  whether  Notice  of 
conditions  as  to  notice,  &c.  have  been  observed  does  not  protect  j^^^^*"*^ ' 
him,  if  he  actually  knew,  or  if  the  circumstances  of  the  case  are 
such  that  he  must  be  taken  to  have  known,  that  the  proviso  was 
not  complied  with  {g). 

Sometimes  a  further  proviso  is  inserted  that  even  express  Protection  of 
notice  that  no  default  has  been  made,  or  that  other  conditions  S^ofexpwas 
have  not  been  complied  with,  shall  not  affect  a  purchaser  (A).       notice  of 

With  regard  to  purchasers  from  mortgagees  selling  under  271  llTvS. 
statutory  powers  of  sale.  Lord  Oranworth's  Act,  s.  13,  provided  <>•  1*5,  b.  13. 
that  the  purchaser's  title  should  not  be  liable  to  be  impeached 
by  reason  of  no  case  for  sale  having  arisen,  or  no  notice  having 

(e^  Stevens  t.  Theatres^  Lim,,  (1903)  (/)  Dicker  v.  Anperstein,  aup. 

^  (d)  ^Iker  V.  Ant^erstein,  3  Ch.  D.       „(^J  T^'^:Zn\^^^^^ 

600.     See  Life  Intereet,  fc.  Corp,  r.      So  V  '  a    ^L    »  v^  '        n        ' 

Sand  in  MaZ  Ins,  Soc,,  (1898)  2  Oh.       273'  .^;  ^'  , /ee  Batiey   r.    Barnes. 

{e)  Friehard  r.  Wilson,  10  Jur.  N.  S.  (A)  See  as  to  this,  Ford  t.  Seely,  3 

330.  Jar.  N.  S.  1116. 
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MOKTGAGEE'S  REMEDIES — POWf^RS  OF  SALE. 


Chap.  XLV.  been  given ;  but  that  the  remedy  of  any  person  damnified  should 
§  2  (ii).     be  in  damages  against  the  person  selling. 

By  the  Conveyancing  Act,  1881,  it  is  enacted  aa  follows : — 


44  &  45  Viot 
0.  41,  8.  21. 

Proteotion  of 
purchasers. 


Sect.  21  (2).  "Where  a  conveyance  is  made  in  professed  exercise 
of  the  power  of  sale  conferred  hy  the  Act,  the  title  of  the  purchaser 
shall  not  be  impeachable  on  the  ground  that  no  case  has  arisen  to 
authorize  the  sale,  or  that  due  notice  -was  not  given,  or  that  the 
power  was  otherwise  improperly  or  irregularly  exercised ;  but  any 
person  damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power  shall  have  his  remedy  in  damages  against  the 
person  exercising  the  power." 


Extent  of 
statatory 
protection. 


Jnriediction 
of  County 
Ck)urts  under 
8.  21. 


Waiver  of 
notice. 


Purchaser, 
unless  pro- 
tected, may 
refuse  to 
complete. 


As  the  protection  a£Porded  by  this  sub-section  extends  only  to 
cases  of  "  professed  exercise  *'  of  the  statutory  power,  such  power 
should  be  expressly  referred  to  in  the  conveyance. 

The  statutory  protection,  like  that  provided  by  the  clause 
usually  inserted  in  express  powers  of  6ale(t),  extends  only  to 
cases  where  the  purchaser  has  bought  without  notice,  actual  or 
constructive,  of  the  impropriety  (k). 

The  remedy  in  damages  of  any  "  person  damnified  "  may  be 
obtained  under  this  sub-section  by  means  of  an  action  in  a 
County  Court  under  sect.  66  of  the  County  Courts  Act,  1888  (/), 
where  the  amount  claimed  does  not  exceed  60/.  (w). 

The  mortgagor  or  his  assigns  may  waive  the  right  to  notice 
or  to  the  compliance  with  any  other  condition  attached  to  the 
exercise  of  the  power  of  sale,  and  will  be  boimd  by  such  waiver, 
which  may  be  either  express  or  implied  from  conduct  (n).  But 
a  purchaser  is  not  entitled  to  assume  that  the  mortgagor  has 
waived  due  notice,  at  least  where  there  are  puisne  incum- 
brancers (o).  Nor,  on  the  other  hand,  is  he,  in  the  absence  of  a 
protection  clause,  compellable  to  go  into  the  question  as  to  the 
validity  of  the  alleged  waiver  (/?). 

If  there  is  no  purchaser's  protection  clause,  or  such  clause  is 
defective,  the  purchaser  may  refuse  to  complete,  until  satisfied 
by  sufficient  evidence  that  the  conditions  of  the  power  have  been 
complied  with  {q) ;  the  unsupported  declaration  of  the  mortgagee 


\% 


[%)  Supra f  p.  916. 
:)  Bailey  v.  Barnes,  (1894)  1  Ch.  26, 
C.  A. 

(0  61  &  62  Viot.  0.  48. 

(m)  Ames  r,  JSufdon,  69  L.  T.  292. 

(n)  Jte  Thompson  and  Holi^  44  Ch.  D. 


492.     See,  also,  Seltoyn  t.  Qarfit,  38 
Ch.  D.  273,  C.  A. 

{o)  Sdipyn  v.  Garfit,  sup. 

(p)  Foster  v.  Hoggart,  16  Q.  B.  166. 

(^)  Be  Edwards  and  Budkin  to  Green, 
68  L.  T.  789. 
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that  default  has  been  made  in  payment  of  the  mortgage  debt  is  Chap.  XLV. 
not  sufficient  (r).  §  8  (ii). 

The  section  does  not  apply  until  the  conveyance  has  been 
obtained,  and  consequently  it  does  not  preclude  a  purchaser  from 
inquiring  whether  proper  notice  was  given  under  sect.  20,  nor 
from  proving  aliunde  that  the  power  of  sale  had  not  arisen  («). 

A  purchaser  on  a  sale  made  in  pursuance  of  an  order  made  la  Cony.  Act. 
a  foreclosure  action  is  also  protected  by  sect.  70  of  the  Convey-  ^  ' 
ancing  Act,  1881,  against  want  of  jurisdiction,  concurrence, 
notice  or  service,  whether  he  has  notice  of  any  such  want  or 
not(^). 


ill — Conduct  of  the  Sale. — The  only  obligation  incumbent  on  Mortgagee 
a  mortgagee  selling  under  a  power  of  sale  in  his  mortgage  is  mortga^r  ot 
that  he  should  act  in  good  faith  {u).    Whether  selling  imder  an  po^«^  o'  sale, 
express  or  statutory  power,  he  may  generally  conduct  the  sale 
in  such  manner  as  he  may  think  most  conducive  to  his  own 
benefit,  imless  the  deed  contains  any  restrictions  as  to  the  mode 
of  exercising  the  power,  provided  he  acts  bond  fide  and  observes 
reasonable  precautions  to  obtain  a  proper  price  (x),    "A  mort- 
gagee is  not  a  trustee  of  a  power  of  sale  for  the  mortgagor  at 
aU;  his  right  is  to  look  after  himself  first.     But  he  is  not  at 
liberty  to  look  after  his  own  interests  alone,  and  it  is  not  right, 
or  proper,  or  legal,  for  him,  either  fraudulently,  or  wilfully, 
or  recklessly,  to  sacrifice  the  property  of  the  mortgagor :  that 
isaU"(y). 

If  a  mortgagee  selling  under  a  power  of  sale  acts  in  good 
faith  and  in  compliance  with  the  terms  of  the  power,  the  mort- 
gagor has  no  redress,  even  though  more  might  have  been 
obtained  for  the  property  if  the  sale  had  been  postponed  (a). 

If  after  notice  given  to  the  co-owners  of  the  equity  of  redemp- 
tion that  he  is  prepared  to  sell  for  the  amount  of  the  principsd, 
interest  and  costs,  no  objection  is  taken,  he  may  so  sell  to  one 

(r)  SoJmn  t.  Bell,  2  Beav.  17.  (y)  Per  Lindley,  L.  J.,  in  Kennedy 

($)  Life  Interest,  #tf.   Corp,  v.  Hand  t.  J)e  Traffwdy  (1896)  I  Ch.  762,  at 

in  Sand  Int.  Soe.,  (1898)  2  Gh.  230.  p.  772,  0.  A.,  afiSnned  in  D.  P.,  (1897) 

{t)  Be  Harrowby  and  Paine,  W.  N.  A.  C.   180.     See  Warner  v.  Jacob,  20 

(1902)  137.  Oh.  D.  220 ;  Oolson  v.  Williame,  W.  N. 

(m)  Kennedy  t.  De  Traford,  (1897)  (1889)  33. 
A.  0.  180. 

{x)_Farrar  v.   Farrart,  Limited,  40  W  -2Vf#«  v.  Baeton,  (1899)  1  Oh.  873, 

Ch.  i>.  395,  at  p.  411,  C.  A.  877,  affirmed,  (1900)  1  Ch.  29. 
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Chap.  XLY.  of  tite  oo-owners  without  such  co-owner  being  liable  to  the  othiair 
co-owner  (a). 

A  mortgagee  exercising  his  power  of  sale  is  not  a  trustee  for 
the  mortgagor,  even  if  the  mortgage  is  in  the  form  of  a  trust 
for  sale,  except  as  regards  the  surplus  of  the  purchase-money 
after  his  claims  are  satisfied  (b). 

Express  powers  of  sale  usually  provide  that  a  mortgagee 
selling  thereunder  shall  not  be  responsible  for  any  loss  occa- 
sioned by  the  exercise  of  the  power ;  and  by  the  Conveyancing 
Act,  1881,  it  is  enacted  that : — 

Sect.  21  (6\  '^The  mortgagee,  his  executors,  administrators,  or 
assigns,  shall  not  be  answerable  for  any  involuntary  loss  happening 
in  or  about  the  exercise  or  execution  of  the  power  of  sale  conf  eired 
by  the  Act  or  of  any  trust  connected  therewith." 


§  2  (iii)- 

Even  where 
Beourity  is 
by  trust 
for  sale. 


Proteetion  of 
mortgagee 
selling  from 
liability  for 
loss. 


Sale  by 
anotion  or 
private  oon- 
tract. 


Advertise- 
ment of  sale. 

Mortgagee 
oannot  sell 
•land  and 
timber 
separately. 


"Whether 
snrf  aoe  and 
minerals 
separately. 


Under  an  express  power  of  sale,  in  the  absence  of  any  special 
restriction,  the  mortgagee  may  sell  by  auction  or  private  con- 
tract; but  if  either  mode  of  sale  is  alone  specified,  the  other 
cannot  be  resorted  to  (c).  Both  Lord  Oranworth's  Act  and  the 
Conveyancing  Act  of  1881  expressly  authorize  mortgagees  selling 
under  the  powers  given  by  those  respective  Acts  to  sell  either 
by  private  contract  or  public  auction  (d). 

A  mortgagee  selling  under  his  power  is  under  no  obligation 
to  advertise  the  sale  (e). 

Although,  according  to  the  usual  form  of  an  express  power  of 
sale,  and  also  according  to  the  terms  of  the  statutory  power,  a 
mortgagee  is  empowered  to  sell  the  whole  or  any  part  of  the 
mortgaged  property,  he  cannot  sell  separately  the  timber  upon 
it  (/).  But  a  sale  of  the  land  apart  from  the  timber  may,  how- 
ever, be  made  with  the  sanction  of  the  Court  {</). 

A  mortgagee  selling  under  his  power,  unless  expressly  autho- 
rized by  the  mortgage  deed,  cannot  sell  the  surface  apart  from 
the  minerals  (A).  By  the  Confirmation  of  Sales  Act  (i),  mort- 
gagees were  empowered,  with  the  like  sanction,  to  effect  sales  of 


(a)  Kennedy  v.  De  Trafford,  Hip.; 
of.  Bailey  v.  Bamee,  (1894)  1  Ch.  26. 

(J)  KxrJctoood  v.  Thompson,  2  H.  & 
M.  392;  Locking  v.  Parker,  L.  R.  8 
Ch.  30 ;  Re  Alison,  Johnson  v.  Mounsey, 
11  Oh.  D.  284  ;  NiUt  v.  Boston,  sup. 

(e)  1  Dart  (6th  ed.),  75  ;  Brouard  v. 
Lumaresque,  3  Moo.  P.  O.  467  ;  Botts* 
field  V.  Hodges,  83  Beav.  90. 


(rf)  23  &  24  Vict.  c.  146,  s.  11 ;  44 
&  46  Yiot.  c.  41^  8.  19  (i). 

{e)  Smith  v.  Durrani,  I  De  G.  &  J. 
636 ;  appealed  to  H.  L.,  hut  not  proee- 
onted,  9  H.  L.  0.  192. 

(/)  Cholmeley  v.  Paxton,  3  Bing. 
207;  5.  C,  6  Bing.  48. 

{g\  22  &  23  Vict.  c.  36,  s.  13. 

(A)  Buckley  v.  SoweU,  29  Beav.  646. 

(t)  26  &  26  Yiot.  0.  108,  a.  2. 
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the  surface  apart  from  the  minerals,  and  vice  versd  (k).  But  this  Chap.  XLY. 
Act  is  wholly  repealed  by  the  Trustee  Act,  1893  (/),  which,  §  2  (iii). 
though  it  contains  a  corresponding  provision  as  regards  trustees, 
defines  the  expression  '^  trust "  for  the  purposes  of  the  Act  as 
not  including  duties  incident  to  an  estate  conveyed  by  way  of 
mortgage;  and  mortgagees  who,  as  has  been  seen,  are  not 
trustees,  do  not  seem  to  have  been  within  the  purview  of  that 
Act.  But  by  the  Amendment  Act  of  1894  (m),  after  the  word 
"trustee"  in  sect.  44  of  the  Act  of  1893,  are  to  be  read  t^e 
words  "or  other  person;"  the  effect  of  which  is  to  replace  the 
Confirmation  of  Sales  Act,  s.  2,  and  to  enable  the  Court  to 
sanction  a  sale  by  a  mortgagee  of  the  surface  of  minerals 
separately. 

A  mortgagee  selling  either  under  an  express  power  in  the  Not 
ordinary  form,  or  under  a  statutory  power,  cannot  sell  trade  J^^f^ 
machinery  apart  from  the  mortgaged  buildings  (n).  bSildings. 

Nor,  if  he  sells  only  part  of  the  land,  can  he  grant  a  new  Noreaaements 
easement  over  the  land  unsold  (o).     But  he  may  sell  a  part  with  JI^i^^ 
all  legal  incidents  ordinarily  accompanying  a  grant,  and  so  as 
to  pass  continuous  ec^sements  over  the  unsold  portion  (p). 

iv. — Sale  under  Special  Conditions. — The  mortgagee  with 
power  of  sale  may  sell  under  special  conditions,  if  not  of  an 
unreasonably  depreciatory  character  (^),  although  stringent  (r). 

A  condition  that  the  vendor  may  rescind,  if  unable  or  un-  Power  to 
willing  to  answer  requisitions  or  objections  to  title  made  by  the 
purchaser,  is  valid  {s). 

Where  the  legal  estate  to  part  of  the  mortgaged  property  waJ9  Pnrohaser  not 
outstanding,  a  condition  of  sale  stating  this  fact  and  requiring  le^^^^te 
the  purchaser  to  accept  the  equitable  interest  in  that  part  which  outstanding 
the  mortgagee  was  able  to  convey,  was  held  not  to  be  unreason- 
able under  the  circumstances  (t). 


{k)S§  Beaumonft  Mortgage  TruttSy 
L.  B.  12  Eq.  86;  i2(;  JFilkinton^s 
Mortgaged  B$tate$,  L.  B.  13  Eq.  634 ; 
£e  JERrst's  Mortgage,  46  Gh.  D.  268. 

(Q  66&67yiot.o.68.  See8eot8.40, 
44  and  61. 

(m)  67  Vict.  c.  10,  s.  3. 

(fi)  Ss  Yatee,  Bateheldor  v.  Tatee,  88 
Gh.  D.  112;  Small  Y,  Nat.  Frov.  Bank, 
(1894)  1  Gh.  686;  Johns  y.  Ware,  (1899) 
1  Gh.  369. 

(o)  See  LayreU  t.  Eoare,  12  A.  &  E. 


866 ;  approved,  (1900)  2  Gh.  p.  106. 

ip)  Bom  y.  Turner,  (1900)  2  Gh.  211. 

{q)  Sobwn  y.  BeU,  2  Beay.  17.  See 
National  Bank  of  Atutralia  y.  United 
Mand'in'Sandf  ^.  Co.,  4  App.  Ga. 
392. 

(r)  Kerehaw  y.  Kalow,  1  Jar.  N.  8. 
974. 

(•)  Falkner  y.  Equitable,  ^.  Co.,  4 
Brew.  362. 

U)  Aehworth  y.  Mouneeg,  9  Exoh. 
176. 
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Chap.  XLY.  It  has  been  seen  that  the  Court  regards  mortgages  of  reyer- 
sionarj  interests  with  peculiar  jealousy ;  and,  aooordingly,  on  a 
sale  by  a  mortgagee  of  a  reversion,  a  condition  that  the  pur- 
chaser should  not  require  any  evidence  of  the  age  of  the  tenant 
for  life  was  held  to  be  improper,  and  to  entitle  the  mortgagor  to 
set  aside  the  sale  (ei). 

It  has  been  held  that  a  mortgagee  selling  under  his  power 
may  sell  upon  the  terms  that  part  of  his  purchase-money,  or 
even  the  whole  except  the  deposit,  may  remain  on  mortgage  {x). 

Where  property  subject  to  a  mortgage  was  conveyed  to 
trustees  upon  trust  for  sale,  and  out  of  the  proceeds  to  pay  ofi 
the  mortgage,  and  pay  the  surplus  to  the  mortgagor,  it  was  held 
that  a  sale  subject  to  the  mortgage  was  valid  {y). 

By  sect.  19  of  the  Act  of  1881,  a  mortgagee  selling  under  the 
statutory  power  is  expressly  empowered  to  sell  either  subject  to 
prior  charges  or  not. 


§  2  (iv)> 

Evidence  on 
sale  of 
reyendon. 


Part  of  prioe 
to  remain  on 
mortgage. 

Sale  subject 
to  prior 
mortgage. 


Sale  at  under- 
value. 


Trustee  for 
sale. 


Court  will  not 
restrain  sale 
in  deference 
to  mortga- 
gor's wuihes. 


V. — ^Interference  of  Court  in  Sales  by  Mortgagees. — ^The  power 
of  sale  being  given  to  the  mortgagee  for  his  own  benefit,  it 
follows  that  if  he  exercises  it  band  fide  for  that  purpose  without 
corruption  or  coUusion  with  the  purchaser,  or  such  wilful  or 
reckless  impropriety  as  to  be  tantamount  to  fraud,  the  Court 
will  not  interfere  even  though  the  sale  be  very  disadvantageous, 
unless,  indeed,  the  price  is  so  low  as  of  itself  to  be  evidence  of 
fraud  (s). 

Where  the  security  was  by  way  of  trust  for  sale,  it  was  said 
that  the  trustee  was,  like  any  other  trustee  for  sale,  specially 
bound  to  obtain  the  best  price  for  the  property  (a) ;  but  this 
distinction  would  probably  not  be  upheld  at  the  present  day  (J). 

The  Court  will  not  restrain  a  sale  by  a  mortgagee  under  his 
power  merely  because  it  is  contrary  to  the  wishes  or  interest  of 
the  mortgagor,  even  though  the  latter  is  willing  to  pay  what  is 
due  in  order  to  avert  the  sale  {c).  Nor  will  the  Court  restrain  a 
mortgagee  from  selling  merely  because  in  the  notice  demanding 


(«)  CVfly^  V. -4towiMfer,  W.  N.  (1867) 


805. 

O   B 

G.  & 
L.  T. 

(1896) 
(1897) 

10^ 


Thurlow  y.  Maekesofij  L.  B.   4 

97.    See  Davy  y.  Durrant,  1  De 

J.  635  ;  Bettyet  y.  Maynard^  49 

389  ;    Kennedy  v.  De  Trafford, 

1  Ch.  762,  affirmed  in  D.  P., 

A.  G.  180. 

Matuer  y.  Dwr,  8  De  G.  M.  &  G. 


(«)  Warner  y.  Jacobs  20  Ch.  D.  220, 
at  p.  224  ;  Martinson  y.  Cloweey  21  Ch. 
D.  861 ;  Nutt  y.  EatUmy  (1900)  1  Ch. 
29 ;  ante^  p.  917. 

(a)  See  Harper  y.  Hayee,  2  Giff.  210. 

\h)  See  cases  cited  eupra,  p.  918, 
note  {b), 

{e)  Jones  y.  Matthie,  16  L.  J.  Ch. 
405.  See  Warner  y.  Jaeoby  20  Ch.  D. 
220. 
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what  is  due,  a  mistake  is  made  as  to  the  amount  actually  Chap.  XLV. 
due  {d).  §  2  (V). 

If  a  mortgagee  or  debenture  holder  having  a  power  of  sale  ^^^  because 
wishes  to  sell,  the  Court  will  not  interfere  with  his  right  to  do  liquidator  of 
so,  on  the  alleged  ground  that  the  company  or  its  liquidator  might  obtain 
could  realize  the  property  to  better  advantage  {e).    But  where  a  ^"^^^  V^^- 
mortgagee  had  himself  presented  a  petition  to  wind  up  the 
company,  he  was  restrained  from  exercising  the  power  of  sale 
under  his  mortgage  until  the  hearing  (/). 

The  Court  refused  to  set  aside  a  sale  by  a  first  mortgagee  on  Setting  aside 
the  ground  that,  after  making  preliminary  arrangements  (but  ^®* 
without  a  binding  contract)  for  an  advantageous  sale   of  the 
property,  he  bought  up  the  interest  of  the  second  mortgagee  at  a 
reduced  price,  without  informing  him  of  such  arrangements  {g). 

The  fact  that  the  mortgagee,  acting  honestly,  represented  that 
the  equity  of  redemption  had  ceased,  or  the  fact  that  the  mort- 
gagee sold  believing  himself  to  be  the  owner,  does  not  prevent 
the  sale  from  being  a  vaUd  exercise  of  an  implied  power  of 
sale  (A). 

But  the  sale  has  been  set  aside  as  oppressive  and  irregular,  Oppressiye 
where  it  was  made  for  a  collateral  purpose  (that  of  expelling  the  <»^^"c*  o* 

*      *         ^  *  o  mortgagee. 

plaintiff  from  participation  in  a  newspaper,  his  shares  in  which 
formed  the  subject  of  the  mortgage),  and  the  mortgagee  had 
himself  become  owner  by  means  of  a  subsequent  purchase  (i). 
And  also  in  a  case  in  which  the  power  was  exercised,  after  a 
tender  of  principal  and  interest  (the  costs  being  unascertained), 
and  the  facts  were  known  to  the  purchaser  {k). 

An  action  will  lie,  at  the  suit  of  the  mortgagor,  against  the  Damages  for 
mortgagee  for  fraudulentorunreasonable  exercise  of  the  power  (/);  J^"*°^*  ^ 
and  the  mortgagor  is  entitled  to  substantial  damages  (m). 

A  puisne  incumbrancer  being  entitled  to  redeem  (n)  is,  of 
course,  interested  to  the  extent  of  the  moneys  due  on  his 
security  in  the  proceeds  of  sale,  but,  before  the  Judicature  Acts, 


(iX)  Leverges  v.  Sandemanj  Clark  ^  Co., 
(1902)  1  Ch.  679. 

{e)  lie  LongdendaU  Cotton  Co.,  8  Cb. 
D.  160. 

.  (/)  Be  Cambrian  Mining  Co.,  Exp, 
FeU,  W.  N.  (1881)  126. 

.  (ff)  Dolman  v.  JPfbkes,  22  Beav.  402. 

{h)  DevergesY.  Sandeman,  Clark ^  Co., 
(1902)  1  Ch.  679. 

(i)  Robertson  v.  Norri»,  4  Jur.  N.  S. 
VOL.  II. C. 


443. 

(k)  Jenkins  ▼.  Jones,  2  GifP.  99.  See 
Hosken  ▼.  Sineock,  11  Jur.  N.  S.  477. 

{I)  Brighty  v.  Norton,  3  B.  &  S.  306  ; 
Sogers  y.  Mutton,  31  L.  J.  Ex.  276 ; 
Tiwis  v.  mUon,  4  B.  &  S.  442 ;  Moore 
Y.  Shelley,  8  App.  Ga.  286. 

{m)  Massey  y.  Sladen,  L.  B.  4  Ex.  13 ; 
Moore  y.  Shelley,  sup, 

(n)  See  ante^  p.  714. 
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Chap.  XLY. 
§  2  W- 

Damagfea  for 
wilful  or 
reckless  sale 
at  under- 
▼alue. 


Damages  for 
wrongful  sale 
of  shares. 


Injunction  to 
restrain  sale. 


Pleadings. 


Terms  on 
which 
injunction 
Cfranted. 


Injunction 
after  offer  to 
redeem,  &o. 


he  had  no  remedy  at  law  against  the  first  mortgagee  for  an 
improper  sale  (o), 

A  mortgagee  is  ohargeable  with  the  full  valae  of  the  mort- 
gaged property  sold,  if,  from  wilful  or  reokless  want  of  oare  and 
diligenoe,  it  has  been  sold  at  an  undervalue  (p).  So,  a  mort- 
gagee was  held  liable  for  the  misdescription  in  the  partioulars, 
by  reason  of  which  the  purchaser  refused  to  complete  without 
compensation ;  but  the  measure  of  damages  was  held  to  be,  not 
the  amount  of  the  compensation  awarded  to  the  purchaser,  but 
the  difference  between  the  price  actually  realized  and  that  which 
the  property  would  have  realized  if  there  had  been  no  mis- 
description (q). 

In  the  case  of  a  wrongful  sale  of  stock  or  shares  the  damages 
are  limited  to  the  value  at  the  date  of  the  sale,  less  the  amount 
due  to  the  mortgagee,  and  do  not  extend  to  the  highest  value 
between  the  sale  and  the  trial  (r) . 

Where  sufficient  grounds  for  relief  are  shown,  an  injunction 
will  be  granted  against  a  mortgagee  improperly  exercising  the 
power  of  sale  («) . 

The  pleadings'  in  an  action  for  the  purpose  of  restraining  a 
sale  by  a  mortgagee  must  clearly  disclose  the  fraud  or  irregu- 
larity in  respect  of  which  relief  is  sought  {t). 

As  a  general  rule,  a  sale  by  a  mortgagee  will  be  restrained 
only  by  actual  tender  or  on  payment  into  court  of  the  amount 
which  the  mortgagee  claims  to  be  due  to  him  (u) ;  but  this  rule 
does  not  apply  where  the  terms  of  the  deed  show  that  the 
amount  so  claimed  cannot  be  due  {x).  Nor  does  the  rule  apply 
where  the  mortgagee  was  solicitor  to  the  mortgagor,  who  acted 
under  his  advice ;  in  such  a  case  the  Court  will  look  to  all  the 
circumstances  of  the  case,  and  make  such  order  as  seems  just  (^). 

An  injunction  against  a  sale  has  been  granted  after  an  ofPer 


(o)  See  Mauffhan  ▼.  Sharpe,  10  Jur. 
N.  S.  989. 

{p)  National  Sank  of  Australasia  ▼. 
United  Hand-in- Hand^  ^.  Co.,  4  App. 
Ga.  391.  See  Wool/  v.  Vandenee,  20 
L.  T.  353.  See  also  Jenkins  v.  Jones, 
2  Jur.  N.  S.  99 ;  Marriott  v.  Anchor 
Reversionary  Cb.,  3  De  Or.  F.  &  J.  177 ; 
but  the  two  latter  decisions  appear  to 
have  proceeded  on  a  stricter  view  of 
the  fiduciary  character  of  a  mortgagee 
than  would  now  be  recognized. 

(q)  Tomlin  ▼.  Luce,  43  Oh.  D.  191, 
C.  A. 


'    (r)  Deterges  ▼.  Sandeman^  (1902)    1 
Ch.  579,  0.  A. 

(»)  Whitworth  ▼.  Rhodes,  20  L.  J. 
Gh.  105 ;  CoekeU  ▼.  Baeon^  16  Beav. 
158. 

(t)  Adams  ▼.  Seoit,  7  W.  R.  213. 

(«)  Hill  Y.  Kirkwood,  28  W.  R.  385 ; 
Warner  v.  Jacob,  20  Ch.  D.  220,  224. 
But  see  Rhodes  v.  Buekland,  inf. 

{x)  ffickson  t.  Darlow,  23  Gh.  D. 
690. 

{y)  Maeleod  y.  Jones,  24  Gh.  D.  289, 
0.  A. 
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to  redeem  (z) ;  and  after  an  offer  to  deposit  the  amount  due  (a) ;  Chap.  XLY. 
and  also  where  the  mortgagee  was  solicitor  to  the  mortgagor,  §  2  (y). 
who  had  acted  under  his  advice  (6).  But  a  mere  offer  un- 
accompanied  by  actual  tender  or  payment  into  court  is  not 
su£Scient  to  prevent  a  sale  (c),  nor  will  the  mere  commencement 
of  an  action  for  redemption  stop  a  sale  {d)y  nor  will  an  order  nm 
for  foreclosure  necessarily  do  so  (e). 

If  the  solicitor  of  a  mortgagee  refuses  to  desist  from  exercising  ReooYery  of 
the  i>ower  of  sale,  unless  the  mortgagor  pays  expenses,  with  i^^^^riy 
which  he  is  not  chargeable,  money  paid  under  such  compulsion  demandBd. 
may  be  recovered    back  in  an   action  for  money  had  and 
received  (/)• 

The  Court  will  not  interfere  with  the  exercise  by  a  mortgagee  improper 
of  his  power  of  sale,  where  the. mortgagor  has  acted  improperly,  ^^'^^  ^ 
or  has  acquiesced  in  the  sale  (g). 

Nor  will  a  voidable  sale  be  set  aside  where  the  mortgagor,  Lachee. 
having  full  knowledge  of  the  facts,  stands  by  for  ten  years 
without  taking  any  steps  to  impeach  the  sale  (A). 

The  Court  of  Bankruptcy  has  no  power  to  restrain  a  mort-  Bankraptcy. 
gagee  from  selling,  subject  to  the  rights  of  creditors,  even 
though  the  mortgagee  obtained  his  mortgage  after  the  bank- 
ruptcy; and,  quaere^  whether  without  such  reservation  it  has 
power  (t). 

vi. — ^Who  may  Purchase. — ^The  mortgagee  who  sells  (except  Mortgagee 
where,  in  judicial  sales,  he  obtains  leave  to  bid)  and  his  trustee  are  ^|^^^. 
not  allowed  to  purchase  the  mortgaged  estate  (/) ;  and  a  mortgagee, 
who  is  also  trustee  of  the  estate,  will  not  have  leave  to  bid,  if  the 
cestui  que  ttnist  object,  until  attempts  to  sell  to  others  have 
failed  (k) ;  and  even  the  employment  by  the  purchaser  of  the 
clerk  of  the  mortgagee's  solicitor  as  a  bidder  is  sufficient  to 
invalidate  the  sale,  and  to  burden  the  estate  of  the  purchaser 


(f)  Rhodes  ▼.  Suckland,  16  Beav.  212. 

(a)  Close  y.  Fhippt,  7  Man.  &  Or. 
686. 

{b)  CotUnll  y.  Sirattoft,  L.  B.  8  Gh. 
296,  304. 

(e)  MatthU  y.  Edwards,  16  L.  J.  Ch. 
406 ;  Warner  y.  Jaeob^  20  Ch.  D.  220, 
224. 

(i)  MaeUod  y.  Jonet,  24  Gh.  D.  289, 
0.  A.  See  as  to  sale  after  tender, 
•nie,  p.  740. 

U)  Stevent  y.  Theatree,  Zim.,  (1903) 
1  Ch.  867. 


(/)  Adams  y.  Seott,  7  W.  R.  213. 
(^)  Ferrand  y.  Chp^  1  Jar.  266. 

(h)  NuH  y.  Bast<m,  (1899)  1  Ch.  878, 
affirmed,  (1900)  1  Ch.  29. 

(t)  Be  Evelyn,  Exp,  General  JMlie 
Works,  (1894)  2  Q.  B.  302. 

{j)  Downes  y.  Orazebrook,  3  Mer. 
200 ;  lie  Bloy^s  Tnuts,  1  Mac.  &  G. 
488 ;  Sendtrson  y.  Astwood^  (1894)  A. 
C.  160,  P.  C. 

(k)  Tennant  y.  Trenehardy  L.  B.  4 
Ch.  687. 
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Chap.  XLV. 

Sg(Ti)- 

GoUusiye  sale. 


Second 
mortgagee. 

Seoretaryof 
mortgagee. 


Agent  of 
mortgagee. 


Solioitor. 


Mortgagee 
shareholder 
may  sell  to 
company. 

Abortive 
purchase  by 
mortgagee 
does  not 
extinguish 
power  of  sale, 


"with  the  oosts  of  a  redemption  suit,  so  far  as  it  was  occasioned 
by  the  sale(/). 

A  oollusiYe  sale  and  reconveyance  by  the  porchafler  to  the 
mortgagee  will  not  bind  the  mortgagor  {m). 

A  purchase  by  a  mortgagee  of  property,  sold  either  under  the 
power  of  sale,  or  in  execution  of  a  decree  against  a  mortgagor 
company  (obtained  collusively  between  the  mortgagee  and  the 
directors),  does  not  operate  to  vest  an  absolute  title  in  the  mort- 
gagee (n). 

A  second  mortgagee  may,  in  the  absence  of  fraud,  buy  from 
the  first  mortgagee,  whether  under  a  power  or  trust  for  sale  (<?). 

The  secretary  of  a  building  society  who  were  co-mortgagees 
cannot  purchase  (jt?).  Nor  can  a  member  of  the  investment 
committee  of  a  friendly  society,  being  mortgagees  and  selling 
under  their  power  of  scde,  unless  he  can  prove  the  bona  fides  of 
the  transaction  (q). 

A  person  who  has  acted  as  agent  for  the  mortgagee,  in 
negotiating  the  advance,  surveying  the  property  and  receiving 
the  interest  for  the  mortgagee,  is  not  a  competent  purchaser 
from  the  mortgagee  under  his  power  of  scde  (r). 

But  the  solicitor  of  the  mortgagee  may  purchase  in  good 
faith  if  he  has  merely  acted  for  the  mortgagee  in  the  mortgage 
and  not  in  the  sale.  Such  a  sale  is  not  void,  but  possibly  void- 
able, and  might  under  certain  circumstances  be  impeached 
by  the  mortgagee  though  not  by  the  mortgagor  («). 

There  is  no  valid  objection  to  a  bond  fide  sale  by  a  mortgagee 
to  a  company  in  which  he  is  a  shareholder  (t). 

An  abortive  purchase  by  a  mortgagee  or  a  trustee  for  him 
does  not  extinguish  the  power  of  sale  so  as  to  preclude  the 
mortgagee  from  subsequently  selling  under  the  power  and 
making  a  good  title  to  the  purchaser ;  but  in  the  interval  the 
mortgagee  will  be  liable  to  accoimt  as  the  mortgagee  in  posses- 
sion (w). 


(0  PameU  v.  Tyler,  2  L.  J.  Ch.  196 ; 
and  see  Hodaon  ▼.  Deans,  inf. 

im)  Robertton  ▼.  Norris,  4  Jur.  N.  S. 
443. 

(fi)  National  Bank  of  Australasia  ▼. 
The  United,  ^.  Co,,  ^  App.  Ca.  391. 

(o)  Farkinson  v.  Sanbury,  L.  R.  2 
H.  L.  1.  SeQ  Shaw  v.  JBunny,  2  De  G. 
J.  &  S.  468  ;  Kirktoood  v.  Thompson,  2 
De  a.  J.  &  S.  613. 

{p)  Martinson  ▼.  Cloives,  21  Ch.  D. 


867,  affirmed  on  another  point  W.  N. 
(1886)  41,  C.  A. 

{q)  Hodson  ▼.   Deans,  (1903)  2  Ch. 

647. 

(r)  Orme  ▼.  WHght,  3  Jur.  19. 

(«)  Nutt  ▼.  Boston,  (1899)  1  Ch.  873  ; 
(1900)  1  Ch.  29  ;  and  see  Quest  y. 
Smythe,  L.  B.  6  Ch.  661. 

{t)  Farrar  y.  Farrars,  Ltd.,  40  Ch.  D. 
395,  C.  A. 

(w)  Senderson  ▼.  Astwood,  (1894)  A. 
C.  160,  P.  C. 
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In  all  such  cases  the  onus  is  on  the  purchaser  to  prove  the  Chap.  XLY. 
faimess  of  the  transaction,  and  in  the  absence  of  such  proof  the     §  2  (yi). 
sale  will  be  set  aside  (a?).  o^. 

There  is  nothing  to  prevent  one  of  several  mortgagors  from  Purchase  by- 
purchasing  the  property  from  a  mortgagee  selling  under  hia^n^ortgagor. 
power  of  sale  at  a  price  equal  to  the  amount  due  for  principal, 
interest,  and  costs,  if  the  sale  is  a  band  fide  exercise  of  the 
power  (y). 

A  purchase  bj  a  mortgagor  from  a  first  mortgagee  selling 
under  his  power  operates  only  as  a  redemption  of  the  first  mort- 
gagee, and  will  not  be  allowed  to  prejudice  the  second  mortgagee, 
who  will  be  preferred  to  incumbrancers  of  the  mortgagor  after 
the  purchase  (z). 

vii. — ^The  Conveyance— Delivery  of  Title  Deeds. — ^An  express  ExpresB 
power  of  sale  in  a  mortgage  deed  usually  empowers  the  mort-  ^^ey!*^ 
gagee,  his  executors,  administrators,  or  assigns,  for  the  purposes 
of  the  scde,  to  execute  and  do  all  such  assurances  and  things  as 
they  shall  think  fit.  Formerly,  a  proviso  was  added  that  upon 
a  sale  by  the  executors  or  administrators  of  the  mortgagee,  or  by 
any  other  person  not  seised  of  the  legal  estate,  the  heir  of  the 
mortgagee  should  concur  in  the  conveyance ;  but  now  such  con- 
currence is  unnecessary  except  in  the  case  of  copyholds  to  which 
the  mortgagee  has  actually  been  admitted,  as  in  all  other  cases 
the  mortgage  estate  devolves  on  the  personal  representatives  of 
the  mortgagee  (a). 

By  Lord  Cranworth's  Act  it  was  enacted  that : —  23  &  24  Vict. 

0.  145. 

Sect.  15.  ''The  person  exercising  the  power  of  sale  hereby  con-  Conveyanoe 
f  erred  shall  have  power  by  deed  to  convey  or  assign  to  and  vest  in  to  the 
the  purchaser  the  property  sold,  for  all  the  estate  and  interest  p^rohafier. 
therein,  which  the  person  who  created  the  charge  had  power  to 
dispose  of ;  except  that  in  the  case  of  copyhold  hereditaments,  the 
beneficial  interest  only  shall  be  conveyed  to  and  vested  in  the  pur- 
chaser by  such  deed." 

And  by  sect.  16  of  the  same  Act,  it  is  provided  that  at  any  Owner  of 
time  after  the  statutory  power  has  become  exerciseable,  the  ^iT®  ^S 
owner  of  the  charge  may  demand  and  recover  from  the  owner  deeds  and 

oonyeyanoe  of 
legal  estate. 
(x)  ffodsoH  ▼.  I>ean9,  tup.  (1894)  1  Oh.  25. 

(y)  Kennedy  y.  De   Traford,  (1896)  (z)  Otter  y.  Lord  Vaux,  6  De  G.  M. 

1  Ch.  762,  C.  A.,  affirmed  in  D.  P.,      &  G.  638.    See  27  Ch.  D.  at  p.  251. 
(1897)  A.  0.  180  ;  of.  Bailey  y.  Sarme,  (a)  See  ante,  pp.  858  $t  eeq. 
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Cony.,  &o. 
Aot,  1881, 
8.  21. 

Conveyanoe. 


Chap.  XLY.  of  the  equity  of  redemption  all  title  deeds  which  he  would  have 
§  2  (vii).  been  entitled  to  if  the  property  had  been  then  vested  in  him  for 
all  the  estate  and  interest  of  the  person  creating  the  charge ; 
and  may  also  call  for  the  conveyance  of  the  legal  estate,  if  out- 
standing, to  the  same  extent  as  the  person  creating  the  charge 
could  have  called  for  it. 

By  the  Conveyancing  Act,  1881,  it  is  enacted  as  follows : — 

Sect.  21. — ''  (1.)  A  mortgagee  exercising  the  power  of  sale  con- 
ferred by  the  Act  shall  have  power,  by  deed,  to  convey  the  property 
sold,  for  such  estate  and  interest  therein  as  is  the  subject  of  the  mort- 
gage (&),  freed  from  all  estates,  interests,  and  rights  to  which  the 
mortgage  has  priority,  but  subject  to  all  estates,  interests,  and 
rights  which  have  priority  to  the  mortgage ;  except  that,  in  the 
case  of  copyhold  or  customary  land,  the  legal  right  to  admittance 
shall  not  pass  by  a  deed  under  this  section,  unless  the  deed  is 
sufficient  otherwise  bylaw,  oris  sufficient  by  custom,  in  that  behalf." 

*'  (7.)  At  any  time  after  the  power  of  sale  conferred  by  the  Act 
has  become  exerciseable,  the  person  entitled  to  exercise  the  same 
may  demand  and  recover  from  any  person,  other  than  a  person 
having  in  the  mortgaged  property  an  estate,  interest,  or  right,  in 
priority  to  the  mortgage,  all  the  deeds  and  documents  relating  to 
the  property,  or  to  the  title  thereto,  which  a  purchaser  under  the 
power  of  sale  would  be  entitled  to  demand  and  recover  from  him." 


Title  deeds. 


Differenoe 
between  tiie 
two  Acts  as  to 
oonyeyance. 


All  estate  of 
mortg'agor 
may  be  con- 
veyed by 
Lord  Oran- 
worth's  Aot. 


Inasmuch  as  the  above  provisions  of  the  later  Act  apply  only 
to  the  exercise  of  powers  of  sale  given  by  that  Act  which  are 
conferred  on  a  mortgagee  only  where  the  mortgage  deed  is 
executed  after  the  commencement  of  this  Act,  it  is  still  necessary 
to  observe  the  difference  in  language  between  the  two  statutes  as 
regards  the  amount  of  the  estate  and  interest  which  a  mortgagee 
is  competent  to  convey  according  as  he  sells  under  the  earlier  or 
later  statute. 

Lord  Cranworth's  Act  empowered  a  mortgagee  exercising  his 
power  of  sale  under  that  Act  to  convey  to  a  purchaser  the 
property  sold  for  all  the  estate  and  interest  which  the  mortgagor 
himself  could  dispose  of.  It  was  accordingly  held  that  an 
equitable  mortgagee  selling  under  that  Act  could  convey  to  a 
purchaser  the  legal  estate  which  remained  vested  in  the  mort- 
gagor without  the  concurrence  of  the  latter  (&).  It  was  also 
held  that  a  mortgagee  by  demise  of  leaseholds,  could,  under  that 
Act,  sell  and  convey  the  nominal  reversion  in  the  lease  vested  in 
the  mortgagor  (c).    Hence  it  seems  that  a  mortgagee  of  a  term 


{b)  JRe  Solomon  and  Mtoffher'^s  Con- 
traet^  40  Cb.  D.  608. 


(e)  Siatt  y.  SUman,  19  W.  B.  694. 
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may,  by  this  Btatute,  effect  a  sale  of  the  fee :  a  right  which  he  Chap.  XLY. 
can  only  acquire  by  consent  in  a  sale  in  equity,  where,  if  the     §  2  (vii). 
whole  estate  be  sold,  the  mortgagor  is  entitled  to  the  difference 
in  value  between  the  term  and  the  fee  {d). 

But  sect.  21  of  the  Conveyancing  Act  empowers  a  mortgagee  Only  estate 
exercising  his  power  of  sale  under  that  Act  to  convey  the  pro-  mortgage  cfm 
perty  only  "for  such  estate  and  interest  therein  as  is  the  subject  be  conveyed 
of  the  mortgage."     An  equitable  mortgagee  cannot,  therefore,  Act,  18S1. 
under  this  Act  convey  the  legal  estate  vested  in  the  mort- 
gagor (e).    And  it  is  clear  that  unless  a  mortgage  by  demise  of 
leaseholds  contains  an  express  declaration  of  trust  of  the  nominal 
reversion,  or  a  power  of  attorney  is  given  to  the  mortgagee  for 
the  purpose,  neither  a  mortgagee  selling  under  this  Act  nor  a 
purchaser  from  him  can  get  in  the  nominal  reversion  either  by 
compelling  the  mortgagor  to  convey  it,  or  by  obtaining  a  vesting 
order  under  the  Trustee  Act,  1893  (/). 

The  purchaser  is  entitled  to  a  conveyance  from  the  trustee  of  Outstanding 
an  outstanding  interest,  which  has  been  declared  to  be  held  in 
trust  for  better  securing  the  mortgage  debt  (^). 

The  effect  of  a  conveyance  by  a  mortgagee  imder  an  express  Effect  of 
or  statutory  power  of  sale,  is  to  vest  tibe  property  in  the  pur- 
chaser discharged  from  the  mortgage  and  all  claims  arising 
thereunder,  and  free  from  all  equity  of  redemption. 

If,  however,  the  purchaser  agrees  with  the  mortgagor  to  allow 
hiTn  to  redeem,  such  agreement  will  be  specifically  enforced  {h). 

The  effect  of  sect.  21  (7)  of  the  Act  of  1881  is  to  entitle  a  Title  deeds, 
subsequent  mortgagee,  selling  under  his  statutory  power,  who 
has  paid  off,  or  paid  into  Court  an  amount  sufficient  to  meet  the 
first  mortgage,  if  made  since  1881  (/),  to  demand  and  recover 
from  the  first  mortgagee  all  title  deeds  in  his  possession  relating 
to  the  property  comprised  in  the  subsequent  mortgage. 

Where  a  mortgage  comprises  land  and  a  policy  of  life 
assurance,  the  mortgagee  selling  the  land  under  his  power  is 
not  entitled  to  retain  the  mortgage  deed  under  sect.  2  of  the 


(<0  See  Foster  v.  Eddf/,  18  L.  J.  Ch.  (^)  Satnpahire  v.  Bradley,  2  Coll.  34. 

161 ;  Cutfieldy.Richarda,  26Beav.  241.  See  Angler  y.  Stannard,  3  My.  &  K. 

(^J2«  Sodaon  and  Sowe^a  Cantraet,  666. 

'^^6?&  M^ct'^'o.  63.    Cf.  London  W  ^^  ^-  '^'^*'>  «  '"•  '^- 

and  Cwnty  Banking  Co.  y.  Ooddard,  (t)  See  sect.  6  of  the  Act,  set  oat 

(1897)  1  Ch.  642.  anU,  p.  656. 
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Chap.  XLY.  Vendor  and  Purchaser  Act,  1874,  which  only  applies  to  land, 
%  2  (vii).    hut  must  deliver  up  the  deed  to  the  purchaser  (k). 

Express  yiii. — Ecceipt  for  the  Purchase-money. — ^According  to  the 

give  receipt      usual  practice,  an  express  power  of  sale  provides  that  the  receipt 
mon  ^^*^"    ^^  ^^^  mortgagee,  his  executors,  administrators,  or  assigns  for 

the  purchase-money,  shall  effectually  discharge  the  purchaser 

from  seeing  to  the  application  or  being  answerable  for  the  loss 

or  misappUcation  thereof. 
23  &  24  Viot.       Lord  Cranworth's  Act,  sect.  12,  contained  a  provision  to  the 

like  efFect  with  regard  to  sales  by  mortgagees  under  that  Act. 
A^t^i'sfr  "^y  ^^®  Conveyancing  Act,  1881,  it  is  enacted : — 

?•  ^^'        ,  Sect.  22  (1).  **The  receipt  in  writing  of  a  mortgagee  shall  be  a 

"^^dL-     sufficient  discharge  for  any  money  arising  under  the  power  of  sale 

charges'  &c."  conferred  by  the  Act,  or  for  any  money  or  securities  comprised  in 
his  mortgage,  or  arising  thereunder ;  and  a  person  paying  or  trans- 
ferring the  same  to  the  mortgagee  shall  not  be  concerned  to  inquire 
whether  any  money  remains  due  under  the  mortgage." 

This  enactment  practically  supersedes  the  provisions  of  sect.  23 
of  Lord  St.  Leonards'  Act  (/),  which  is  still  unrepealed,  and 
which  enacts  that  the  bond  fide  payment  to  and  receipt  of  any 
person  to  whom  any  purchase  or  mortgage  money  shall  be 
payable  upon  any  express  or  implied  trust,  shall  effectually 
discharge  the  person  paying  the  same  from  seeing  to  the  appli- 
cation or  being  answerable  for  the  misapplication  thereof,  unless 
the  contrary  shall  be  expressly  declared  by  the  instrument 
creating  the  trust  or  security.  The  Act  of  1881,  like  Lord 
Cranworth's  Act  (w),  omits  any  provision  as  to  a  contrary 
intention. 

The  receipt  of  the  mortgagee  is  a  complete  protection  to  a 
bond  fide  purchaser  without  notice,  but  the  section  does  not 
preclude  a  purchaser  from  making  inquiry  {n).  It  also  protects 
trustees  of  a  fund  which  is  mortgaged  in  handing  over  the  fund 
to  the  mortgagee  on  his  receipt,  but  they  are  not  obliged  to  do 
so  in  all  cases  (o). 

Express  ^» — ^Application  of  the  Purchase-money. — ^Express  powers  of 

provisions  as    sale  in  mortgages  generally  provide  that  the  mortfiraffee  after 

to  application  o  o       o  ^    a^  o  o 

{k)  Re  mUiami  and  Ducheu  of  New  («•)  28  &  24  Vict.  c.  146. 

caetle,  (1897)  2  Ch.  144.  W  -4«<«,  P.  916. 

W  22  &  23  Viot.  0.  36.  Jj  ^""^  ^-  '^"'^'  ('«»»>  '  <*' 
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paying  out  of  the  proceeds  the  expenses  of  and  incident  to  the  Chap.  XLY. 
sale  and  retaining  thereout  the  amount  of  principal,  interest,     §  2  (iz). 
and  costs  due  to  him  on  his  mortgage,  shall  pay  the  surplus  (if  of  purchase-" 
any)  of  the  moneys  arising  from  the  sale  to  the  mortgagor,  his  moneys, 
heirs,  or  his  executors,  or  administrators  (according  to  the  nature 
and  tenure  of  the  mortgaged  property),  or  assigns. 

It  will  be  seen  hereafter  {p)  that  if  the  mortgagee  has  recourse  What  arrears 
to  the  aid  of  the  Court  to  enforce  payment  of  his  debt  or  realize  ^^J|^^le  oS 
his  security,  he  will  only  be  allowed  to  recover  six  years'  arrears  of  proceeds 
of  interest,  but  if  the  mortgagee  himself  sells  under  an  express  mortgagee, 
or  statutory  power,  he  is  entitled  to  retain  out  of  the  purchase- 
money  all  unpaid  arrears  of  interest,  and  this  is  so,  though  the 
purchase  money  is  in  Court,  at  least  where  the  mortgagor  seeks 
to  obtain  payment  out  (q). 

The  mortgagee  exercising  his  power  of  sale  will  also  be  Costs, 
entitled  to  retain  out  of  the  purchase-money  all  costs  properly 
incurred  of  and  incident  to  the  sale  (r),  including  the  costs  of 
an  abortive  attempt  to  sell  (a). 

Where  property  is  sold  by  a  second  mortgagee  to  third  Scale  fee. 
persons  subject  to  the  first  mortgage,  the  solicitor  acting  for  the 
second  mortgagee  is  entitled,  in  calculating  the  scale  charge,  to 
add  the  amount  of  the  first  mortgage  to  the  amount  realised  by 
the  equity  of  redemption  {t). 

If  there  is  no  express  trust  of  the  purchase^moneys,  the  mort-  Effect  where 
gagee  will  only  be  constructively  a  trustee  of  the  surplus  if  it  J^o  provisions 
is  ascertained  that  there  is  a  surplus ;  and  no  evidence  can  be  moneys. 
adduced  to  prove  that  there  is  a  surplus  after  six  years  have 
elapsed  since  the  sale  (u). 

If  the  surplus  produce  of  the  sale  be  directed  by  the  mortgage  Whether 
deed  to  be  paid  to  the  executors  or  administrators  of  the  mort-  ■'^i"*     . 

.  ......  proceeds  of 

gagor,  and  the  sale  is  made  in  his  lifetime,  it  will  be  personal  sale  devolye 
estate ;    but  if  not  made  till  after  his  death,  it  will  be  real  TOrsonaity.' 
estate,  and  belong  to  the  heir,  unless  there  is  a  clear  intention 
shown  to  convert  it  out  and  out  {x) ;  and  if  the  heir  or  devisee 

{p)  Fbtt,  Chap.  LIV.,  Sect.  HI.  (y).      (1897)  2  Q.  B.  236,  C.  A. 

Iq)  Ibid,  {**)  Locking  v.  Parker ,  L.  R.  8  Ch. 

(r)  Natimal  Pr^incial  Bank  of  Eng-      I^J  ^""^  ^'  f^T^o'iS  ]i^  ^on ^*- 

lJii\,  Games,  31  Ch.  D.  682,  698,       ^.rr^J'/T  '/?  S^vV\^9, 
p    A  '  *         *  (a:)   Jr  right  v.  Bate,  2  S.  &  St.  323 ; 

'                                  ^  ^,  .        X  ^«»  ▼•  Sarnetty  19  Ves.  102 ;  Biggt  v. 

(*)   JFebater  v.  PatUt<m,  W.  N.  (1882)  Andrews,  5  Sim.  424 ;  Bourne  v.  Bourne, 

10.    See  Farrer  v.  Lacy,  Eartland^  Co.,  2  Ha.  36 ;   Wilmott  y.  Bike,  5  Ha.  14 ; 

31  Ch.  D.  42.  Bardey  v.  Felton,  14  L.  T.  O.  S.  346  ; 

(t)  Forteseue    t.    Mercantile    Bank,  Be  Clarke's  TrusU^  22  L.  J.  Ch.  230. 
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Chap.  XLY. 
§  2  (ix). 


Applioation 
ofpuTchase- 
moneys  tmder 
Lord  Cran- 
'wt>rth*8  Act. 


Cony.,  fto. 
Aot,  1881, 
8.  21. 

Application 
of  pnichase- 
moneys. 


die  before  the  surplus  is  actually  paid  to  him,  it  will  go  as 
personal  estate  (y). 

Where  the  ultimate  trust  in  case  of  realty  was  for  the  mort- 
gagor, his  heirs,  executors,  administrators,  or  assigns,  and  the 
sale  took  place  in  the  lifetime  of  the  mortgagor,  his  personal 
representative  was  held  entitled,  though  the  heir  objected  on  the 
groimd  that  the  mortgagor  was  a  lunatic  when  he  executed  the 
mortgage  (z). 

Lord  Cranworth's  Act,  sect.  14,  provided  that  on  a  sale  imder 
that  Act,  the  purchase-money  should  be  applied  in  the  following 
order : — First,  in  the  payment  of  the  expenses  incident  to  the 
sale  or  incurred  in  any  attempted  sale ;  secondly,  in  discharge 
of  all  interest  and  costs  due  in  respect  of  the  charge ;  thirdly, 
in  discharge  of  the  principal  moneys ;  and  lastly,  in  payment  of 
the  residue  to  the  person  entitled  to  the  property  subject  to  the 
charge. 

On  this  point  the  Conveyancing  Act,  1881,  enacts  as  follows: — 

Sect.  21  (3).  '^  The  money  which  is  received  by  the  mortgagee, 
arising  from  the  sale,  after  discbarge  of  prior  incumbrances  to  which 
the  sale  is  not  made  subject,  if  any,  or  after  payment  into  Court 
under  the  Act  of  a  sum  to  meet  any  prior  incimibrance,  shall  be 
held  by  him  in  trust  to  be  applied  by  him,  first,  in  payment  of  all 
costs,  charges,  and  expenses,  properly  incurred  by  hmi,  as  incident 
to  the  sale  or  any  attempted  sale,  or  otherwise ;  and  secondly,  in 
discharge  of  the  mortgage  money,  interest,  and  costs,  and  other 
money,  if  any,  due  under  the  mortgage ;  and  the  residue  of  the 
money  so  received  shall  be  paid  to  the  person  entitled  to  the  mort- 
gaged property,  or  authorized  to  give  receipts  for  the  proceeds  of 
me  sale  thereof." 


Hortgfagee  is 
trastee  of 
surplus 


The  effect  of  the  above  sub-section  as  regards  a  puisne  incum- 
brancer, is  to  enable  him  to  sell  the  property  comprised  in  his 
mortgage  free  from  prior  incumbrances  by  either  paying  them 
off  out  of  the  purchase-money,  or  by  paying  into  Court  under 
this  Act  {a)  a  sufficient  sum  thereout  to  meet  the  principal  and 
any  interest  due  in  respect  of  the  prior  incumbrances,  together 
with  such  additional  amount  as  the  Court  may  deem  sufficient 
to  meet  further  costs,  expenses,  or  interest. 

On  a  sale  of  the  mortgaged  property  under  an  express  or  a 
statutory  power,  the  mortgagee  becomes  a  trustee  of  the  surplus 


(y)  Day,  Conv.  vol.  ii.  pt.  ii.  p.  684 ; 
Sardey  v.  Felton,  14  L.  T.  O.  S.  346 ; 
Itr  Undertcoodf  3  E.  &  J.  745. 


(«)  Be  Smith's  Mortgage^  7  Jur.  N.  S. 
903. 

(a)  See  sect.  6  of  the  Act  set  oat 
«fito,  p.  665. 
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piooeeds  for  the  mortgagor^  or  for  any  persons  interested  therein  Chap.  XLY. 
under  any  subsequent  incumbrance  or  other  dealing  with  the     §  2  (ix). 
equity  of  redemption  of  which  he  has  notice;   and  he  will  proceeds  of 
accordingly  be  answerable  if  he  pays  the  surplus  to  the  wrong  J^^'   , 
person  (b) ;  but  in  a  doubtful  case  he  can  pay  the  money  into 
Court,  or  invest  it  for  the  benefit  of  the  persons  entitled  (c). 

The  last  words  of  the  sub-section  include  a  subsequent 
incumbrancer  ((^),  to  whom,  therefore,  a  mortgagee  may  pay 
any  surplus. 

So  where  a  first  mortgagee  upon  a  sale  under  his  power  re- 
tained more  of  the  purchase-money  than  was  sufficient  to  satisfy 
his  claim  instead  of  paying  such  surplus  to  a  second  mortgagee, 
he  was  ordered  to  pay  to  the  latter  simple  interest  thereon, 
though  four  years  elapsed  before  the  second  mortgagee  took 
proceedings  to  enforce  his  claim  (e). 

The  responsibility  of  a  mortgagee  as  regards  surplus  proceeds  Extent  of 
extends  to  cases  where  he  concurs  in  the  sale  of  the  mortgaged  ^' 

property  with  notice  of  a  subsequent  incumbrance.  So  where  a 
mortgagor,  with  the  concurrence  of  the  first  mortgagees,  who  had 
notice  of  a  second  mortgage,  sold  the  property  and,  on  com- 
pletion, the  balance,  after  payment  of  what  was  due  on  the  first 
mortgage,  was  paid  to  the  mortgagor,  it  was  held  that  the  first 
mortgagees,  having  joined  in  the  conveyance  with  knowledge 
that  part  of  the  purchase-money  was  about  to  be  applied  in 
disregard  of  an  equity  of  which  they  had  notice,  were  liable  to 
make  good  to  the  second  mortgagee  the  amount  of  his  security 
as  if  they  had  received  the  whole  of  the  purchase-money  (/). 

Where  a  voluntary  settlement  (even  before  1893)  is  made  by  Settlement  of 
a  mortgagor  subsequently  to  the  mortgage,  on  exercise  of  the  ^^mption 
power  of   sale,  the  surplus  proceeds  belong  to  the   persons 
interested  in  the  settlement  and  not  to  the  settlor  {g). 

In  the  case  of  a  mortgage  by  a  tenant  for  life  of  settled  lands  Money  raised 
under  his  statutory  powers  (A),  the  surplus  proceeds  will  be  ]Suid  Acte.^ 
payable  either  into  Court  or  to  the  trustees  of  the  settlement,  at 


(6)  Tanner  v.  Seard,  23  Beav.  666 ;  (e)  Eley  ▼.  Read,  76  L.  T.  39,  C.  A. 

Mathison  ▼.  Claris,  3  Drew.  3 ;  Magnus  (/)   West  London  Comtnereial  Bank  v. 

▼.  Queensland  Bank,  37  Ch.  D.  466,  Melianee   Fermanent    Building   Soeietg, 

C.  A.  29  Ch.  D.  964,  0.  A.    See  Bentham  ▼. 

I  \  m     1         T         OK  rfi,    T\    K.AA  Haineourt.  Prec.  Oh.  30. 

(<,)  Charle*  r  /o»*.,  36  Oh.  D.  544,  ^j  ^  WaUumpUm  £,tate,  26  C!h.  D. 

000;  post,  p.  VoZ.  391 

(d)  See  sect.  22  (2),  post,  p.  033.  (A)  See  ante,  p.  400  el  seq. 
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Chap.  XLY.  the  option  of  the  tenant  for  life,  as  capital  money  arising  under 
§  2  (is),     the  settlement  pending  the  application  thereof  for  the  purposes 
for  which  the  money  was  raised  (f). 
Mortgagee  The  mortgagee,  in  paying  over  the  surplus,  must  pay  due 

Saime^i^Jr  w  regard  to  any  just  claims  which  any  person  interested  in  the 
?'PJ^fJ  equity  of  redemption  may  have  against  another;  and  if  he 
should  he  in  doubt  on  this  point,  he  will  be  justified  in  applying 
to  the  Court  by  originating  summons  as  to  the  validity  of  the 
claim.  So  where  a  mortgagee  sold  the  mortgaged  property 
which  was  owned  by  tenants  in  common,  it  was  held,  on  an 
application  by  the  mortgagee  to  determine  how  the  balance  in 
his  hands  should  be  applied,  that  the  present  value  of  improve- 
ments due  to  expenditure  by  one  tenant  in  common  ought  to  be 
allowed  in  distributing  the  surplus  proceeds  of  sale  {k). 
Duty  of  Where  it  does  not  appear  who  is  the  proper  person  to  receive 

wh^^per  ^^  surplus  proceeds,  the  mortgagee  may  pay  the  money  into 
person  to  Court  (/).  TJnless  he  does  so,  he  is  bound  to  invest  the  money 
pins  moneys  f or  the  benefit  of  the  persons  who  may  establish  their  claim  to 
iK)t  asoer-        j^  .  ^j^^^  jf  j^^  fgjjg  ^  ^q  g^^  i^^  jj^g^y  Ijq  ordcrcd  to  pay  interest 

at  the  rate  of  4  per  cent,  per  annum  as  from  the  date  of  the 

sale  on  the  amount  in  his  hands  after  deducting  therefrom  what 

is  due  to  him  on  his  mortgage  (m). 
Notice  not  to       A  mortgagee  who  has  received  from  persons  interested  notice 
surplS  T^ot  to  part  with  the  surplus  proceeds  of  sale  pending  the  deter- 

moneys.  mination  of  dispute  as  to  their  respective  rights  and  interests, 

is  not  bound  to  invest  the  money,  and,  if  it  remains  unproductive 

in  his  hands,  he  will  not  be  chargeable  with  interest  {n). 
Undue  If  a  mortgagee  shows  an  intention  to  give  some  claimants  an 

m<MrtKwe.      undue  advantage,  the  money  will  be  ordered  to  be  paid  into 

Court,  and  a  receiver  will  be  appointed  of  the  proceeds  of  the 

property  which  remains  unsold  (o). 
Mortgagee  A  mortgagee  exercising  his  power  of  sale  will  only  be  answer- 

to  Muit^  of  ^^^^  ^^  trustee  of  the  surplus  proceeds  of  sale  to  persons,  other 
whldi  he  has   than  the  mortgagor,  of  whose  incumbrances  or  equities  he  has 

notice.  .  •      /    v 

notice  (p). 

Mortgagee  "Where  a  mortgagee  sells  under  his  power  after  the  mort- 

not  trustee  c  c 

(t)  45  &  46  Vict.  0.  38,  s.  22  (1).  269  ;  Court  v.  RoharU,  6  Gl.  &  F.  66. 

ik)  Re  Cook' 8  Mortgage,  Lawledge  v.  W  Mathiton  v.  Clark,  26  L.  J.  Ch. 

Tywrfa//,  (1896)  1  Ch.  923.  ^^  v   «    .r      ..        „•        »  t    t  xr  « 

(0  Robert,  y.  Ball,  24  L.  J.  Ch.  471.  ch.'\3t"'*''^*''  ^'  ^'^'  ^  ^'  ^'  ^'  ^' 

(m)  Charlee  v.  Jonee,  36  Oh.  D.  644,  (p\    Thome   ▼.  mard   and   Marth, 

660.    See  Quarrell  t.  Beckford,  1  Madd.  (1895)  A.  0.  496. 
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gagor's  equity  of  redemption  is  barred  by  lapse  of  time,  he  is  Chap.  XLY. 
no  longer  a  trustee  of  the  surplus  proceeds  of  sale,  which  belong     §  2  (ix). 

to  him  absolutely  {q) .  where  eqmly 

A  mortgagee  who  has  sold  imder  his  power,  being  a  trustee  of  ^  r^emption 
the  surplus  proceeds  of  sale  in  his  hands,  is  bound,  like  any  other  Mortgagee 
trustee,  to  furnish  to  the  person  or  persons  entitled  to  receive  "^^*  rend^ 
those  moneys  an  account,  if  demanded,  of  his  claims  under  his  Burpius 
mortgage  in  respect  of  principal,  interest,  and  costs,  including  P'^^^®®^ 
the  expenses  of  and  incident  to  the  sale  (r). 

The  mortgagee,  having  rendered  such  accounts,  is  not  entitled  Right  of 
to  demand  a  release  under  seal  («).  But  he  is  entitled  to  have  S^a^f^|^  ^ 
his  accounts  examined  and  settled  by  the  puisne  incumbrancer 
or  mortgagor  claiming  to  receive  the  surplus  proceeds,  and 
either  to  have  a  discharge  given  to  him,  or  to  have  the  accounts 
taken  by  the  Court  (t).  Indeed,  the  claimant  can  only  recover 
the  surplus  proceeds,  either  by  claiming  the  amount  admitted 
by  the  first  mortgagee  to  be  due,  which  would  operate  as  an 
estoppel,  and  so  discharge  him,  or  by  claiming  a  different 
amount,  which  would  necessitate  the  t&kixig  of  accounts  by 
the  Court,  the  costs  of  which  would  come  out  of  the  surplus 
proceeds  («). 

The  Conveyancing  Act,  1881,  s.  22,  further  enacts  as  follows : — 

"(2. J  Money  received  by  a  mortgagee  under  his  mortgage  or  Receipt  for 
from  the  proceeds  of  securities  comprised  in  his  mortgage  shall  moneys 
be  applied  in  like  manner  as  in  the  Act  directed  respecting  money  received 
received  by  him  arising  from  a  sale  under  the  power  of  sale  con-  ^^*^®' 
f erred  by  the  Act ;  but  with  this  variation,  that  the  costs,  charges,  o^he^ue 
and  expenses  payable  shall  include  the  costs,  charges,  and  expenses  than  by  sale 
properly  incurred  of  recovering  and  receiving  the  money,  or  secu-  under  power, 
rities,  and  of  conversion  of  securities  into  money,  instead  of  those 
incident  to  sale." 

This  sub-section  enables  a  puisne  mortgagee,  on  a  sale  by  a 
prior  mortgagee  under  his  statutory  power,  to  give  to  the  latter 
a  valid  discharge  for  the  surplus  to  be  applied  in  due  course  of 
distribution  as  if  they  were  proceeds  of  a  sale  effected  by  the 
puisne  mortgagee  under  his  own  power  (x), 

{q)  Se  AlisoHf  Johfum  y.  Mounwy,  (<)  King  ▼.  Mullinty  1  Drew.  308 ; 

11  COi.  D.  284,  ante,  p.  870.  Be  Cater,  26  Beav.  366  ;  JEte  Hotkin, 

(r)  See  Springett  y.  Dathwood,  2  Giff.  5  Gh.  D.  229. 

521 ;  Burrowi  y.  WalU,  6  De  G-.  M.  &  (t)  Chadwick  y.  Heatley,  2  CoU.  137. 

G.  253 ;  Ji«  2V«o«,  X«  y.  ?raw«,  (1892)  («)   See  post.    Chap.    LIV.,    Sect. 

1  Ch.  86 ;  Be  Page,  Jones  y.  Morgan,  lY .  (ii). 

(1893)  1  Ch.  304.  .  (^)  »ee  Eley  y.  Bead,  ante,  p.  931. 
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OHAPTEE  XLVI. 

OF  THE  APPOINTMENT  OF  A  RECEIYER, 

Section  I. 

Of  a  Beceiver  appointed  by  the  Parties. 

Adyantage  of  j^ — ][ode  of  appointmg  a  Receiver  independently  of  Statute. — 
of  a  reoeiyer.   Where  there  is  reason  to  anticipate  that  resort  to  the  income  of 
the  mortgaged  property  may  be  necessary  in  order  to  insure  the 
regular  payment  of  interest,  a  receiver  may  be  appointed  con- 
temporaneously with  the  completion  of  the  mortgage  in  order 
to  secure  to  the  mortgagee  the  advantages  without  the  responsi- 
bilities of  possession  (a). 
jwDifft o?S*       ^®  appointment  may  in  such  a  case  be  made  either  by  the 
mortgage        mortgage  deed  itself  or  by  a  separate  instrument.     It  is,  in 
^'      general,  convenient  to  adopt  the  latter  course  in  order  that  the 
instrument  appointing  the  receiver  may  be  delivered  into  his 
custody,  to  be  held  and  produced  by  him  as  his  authority  if  it 
should  become  necessary  for  him  to  act.     If,  however,  as  is  not 
unfrequently  the  case,  the  mortgagee's  solicitor  is  appointed 
receiver,  the  practice  is  to  make  the  appointment  by  the  mortgage 
deed  in  order  to  save  the  expense  of  a  separate  instrument  (d). 
Appointment       Where  the  appointment  is  made  by  the  mortgagor,  the 
ymo  gagor.  p^^^jy^p  must  be  treated  as  being  for  all  purposes  his  agent, 
and  all  payments  made  by  the  receiver,   so  appointed,  to  a 
mortgagee  are  payments  by  a  mortgagor  continuing  in  posses- 
sion of  the  mortgaged  estate  {c).     The  mortgagee,  however,  is 
generally  expressed  to  consent  to  and  approve  the  appoint- 
ment {d). 

(a)  See  Chatnbert  y.  OoUlwin,  9  Yes.      L.  B.  2  Gh.  634,  at  p.  641.    See  also 

264,  271.  Jefeiys  y.  Liekson^  L.  R.  1  Ch.  183. 

/.»  T%       n  1   i:     4.  ::   ^  oo  W  See  J<me9  y.  Smith,  1  Ha.  43, 

(4)  Day.  Cony.,  yol.  li.  pt.  u.  p.  99.      ^^^    ^^   appointment    was    made 

{e)  Per  Bolt,  L.  J,,  in  Law  y.  Olennp      jointly  bj  mortgagor  and  mortgagee. 
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A  receiver  appointed  by  a  mortgagee  either  under  a  power  in       Chap, 
the  mortgage  deed  or  under  the  Conyejancing  Aot  is,  in  the      XLVI. 
exercise  of  his  duties,  the  agent  of  the  mortgagor  for  all  purposes.      8  ^  (^)* 
He  is  not  restricted  to  matters  between  the  mortgagor  and  Appointment, 
mortgagee,  but  may  affect  the  mortgagor's  relations  with  third    ^     "«»6®«* 
persons  {e).    The  power  to  appoint  a  receiver  conferred  by  a 
mortgage  deed  is  not  revoked  by  the  death  of  the  mortgagor, 
and  a  receiver  appointed  by  a  mortgagee  under  such  a  power 
after  the  death  of  the  mortgagor,  becomes  the  agent  of  the 
mortgagor's  executor  to  the  extent  of  his  assets  (/) . 

But  a  receiver  appointed  by  debenture  holders  under  a  power 
in  the  debentures  is,  in  the  absence  of  any  provision  to  the 
contrary,  the  agent  of  the  debenture  holders  and  not  of  the 
company  (g). 

The  instrument  appointing  a  receiver  is  generally  in  the  form  Pom  of 

.  .        iniitrninent  of 

of  an  ordinary  power  of  attorney,  defining  the  powers  and  duties  ^i^intment. 

of  the  receiver ;  and  this  form  is  invariably  adopted  in  the  case 

of  a  receiver  of  copyholds.     Sometimes,  however,  the  lands  are 

demised  to  the  receiver  for  a  term  of  years,  so  as  to  give  him 

the  legcd  estate;   but  the  inconvenience  of  vesting  the  legal 

estate  in  a  person  who  is  intended  to  be  merely  a  ministerial 

agent,  is  such  that  the  practice  is  not  to  be  recommended. 

As  regards  mortgages  executed  before  the  28th  August,  1860,  Power  to 
when  Lord  Cranworth's  Act  came  into  operation,  if  a  receiver  is  s^intment 
not  appointed  at  the  time  of  the  completion  of  the  mortgage,  a  otreoeiYet 

,  ,  .  ,  oD»       subsequently 

mortgagee  is  not  entitled  to  obtain  the  appointment  of  a  receiver  to  mortgage, 
unless  stipulations  providing  for  such  appointment  are  contained 
in  the  mortgage  deed,  or  can  be  shown  to  have  formed  part  of 
the  mortgage  contract.  If,  as  is  sometimes  the  case,  the  mort- 
gage deed  contains  a  covenant  by  the  mortgagor,  on  request  of 
the  mortgagee,  to  appoint  such  person  as  the  mortgagee  shall 
nominate  to  be  receiver,  the  mortgagor  cannot,  of  course,  be 
compelled  to  make  such  appointment,  except  in  accordance  with 
the  strict  terms  of  the  covenant. 

A  mortgagee,  although  he  cannot  charge  for  his  trouble  in  Mortgagee 
collecting  the  rents  and  profits  of  the  mortgaged  property,  yefr  J^vOTat^* 
may  of   his  own  authority,  and  of    his  own  responsibility,  anytime, 
appoint  a  receiver  at  any  time  during  the  continuance  of  the 

(e)  Se  HaU,  LiUey  y.  Food,  (1899)  2  (p)  Be  Vimboi,  Ltd,,  (1900)   1  Ch. 

Ch.  107,  0.  A.  470 ;  cf .  Chtlwg  v.  QatkelL  (1897)  A.  C. 

(/)  Ihid.  675. 
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Chap.  security,  and,  as  will  be  pointed  out  hereafter  (A),  the  mortgagee, 

XIVI.  in  taking  the  acoounts  between  himself  and  the  mortgagor,  will 

,    §  ^  (!)•  be  allowed  the  remuneration  and  proper  expenses  of  such  receiver. 


Possession  of  A  receiver  so  appointed  is,  however,  the  agent  of  the  mort- 
S^poss^onT  S^^>  ^^^9  ^7  appointing  him,  the  mortgagee  will  be  deemed  to 
of  mortgagee,  have  entered  into  possession  of  the  mortgaged  premises,  and 

will  be  accountable  accordingly  (*). 
Liability  for  Where  a  trust  deed  to  secure  debentures  empowered  the 
Wnceiyer  trustees  to  appoint  a  receiver  and  manager  of  the  business,  to  be 
after  winding  jj^q  agent  of  the  Company,  it  was  held  that  the  trustees  were 
company.  not  liable  as  undisclosed  principals  for  goods  supplied  to  the 
receiver  for  the  purpose  of  carrying  on  the  business  after  the 
commencement  of  the  winding-up  of  the  company  {k). 

Power  to  ap-  ii. — ^Appointment  of  a  Eeoeiver  under  Lord  Cranworth's  Act. — 
iwintreceiyer.  gy  ^o^^  Cranworth's  Act  (/),  it  is  enacted  that  :— 

Powers  Sect.  11.  '*  Where  any  principal  money  is  secured  or  charged  by 

incident  to  deed  on  any  hereditaments  of  any  tenure,  the  person  to  whom  such 
mortgages.  money  shall  for  the  time  being  be  payable,  his  executors,  adminis- 
trators ^  and  assigns,  are  empowered  at  any  time  after  the  expiration 
of  one  year  from  the  time  when  any  principal  money  shall  have 
become  payable  according  to  the  terms  of  the  deed,  or  after  any 
interest  on  such  principal  money  shall  have  been  in  arrear  for  six 
months,  or  after  any  omission  to  pay  any  premium  on  any  insurance 
which  by  the  terms  of  the  deed  ought  to  be  paid  by  the  person  entitled 
to  the  property  subject  to  the  charge,  ....  to  appoint  or  obtain  the 
appointment  of  a  receiver  of  the  rents  and  profits  of  the  whole  or 
of  any  part  of  the  property." 

Sect.  17  empowers  a  mortgagee  to  appoint  as  receiver  any 
person  named  for  that  purpose  in  the  deed,  or  if  no  person  is  so 
named,  to  give  notice  in  writing  to  the  mortgagor  to  appoint  a 
receiver,  and  on  default  to  appoint  within  ten  days  after  such 
notice,  the  mortgagee  may  himself  by  writing  appoint  a  receiver. 
Sect.  18  provides  that  the  receiver  shaU  be  deemed  to  be  the 
agent  of  the  mortgagor.  Sect.  19  defines  the  powers  of  a 
receiver.  Sect.  20  provides  for  the  removal  of  a  receiver  and 
for  the  appointment  of  new  receivers.     Sect.  21  gives  power  to 

(A)  Post,  Chap.  LIV.,  Sect.  IV.  (iii).       676,  ai)ppoving  the  judgment  of  Rigby, 

/'\  j-i         u      -D    1  r   J  Mjr^AJi  aat\.  L,  J.,  in  the  Court  bclow,  which  irives 

W  ««.rr,K r.a^^rrflMadd^269;  ^  j^^^  exposition  of  the  prindplea 

Dttvts  Y.  Bendy.  3  Madd.  170  ;  LexthY,  «^„«.«:«„  /l^  •««,vn.«o:wi;*»^*  ».f.4. 

Jrvine,  1  My/&  K.  277,  at  p.  286.  |=^,*'oh  ^:2r'''^*^  "'  '"°'*- 
(A)  aotlinff  V,  Gatkell,  (1897)  A.  C.  (5)  24  &  25  Vict.  c.  145. 
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a  receiver  to  retain  out  of  moneys  received  by  him  a  com-       Chap. 
mission    not  exceeding  6  per  cent,  upon  the  gross  amount      ^^^J^- 
received.      Sect.  22  provides  that  the  receiver  is  to  insure  if  so     S  ^  W* 
required  by  the  mortgagee.      And  sect.   23  provides  for  the 
application  of  moneys  received. 

The  above  sections  are  repealed,  but  without  prejudice  to  Repeal  of 
anything  done  or  the  effect  of  any  instrument  executed  between  enactment, 
the  28th  of  August,  1860,  and  the  31st  of  December,  1881  (w), 
and  the  statutory  power  of  appointing  a  receiver  applies  only  to 
mortgages  and  charges  made  by  deed  to  secure  money  advanced, 
or  to  be  advanced,  by  way  of  loan,  or  to  secure  an  existing  or 
future  debt. 

In  the  case  of  a  mortgage  made  before  the  1st  of  January, 
1882,  the  powers  conferred  by  this  Act  are  exereiseable  at  the 
present  time  {n). 

iii. — ^Appointment  of  a  Receiver  under  the  Conveyancing  Act,  Power  to 
1881. — This  Act  (o),  by  sect.  19,  confers  on  mortgagees,  where  re^iiver. 
the  mortgage  is  made  by  deed  (among  other  powers),  "  a  power, 
when  the  mortgage  money  has  become  due,  to    appoint  a 
receiver  of  the  income  of  the  mortgaged  property,  or  of  any 
part  thereof." 

And  by  the  same  Act  it  is  enacted  as  follows : — 

Sect.  24. — **(1.)  A  mortgagee  entitled  to  appoint  a  receiver  under  Appointment, 
the  power  in  that  behalf  conferred  by  the  Act  shall  not  appoint  a  P<^^®™i 
receiver  until  he  has  become  entitled  to  exercise  the  power  of  sale  and  duties  of* 
conferred  by  the  Act,  but  may  then,  by  writing  under  his  hand,  receiver, 
appoint  such  person  as  he  thinks  fit  to  be  receiver. 

*'  (2.)  The  receiver  shall  be  deemed  to  be  the  agent  of  the 
mortgagor ;  and  the  mortgagor  shall  be  solely  responsible  lor  the 
receivers  acts  or  defaults,  unless  the  mortgage  deed  otherwise 
provides. 

**  (3.)  The  receiver  shall  have  power  to  demand  and  recover  all 
the  income  of  the  property  of  which  he  is  appointed  receiver,  by 
action,  distress,  or  otherwise,  in  the  name  either  of  the  mortgagor 
or  of  the  mortgagee,  to  the  full  extent  of  the  estate  or  interest 
which  the  mortgagor  coidd  dispose  of,  and  to  give  effectual  receipts^ 
accordingly,  for  the  same. 

"  (4.)  A  person  paying  money  to  the  receiver  shall  not  be  con- 
cerned to  inquire  whether  any  case  has  happened  to  authorize  the 
receiver  to  act. 

"  (5.)  The  receiver  may  be  removed,  and  a  new  receiver  may 

(m)  44  &  45  Vict.  o.  41,  s.  71,  and      traety  40  Ch.  D.  608. 
Sched. 

(«)  Se  Solomon  and  Meagher's  Con-  ip)  ^^  &  ^5  Vict.  o.  41. 
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Chap.        be  appointed,  from  time  to  time  bj  the  mortgagee  by  writing  under 
YT^VT         his  hand. 
8  1  (iii).  "(^0  Tbe  receiver  shall  be  entitled  to  retain  out  of  any  money 

— —  received  by  him,  for  his  remuneration,  and  in  satisfaction  of  all 

costs,  charges,  and  expenses  incurred  by  him  as  receiver,  a  commis- 
sion at  such  rate,  not  exceeding  five  per  centimx  on  the  gross 
amount  of  all  money  received,  as  is  specified  in  his  appointment, 
and  if  no  rate  is  so  specified,  then  at  the  rate  of  five  per  centum  on 
that  gross  amount,  or  at  such  higher  rate  as  the  Court  thinks  fit  to 
allow,  on  application  made  by  him  for  that  purpose. 

"  (7.)  The  receiver  shall,  if  so  directed  in  writing  by  the  mort- 
gagee, insure  and  keep  insured  against  loss. or  damage  by  fire,  out 
of  the  money  received  by  him,  any  building,  effects  or  property 
comjmsed  in  the  mortgage,  whether  affixed  to  the  freehold  or  not, 
being  of  an  insurable  nature. 

"(8.)  The  receiver  shall  apply  all  money  received  by  him  as 
follows  (namely) : 

''(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  outgoings  what- 
ever affecting  the  mortgaged  property ;  and 
'^(ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and 
the  interest  on  all  principal  sums,  having  priority  to  the 
mortgage  in  rieht  whereof  he  is  receiver ;  and 
*^(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on 
^e,  life,  or  other  insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under  the  Act,  and  the  cost  of 
executing  necessary  or  proper  repairs  directed  in  writing 
by  the  mortgagee ;  and 
'^(iv.)  In  payment  of  the  interest  accruing  due  in  respect  of  any 
principal  money  due  under  the  mortgage ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to  the 
person  who,  but  for  the  possession  of  the  receiver,  would  have  been 
entiUed  to  receive  the  income  of  the  mortgaged  property,  or  who  is 
otherwise  entiUed  to  that  property." 

Comparison  of  XJpon  comparing  the  language  of  the  two  statutes,  it  will  be 
worth's^Xot  ®®®^  ^^^  Lord  Cranworth's  Act  applies  only  to  heredita- 
Mid  Conv.,  ments  (p),  but  the  present  Act  applies  to  mortgage  property  of 
as  to  powers,'  &U  kinds;  that  the  earlier  Act  prescribes  conditions  precedent 
tliS  to  the  exercise  of  the  power  which  are  more  unfavourable  to  the 

mortgagee  than  those  ordinarily  attached  to  the  exercise  of 
express  powers,  but  the  present  Act  makes  the  power  to  appoint 
a  receiver  exerdseable  at  any  time  after  any  mortgage  money 
becomes  due,  and  the  statutory  power  of  sale  has  become  exercise- 
able  {q) ;  that  under  Lord  Cranworth's  Act,  unless  the  person 
to  be  appointed  receiver  was  named  in  the  mortgage  deed,  the 
mortgagee  could  not  appoint  or  remove  a  receiver  until  after 
notice  to  the  mortgagor  to  appoint  or  remove  a  receiver,  and 

[p)  See  mUt  p.  936.  (q)  See  as  to  this  anU^  p.  899. 


receiYers. 
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default  on  his  part,  but  the  present  Act  renders  such  notice       Chap, 
unnecessary ;  that  the  maximum  rate  of  a  receiver's  commission      XL VI. 
was,  under  the  earlier  statute,  fixed  at  five  per  cent.,  but  the     8  ■''  v^^> 
present  Act  empowers  the   Court  to  allow  commission  at  a 
higher  rate  under  special  circumstances,  as  in  the  case  of  a 
receiver  appointed  by  the  Court;    and  that  the  purposes  for 
which  moneys  received  may  be  applied  before  paying  over  the 
surplus  to  the  persons  entitled  thereto  is  materially  extended  by 
the  present  Act,  and,  in  particular  may  be  applied  by  the 
receiver,  if  authorised  in  writing  by  the  mortgagee,  to  carry 
out  any  necessary  and   proper  repairs  without  involving  the 
mortgagee  in  the  liabilities  of  a  mortgagee  in  possession. 

A  receiver  appointed  by  a  mortgagee  under  the  Act  is  bound  Arrears  of 
under  sect.  24,  sub-sect.  8,  to  pay  arrears  of  interest  due  to  the  "^*®'^*' 
mortgagee  at  the  time  of  the  appointment,  and  not  merely 
interest  accruing  due  after  that  date  (r) ;   but,  qucere^  whether 
the  receiver  of  a  business  can  pay  an  unsecured  debt  of  the 
mortgagor  («). 

A  puisne  mortgagee  may  appoint  a  receiver  under  the  statutory  Appointment 
power ;  but,  inasmuch  as  the  power  extends  only  so  far  as  if  in  ^Z^t^, 
terms  conferred  by  the  mortgage  deed,  a  receiver  so  appointed 
will  be  liable  to  be  superseded  by  one  subsequently  appointed 
by  a  prior  mortgagee. 

When  an  action  is  pending,  though  the  statutory  power  of  Appointment 

...  •  •  J.  J   A         •      J    xi-  •  X  pendente  lite. 

appomtmg  a  receiver  is  not  determined,  the  proper  course  is  not 
to  make  an  appointment  under  the  Act,  but  to  apply  to  the 
Court  to  appoint  a  receiver  {t). 

The  statutory  power  of  appointing  a  receiver,  or  any  of  the  Variation  of 
provisions  ancillary  thereto,  contained  in  the  Act  of  1881,  may  powers!^ 
be  added  to,  limited  or  varied,  or  altogether  negatived  by  the 
express  terms  of  the  mortgage  deed  (u). 

The  power  applies  only  to  mortiraffe  deeds  executed  after  the  Application 

X     i.  xt       A    X  /  \  of  statutory 

commencement  oi  the  Act  (x).  power. 

The  mere  fact  of  a  receiver  being  appointed  by  the  parties 
imder  this  Act  will  not  prevent  the  mortgagee  from  specially 
indorsing  his  writ  in  an  action  for  recovery  of  the  mortgage 

(r)  Natiotial  Bank  v.  Kenney,  (1898)  42  Ch.  D.  402,   415,  0.  A. ;  British 

1  Ir.  R.  197.  Zinen  Co,  y.  Houth  American  and  Mexican 

(«)  Be  Hals,  Lilley  v.  Food,  (1899)  2  Co.,  (1894)  1  Ch.  108. 

Ch.  107,  C.  A.  (m)  See  sect.  19,  sub-sects.  (2),  (3), 

(0  TiUett  V.  Nixon,  26  Ch.  D.  238.  set  out  ante,  p.  899. 

See  B0  Henry  J'ound,  JS<m,  and  Hutchine,  {x)  Ibid,  sub-sect.  (4). 
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Chap.  debt  under  Ord.  III.  r.  6,  for  the  purpose  of  oltaiDing  summao'y 
XLTI.  judgment  under  Ord.  XIV, ;  but  if  there  is  auy  dispute  as  to 
»     ^^''     the  amount  claimed,  leave  to  defend  must  be  granted  (j). 

But  in  a  oaae  where  there  was  a  prior  action  for  foreclosnre 
pending,  in  whioh  accounts  had  to  be  taken,  and  a  receiver  had 
been  appointed  in  that  action  (z),  it  was  held  that  the  pWntiff 
could  not,  in  a  Bubsequent  action  brought  by  him  for  personal 
payment,  specially  indorse  hie  writ  (n). 


Fowan,  iy_ — ^Porers,  Dntlet,  *o.  of  Seceiver  appoiflt«d  by  Deed. — The 

ItebiUtieiof  nature  of  the  office  of  a  receiver  appointed  by  deed,  and  the 
J^Jj^^  .  extent  of  his  powers,  are  very  difierent  from  those  of  a  receiver 
deed.  appointed  by  the   Court  (J).      The  one  derives  Ma  authority 

wholly  from  the  deed  appointing  him,  and  he  cannot  go  beyond 
the  powers  thereby  given  either  expressly  or  by  implication  of 
law.  The  other  is  an  officer  of  the  Court,  and  acts  under  its 
direction ;  he  ie  accordingly  in  many  respects  guarded  and  pro- 
tected by  the  authority  of  the  Court  in  the  exercise  of  powers 
which  cannot  be  conferred  by  private  iadividuals;  it  is  therefore 
necessaiy  that,  in  a  receivership  deed,  the  powers,  duties,  and 
liabilities  of  the  receiver  should  be  clearly  defined. 

The  reports  afford  very  few  decisions  as  to  the  effect  and 
operation  of  the  powers  and  provisions  usually  contained  in 
receivership  deeds.  The  numerous  reported  cases  respecting 
receivers  relate  almost  exclusively  to  those  appointed  by  the 
Court ;  but  the  principles  and  rules  there  laid  down  have  little 
application,  except  by  way  of  analogy,  to  the  position  of  a 
receiver  appointed  by  deed. 
ITotioe  to  A  reoeiver  appointed  by  the  mortgage  deed,  with  power  to 

V^-  receive  the  rents  and  eject  tenants,  has  been  held  to  he,  as  agent 

of  the  mortgagor,  authorized  to  give  notice  to  quit,  within 
4  Cleo.  II.  0.  38,  s.  1,  so  as  to  make  the  tenants  liable  in  double 
value  for  holding  over.  In  the  case  referred  to,  the  appointment 
was  made,  with  the  consent  of  the  mortgagees,  by  the  mortgagors, 
who  were  the  beneficial  owners,  and  their  trustees  joined  in 


(y)  ZyitdtT.  WaUimm   (1895)  2  Q.  Court,  not  of  tlie  mortgagor.    Beepfl, 

B.  180,  C.  A.    KsT,  L.J.,  intunated  p.  962. 

(mtp.  136}  that  if  tbemortfiragmah&d  (a)  £arl   FouUtt  t.    rifcount   3x11, 

been  in  ponteeoioD  t,he  case  would  have  (ISW3}  1  Ch.  -ill,  C.  A. 

b«en  diifeient.  ib)  Ct.  Omen  i  Ct.  i 


1  Q.  B.  265,  C.  A.  {  and  St 
(imb)  1  Q.  B.  276,  C.  A. 
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oonveying  the  legal  estate,  but  not  in  the  appointment  of  the       Chap, 
receiver  (c).     Where,  by  a  receivership   deed,  the  mortgagor      XL VI. 
attorned  as  tenant  to  the  receiver,  it  was  held  that  the  relation     S  ^  v^^)' 
of  landlord  and  tenant  was  created  between  the  receiver  and 
the  mortgagor,  and  that  the  receiver  was  entitled  to  distrain 
upon  the  mortgaged  premises  {d). 

A  mortgagor  in  possession  has  implied  authority  to  realize  Power  of 
the  rent  by  distress,  and  to  distrain  for  it  in  the  mortgagee's  ™*'®**' 
name  as  his  bailiff  {e).  A  receiver  appointed  by  deed  in  the 
usual  form,  and  thereby  empowered  to  receive  and  recover  rents, 
may,  it  is  conceived,  avail  himself  of  such  implied  authority, 
though  there  is  no  attornment,  and  distrain  in  the  name  of  the 
mortgagee  accordingly.  But  the  appointment  of  a  receiver  does 
not  of  itself  give  him  an  implied  power  of  distress  (/). 

Where   a  mortgagee  has  appointed  a  receiver  under  the  Biatressby 
Conveyancing  Act,  the  Court  will  restrain  the  mortgagor  from      ^^^^^  • 
distraining  for  rent  upon  a  tenant  of  the  mortgaged  property  {g)y 
such  distress  being  illegal  (//). 

Where  the  mortgagee  and  mortgagor  demised  to  the  receiver  Power  of  sale 
under  the  receivership  deed,  it  was  held  that  the  power  of  sale  by  appoint- 
in  the  mortgage  deed  was  not  affected,  and  that  the  receiver  was  ™®^*' 
bound,  without  the  concurrence  of  the  mortgagor,  to  join  in  a 
conveyance  to  a  purchaser  from  the  mortgagee  under  the  power 
of  sale  (t). 

Where  a  receiver  has  been  appointed  by  the  mortgagor  and  Acooniitn. 
the  first  mortgagee,  no  account  will  be  directed  at  the  suit  of  a 
second  mortgagee  against  the  receiver  in  the  absence  of  the  first 
mortgagee  {k). 

Where  by  subsequent  agreement  the  rate  of  interest  on  the  Increased 
first  mortgage  was  increased,  the  payments  of  the  extra  interest  i*^^^ 
made  by  a  receiver  of  the  mortgage  premises  Were  held  to  bind 
the  second  incumbrancer  until  notice  had  been  given  by  him  to 
the  receiver  that  his  interest  was  in  arrear  (/). 

A  receiver  appointed  by  a  mortgagee  imder  the  Conveyancing  Remnneraiioii 
Act  may  retain  out  of  any  money  received  by  him  for  his  ^^^^°^^^^' 

[e)  Poole  V.  JTarren,  8  A.  &  E.  682.  (A)   Woohton  v.  Ros9,  (1900)   1  Oh. 

(d)  JoUy  ▼.  ArbutAnoty  4  De  G.  &  J.  788. 
224.  (i)  Kinff  v.  Heenan,  3  De  G.  M.  &  G. 

{e)  Trent  v.  Sunt,  9  Exoh.  14.  890. 

(/)   Ward  V.  Shaw,  9  Bing.  608.  (k)  Ford  v.  Raekham,  17  Beav.  485. 

is)  Bayley  v.  Went,  51  L.  T.  764.  {I)  Law  v.  Glenn,  L.  B.  2  Ch.  634. 
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Chap. 
XLVI. 

§  1  (JT)- 

Pajment  of 
taxes,  &o. 


EzGlaaion  of 
mortgagee*8 
liabilitj. 


Liability  of 
reoeiver. 


remuneration  and  expenses,  such  a  commission  not  exceeding 
5  per  cent,  as  is  specified  in  his  appointment  (m). 

A  receiver,  tmless  authorized  hj  the  deed  appointing  him,  is 
not  empowered  to  pay  taxes,  rates,  and  outgoings,  nor  the  ex- 
penses of  repairs.  Such  authority  is,  however,  supplied  to  some 
extent  by  Lord  Cranworth's  Act,  and  to  a  greater  extent  by 
the  Conveyancing  Act,  1881,  as  regards  mortgages  which  come 
within  those  respective  statutes  (n). 

Notwithstanding  that  the  receiver  is  the  agent  of  the  mort- 
gagor, it  is  well  to  provide  expressly  that  the  mortgagee  shall 
not  be  liable  for  any  loss  arising  from  the  acts  or  defaults  of  the 
receiver  (o). 

It  is  conceived  that,  even  in  the  absence  of  stipulation,  a 
receiver  will  not  be  liable  to  the  mortgagor  for  involuntary 
losses  which  may  occur  in  the  proper  discharge  of  his  duty  (/?)• 
Of  course,  however,  he  will  be  liable  for  losses  which  may  arise 
by  reason  of  his  own  misconduct  (g). 

A  receiver  appointed  by  deed  and  not  by  the  Court,  with 
directions  to  receive  rents  and  profits,  is  not  liable  to  third 
parties  with  whom  he  deals  as  such  receiver  in  respect  of  the 
moneys  received  by  him  without  some  acknowledgment  on  his 
part,  either  express  or  by  implication  from  his  conduct,  to  render 
him  so  liable  (r). 


Sbction  n. 
Of  a  Beceiveh  appointed  by  the  Court. 


Leg^l  mort- 
gfagee  could 
not  formerly 
obtain 
appointment 
of  a  reoeiyer. 


i. — Jurisdiction  to  appoint  a  Receiver. — In  reference  to  the 
appointment  of  a  receiver  by  the  Court,  on  application  by  the 
mortgagee,  the  rule  before  the  Judicature  Acts  was  that  if 
the  mortgagee,  having  the  legal  estate,  neglected  to  take  the 
precaution  of  an  agreement  with  the  mortgagor  for  the  appoint- 
ment of  a  receiver,  he  could  not,  as  a  general  rule,  obtain  such 


(m)  44  &  45  Vict.  c.  41,  s.  24  (6). 

(n)  See  supra, 

(o)  Hutchimon  y.  Lwd  Massareene^  2 
Br.  &  B.  49.  And  see  Jones  y.  Smith, 
1  Ha.  43. 

(p)  Knight  y.  Lord  JPlymotUh,  3  Atk. 
480. 


(q)  Wren  y.  Kirtm,  11  Ves.  377; 
Salway  y.  Salway,  2  R.  &  My.  215. 

(r)  Owen  ^  Co.  y.  Cronk,  (1896)  1 
Q.  B.  265.  See  Bartlett  v.  Dftnond,  14 
M.  &  W.  49;  Pardee  y.  Friee,  16 
M.  &  W.  451 ;  Gosling  y.  OaskeU,  (1897) 
A.  0.  576. 
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appointment  by  order  of  the  Court,  but  must  have  proceeded  to       Chap, 
eject  the  mortgagor  («).  XLVI. 

By  the  Judicature  Act,  1873  (t),  a  receiver  may  be  appointed      §  *  C^)* 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it  S?^T  ^^. 
shall  appear  to  the  Court  to  be  just  or  convenient  that  such  Judicature 
order  should  be  made,  and  any  such  order  may  be  made  either     ^^' 
unconditionally  or  upon  such  terms  and  conditions  as  the  Court 
shall  think  just.     Under  this  section  there  is  no  limit  to  the 
power  of  the  Court  to  appoint  a  receiver  on  motion,  except 
that  it  is  only  to  be  exercised  when  it  appears  "  just  or  con- 
venient" (u);  but  the  circumstances  must  be  such  as  would  have 
enabled  the  Court  to  make  the  order  before  the  Act  (v). 

The  appointment  of  a  receiver  has  been  extended  under  this 
section  to  the  whole  property  comprised  in  a  security,  as  to  part 
of  which  the  incumbrancer  was  a  legal,  and  as  to  part  equitable, 
mortgagee  {x). 

The  expression  ^^  interlocutory  order  "  in  this  enactment  means  Heaning  of 
any  order  other  than  an  order  made  by  way  of  final  judgment  toS'Ti^- 
at  the  hearing  of  the  cause,  whether  such  order  be  made  before 
judgment  or  after  (p). 

The  Court  has  jurisdiction  to  make  an  order  appointing  a  Appointmezit 
receiver  at  the  trial  of  the  action  as  well  as  upon  an  interlocutory  *  *"^* 
application  {z). 

The  application  for  the  appointment  of  a  receiver  may  be  Form  of 
made  either  by  motion  or  by  summons  (a) ;  but  in  the  Chancery  *^^  cation  • 
Division  it  is  made  by  motion,  and  except  by  consent  a  receiver 
is  not  appointed  on  summons.  The  case  of  an  originating 
summons  for  foreclosure  is  an  exception  to  this  rule ;  for  in  such 
cases  receivers  are  constantly  appointed  in  chambers  (i).  In 
cases  arising  within  the  Railway  Companies  Act,  1867  (e;), 
or  the  Mortgage  Debenture  Acts  {d)j  a  receiver  may  be  ap- 
pointed on  petition. 

The  Court  has  no  jurisdiction  to  appoint  a  receiver  unless  No  appoint 
an  action  is  pending  (e) ;  but,  for  this  purpose,  an  originating 


(»)  Bemsff  v.  Sewell,  IJ.  &  W.  647 ;  0.  A. 

Stureh  y.  Youm,  6  Beav.  667.  (z)  Be  Fryihereh,  Prythereh  y.  Wil^ 

(0  36  &  37  Viot.  c.  66,  s.  26  (8).  liamty  42  Oh.  D.  690,  600. 

(u)  Per  Jensel,  M.  R.,  Qawthorpe  v.  (a)  Ban.  Ch.  Pr.  (7th  ed.)  p.  1430. 

Gawthorpe,  W.  N.  (1878)  91.  {b)  Ibid.  p.  1431. 

Harris  y.   JBeattehamp^    (1894)  1  (c)  30  &  31  Yiot.  o.  127.     See  poat^ 


ment  unless 

action 

pending. 


Q.B. 


801,  0.  A.  p.   961. 
{x)  Pease  v.  Fletcher,  I  Ch.  D.  273 ;  (rf)  28  &  29  Vict.  o.   78 ;  33  &  34 

Tillett  y.  NixoHy  26  Oh.  D.  239.  Yict.  c.  20.     See  post,  p.  966. 
(y)  Smith  y.  Cotpeli,  6  Q.  B.  D.  76,  (r)  Exp,  Mountfort,  16  Ves.  446. 
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Chap. 
XLVI. 
§  2  (i). 


Originating 
Bummons. 


Service. 


Indorsement 
of  writ  or 
summons. 


Action  for 
account. 


Bommons  is  an  action  (/).  This  rule  applies  even  in  the  case 
of  infant  mortgagors  (g)  ;  but  a  receiver  may  be  appointed 
over  the  property  of  a  lunatic  on  petition  though  no  action 
is  pending  (A). 

A  receiver  may  be  appointed  in  proceedings  for  foreclosure 
commenced  by  originating  summons,  under  R.  8.  C,  Ord.  LV. 
r.  5a,  at  any  time  after  service  of  the  summons  (i) ;  and,  in 
an  urgent  case,  leave  may  be  given  to  serve  notice  of  motion  to 
appoint  a  receiver  together  with  the  summons  (k) ;  leave  for 
this  purpose  may  be  given  ex  parte  subject  to  any  objections  (/). 
Costs  of  an  action  commenced  by  writ  will  not,  therefore,  be 
allowed  merely  on  the  ground  that  an  order  for  the  appointment 
of  a  receiver  is  asked  for  (m). 

If  the  mortgagor  was  out  of  the  jurisdiction,  the  Court  would 
formerly  have  dispensed  with  service  of  notice  to  appoint  a 
receiver  (w) ;  but  this  it  seems  would  not  be  done  under  the 
present  practice.  Where  a  defendant  has  not  appeared  the 
summons  cannot  be  served  by  filing  it  with  the  proper  oflBcer ; 
it  must  be  served  personally  or  leave  for  substituted  service 
obtained  (o). 

Where  the  appointment  of  a  receiver  is  the  substantial  object 
of  an  action,  the  writ  should  be  indorsed  with  a  claim  for  such 
appointment  (p).  And,  apparently,  a  similar  rule  would  apply 
in  the  case  of  an  originating  summons.  But  the  writ  may  be 
amended  by  the  insertion  of  a  claim  for  a  receiver  (p) ;  and  a 
creditor  who  has  obtained  judgment  may  obtain  the  appoint- 
ment of  a  receiver,  though  the  writ  did  not  originally  claim  a 
receiver  and  has  not  been  amended  (q). 

The  mortgagee  of  a  share  may  have  a  receiver  appointed  over 
the  whole  property  (r),  so  the  mortgagee  of  the  share  of  one 
tenant  in  common  of  a  mine  or  colliery  may,  in  a  suit  for  an 
account  against  the  mortgagor  and  co-tenants  in  common,  apply 


{/)  Re  Fawntt,  Gallattd  v.  JBurCon, 
30  Ch.  D.  231,  C.  A. 

(ff)  Ezp,  Mountfort^  16  Ves.  446. 

(A)  Exp,  Whitfield,  2  Atk.  316. 

(i)_Re  Fronke,  Drake  v.  Franke,  67 
L.  J.  Ch.  437.  See  Gee  v.  Bell,  36 
Ch.  D.  160. 

(At)  Stneed  v.  Cumbtrhnd,  31  S.  J. 
669;  Robion  v.  Hoi-nery  W.  N.  (1893) 
100. 

(0  Rohem  V.  Horner^  W.  N^893)  100. 

(w)  Barr.  v.  Harding,  36  W.  R.  216 ; 


O'Kdly  V.  Ctdverhoute,  W.  N.  (1887) 
36  ;  Re  Franke,  Drake  v.  Franke,  sup. 

(fi)  Tanfield  v.  Irvine,  2  Rubs.  149. 

(o)  Tilling  v.  Blythe,  (1899)  1  Q.  B. 
667,  C.  A. 

(/?)  Coleboumey.  CoUloume,  1  Ch.  D. 
690,  C.  A. 

(q)  Norton  v.  Oover,  W.  N.  (1877) 
206;  Salt  v.  Cooper,  16  Ch.  D.  644, 
0.  A. 

(r)  Sunuion  v.  Cruttwell,  31  W.  R 
399.    And  see  (1891)  2  Ch.  148. 
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for  the  appointment  of  a  reoeiver,  without  praying  a  dissolution       Chap, 
of  the  ooncem(«).  ZLYI. 

If  the  application  for  a  receiver  be  made  by  a  plaintiff,  it      §  *  (^)* 
may  be  made  either  ex  parte  or  with  notice  {t).     An  application  Mode  of 
ex  parte  J  made  without  notice  to  the  person  whose  property  is  ^^^^j^^|^ 
sought  to  be  affected,  ought  not  to  be  granted  even  after  judg- 
ment, except  in  cases  of  emergency  (;/),  and  is  only  justified 
where  there  is  evidence  of  immediate  danger  to  the  property 
which  is  the  subject  of  the  security,  or  of  other  circumstances 
of  an  urgent  nature  (x).     Under  very  special  circumstances,  a 
receiver  may  be  appointed  ex  parte  before  service  of  the  writ  (y). 

Where  it  is  desired  to  serve  the  defendant  with  notice  of  Leave  to 

.••  •"!_*  •!!  ^i.T_     serve  notioe 

motion  for  a  receiver  before  appearance,  specicd  leave  of  the  of  motioif. 
Court  must  be  obtained  (z),  and  leave  to  give  short  notice  of 
motion  must  be  expressly  given  for  that  purpose  (a).  The  fact 
of  leave  having  been  given  must  be  mentioned  in  the  notice  of 
motion,  which  must  be  served  on  the  defendant  personally  (b), 
unless  he  has  absconded  {c). 

The  order  appointing  the  receiver  will  be  made  upon  affidavit 
of  service  of  the  notice  of  motion  (d), 

A  defendant  may  now,  by  E».  8.  0.,  Ord.  L.  r.  6,  at  any  time  Application 
after  he  has  entered  an  appearance,  and  either  before  or  after  j^  appok^* 
judgment,  apply  for  the  appointment  of  a  receiver,  but  such  an  meut  of 

•  receiver 

application  must  be  made  upon  due  notice  to  the  plaintiff  (^), 
unless  in  case  of  urgency  (/). 

The  Court  of  Appeal  can  appoint  a  receiver,  though  no  order  To  whom 
for  such  appointment  has  been  made  in  the  Court  below  (g).         ^^^he^^Ae 

If  the  application  is  made  in  an  action  commenced  by  writ,  when 
and  is  an  original  application,  it  must  be  made  in  open  Court  *Jf P^i^?°° 
imless  the  appointment  is  by  consent  {h) ;  but  an  application  for  made  in  Court 


or  in 
Chambers. 


(s)  Bentley  v.  Baie9,  4  Y.  &  C.  Ex. 
182. 

(t)  R.  S.  C.  Ord.  L.  r.  6. 

(«)  Lueaa  v.  Hwrxs,  18  Q.  B.  D.  127, 
at  p.  134,  C.  A.  See  Caillard  v.  Cail- 
lard,  lb  Beav.  512. 

(x)  Taylor  v^Eekenley,  2  Ch.'D.Z02; 
Hyde  v.  Warden,  1  Ex.  D.  309  ;  Cash 
r.  Parker,  12  Ch.  D.  294 ;  Fuggle  v. 
Bland,  11  Q.  B.  B.  711. 

(y)  H V.  E ,  1  Ch.  D. 

276. 

{z)  Bamtbottom  v.  Freeman,  4  Beav. 
146. 

[a)  Eart  v.  Tulk,  6  Ha.  611. 


(b)  EiU  V.  Bimtnell,  8  Sim.  632; 
Meaden  v.  SeaUy,  6  Ha.  620 ;  Jaeklin 
V.  Wilkins,  6  Beav.  608. 

{c)  Bowling  v.  Eudson,  14  Beav.  423 ; 
London  and  South  Western  Bank  v. 
Faeey,  19  W.  R.  676. 

(d)  Meaden  v.  Sealey,  6  Ha.  620. 

[e)  Sargent  v.  Read,  1  Ch.  D.  600. 

(/)  Eiek  V.  Zoekwood,  W.  N.  (1883) 
48. 

iff)  Eyde  v.  Warden,  1  Exc  D.  309, 
C.  A. 

(A)  Blackborough  v.  Bavenhill,  16  Jur. 
1086. 
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Chap. 
XLVI. 
S  2  (i)- 


No  appoint- 
ment after 
foreclosare 
absolute. 


the  appointment  of  a  receiver  in  place  of  one  already  appointed 
may  be  made  in  Chambers  (i).  In  the  case  of  an  originating 
summons,  a  receiver  may  be  appointed  either  in  Chambers  or  in 
Court  immediately  or  at  any  time  after  the  service  of  the 
summons  (k). 

An  order  for  the  appointment  of  a  receiver  cannot  be  obtained 
after  a  decree  for  foreclosure  absolute,  the  action  being  then  at 
an  end ;  unless  the  Court  should,  for  sufficient  reasons,  think 
proper  to  open  the  foreclosure  (/). 


Appointment       ii. — In  what  Cases,  and  at  whose  instance,  a  Beceiver  will  be 

18  io  discretion  •   j.  ^       mi.  *   ±         j.     ^  •         *  1.2.  n     ^ 

of  Goort.  appomted. — The  appointment  of  a  receiver  is  a  matter  entirely 
within  the  discretion  of  the  Court,  in  the  exercise  of  which  it 
will  be  guided  by  a  consideration  of  the  circumstances  of  the 
particular  case  (m).  In  the  case  of  an  application  by  a  mort- 
gagee for  that  purpose,  there  are  obvious  conveniences  in  ap- 
pointing a  receiver  so  as  to  prevent  a  mortgagee  from  being  in 
the  onerous  position  of  a  mortgagee  in  possession  (n). 

The  appointment  of  a  receiver  will,  as  a  general  rule,  be  made 
as  a  matter  of  course  on  the  application  of  a  mortgagee,  whether 
legal  or  equitable,  if  the  interest  payable  under  the  security  is  in 
arrear  (0),  even  though  the  mortgagee  is  not  entitled  to  enforce 
his  security  by  foreclosure  or  sale,  by  reason  of  a  covenant  on 
his  part  that  the  principal  shall  not  be  called  in  for  a  specified 
period  {p);  or  if  the  property  comprised  in  .the  mortgage  would 
be  in  danger  if  left  until  the  hearing  in  the  possession  of  the 
mortgagor  {q).  So,  a  receiver  may  be  granted  to  an  equitable 
mortgagee  by  deposit  of  deeds  (r).  Where  a  debtor  has  agreed 
to  give  a  mortgage,  and  has  not  performed  the  agreement,  and 
the  interest  is  in  arrear,  a  receiver  will  be  appointed  before 
defence,  though  no  waste  or  other  detriment  to  the  property  is 
shown  («). 


(i)  Orote  v.  Bitip,  20  L.  T.  124; 
Booth  V.  Coulton,  16  W.  R.  6S3. 

{k)  Re  Frankey  Drake  v.  Frankej  67 
L.  J.  Ch.  437. 

(/)   With  V.  Luff,  38  Oh.  D.  197. 

(m)  Greville  v.  Fleming,  2  J.  &  L. 
339  ;  Re  Henry  Found,  Son,  and  Hfttch' 
ins,  42  Ch.  D.  402,  at  p.  419. 

(«)  Per  CJotton,  L.  J.,  in  Re  Pope,  17 
Q.  B.  D.  743,  at  p.  749.  See  Re 
Frythereh,  Prytherch  v.  Williama,  42 
Oh.  D.  690. 

{0)  Shakel  v.  Duke  of  Marlborough, 
4  Madd.  463.    And  see  Duektcorth  v. 


Trafford,  18  Ves.  283 ;  Free  v.  Hinde, 
2  [Sim.  7 ;  Wihon  v.  Wilson,  2  Keen, 
249;  Hopkins  v.  Worcester  and  Bir- 
mingham Canal  Co.,  L.  B.  6  Eq.  447. 

(p)  Burrowes  ▼.  Molloy,  2  J.  &  L, 
621. 

{q)  Evans  v.  Coventry,  6  De  Q-.  M.  & 
G.  917.  See  Whiturorlh  v.  Whyddon, 
2  Mac.  &  G.  66 ;  Herbert  v.  Oreene,  3 
It.  Oh.  R.  270,  273. 

(r)  Bodger  v.  Bodger,  11  W.  R,  160. 

(«)  Aberdeen  ▼.  Chitty^  3  Y.  &  0.  Ex. 
379. 
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Chap. 
XLVI. 
§  2  (ii)- 


A  receiver  may  be  appointed  though  the  applicant's  title  is  in 
dispute  {t)y  even  in  an  ejectment  action  (u),  but  he  jnust  show  a 
primd  facie  title,  legal  or  equitable  (a?).  The  Court  will  not, 
upon  an  application  for  a  receiver,  decide  or  prejudice  the 
cause  (y),  or  say  what  view  will  be  taken  at  the  hearing  (s). 

A  receiver  will  not  be  granted  where  the  amount  of  the  pro- 
perty is  so  small  that  there  is  nothing  likely  to  be  recovered  (a). 

Where  a  mortgagee  has,  under  or  by  virtue  of  his  security, 
power  to  appoint  a  receiver,  and  has  exercised  such  power,  the 
proper  course  appears  to  be  to  apply  to  the  Court,  not  to  appoint 
a  receiver,  but  for  an  order  giving  liberty  for  the  receiver  already 
appointed  to  exercise  such  powers  as  are  desired,  and  which  could 
only  be  exercised  under  the  discretion  of  the  Court  (J). 

Formerly,  a  mortgagee  who  had  taken  possession  could  not  Appointment 
have  a  receiver  appointed  by  the  Court  (/?).     But  a  legal  mort-  gageehw' 
gagee  may  now,  even  though  he  has  taken  possession,  apply  to  *aken 

■L  •  •j.jAj'j'j-1*  X  1    possession. 

nave  a  receiver  appointed.  And  ii  the  circumstances  are  such 
as  to  render  it  just  and  convenient  that  a  receiver  should  be 
appointed,  the  application  will  be  granted  {d) ;  but  it  is  entirely 
in  the  discretion  of  the  Court  to  grant  or  refuse  the  application. 
A  legal  mortgagee  who  has  once  taken  possession  of  mortgaged 
property  cannot  relinquish  it  at  his  pleasure,  and,  as  a  general 
rule,  the  Court  will  not  assist  him  to  do  so  by  appointing  a 
receiver  {e), 

A  receiver  was  appointed  on  the  interlocutory  application  of  Mortgagee 
a  legal  mortgagee,  where  the  mortgagor  prevented  him  from  JromT^bnK 
taking  possession  of  the  premises  (/).  possession. 

If  the  first  mortgagee  be  in  possession,  the  Court  will  not,  in  Appointment 
general,  on  the  application  of  a  subsequent  mortgagee,  or  other  of  puLie*^*^^ 
creditor,  appoint  a  receiver,  but  the  second  mortgagee  must  redeem  mortgagee 
the  first,  according  to  his  own  statement  of  the  amount  due  on  his  mortgagee  is 

in  possession. 


(0  JBerry  ▼.  Xeen,  51  L.  J.  Ch.  912. 
See  Bodger  y.  Bodyefy  sup. 

(w)  John  V.  Johfiy  (1898)  2  Ch.  673, 
0.  A. 

{x)  Cupit  V.  Jaekwn,  13  Pri.  721, 
734 ;  WhiU  v.  Sniale,  22  Beav.  73 ; 
White  y.  JameSy  26  Beay.  191. 

iy)  Huguenin  y.  Barley,  13  Ves.  107. 

{z)  Fripp  y.  Chard  RaU,  Co.,  11 
Hare,  264.  See  also  Skinners^  Co.  v. 
Irish  See,,  1  My.  &  Or.  164;  Greville 
y.  Fleminffy  2  J.  &  L.  336. 

(«)  I y.    K ,    W.    N. 


(18S4)  63. 

{b)  Re  Henry  Pound,  8<m,  and  Huteh- 
ins.  42  Ch.  D.  402. 

(e)  Stureh  y.  Young,  5  Beay.  657. 

(d)  Tillett  y.  Nixon,  25  Ch.  D.  238  ; 
Mason  y.  Westohy,  82  Ch.  D.  206; 
County  of  Gloucester  Bank  y.  Rudry 
Merthyr,  ^.  Colliery  Co.,  (1896)  1  Ch. 
629,  C.  A. 

(#)  Re  Prythereh,  Frythereh  y.  Wil- 
liams, 42  Ch.  D.  690. 

(/)  Truman  y.  Redgrave,  18  Ch.  D. 
647. 
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Cliap. 
XLVI. 
§  2  (ii). 


When 
receiver  will 
be  appointed 
in  BVLGh.  oases. 


When  first 
mortgugee  is 
not  in 
possession. 


security  (g).  Even  if  the  first  mortgagee  is  unable  to  state  with 
precision  what  is  due  to  him,  but  can  state  upon  oath  that 
something  is  due  to  him  on  the  security,  the  Court  will  not  go 
into  evidence  to  contradict  the  statement,  and  will  refuse  to 
appoint  a  receiver  against  him  (A).  But  the  Court  will,  in  such 
a  case,  oblige  the  first  mortgagee,  on  payment  being  made  to  him 
of  the  amount  which  he  swears  to  be  due,  to  give  security  to 
refund,  if  it  should  appear  upon  accoimt  that  he  has  received  too 
much  (i). 

If,  however,  the  first  mortgagee  cannot  positively  assert  on 
oath  that  something,  however  small,  ib  due  to  him,  the  Court 
will  appoint  a  receiver  (A:),  and  such  assertion  must  be  clear  and 
unequivocal  (/).  If  the  accounts  are  in  so  confused  a  state  as 
to  prevent  the  first  mortgagee  from  asserting  positively  that 
something  is  due,  the  Court  will  assume  that  nothing  is  due,  and 
will  appoint  a  receiver  (m).  But  time  may  be  given  to  him  to 
examine  the  accounts  and  make  an  affidavit  of  the  debt  (n). 

So,  a  receiver  will  be  appointed  if  the  party  applying  offer  to 
pay  off  the  first  mortgagee  according  to  his  own  demand,  and 
the  latter  refuse  to  accept  what  is  due  to  him,  or  will  not  swear 
that  anything  is  due  (o). 

A  charge  of  mismanagement  and  collusion  is  not  sufficient 
ground  on  motion  before  defence  to  take  the  possession  from 
the  first  mortgagee  (p) ;  and  in  order  to  deprive  him  of  the 
possession,  on  the  ground  of  mismanagement,  the  charge  must 
be  of  a  clear  and  specified  nature  {q).  The  puisne  mortgagee, 
however,  though  not  entitled  to  a  receiver,  may  obtain,  if  a 
prima  fa^ie  case  of  mismanagement  is  made  out,  an  order  direct- 
ing regular  accounts  to  be  kept,  and  for  inspection  of  books, 
&c.  (r). 

But  if  the  first  mortgagee  be  not  in  possession,  a  second  mort- 
gagee may  have  a  receiver,  without  prejudice  to  the  rights  of 
the  first  («).     The  order  for  receiver  runs  "without  prejudice  to 


(q)  Bemey  v.  Sewell,  IJ.  &  W.  647 ; 
Caidicell  v.  Flliion,  9  L.  T.  N.  8.  761. 

(A)  Qmrrtll  v.  Beckford,  13  Ves.  378  ; 
Rotce  V.  Wood,  2  J.  &  W.  658. 

ii)  Dan.  Ch.  P.  (7th  ed.)  1413,  1667. 
See  Bemey  ▼.  Sewell,  1  J.  &  W.  at 
p.  649. 

(At)  QuarreU  ▼.  Beokford,  sup, ;  Howe 
T.  JFoody  sup. 

U)  Hiles  ▼.  Moore,  15  Beay.  175. 

(m)  Codrington  ▼.   Barker ,   16  Ves. 


469 ;  Sties  y.  Moore,  sup. 

(«)  Codrington  v.  Barker,  sup, 

(o)  Bemey  v.  Sewell^  IJ.  &  W.  647. 

ip)  Ibid. 

{q)  Bowe  y.  Wood,  2  J.  &  W.  563. 
See  Barkley  y.  Lord  Beay,  2  Ha.  306 
(charge  of  mismanagement  against 
trostees  in  possession). 

(r)  Bowe  v.  Wood,  sup, 

[s]  Bemey  v.  Sewell,  IJ.  &  W.  647; 
Bryan  y.  Cirmiek,  1  Cox,  422 :  Dalmer 
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the  rights  of  any  prior  inoumbrancers  "  (i).  The  Court  will  not 
allow  a  first  morl^agee  to  object  to  the  appointment  of  a  receiver 
at  the  instance  of  a  puisne  incumbrancer,  unless  the  first  mort- 
gagee will  exercise  his  legal  right  of  entry  and  take  possession 
of  the  property  (m). 

Where  mortgagees  of  the  whole  of  a  property  declined  to 
enter  into  possession,  the  Court,  at  the  instance  of  puisne  mort- 
gagees of  an  undivided  fifth  share,  in  an  action  for  partition  or 
sale,  appointed  a  receiver  of  the  rents  of  the  whole  property  (x). 

The  Court  may  appoint  a  receiver,  although  the  mortgagee 
has  himself  power  to  appoint  a  receiver  (j/),  and  even  though  a 
receiver  has  been  already  appointed,  if  the  power  has  been 
improperly  exercised  (z). 


Chap. 
XLVI. 
§  2  (ii). 


iii. — Over  what  Property  a  Eeceiver  may  be  appointed. — ^The  Form  of 
order  appointing  a  receiver  should  distinctly  state  over  what  ^^^^^^ 
property  the  receiver  is  appointed  (a). 

A  receiver  may  be  appointed  of  the  rents  and  profits  of  real 
estate,  and  of  all  personal  estate  of  which  creditors  may  have 
execution  at  law  by  writs  of  Ji.  fa.  or  elegit  {b) ;  also  of  all  pro- 
perty which  is  regarded  as  assets  in  equity  (c) ;  but  not  of 
any  other  property,  unless  it  is  assignable  and  actually  assigned 
or  charged  by  the  mortgage  deed. 

The  Court  has  appointed  receivers  of  a  manor,  to  hold  courts, 
&c.  (rf) ;  of  collieries  and  other  mines  (e) ;  tithes  (/) ;  of  a  rent- 
charge  (g) ;  of  turnpike  and  other  tolls  (h) ;  of  an  equity  of 
redemption  {i) ;  of  an  equitable  interest  in  land  where  the  legal 


y.  D<uhwoodf  2  Cox,  378.  And  see 
Phipp$  ▼.  Bishop  of  Bath  and  WelU,  2 
Dick.  608  ;  Frxee  v.  Williamsy  G.  Coop. 
31 ;  Archdeacon  ▼.  Bowes,  3  Anst.  752. 

(0  See  UfkUrhay  y.  Bead,  20  Q.  B.  D 
209. 

(a)  Silver  v.  Bishop  of  Nortvieh,  3 
Swanst.  114,  n. 

(x)  Sumsion  y.  Crutticell,  31  W.  R. 
399. 

(y)  TiOett  V.  Nixon,  26  Ch.  D.  238 ; 
Bord  y.  Tollemaehe,  1  N.  R.  177. 

(z)  Be  Maskelyne  British  Tppetpriter, 
(1898)  1  Ch.  133,  C.  A. 

(a)  Crowe  y.  Wood,  13  Beay.  271. 

{b)  Davis  y.  Duke  of  Marlborough,  1 
Swanst.  74,  at  p.  83. 

{e)  Blanchard  y.  Cawthome,  4  Sim. 
572 ;  Gore  y.  Bowser,  3  Sm.  &  G.  8. 


{d)  Thellusson  y.  Woo^ord,  13  Ves. 
209 ;  4  Madd.  420.  See  Windham  y. 
Qiubilei,  W.  N.  (1871)  119. 

(e)  Jefferys  y.  Smith,  IJ.  &  W.  298  ; 
Clegg  v.  Fishwiek,  1  Mac.  &  G.  294 ; 
Peek  y.  Trimemaran  Colliery  Co.,  2  Ch. 
D.  116  ;  Campbell  y.  Lloyd's  Bank,  68 
L.  J.  Ch.  424 ;  County  of  Oloueester 
Bank  y.  Bi4dry,  (1896)  1  Ch.  629. 

(/)  Lymberryy,  Helsham,  1  Ir.  Ch.  R. 
633. 

(y)  W%se  y.  Beresford,  3  D.  &  War. 
276 ;  Cullen  y.  Dean,  #c.  of  Killaloe,  2 
Ir.  Ch.  R.  133. 

(A)  Lord  Crewe  y.  EdlesUm,  1  De  G. 
&  J.  93. 

(i)  Anglo-Italian  Bank  y.  Davies,  9 
Ch.  D.  276,  C.  A. ;  Smith  y.  Cowell,  6 
Q.  B.  D.  76,  C.  A. ;  £xp.  Evans,  13 
Ch.  D.  253.     See  ante,  p.  671. 
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Chap. 
XIVI. 
S  2  (iii)- 


Propertj 
of  married 
iroman. 


Inoome  vested 
in  truBtees. 


Profits  of 
benefioe. 

Paj  and 
salary  of 
officer. 


estate  is  vested  in  trustees  (k) ;  of  a  fund  standing  to  the  credit 
of  a  debtor  in  another  Court  (/) ;  of  a  reversionary  interest  in 
personalty  (m)  of  a  newspaper  («) ;  of  an  hotel  (o) ;  but  a 
receiver  cannot  be  appointed  of  the  eamiugs  of  a  business  (p). 
And  in  a  proper  case  a  manager  of  a  mortgaged  business  or 
undertaking  may  be  appointed  (q).  So  also  a  receiver,  with 
power  to  manage,  may  be  appointed  of  a  ship  under  a  registered 
statutory  mortgage  (r). 

A  receiver  may  be  appointed  of  the  separate  estate  of  a  mar* 
ried  woman,  provided  she  is  not  restrained  from  anticipation  (s). 
But  where  a  married  woman  purports  to  mortgage  property 
which  is  subject  to  such  restraint,  a  protection  order  subse- 
quently obtained  by  her  will  not  apply  to  such  property,  so  as 
to  entitle  the  mortgagee  to  apply  for  the  appointment  of  a 
receiver  thereof  (t). 

60  also  a  receiver  may  be  appointed  of  the  income  of  a  fund 
which  is  vested  in  trustees  {u) ;  but  not  when  the  payment  of 
such  income  to  the  debtor  is  wholly  dependent  on  the  discretion 
of  the  trustees  (x). 

A  receiver  was  appointed  of  a  mortgage,  part  of  a  testator's 
estate,  against  a  trustee  and  executor  of  the  will,  who  by  refusing 
to  act  had  rendered  a  suit  necessary,  on  the  application  of  the 
person  beneficially  interested  in  the  mortgage  moneys  (y). 

A  receiver  cannot  be  appointed  of  the  profits  of  an  ecclesiastical 
benefice,  as  a  charge  on  such  profits  is  prohibited  by  statute  (z). 

A  receiver  cannot  be  appointed  of  the  pay  or  half  pay  of  a 
military  or  naval  officer  (a),  or  of  the  salary  of  any  office  which 
cannot  be  lawfully  assigned  (b). 


{k)  WelU  V.  Kilpin,  L.  R.  18  Eq. 
298. 

(0  We»thead  v.  Reilly,  26  Ch.  D. 
41*3. 

(m)  Fuzzle  y.  Bland,  11  Q.  B.  D. 
711 ;  Tyrrell  Y,  Painton,  (1896)  1  Q.  B. 
202. 

(n)  Chaplin  v.  Young,  6  L.  T*  97; 
Kelly  V.  Hutton,  17  W.  R.  425. 

(0)  Truman  y.  Medgrave,  18  Gh.  D. 
647. 

{p)  Cadogan  y.  Lyrie  Theatre,  (1894) 
3  Ch.  338,  G.  A. 

(q)  See  if^ra,  p.  962. 

(**)  Fairjleld  Shipbuilding,  fe.  Co.  y. 
London  and  East  Coast  Express  Steam* 
ship  Co,,  W.  N.  (1896)  64. 

(«)  Bryant  ▼.  Bull,  10  Ch.  D.  163  ;  Re 
Peace  and  Waller,  24  Ch.  D.  406,  C.  A. ; 
Cummins  y.  Perkins^  (1899)  1  Ch.  16. 


See  Hood-Barrs  ▼.  Cathcart  (No.  1), 
(1894)  2  Q.  B.  669,  0.  A. ;  Hood-Barrs 
y.  Heriot,  (1896)  A.  C.  174.     . 

{t)  Hxll  y.  Cooper,  (1893)  2  Q.  B.  86, 
C.  A. 

(m)  Oliver  y.  Zowther,  28  W.  R.  381 ; 
JFebb  y.  Stenton,  11  Q.  B.  D.  618,  630, 

C.  A. 

{x)  Jenner-Fust  y.  Needham,  32  Ch. 

D.  682,  C.  A. 

(y)  Palmer  y.  Wright,  10  Beay.  234. 

(z)  13  Eliai.  o.  20  ;  67  Geo.  HI. 
c.  99.    See  ante,  p.  466. 

(a)  Apthorpe  y.  Apthorpe,  67  L.  T. 
618. 

(A)  Cooper  y.  Reilly,  1  R.  &  My.  660. 
See  Palmer  v.  Bate,  6  Moo.  28  ;  Exp. 
Huggins,  21  Ch.  D.  86 ;  i^^  Mirams, 
(1891)  1  Q.  B.  694. 
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A  receiver  may  be  appointed  of  any  pension  which  is  legally       Chap, 
assignable  (c)  ;  but  not  .of  a  pension-the  assignment  of  which  is      ^^X^: 
prohibited  by  statute  (rf),  or  by  public  policy,  by  reason  of  such     S  *  K^)* 
pension  being  granted  partly  in  consideration  of  future  service  (e).  Pension. 
SecuSy  as  to  money  awarded  in  commutation  of  a  pension  (/). 

The  assignability  of  pay,  salaries  and  pensions,  has  been  dis- 
cussed in  a  former  chapter  {g). 

A  receiver  will,  it  seems,  be  appointed  of  the  profits  of  an 
ofBce  granted  by  letters  patent  (A) ;  so  also  the  salary  of  the 
chaplain  to  a  workhouse  (i). 

In  the  case  of  Feistel  v.  King^s  College  (X:),  the  M.  R.,  after  Profits  of 
deciding  on  the  validity  of  the  assignment  of  the  profits  of  the  ^^"^^^hip. 
fellowship,  said  that  he  would  either  appoint  a  receiver  of  such 
sums  as  might  be  thereafter  appropriated  by  the  college  for  the 
dividend  of  the  debtor,  or  adopt  any  other  mode  of  securing 
the  plaintiff's  interest  which  might  be  more  satisfactory  to  the 
college. 

A  receiver  may  apparently  be  appointed  of  future  earnings  Future 
of  any  kind,  if  such  earnings  are  assignable  and  have  been  ^^'^'^^^ 
included  in  a  mortgage;   but  unless  a  man  has  assigned  or 
charged  his  future  earnings,  they  cannot  be  prospectively  im- 
pounded by  his  creditors  by  any  ordinary  process  of  execution, 
legal  or  equitable  (/). 

A  receiver  will  not  be  appointed  at  the  suit  of  specialty 
creditors  of  the  testator  against  the  mortgagee  of  the  devisee  of 
the  tenant  for  life,  of  an  equitable  interest  (m), 

A  mortgagee  of  a  railway  company  who  has  recovered  judg-  Railway 

.  .      .    1 -I  •!  "L*         1^     i»  xi_  •  •  Companies 

ment  agamst  the  company  may  avail  himself  oi  the  provisions  Act,  1867. 
of  the  Railway  Companies  Act,  1867  (w). 

By  sect.  4  of  that  Act,  the  rolling  stock  and  plant  of  a  Appointment 

•1  i.xjjLt_'xT_*  i»of  receiver 

railway  company  are  protected  from  bemg  taken  m  execution ;  a^^  manager 
but  a  receiver,  and,  if  necessary,  a  manager,  of  the  undertaking,  of  under- 
may  be  appointed,  on  the  petition  of  a  judgment  creditor;  and 


{e)  Re  Miratfu,  sttp,  ;  Manning  y. 
MulHru  (1898),  2  Ir.  B.  34. 

(d)  Birch  v.  Birch,  8  P.  D.  163 ; 
Xucus  V.  Harrisy  18  Q.  B.  D.  127; 
Mrenan  y.  Morrisey,  26  L.  R.  Ir.  618. 

■  (*)  Davis  V.  Duke  of  Marlborough, 
1  Swanst.  74  ;  Wellt  t.  Foster,  8  M.  & 
W.  152. 

(/)  Crowe  ▼.  Price,  22  Q.  B.  D.  429. 

is)  Chap.  XVin. 


(A)  Blanchard  y.  Cawthorne,  4  Sim. 
666. 

(i)  Beg,  y.  Judge  of  Lincolnshire  County 
Court,  20  Q.  B.  D.  167. 

(k)  10  Beay.  491,  509. 

{l)  Holtnee  y.  Millage,  (1893)  1  Q.  B. 
551,  C.  A.  But  see  Cadogan  y.  Lyric 
Theatre,  (1894)  8  Ch.  338. 

im)  Coopey.  Cressueil,  12  W.  R.  299. 

(n)  30  &  31  Vict.  c.  127,  made  per- 
petual bj  38  &  39  Viot.  c.  31. 
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Chap. 

XLVI. 

§  2  (iii)- 


What  com- 
panies are 
within  the 
Act. 


Appointment 
is  of  right. 


Seyeral 

jud^nnent 

creditors. 


Grounds  for 
appointing  a 
manager. 


"Who  will  be 

appointed 

manager. 


the  moneys  paid  to  such  receiver  or  manager,  after  providing 
for  the  working  expenses  of  the  railway  and  other  ontgoings, 
will  be  applied  and  distributed  under  the  direction  of  the  Court. 

The  protection  of  rolling  stock  from  execution  under  this 
Act  continues,  although  the  railway  is  afterwards  closed  for 
traffic  (o). 

The  Act  applies  only  to  the  undertakings  of  railway  com- 
panies, and  does  not  give  the  Court  jurisdiction  to  appoint  a 
manager  of  waterworks,  tramways,  or  other  undertakings  of 
a  public  nature  (p) ;  but  the  statutory  protection  and  power 
extend  to  the  rolling  stock  and  plant  of  a  company  constituted 
by  statute  for  the  purpose  of  constructing  and  working  a 
railway,  even  though  the  railway  is  merely  a  subordinate  and 
ancillary  part  of  the  undertaking  authorized  by  the  statute  (q). 

A  railway  which  has  never  commenced  to  acquire  land  is  not 
an  undertaking  under  the  section  (r). 

The  appointment  of  a  receiver,  and,  if  necessary,  a  manager, 
on  the  application  of  a  judgment  creditor  who  is  unpaid,  is, 
under  this  section,  a  matter  of  right;  and  the  only  evidence 
required  in  support  of  the  application  is,  that  he  is  such  a 
creditor,  and  that  his  judgment  is  unsatisfied,  and  that  the 
company  is  a  going  concern  carrying  on  its  own  business  and 
conducting  its  own  traffic  in  the  ordinary  way  («) . 

But  where  an  order  appointing  a  receiver  and  manager  has 
been  made  on  the  application  of  one  judgment  creditor,  and 
is  in  force,  another  judgment  creditor  cannot  obtain  a  similar 
order  {t). 

In  determining  whether  it  is  necessary  to  appoint  a  manager, 
the  Court  will,  in  the  exercise  of  its  jurisdiction,  take  into  con- 
sideration the  position  of  the  company,  and  will  act  as  it  deems 
best  in  the  interest  of  all  the  creditors,  having  regard  to  the 
interests  of  the  public  (u). 

As  a  general  rule,  with  a  view  to  the  public  convenience,  if  a 
manager  of  a  railway  undertaking  is  appointed,  the  directors  of 


(o)  Midlafid  Waggon  Co.  v.  FotterUa, 
^c  Rail.  Co.,  6  Q.  B.  D.  36. 

(p)  BlakerY.  Herts  Waterworks  Co., 
41  Ch.  D.  399;  Marshall  v.  South 
Staffordshire  Tramways  Co.,  (1895)  2 
Gh.  36. 

{q)  Great  Northern  Sail.  Co.  v. 
Tahourdin,  13  Q.  B.  D.  320,  C.  A. 

(r)  Re  Birmingham  and  Lic)\field  Rail. 
Co.,  18  Ch.  D.  166. 


(«)  Re  Manchester  and  Milford  Rail, 
Co.,  14  Ch.  D.  646,  0.  A. 

(0  Re  Mersey  Rail.  Co.,  37  Ch.  D. 
610,  C.  A. 

(m)  Re  Hull,  Bamsley,  ^e.  Rail.  Co., 
57  L.  T.  82.  See  Deacon  v.  Arden, 
60  L.  T.  684 ;  and  Davies  v.  Vale  of 
Evesham  Preserves,  73  L.  T.  160  (where 
see  form  of  order  for  extending  period 
of  management). 
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the  oompanj,  or  some  of  them,  or  the  secretary,  will  be  appointed       Chap, 
managers  or  manager  (a?).  -^^Y?; 

Prior  to  the  Act  above  referred  to,  the  Court  had  no  juris-     8  ^  C^^)* 
diction  to  appoint  a  manager  of  a  railway  or  other  public  Jarifldiotion 
undertaking,  nor  is  there  any  such  jurisdiction  independently  of  on^e  Act. 
the  Act ;  and  accordingly  the  appointment  of  a  manager  cannot 
be  made  upon  the  application  of  debenture  holders  in  the  case 
of  a  railway  or  other  public  company  incorporated  by  a  special 
Act  (y).    And,  indeed,  upon  the  principle  that  the  Court  will  in 
no  case  (except  in  cases  coming  under  the  Bailway  Companies 
Act,  1867)  assume  the  permanent  management  of  an  imder- 
taking  of  a  public  nature,  the  Court  will  not  generally,  at  the 
instance  of  debenture  holders,  appoint  a  manager  of  such  an 
undertaking,  though  carried  on  by  a  company  formed  under  the 
Companies  Act,  1862  (z). 

The  powers  of  a  receiver  and  manager  under  the  section  Reoeiyer's 
extend  to  providing  for  working    expenses   and    other   out-  P^^®"- 
goings  (a) ;  under  the  words  "  working  expenses,"  the  payment 
of  the  hire  of  rolling  stock  is  included  (b) . 

It  will  be  seen  hereafter  that  the  holder  of  a  mortgage  or  Appointment 
debenture  secured  upon  the  undertaking  of  a  railway,  canal,  or  J^ii^*^ayI^o! 
other  company  established  by  the  legislature  for  carrying  out  a  incorporated 
public  object,  whether  the  rolling  stock  is  or  is  not  expressed  to  Acts. 
be  included  in  the  security,  is  not  entitled  to  foreclosure  or 
sale  {c).   Except  in  cases  coming  within  the  Bailway  Companies 
Act,  1867,  the  proper  remedy  of  such  a  creditor  is  either  to  bring 
an  action  to  recover  the  amount,  or  to  apply  to  the  Court  for  the 
appointment  of  a  receiver  to  protect  his  security  {d).   The  power 
of  the  Court  to  make  the  appointment  is  independent  of  any 
Act  of  Parliament,  and  may  be  exercised  though  the  special  Act 
does  not  expressly  authorize  such  appointment  (e). 


{z)  Ite  Manchetier  and  Mil/ord  Sail, 
Co,,  14  Ch.  D.  646,  0.  A. 

(y)  Gardner  y.  London,  Chatham  f 
Dover  Bail.  Co,,  L.  R.  2  Gh.  201  ; 
Bldker  v.  Herts,  ^e,  Watertaorks  Co.,il 
Gh.  D.  399 ;  Marshall  y.  South  Stafford- 
shire Tramways  Co,,  (1895)  2  Gh.  36. 

(s)  Marshall  y.  South  Staffordshire 
Tramways  Co.,  sup.,  at  p.  64  ;  Pegge  v. 
Neath  District  Tramways  Co,,  (1895)  2 
Gh.  608. 

(a)  Be  Wrexham,  Mold,  ^,  Bail,  Co. 
(No.  2),  80  L.  T.  648. 

VOL.  II. — C. 


{b)  Be  Eastern  and  Midland  Bail.  Co,, 
46  Gh.  D.  867,  G.  A. 

(e)  Be  Cornwall  Minerals  Bail,  Co,, 
W.  N.  (1882)  132,  G.  A.  See  post, 
p.  1020. 

{d)  Gardner  y.  London,  Chatham  ^ 
Dover  Bail.  Co.,  L.  R.  2  Gh.  201  ; 
Blaker  y.  Herts,  S^.  Waterworks  Co.,  41 
Gh.  D.  399;  Bartlett  y.  West  MetrO' 
politan  Tramways  Co.,  (1893)  3  Gh.  437 ; 
Marshall  y.  South  Staffordshire  Tram- 
ways Co,,  (1896)  2  Gh.  36. 

{e)  De  Winton  y.  Mayor  of  Brecon, 
26  Beay.  633. 


L 
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MOETGAGEE's  remedies — ^EECEIVEB  APPOINTED  BY  COUET. 


Chap. 
XLVI. 
§  2  (iii). 


Where  a 
reoeiver  will 
be  appointed. 


Bight  of 
judgment 
creditors  of 
railway,  &o. 
oompanies  to 
areceiyer. 


Intermption 
of  trafBo. 


^pointment 
01  reoeiyer  of 


The  mortgagee  or  debenture  holder  is  entitled  to  a  receiver  of 
the  tolls  and  earnings  of  the  company  (/),  although  no  time  for 
payment  of  the  principal  is  fixed^  if  he  has  given  six  months' 
notice  (g) ;  but  the  receivership  order  must  be  subject  to  prior 
incumbrances,  and  to  the  right  of  user  of  the  undertaJdng  for 
the  purposes  of  the  company,  and  to  the  powers  of  management 
in  the  directors  (h) ;  a  receiver  was  granted,  though  the  company 
had  duties  to  perform  the  neglect  of  which  might  subject  them 
to  indictment  (t) ;  and  though  a  receiver  might  have  been  ap- 
pointed in  a  summary  way  by  justices,  the  jurisdiction  of  the 
Court  is  not  taken  away  (A). 

It  is  the  duty  of  the  reoeiver  to  receive  the  gross  receipts  (/). 

A  judgment  creditor  of  a  railway  or  canal  company  has  a 
right  to  the  appointment  of  a  receiver  of  the  tolls  and  traffic 
receipts  {m).  As  between  a  judgment  creditor  and  a  mortgagee 
whose  security  is  prior  to  the  recovery  of  the  judgment,  the 
rights  of  the  former  will  be  subject  to  the  rights  of  the  receiver 
appointed  by  the  mortgagee  (n),  and  also  to  the  right  of  user 
of  the  undertaking,  and  the  costs  of  management  (o).  Where 
a  judgment  creditor  was  in  possession,  it  was  ordered  that  he 
should  be  served  with  notice  of  the  appointment  of  a  receiver  at 
the  instance  of  a  mortgagee,  so  that  he  might,  if  he  thought  fit, 
apply  to  discharge  the  order  appointing  the  receiver  (p). 

In  making  the  appointment  of  a  receiver  of  the  tolls  and 
earnings  of  a  public  company,  the  Court  will,  as  far  as  possible, 
endeavour  to  prevent  the  inconvenience  to  the  public  which 
would  arise  by  interruption,  of,  or  interference  with,  the  ordinary 
conduct  of  the  undertaking  (q). 

A  mortgagee  or  debenture  holder  of  a  joint  stock  company 


(/)  Fumeas  v.  Caterham  Rail.  Co.y 
26  Beav.  614, 619 ;  Le  WinUmY, Mayor 
of  Brecon^  26  Beay.  533 ;  Gardner  y. 
London^  Chatham  ^  Dover  Mail.  Co., 
L.  R.  2  Gh.  201,  213,  217 ;  Wieleham 
y.  New  Bruftnoick,  ^.  Co.,  L.  B.  1 
P.  C.  64. 

{ff)  Sopkitu  y.  Worcester,  ^.  CatuU 
Froprietora,  L.  R.  6  Eq.  437. 

(A)  Fotta  y.  Warwick  f  Birminffham 
Canal  Co.,  K&j,  146. 

(•)  Fripp  y.  Chard  Bail,  Co.,  11  Ha. 
241. 

(k)  Ibid.  And  see  Fast  Union,  ^c. 
Co.  y.  Mart,  8  Exch.  116  ;  Ames  y. 
Birkenhead  Docks  Co.,  20  Beay.  332. 

(/)  Simpson  y.  Ottawa  Bail  Co.,  10 


L.  J.  P.  0.  108. 

{m)  Fotts  y.  Wartoiek  ^  Birtningham 
Canal  Co.,  Kay,  146  ;  Imperial  ^  Mer^ 
eantile  Credit  Ass.  v.  Netcry  ^  Armagh 
Bail.  Co.,  Ir.  R.  2  Eq.  624  ;  Kingston 
y.  Cowbridge  Bail.  Co.,  41  L.  J.  Ch. 
162. 

(«)  Zegg  v.  Mathieson,  2  Giff.  71  ; 
Wildy  y.  Mid  Ranis  Bail.  Co.,  16  W.  R. 
409. 

(o)  See  cases  cited  in  note  (m). 

Ip)  De  Winton  v.  Mayor  of  Brecon, 
26  Beay.  639. 

{q)  See  Fripp  y.  Chard  Bail.  Co.,  11 
Hare,  241 ;  Fotts  y.  Warwick  ^  Bir^ 
mingham  Canal  Co.,  Kay,  146 ;  Ames 
y.  Birkenhead  Docks,  20  Beay.  360. 
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whose  security  is  charged  on  the  undertaking,  property,  or       Chap, 
assets  of  the  company,  is  entitled  to  the  appointment  of  a      ^^X?; 
receiver  if  the  security  is  in  jeopardy,  though  no  interest  is  in     8  *  \V^J' 
arrear  (r) ;  and,  in  a  proper  case,  he  may  ohtain  the  appoint-  nndertakmg 
ment  of  a  receiver  and  manager  («),  even  though  the  debenture  TOmpimy*. 
debt  has  not  yet  actually  become  due  (f). 

Mortgagees  or  debenture  holders  must  generally  sue  on  behalf  Mortgagee 
of  themselves  and  all  others  of  the  same  class,  though  all  need  i^^f  of  ^ 
not  concur  in  the  application  (u) ;  and  if  one  take  judgment  and  creditora. 
issue  execution,  he  must  hold  the  proceeds  in  trust  for  all  the 
mortgagees  or  debenture  holders  (x). 

By  the  Mortgage  Debenture  Acts,  1865  (y)  and  1870  (2),  if  Mortgage 
default  is  made  in  payment  of  principal  or  interest  secured  by  ^cte  ^*^^ 
a  mortgage  debenture  issued  under  those  Acts,  any  person  for 
the  time  being  entitled  to  any  such  debenture  is  empowered  to 
enforce  his  security  by  procuring  the  appointment  of  a  receiver 
subject  to  the  prescribed  conditions. 

Where  a  receiver  has  been  appointed  in  a  debenture  holder's  Winding  up. 
action,  the  right  to  have  the  receiver  continued  is  not  taken 
away  by  an  order  to  wind  up  the  company  (a). 

Where  mortgagors,  whether  private  individuals  or  joint  stock  Appointment 

J      J  -I       .  .  of  receiver  as 

companies,  are  carrying  on  a  trade  or  business,  a  receiver  ap-  nianager  of  a 
pointed  by  the  Court  will,  in  a  proper  case,  be  appointed  l>a«ine88. 
manager  of  the  business  at  the  instance  of  the  mortgagee  or  the 
debenture  holders.  The  difPerence  between  a  receiver  and 
manager  is  clear;  the  receiver  merely  takes  the  income  and 
pays  the  necessary  outgoings;  the  manager  takes  over  and 
carries  on  the  business  (b). 


(r)  Macmahoii  y.  North  Kent  Ir<m- 
works  Co,y  (1891)  2  Gh.  149  ;  BittiU  v. 
Bradford  Tramways  Co.,  W.  N.  (1891) 
51 ;  Thorn  v.  Nine  Reefs,  67  L.  T.  93, 

C.  A.  ;  Ee  Victoria  Steamboats  Co,, 
(1897)  1  Ch.  168. 

(«)  Peek  V.  Trinsmaran Iron  Co.,  2  Gh. 

D.  115  ;  CampbeU  y.  Lloyd's  Bank, 
58  L.  J.  Gh.  424  ;  Makins  y.  Percy 
Jbotson  #  Sons,  (1891)  1  Gh.  133; 
Edwards  y.  Standard  Rolling  Stock 
Syndicate,  (1898)  1  Gh.  574. 

U)  Re  Victoria  Steamboats  Co.,  (1897) 
1  Gh.  158. 

(ti)  Mellish  y.  Brookes,  3  Beay.  22  ; 
Potts  y.  Warwick,  ^.  Co.,  Kay,  142 ; 
Fripp  y.  Chard  Rail.  Co.,  11  a*.  241 ; 
Zegy  y.  Mathieson,  2  Giff.  71. 


(£)  Bowen  y.  Brecon  Rail.  Co.,  L.  B. 
3  Eq.  641  ;  Fountaine  y.  Carmarthen 
Rail.  Co.,  L.  R.  5  Eq.  316,  324; 
Potteries,  fc.  Rail.  Co.  y.  Minor,  L.  B. 
6  Gh.  621,  623.  But  see  Re  Potteries, 
^c.  Rail.  Co.,  L.  R.  5  Gh.  67  ;  Mart  y. 
Fast  Union  Rail.  Co.,  7  Exch.  246 ;  8 
Exch.  116  ;  Bolekow  y.  Seme  Bay  Pier 
Co.,  1  E.  &  B.  74. 

(2^)  28  &  29  Viet.  o.  78,  68.  41,  42, 
45,  46. 

(z)  38  &  34  Vict.  0.  20. 

(a)  StroM/  y.  Carlyle  Press  (No.  1), 
(1893)  1  Uh.  268.  See  WhitUy  y. 
Challis,  (1892)  1  Gh.  64,  G.  A. 

(b)  Per  Jes^el,  M.  B.,  in  Re  Man- 
chester ^  Milford  Rail,  Co.,  14  Gh.  D. 
645,  at  p.  653,  G.  A. 
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HOSTGAOEE's  remedies — BECETVEB  APPOINTED  BT  COUBT. 


Chap. 
XLVI. 
S  2  (iii)- 

Inatanoes 
of  sach 
appointment. 

Bofiiness  must 
be  inoladed 
in  aeouiity. 


Appointment 
is  proyiaional. 


Dismiflsalof 
BervantBi  &c. 


Appointment 
of  manag^g 
director  of 
company  as 
receiyer  and 
manager. 


Managers  have  been  appointed  on  the  application  of  mort- 
gagees of  a  newspaper  (c),  of  an  hotel  (d),  of  collieries  and  other 
mines  (^),  and  of  a  ship  (/). 

A  receiver  appointed  by  the  Court  will  not  be  directed  to 
manage  a  business,  unless  the  business  is  expressly  or  by  clear 
implication,  included  in  the  security  (g).  The  Court  has  power 
to  appoint  a  receiver  and  manager  of  a  colliery  at  the  instance 
of  a  mortgagee  or  debenture  holder,  though  the  business  is  not 
specifically  mentioned  in  the  instrument  of  charge  (h). 

The  Court  will  not  undertake  the  permanent  conduct  of  a 
busineas;  and  accordingly,  where  a  manager  of  a  business  is 
appointed  by  the  Court,  the  appointment  is  merely  ad  interim 
with  a  view  to  the  sale  of  the  business  as  a  going  concern  (i). 

It  is  the  duty  of  a  receiver  and  manager  appointed  by  the 
Court  to  preserve  the  assets  by  carrying  into  effect  existing 
contracts  and  entering  into  such  new  contracts  as  are  necessary 
for  carrying  on  the  business,  but  not  so  as  to  impose,  by  specu- 
lative dealing  or  otherwise,  onerous  UabiUties  on  the  partners  or 
company  (A). 

The  appointment  by  the  Court  of  a  receiver  and  manager  of 
a  business  at  the  instance  of  the  mortgagee  operates  as  a  dis- 
missal of  the  clerks  and  servants  of  the  mortgagor  employed  in 
the  business  (/). 

Where  the  only  debenture  holder  of  a  company  brought  an 
action  to  enforce  his  securities,  the  Court,  on  his  application, 
appointed  the  managing  director  of  the  company  to  be  receiver 
and  manager  of  its  property  and  business  for  the  purpose  of 
selling  the  business  as  a  going  concern,  the  plaintiff  undertaking 
to  find  a  sum  for  working  expenses,  and  to  sell  the  property  as 
soon  as  possible  (m). 


{e)  Chaplin  v.  Touttff,  6  L.  T.  N.  S. 

97. 

{d)  Truman  v.  Redgrave,  18  Ch.  D. 
647. 

(e)  Peek  v.  Trinamaran  Iron  Co.y  2  Ch. 
D.  115:  Campbell  y.  Lloyd's  Bank,  68 
L.  J.  Ch.  424  ;  County  of  Gloucester 
Bank  y.  Rudry  Merthyr  Colliery  Co., 
(1895)  1  Ch.  629,  C.  A. 

(/)  FairJUld  Shipbuilding,  ^.  Co.  v. 
London,  ^.  Steamship  Co,,  W.  N.  (1895) 
61. 

(^)  Whitley  V.  ChaUU,  (1892)  1  Ch. 
64,  C.  A. 

(A)  CampbeU  y.  Lloyd's  Bank,  68 
L.  J.  Ch.  424. 

(i)  Per  Lord  Cairns,  in  Gardner  y. 


London,  Chatham  ^  Dover  Rail.  Co., 
L.  B.  2  Ch.  201,  at  p.  212.  See  also 
Bay  y.  Sykes,  Walker  ^  Co.,  W.  N. 
(1886)  209 ;  Re  Victoria  Steamboats  Co., 
(1897)  1  Ch.  168. 

{k)  Taylor  v.  Neate,  39  Ch.  D.  638 
(reoeiyer  appointed  on  dissolution  of 
partnership).  See  also  Sargant  y.  Read, 
1  Ch.  D.  600  ;  Slrapp  r.  Bull,  Sons  ^ 
Co.,  (1896)  2  Ch.  1,  C.  A. 

(/)  Reid  y.  Explosives  Co.,  19  Q.  B. 
D.  264,  C.  A. ;  Re  Marriage,  Neave  ^ 
Co.,  (1896)  2  Ch.  663,  C.  A. 

(m)  Makins  y.  Percy  Ibotson  ^  Sons, 
(1891)  1  Ch.  133.  See  Edwards  y. 
Standard  Rolling  Stock  Syndicate,  (1893) 
1  Ch.  674. 
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The  Court  will  not  appoint  a  manager  of  a  market  or  of  the       Chap, 
affairs  of  a  oorporation  (n).  XLVT. 

The  Court  has  jurisdiction  to  appoint  receivers  or  managers     8  ^  \}^)' 
of  real  or  personal  property  ahroad.     So,  receivers  have  been  Land  out  of 
appointed  to  manage  landed  property  or  trading  concerns  in  ^       ^^ 
Ireland  (o),  the  Channel  Islands  (/?),  British  India  (q),  the  West 
Indies  (r),  Brazil  («),  and  other  places  (t).      So,  also,  the  Court 
may  appoint  a  receiver  of  so  much  of  the  rents  and  profits  of 
property  situate  in  a  foreign  country  as  come  into  the  hands  of 
a  mortgagor  resident  in  this  country  (u). 

A  person  resident  in  this  country  may  be  appointed  receiver  Receiver  of 
and  manager  of  property  abroad,  with  power  to  appoint  an  l^^J 
agent  resident  in  the  country  where  the  property  is  situated. 
Or  a  person  resident  in  that  country  may  be  appointed  receiver 
and  manager ;  in  which  case  it  is  usual  also  to  appoint  a  con- 
signee in  this  country,  to  whom  all  moneys  received  are  to  be 
remitted  (x). 

A  receiver  is  not  put  in  possession  of  foreign  property  by  the 
mere  order  of  an  English  Court ;  the  requirements  of  the  law 
of  the  ooimtry  where  the  property  is  situate  must  also  be  com- 
plied with  (y). 

By  B.  S.  C.  Ord.  LXXI.  r.  1,  the  expression  "  receiver "  Conaignee. 
includes  a  consignee  or  manager  appointed  under  an  order  of 
the  Court.      The  course  of  procedure  on  an  application  for  the 
appointment  of  a  consignee  or  manager  is  accordingly  the  same 
as  in  the  case  of  a  receiver. 

A  manager  will  be  entitled  to  conmiission  for  his  personal  OommifldoD, 
care  and  attention  (2),  and  to  reasonable  allowances  for  ex-  ^J^,™, 
penses  of  management  (a),  including  all  expenses  of  carrying 
out  existing  contracts  (b).  He  is  also  entitled  to  be  allowed 
interest  on  balances  found  due  to  him  on  taking  the  accounts, 
and  to  a  lien  on  the  estate  for  such  balances,  and  for  any  pay- 
ments made  by  him  under  the  direction  of  the  Court  (e). 


(fi)  De  Winton  y.  Mapor,  fe,  of  Brecon, 
26  Bear.  542. 

(0)  StnUdUeh  y.  Lord  Donegal,  8  Bli. 
N.  S.  343. 

ip)  Smith  y.  Smith,  10  Ha.  App.  Led. 

\q)  Keys  y.  Keys,  1  Beay.  425. 

(r)  Sunburyr.  Btmbury,  1  Beay.  336. 

(«)  Sheppard  y.  Oxenford,  1  K.  &  J. 
500. 

(0  See  Dan.  Gh.  Pr.  1426. 

(tf)  Mercantile  Inveetment  Ihtet  Oc.  ▼. 


Jtiper  Plate,  ^c.  Co.,  (1892)  2  Gh.  303. 

{x)  See  Seton  on  Decrees  (6th  ed.), 
pp.  813,  814. 

(y)  Re  Maudelay,  Sons  ^  Field,  (1000) 

1  Ch.  602. 

(z)  Forrest   y.    Elwes^   2  Mer.  69  ; 
Chambers  y.  Ooldwin,  9  Yes.  273. 
(a)  Forrest  v.  Elvces,  sup, 
m  Strapp  y.  BuU,  Sons  f  Co,,  (1895) 

2  Gh.  1,  G.  A. 

(e)  Berirand  y.  Davies,  31  Beay.  436. 


id    I 
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HOBTGAGEE'S  BE1CEX>I£S — BECEIVEB  APPOINTED  BY  OOUBT. 


Chap. 

XLVI. 
S  2  (iv)- 

Belectioiiof 
reoeiyer  isin 
diflcretioii  of 
Court. 


Bight  to 
propose 
person  as 
reoeiyer. 


Party  to 
action. 


Solicitor. 


Disqualified 
persons. 


iv. — ^Who  may  be  appointed  Beceiver. — ^The  discretion  of  the 
Court  as  to  appointing  a  reoeiyer  extends  to  the  determination 
of  the  question  as  to  who  is  the  best  person  to  be  appointed 
receiver  in  the  interest  of  all  parties  {d) .  ^^  If  the  Court  appoints 
a  receiver  at  the  instance  of  a  mortgagee,  the  mortgagee  not 
having,  without  the  assistance  of  the  Court,  power  to  appoint  a 
receiver,  then  the  Court  exercises  its  discretion  as  to  who  shall 
be  appointed  receiver,  and  appoints  the  receiver  whom  it  thinks 
best  to  appoint  for  the  interest  of  the  mortgagee  and  of  the 
mortgagor,  a  person  whom,  having  regard  to  the  interests  of  both 
parties,  the  Court  considers  the  best  person  "  (e). 

As  a  general  rule,  the  right  to  propose  a  person  for  the 
appointment  of  receiver  belongs  to  the  party  interested  in 
obtaining  the  appointment,  and  efFect  will  be  given  to  his 
nomination  (/). 

A  party  to  the  action  will  not,  as  a  general  rule,  be  appointed 
receiver  (g) ;  but  a  mortgagee  has  been  appointed  receiver  with 
the  consent  of  the  mortgagor  (h) ;  and  in  urgent  cases  a  mort- 
gagee has  been  appointed  receiver  by  order  made  ex  parte  (i). 
A  party  so  appointed  will  not  as  a  rule  be  allowed  any 
salary  {k) ;  but  the  rule  is  not  inflexible  (/).  A  party,  by  being 
appointed  receiver,  does  not  thereby  lose  his  privileges  as  a  party 
to  the  cause  (m). 

The  mortgagee's  solicitor  will  not,  imder  any  circimistances, 
be  appointed  receiver,  even  though  the  mortgagor  consent,  for 
it  is  the  duty  of  such  solicitor  to  supervise  and  check  the  conduct 
of  the  receiver  (w). 

There  is  no  objection  to  the  appointment  of  a  solicitor,  as 
such,  to  be  a  receiver  (o). 

A  receiver-general  of  a  county  has  been  held  to  be  disqualified 


(d)  Mbrison  y.  Moriton,  4  My.  &  Cr. 
216.  See  Uipitm  r.  BeU,  2  J.  &  W. 
436. 

{e)  Per  Ootton,  L.  J.,  in  Re  Emry 
Found,  Son  ^  Sutchint,  42  Ch.  D.  402, 
at  p.  419,  C.  A. 

(/)  Att.'Gen.  v.  Bay,  2  Madd.  246 ; 
Sargant  y.  Mead,  1  Gh.  D.  600. 

(^)  Re  Lloyd,  Allen  y.  Lloyd,  12  Ch. 
D.  447,  at  p.  461,  C.  A. 

(A)  Re  Prytherch,  Prythereh  y.  WiU 
liams,  42  Ch.  D.  690. 

(i)  Taylor  y.  Eekereley,  2  Ch.  D.  302  ; 
Eyde  y.  Warden,  1  Ex.  D.  309  ;  Fuggle 
y.  Bland,  11  Q.  B.  D.  711. 


(A)  Wilson  y.  Greenwood,  1  Swanst. 
47 i,  483  ;  Carew  y.  Johnetofi,  2  Soh.  & 
L.  301 ;  Blakeney  y.  Dufaur,  15  Beay. 
40,  44 ;  Hofman  y.  Duncan,  18  Jur.  69  ; 
Sargant  y.  Read,  1  Ch.  D.  600 ;  Re  Pry- 
therch, Prythereh  y.  Williams,  42  Ch.  D. 
690. 

W  Re  Bignell,nS^2)  1  Ch.  69. 

(m)  Per  Lord  Cottenham,  C,  in  Seott 
y.  Platel,  2  Ph.  229,  230. 

(n)  Garland  y.  Garland,  2  Yes.  Jim. 
137  ;  Re  Lloyd,  Allen  y.  Lhyd,  12  Ch. 
D.  447,  C.  A. 

(o)  mison  y.  iW,  1  Hog.  322  ;  Delia 
Cainea  y.  Sayward,  M'Clel.  &  Y.  272. 
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from  being  appointed  receiver  {p) ;    and  the  principle  would,       Chap, 
apparently,  apply  to  any  accountant  to  the  Crown  (q),      A  peer      XLVL 
is  also  absolutely  disqualified  by  reason  of  his  privileges  (r)  ;      §  ^  (^^)' 
and,  apparently,  a  member  of  parliament  would  not  be  appointed 
receiver  («). 

It  has  been  seen  that,  in  selecting  the  person  to  be  appointed  a  Aa  to  publio 
receiver  of  any  company  whose  undertaking  is  of  a  public  nature,  °°™P*^®8 
or  of  a  receiver  and  manager  of  a  railway  under  the  statutory 
power,  the  Court  will  have  regard  to  the  interests  of  the 
public  (t) ;  and  generally,  in  selecting  a  receiver  and  manager  of 
the  property  and  business  of  a  company,  the  Court  will  avoid 
the  appointment  of  any  person  whose  individual  interests  might 
conflict  with  the  duties  of  his  office  in  respect  to  those  for  whose 
benefit  the  appointment  is  made  (t^). 

In  the  case  of  securities  given  by  a  joint  stock  company,  Aa  to  joint 
where  an  application  is  made  by  a  mortgagee  or  debenture  ^^J^^™' 
holder  for  the  appointment  of  a  receiver  contemporaneously 
with  an  application  by  other  persons  to  wind  up  the  company, 
or  after  a  winding-up  order  has  been  made,  the  Court  will,  as  a 
general  rule,  appoint  the  liquidator  to  be  receiver  (;r),  imless,  by 
reason  of  hostility  between  the  liquidator  and  the  mortgagee  or 
other  special  circumstances,  the  Court  should  see  fit  in  its 
discretion  to  appoint  some  other  person  to  be  receiver  (y).  But 
a  receiver  who  has  been  appointed  by  the  mortgagee  before  the 
commencement  of  the  winding-up  proceedings  wiU  not  be  re- 
moved in  order  to  substitute  the  liquidator  for  him  as  receiver  if 
it  appear  that  the  mortgagee  will  be  prejudiced  by  such  substi- 
tution (2) ;  and  so,  also,  if  there  is  only  a  small  amount  of  unpaid 
capital  to  be  got  in  (a).  In  a  case  in  which  the  debentures  were 
specifically  charged  on  assets  of  the  company  of  an  exceptional 
character  requiring  special  knowledge  for  them  to  be  satis- 
factorily dealt  with,  the  Court  appointed  a  receiver  on  behalf  of 


(p)  Att.-Oen,  Y.Baffy  2  Madd.  254. 

(q)  Dan.  Ch.  Pr.  (7th  ed.)  1429. 

ir)  Att,-Oen,  v.  Gee,  2  V.  &  B.  208. 

(a)  Wynne  y.  Lord  Ifewborough,  16 
Ve8.  284  ;  Lctiff  Wellesley^a  due,  2  B. 
&  M7.  639 ;  Leehmere  Charlton'e  Que, 
2  My.  &  Or.  316. 

U)  Ante,  p.  964. 

(u)  Frxpp  y.  Chard  Bail.  Co,,  11  Ha. 
241. 

(^  Perry  y.  Oriented SoUh  Co,,  L.  R. 
6  Ch.  420  ;  Tottenham  y.  Stcansea  Zino 
Ore  Co.,  W.  N.  (1884)  64 ;  Willmott  y. 


London  Celluloid  Co.,  W.  N.  (1885)  29  ; 
£e  Joshua  Stubbe,  (1891)  1  Ch.  475, 
C.  A.  ;  British  Linen  Co.  y.  South 
American  and  Mexican  Co.,  (1894)  1  Ch. 
108,  C.  A. 

(y)  Giles  y.  Nuthall,  W,  N.  (1885) 
51.  See  also  Boyle  r.  Betttos  Llantwit 
Colliery  Co.,  2  Ch.  D.  726. 

{z)  Strong  v.  Carlyle  Press,  (1893)  1 
Ch.  268,  C.  A. 

(0)  Be  Joshua  Stubbs,  (1891)  1  Ch. 
475,  C.  A. 
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Chap. 
XIVI. 
§  2  (iv)- 

Appointment 
oi  liquidator 
does  not  oiiit 
reoeiver 
previous! 
appoin' 


iisiy 
ted. 


Discharge  of 
receiver  and 
appointment 
of  liquidator 
in  his  place. 


Discretion  of 
Court  not 
interfered 
with. 


the  debenture  holders  in  respeot  of  these  partioular  securitiee, 
and  appointed  the  oiScial  liquidator  to  be  reoeiver  of  the  assets 
of  the  company  not  comprised  in  the  securities  (6). 

Where  the  mortgagees  or  debenture  holders  have  a  right 
under  or  by  virtue  of  their  security  to  appoint  a  receiver,  and 
have  exercised]  that  right,  the  appointment  of  a  liquidator  will 
not  oust  the  receiver,  though  some  of  the  powers  of  the  receiver 
so  appointed  may  be  superseded  by  the  powers  of  the  liquidator 
acting  under  the  authority  of  the  Court.  Where  an  order  had 
been  made  for  winding  up  a  company  and  a  liquidator  had  been 
appointed,  and  the  debenture  holders,  under  the  powers  con- 
tained in  their  security,  appointed  a  receiver,  it  was  held  that 
the  Court  ought  not  to  interfere  with  the  right  of  the  debenture 
holders  to  a  receiver  under  their  deed ;  and  leave  was  given,  on 
the  application  of  the  debenture  holders,  to  the  receiver  ap- 
pointed by  them  to  take  possession  of  and  sell  the  undertaking 
and  property  of  the  company  notwithstanding  the  appointment 
of  the  liquidator  (c). 

But  if  the  debenture  holders  have,  either  before  or  after  the 
winding  up,  obtained  an  order  in  their  action  for  the  appoint- 
ment of  a  receiver,  and  subsequently  a  liquidator  is  appointed 
in  the  winding  up,  the  Court  will,  in  the  absence  of  special  cir- 
cumstances, discharge  the  receiver  so  appointed  and  appoint  the 
official  liquidator  in  his  place,  in  order  to  avoid  unnecessary 
expense  and  delay  in  getting  in  the  assets  (d).  But  this  rule 
will  be  departed  from  if  it  appears  that  the  assets  are  such 
as  are  likely  to  be  more  advantageously  and  expeditiously 
realized  by  the  receiver  (e). 

The  Court  of  Appeal  will  not,  in  the  absence  of  special  cir- 
cumstances, overrule  the  discretion  of  the  Court  below  as  regards 
the  appointment  of  the  liquidator  to  act  as  receiver  in  the  first 
instance,  or  in  the  place  of  a  receiver  previously  appointed  (/). 


Security  y. — Security  to  be  given  by  Beceiyer. — ^The  appointment  of 

^^^^xy  to  &  receiver  is  not  complete  so  as  to  enable  him  to  enter  upon  his 

complete 
appointment* 


{b)  Industrial  and  General  Trust  v. 
South  American  and  Mexican  Co,y  (1894) 
1  Ch.  108,  0.  A. 

[c)  Re  Henry  Found,  Son  ^  Eutchins, 
42  Ch.  D,  402,  C.  A. 


{d)  Be  Joshua  Stubbs,  (1891)  1  Ch. 
476,  C.  A. 

(e)  British  Linen  Co.  t.  South  American 
and  Mexican  Co,y  (1894)  1  Ch.  108,  G.  A. 

(/)  Giles  V.  Nuthall,  W.  N.  (1886) 
51 ;  jRtf  Joshua  Stubbs,  sup. 
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duties  and  exercise  his  powers  until  he  has  given  security  (g) ;  Chap, 

except  where  such  security  is  dispensed  with  under  the  terms  of  XLVI. 

the  order,  in  which  case  the  appointment  is  complete  from  the  8  *  ^^^' 
date  of  his  appointment  (h). 

An  appointment  perfected  by  security  afterwards  given  relates  Relation  back 
back  to  the  date  of  the  order  appointing  a  receiver  (i).  m^tf^'^ 

By  E.  S.  C.  Ord.  L.  r.  16,  "where  an  order  is  made  directing 
a  receiver  to  be  appointed,  unless  otherwise  ordered,  the  person 
to  be  appointed  shall  first  give  security,  to  be  allowed  by  the 
Court  or  a  judge  and  taken  before  a  person  authorized  to 
administer  oaths,  duly  to  account  for  what  he  shall  receive  as 
such  receiver,  and  to  pay  the  same  as  the  Court  or  judge  shall 
direct"  (k).  A  direction  that  the  receiver  shall  give  security  is 
now,  therefore,  superfluous  and  usueJly  omitted ;  if  the  security 
is  to  be  dispensed  with  or  not  to  be  required  until  a  particular 
time,  this  should  be  expressed  in  the  order  (/).  By  rule  17  of 
the  same  Order,  the  Court  may  adjourn  into  chambers  an  order 
made  in  a  pending  cause  or  matter  for  the  appointment  of  a 
receiver,  in  order  that  the  receiver  may  give  security. 

The  security  required  is  usually  the  recognizances  of  the  Sureties, 
receiver,  with  two  sureties,  for  double  the  annual  rental ;  or,  if 
the  receiver  is  to  get  in  a  capital  sum,  for  the  amount  of  such 
capital  sum  (m).  The  sureties  must  be  resident  within  the  juris- 
diction (n).  Under  special  circumstances,  a  receiver  may  be 
appointed  on  his  own  recognizances  only  (o). 

The  Court  will  not  generally  dispense  with  sureties,  even  by 
consent  of  the  parties  interested  {p) ;  but  if  they,  being  com- 
petent to  consent,  will  appoint  a  receiver  of  their  own  authority, 
the  Court  will  allow  him  to  act  without  finding  sureties  (q). 

As  to  enrolment  of  recognizances,  see  E.  S.  C.  Ord.  LXI. 
r.  14;  and  as  to  the  persons  to  or  by  whom  recognizances  are  to 
be  given  or  vacated,  see  Ord.  LX.  r.  4. 

It  is  now  very  usual  for  the  Court  to  accept  the  security  of  a  Guarantee 


aooiety. 


(^)  Edivardt  ▼.  £dtDardt,  2  Ch.  D. 
291. 

(A)  Taylor  T.SekersUyf  2  Ch.D.ZO^, 
C.  A. ;  8.  a  5  Ch.  D.  740.  See  Metceit 
T.  Murray y  67  L.  J.  Ch.  672 ;  MorrUofi 
V.  Skeme  Ironworks  Co.,  60  L.  T.  688. 

(i)  Exp.  Evans,  13  Ch.  D.  262. 

{k)  For  form  of  leoognizanoe,  see 
R.  8.  C.  App.  L.  Poim  No.  21. 

(Q  Morrison  y.  Skeme  Ironworks  Co,^ 


60  L.  T.  688. 

(m)  Dan.  Ch.  Pr.  (7th  ed.)  1432. 

(*i)  Coekbum  v.  Eaphel,  2  8.  &  St. 
463. 

(o)  Carlisle  v.  Berkley,  Amb.  699; 
Sibbert  t.  Eibbert,  3  Mer.  681. 

(p)  Manners  v.  Furze,  11  Beav.  30 ; 
Tylee  v.  Tylee,  17  Beav.  683. 

(j)  Eidout  V.  Earl  of  FlymoiUh,  1 
Didc.  68  ;  Manners  y.  Furze,  sup. 
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Chap.       guarantee  society  by  bond  entered  into  by  the  receiver  and  the 
XLVI.       society  up  to  2,000/.  in  lieu  of  the  regular  recognizance  (r) . 
§  2  (▼)• 


Effecfc  of 

pofseBrionof 

receiver. 


Remedies  of 

mortg>ageeDot 

prejudiced. 


Administra- 
tion action. 


Delivery  of 
p088e88ion  by 
mortgagor. 


vi. — Possession  of  Seceiver. — A  receiver  appointed  by  the 
Court  is  an  officer  of  the  Court  (s).  The  possession  of  the 
receiver  is  accordingly  the  possession  of  the  Court,  and  the  effect 
of  his  appointment  is  to  remove  the  mortgagor  from  possession 
of  the  property  {t) ;  and  his  possession  will  prevail  against  the 
title  of  the  mortgagor's  trustee  in  bankruptcy  and  exclude  the 
doctrine  of  reputed  ownership  (w). 

But  a  receiver  appointed  by  the  Court  on  the  application  of  a 
mortgagee  is,  for  some  purposes,  the  agent  of  the  mortgagor,  so 
that  payment  of  interest  by  such  receiver  to  the  moitgagee  pur- 
suant to  the  order  is  sufficient  to  keep  alive  the  remedies  of  the 
mortgagee  {x). 

Moneys  got  in  by  a  receiver  appointed  by  the  Court  in  an 
administration  action  are  not  in  cuatodid  legis  for  the  benefit  of  a 
mortgagee,  as  in  the  case  of  a  sequestrator,  but  are  assets  in  the 
hands  of  the  receiver  for  the  benefit  of  all  parties  interested 
according  to  their  respective  rights  and  priorities  (y). 

When  the  mortgagor  is  in  personal  occupation,  the  receiver- 
ship order  directs  him  to  attorn  tenant,  or  to  give  up  possession 
to  the  receiver  {2).  Where  in  an  action  for  foreclosure  judgment 
had  not  been  given,  but  an  order  had  been  made  appointing  a 
receiver  and  manager  of  the  business.  North,  J.,  refused  to  order 
delivery  of  possession  before  tried  (a). 

In  a  recent  case  an  order  was  made,  with  the  consent  of  the 
mortgagee,  that  the  mortgagor  should  remain  in  possession  and 
attorn  tenant  to  the  receiver  at  an  occupation  rent  of  an  amount 
to  be  fixed  at  chambers,  and  to  be  payable  as  from  the  date  of 
such  order,  or,  in  the  alternative,  to  deliver  up  possession  to  the 
receiver  (6). 


(r)  Dan.  Ch.  Pr.  1434. 

(«)  Aiton  V.  Hnon,  2  My.  &  K.  391 ; 
Owen  V.  HomoHf  4  H.  L.  C.  1032. 

{t)  Rmsel  V.  Eaat  Anglian  Rail,  Co., 
3  Mao.  &  G.  104  ;  Amn  v.  Birkenhead 
Docks,  20  Boav.  350. 

(m)  Taylor  v.  Eckertley,  6  Ch.  D. 
740. 

(x)  Chinnei'yy,  JSvane,  11  H.  L.  C. 
134.     See  3  &  4  WiU.  IV.  o.  27  a.  40. 


See  forther  on  this  point,  poet,  p.  998. 

(v)  Be  Hoare,  Eoare  v.  Owen,  (1892) 
3  Gh.  94. 

(a)  Haiokes  v.  Holland,  W.  N.  (1881) 
128,  0.  A.  See  Edyell  v.  Wilson,  W.  N. 
(1893)  145. 

{a)  Taylor  v.  Soper,  62  L.  T.  828. 

{b)  Re  Burehnall,  Walker  y.  Bureh- 
nail,  W.  N.  (1893)  171. 
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Where  the  mortgagor  is  not  in  personal  occupation,  the  tenants       Chap, 
are  ordered  to  attorn  and  pay  their  rents  to  the  receiver  (c).  XLVI. 

Where  the  order  was  in  the  ordinary  form  directing  the     §  ^v'^)' 
tenants  to   attorn  to  the  receiver,  but  it  appeared  that  the  Attornment 
mortgagor  himself  was  in  personal  occupation  of  the  mort-  ®**®^*^"* 
gaged  lands,  it  was  held  that,  the  possession  of  the  mort- 
gagor being  rightful,  he  was  liable  to  an  occupation  rent  only 
horn  the  date  on  which  the  receiver  demanded  of  him  delivery 
of  possession,  and  not  from  the  date  of  the  order  appointing  a 
receiver  (d). 

If  the  property  comprised  in  the  mortgage  is  personal  estate,  Delivery  of 
the  order  will  be  that  the  mortgagor  do  deliver  to  the  receiver  ^^^'^^J?^ 
all  such  property,  together  with  all  securities  (if  any)  for  the 
same  and  all  books  and  letters  relating  thereto  {e). 

If  both  realty  and  personalty  are  included  in  the  security,  the  Mixed  fund, 
receiver  may  be  directed  to  keep  separate  accounts  of  the  rents 
and  profits  of  the  real  estate  and  of  the  personed  estate  (/). 

Where  the  mortgagor  is  in  personal  possession  and  occupation  Baty  of 
of  the  property,  and  an  order  has  been  made  to  deliver  such  ae^md 
possession,  it  is  the  duty  of  the  receiver,  as  soon  as  he  has  possession, 
obtained  the  certificate  completing  his  appointment,  to  demand 
possession,  and  in  case  of  the  refusal  of  the  mortgagor,  to  report 
the  matter  to  the  mortgagee's  solicitor,  who  will  cause  the  order 
for  delivery  of  possession  to  be  served  on  the  mortgagor  (g).  If 
the  mortgagor  should  still  refuse  to  deliver  up  possession,  the 
order  for  delivery  may  be  enforced  by  writ  of  possession  (A), 
which  should  specifically  indicate  the  property  of  which  posses- 
sion is  to  be  delivered  (i).  The  application  for  the  writ  should 
be  accompanied  by  an  affidavit  showing  due  service  of  the  order 
for  delivery,  and  that  the  order  has  not  been  obeyed  (k).  The 
affidavit  need  only  show  that  the  order  was  not  complied  with 
within  the  time  limited ;  it  is  not  necessary  to  show  that  the 
non-oomplianoe  continued  at  the  time  of  application  for  the 
writ  (/).  Where  it  is  found  impossible  to  serve  personally  on 
the  mortgagor  the  order  for  delivery  of  possession  by  reason  of 

(<?)  IHtt  v.   Snowdetiy   3  Atk.   750  ;  (^)  Green  v.  Green,  2  Sim.  430.    See 

Hughes  t.  HugheSy  3  Bro.  0.  C.  87.  Ireland  v.  Eade,  7  Beav.  55  ;  Farker  v. 

(tC)  Yorkshire  Banking  Co,  y.  Mullan,       Dunn,  8  Beav.  497. 

86  Ch  D.  126.  ,o  /^    T^  (A)  R.  S.  C.  Ord.  XLVII.  r.  1. 

^e)  Truman  v.  Redgrave,  18  Oh.  D.  ^.j  ^.^^  ^  ^^^^^  ^^g^^^  ^  Oh.  79. 

(/)  SiU  v.  HibHt,  18  L.  T.  N.  S.  W  R-  S.  C.  Ord.  XLVII.  r.  2. 

663.  (0  Webster  v.  Taylor,  18  Jnr.  869. 
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Chap. 
XLVI. 

Demand  of 
attornment. 


Default  of 
tenant  to 
attorn  on 
demand* 


Oooupation 
rent. 


Beoeiver  of 
manor. 


Chattels. 


his  keeping  out  of  the  way,  the  writ  may  be  granted  on  affidavit 
of  this  fact(m). 

Where  any  of  the  tenants  refuse  to  attorn,  the  mortgagee's 
solicitor  will  personally  serve  the  tenant  with  a  copy  of  the  order 
and  certificate,  and  with  notice  in  writing  signed  by  the  receiver, 
requiring  him  to  attorn  and  pay  his  rent  to  the  receiver  (n).  If 
the  tenant  should  still  refuse,  he  should  be  served  with  notice  of 
motion  requiring  him  to  attorn  and  pay  within  a  limited  time  (o). 
The  alleged  tenant  may  appear  and  resist  the  motion  on  the 
ground  that,  though  in  possession,  he  is  not  a  tenant  (p). 

If  the  tenant  does  not  appear,  the  order  on  the  motion  will 
be  made  on  an  affidavit  of  service  of  the  original  order  for 
attornment,  the  certificate,  the  notice  to  attorn,  and  the  notice 
of  motion  and  of  the  refusal  to  attorn  (q).  The  refusing  tenant 
wiU  generally  be  ordered  to  pay  the  costs  of  the  application, 
imless  he  had  reasonable  grounds  for  refusing  to  attorn  (r).  If 
the  tenant  still  refuses,  a  writ  of  attachment  will  issue  in  the 
ordinary  way  upon  production  of  an  affidavit  of  service  of  the 
order  on  the  motion,  and  of  an  affidavit  by  the  receiver  of  the 
tenant's  non-compliance  therewith  («). 

If  a  person  alleged  to  be  a  tenant  satisfies  the  Court  that  he 
is  not  in  possession  as  such,  but  merely  by  the  permission  of  the 
mortgagor,  he  may  be  ordered  to  pay  to  the  receiver  an  occupa- 
tion rent  to  be  fixed  at  chambers  {t). 

When  a  receiver  of  a  mortgaged  manor  is  appointed,  the 
steward  of  the  ma^or,  as  agent  of  the  lord,  may  be  ordered  to 
deliver  up  the  court  rolls  to  the  receiver  (w) ;  but  such  an  order 
has  been  refused  where  there  was  no  proof  of  misconduct  on  the 
part  of  the  steward  {x). 

If  a  mortgagor  who  is  ordered  to  deliver  up  personal  pro- 
perty, other  than  leaseholds,  to  a  receiver,  refuses  to  do  so,  the 
mortgagee  may,  upon  the  production  of  affidavits  of  service  of 
the  order,  &c.,  and  of  the  facts,  obtain,  on  ex  parte  summons,  a 


(m)  Be  la  Borde  ▼.  Othon,  W.  N. 
(1874)  219. 

(ft)  Dan.  Ch.  Pr.  li'^%,  For  form 
of  notice,  see  Dan.  Oh.  Forms,  1723. 

(o)  For  form  of  notice  of  motion,  see 
Dan.  Ch.  Forms,  1725. 

{p)  JUid  r.  MiddlHcn,  T.  &  R.  456 ; 
Hohhouse  Y.  Solleombe,  2  De  G.  &  S. 
208. 

{q)  For  form  of  affidayit,  see  Bsn. 


Ch.  Forms,  1727.  For  form  of  order, 
see  Seton  on  Decrees,  797. 

(r)  Hobhome  v.  Hollcombe,  2  Do  G.  & 
8.  208. 

(«)  See  Dan.  Ch.  Pr.  1438. 

\t)  See  Hob^on  v.  Sherwood ^  19  Beav. 
675. 

{u)  Rawes  y.  RatoeB,  7  Sim.  624. 

(x)  Wifidham  v.  Qiubelei,  W.  N. 
(1871)  119. 
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writ  of  delivery,  wHch  will  be  enforced  by  issue  of  exeoution,  or       Chap, 
by  distraining  by  the  sheriflE  (y).      Although  for  the  purpose  of      XLVI. 
recovering  land  the  old  writ  of  assistance  has  been  superseded      8  ^  C^)* 
by  the  writ  of  possession,  a  writ  of  assistance  may  still  be  issued 
for  the  purpose  of  obtaining  specific  delivery  of  chattels  which 
have  been  ordered  to  be  delivered  to  a  receiver  (z). 

Any  interference  with  the  possession  of  the  receiver  amounts  Interferenoe 
to  a  contempt  of  Court  punishable  by  committal  (a).  Q-enerally,  ^*  Teoeiveir. 
however,  unless  the  contempt  is  persisted  in,  the  Court  will 
merely  order  the  offender  to  pay  all  costs  and  expenses  caused 
by  his  conduct  (6).  A  particular  interference  with  the  possess- 
sion  of  a  receiver  may  be  restrained  by  injunction,  which,  in  a 
proper  case,  may  be  granted  on  an  ex  parte  application  (c). 

It  ifi  not  contempt  of  Court  to  interfere  with  a  receiver  until 
he  has  perfected  his  appointment  (d). 

When  a  receiver  has  been  appointed  by  the  Court,  it  would 
be  contempt  in  the  first  mortgagee  or  any  creditors  to  proceed 
against  the  premises  without  the  consent  of  the  Court  (^),  and  in 
a  solicitor  for  parties  interested  to  advise  the  receiver  not  to 
carry  on  the  business  (/). 

No  interference  will  be  allowed,  even  though  the  receiver's  Receiver 
appointment  is  irregular  (g) ;  but  leave  may  be  given  to  try  a  appointed, 
right  against  a  receiver  (A). 

The  appointment  of  a  receiver  does  not  in  any  way  prejudice  Rights  not 
the  rights  of  parties  to  the  action  (t).  ^^^^^  ^  ' 

If  the  receiver  acts  contrary  to  his  duty,  an  action  cannot  be  Misconduct 
brought  against  him :  the  proper  course  is  an  application  in  the  °  '®°®^^^* 
action  in  which  he  is  receiver  {k). 

Where  any  persons  claim  possession  by  paramount  title  of  Remedy  of 


persons 


(y)  R.  8.  0.  Ord.  XLVIII. 

(s)  Wyman  y.  Knighiy  39  Gh.  D. 
166. 

(a)  Broad  v.  Wiekham,  4  Sim.  511 
Hawkins  y.  Qathercole^  1  Drew.  12 
Exp,  Cochrane,  L.  R.  20  Eq.  282 
Selmore  y.  Smith,  35  Oh.  D.  449. 

ib)  Lane  y.  Sterne,  3  Giff.  629. 

(c)  Evelyn  y.  Levns^  3  Ha.  472 ;  Tink 
y.  Rundle,  10  Beay.  318 ;  Randfield  y. 
Bandfield,  1  Dr.  &  S.  310  ;  Bayly  y. 

Went,  51  L.  T.  764. 

(d)  Edwards  y.  Edwards,  2  Ch.  D. 
291 ;  Re  Maudslaty,  Sons  ^  Field,  (1900) 
1  Oh.  602. 

{e)  Brooks  y.  Greathed,  1  J.  &  "W. 
178  ;    Anon,,   6  Ves.   287  ;    Anyel  y. 


Smith,  9  Ves.  335 ;  Bryan  y.  Cormi€k, 
1  Cox,  422  ;  Atnes  y.  Birkenhead  Docks 
Co,,  20  Beay.  332  ;  Russell  y.  East 
Anglian  Rail.  Co.,  3  Mac.  &  O.  104 ; 
Gooch  y.  Saworth,  3  Beay.  428  ;  Exp, 
Cochrane,  L.  R.  20  Eq.  282. 

(/)  Exp.  Eayward,  W.   N.  (1881) 
115,  0.  A. 

{g)  Ames  y.  Birkenhead  Docks,  20 
Beay.  832. 

(A)  Randjield  y.  Ram^ld,  3  De  Ot. 
F.  &  J.  766. 

(i)  Sharp  y.  Carter,  3  P.  Wms.  379 ; 
Skipp  y.  Sarwood,  3  Atk.  564 ;  WeUs 
y.  Kilpin,  L.  R.  18  Eq.  298. 

(k)  Searle  y.  Cheat,  25  Ch.  D.  723. 
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Chap. 

XIVI. 

§  2  (^)- 

claiming^  by 

paramount 

title. 


AppoiDtment 
caxrnot  be 
questioned. 


property  over  which  a  receiver  has  heen  appointed,  leave  may 
be  given  to  them  to  pursae  their  remedies  if  there  has  been  no 
nndue  delay  on  their  part ;  or,  an  inqoiry  may  be  directed  as  to 
the  claimants'  interest  in  the  property  (/).  The  course  to  be 
adopted,  in  the  case  of  a  receiver,  as  in  the  case  of  a  sequestrator, 
is  in  the  discretion  of  the  Court,  and  will  be  exercised  according 
to  what  appears,  imder  the  circumstances,  to  be  the  best  mode  of 
trying  the  right  (m), 

A  claimant  is  in  no  case  justified  in  questioning  the  order 
appointing  the  receiver,  or  in  attempting  to  obtain  possession  in 
disobedience  to  such  order  (n). 


General 
duties  of  a 
receiver. 


Right  to  rents 
in  arrear. 


vii. — Powers  and  Duties  of  Seceiyers. — Receivers  appointed 
by  the  Court  are  regulated,  as  to  their  powers  and  duties,  by  the 
terms  of  the  order  appointing  them.  The  duties  of  a  receiver 
appointed  by  an  order  framed  in  general  terms  are  simply  to 
take  possession  of  the  mortgaged  property,  to  get  in  the  rents 
and  profits,  to  pay  necessary  outgoings,  and  to  pay  over  the 
surplus,  after  retaining  thereout  his  own  remuneration,  into 
Court  or  as  directed  by  order  of  the  Court.  If  a  receiver  is 
intended  to  sell  the  property,  to  grant  leases,  to  carry  out 
improvements  or  permanent  repairs,  or  to  perform  any  special 
duties,  such  matters  should  be  expressly  authorized  by  the  order 
appointing  him ;  or,  if  it  should  subsequently  be  found  neces- 
sary to  arm  the  receiver  with  powers  for  special  objects  not 
mentioned  in  the  order,  an  application  must  be  made  for  that 
purpose  (o). 

Where  a  receiver  is  appointed  in  a  debenture-holder's  action, 
a  direction  is  inserted  in  the  order  that  he  do  forthwith  pay 
preferential  debts  out  of  the  assets  (p). 

A  receiver  appointed  by  the  Court  is  entitled  to  all  rents  in 
arrear  at  the  time  of  his  appointment,  as  well  as  to  all  future 
rents  accruing  due  during  his  receivership  (q).  But  a  receiver 
is  not  entitled  to  the  produce  of  a  mortgaged  estate  severed  and 


(/)  J.non.,  6  Ves.  288  ;  Angel  v. 
Smith,  9  Ves.  836  ;  Walker  v.  Jiell, 
2  Madd.  21  ;  Felham  y.  Duehets  of 
Newcattle,  3  Swanst.  290,  n. ;  Brooht 
V.  Chreathedy  1  J.  &  W.  178;  Reeve* 
Y.  Cox,  13  Ir.  Eq.  R.  247  ;  Lane  v. 
Capsej/,  (1891)  3  Ch.  411;  MorrU  v. 
£akery  73  L.  J.  Ch.  143. 

(m)  Empringham  y.  Shorty  3  Hare, 
461.  See  Johnet  y.  Claughtonf  Jao.  673. 


(h)  Bussell  y.  JEcut  Anglian  Sail.  Co,, 
3  Mao.  &  G.  104. 

(o)  OretiUy  y.  Adderley,  1  Swanst. 
673,  679.    ^eeposty  p.  968. 

(p)  Re  Debenture- holders*  Actions^ 
W.  N.  (1900)  58. 

(q)  Codrington  y.  Johnstone,  1  Beay. 
620,  624 ;  McDonnell  y.  White,  11  H. 
L.  0.  670. 
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removed  prior  to  the  appointment,  though  not  then  converted       Chap, 
into  money  (r).  ^^^; 

Where  a  mortgagee's  solicitor  had  received  rents  in  a  cause    §  2  (vu). 
without  the  authority  of  the  Court,  before  the  receiver's  appoint-  Improper 
ment  was  completed,  he  was  ordered  to  pay  them  over  to  the  J^^by  third 
receiver  on  completion  of  his  appointment,  and  was  not  allowed  P®"o°- 
to  retain  such  rents  on  the  ground  of  lien,  or  to  set  them  oS 
against  costs  alleged  to  be  due  to  him  («). 

Where  a  person  had  obtained  payment  of  certain  debts 
adversely  to  the  receiver,  he  W8S  ordered  within  one  week  to 
make  an  affidavit  of  the  amounts  received  by  him,  and  to  pay 
the  same  to  the  receiver,  or  in  default  to  be  committed  (i). 

A  tenant  who  had  refused  to  pay  rent  to  a  receiver  on  the  Notice  not  to 
irround  of  havinc^  received  from  the  defendant  notice  not  to  do  pay. rents  to 

^  r  ,  .         receiver. 

BO,  was,  on  motion,  ordered  to  pay  the  arrears  to  the  receiver 
with  costs  of  the  motion  (u). 

Where  a  receiver  had  been  appointed  to  collect  and  get  in  Payment  to 
personal  estate,  the  Court  refused  to  order  a  debtor  to  the  estate,  "^^rtgagror 

*^  ,  .  before  notice 

who  had  paid  the  money  to  the  personal  representative  before  of  appoint- 
he  had  notice  of  the  order  appointing  a  receiver,  to  pay  the  ^lygr. 
amount  of  the  debt  over  again  to  the  receiver  (x). 

The  Court  has  allowed  a  debtor  to  the  estate  to  pay  the 
money  into  court  instead  of  to  the  receiver,  in  order  to  save  the 
poundage  (t/). 

Where  a  receiver  has  received  rents  between  the  date  of  the  Receipt  of 
certificate  under  a  foreclosure  order  and  the  day  fixed  for  rente  after 
redemption,  the  mortgagee  is  not  entitied  to  such  rents,  except 
on  the  terms  of  bringing  them  into  account  as  between  himself 
and  the  mortgagor,  and  a  fresh  day  must  be  fixed  for  redemp- 
tion {z),  unless  the  express  terms  of  the  foreclosure  order  other- 
wise provide  (a).  Where  it  appeared  that  the  rents  had  been 
80  received,  but  that  they  were  insufficient  to  cover  receiver's 
remuneration  and  expenses,  upon  submission  of  the  plaintiff  to 
have  his  order  for  foreclosure  discharged,  the  receiver's  account 
was  allowed  to  be  taken  at  once,  leaving  the  question  of  dis- 


n 


rS  Codrington  ▼.  Johnstone,  mp,  (y)  Saigh  ▼.  Orattan,  1  Beay.  210. 

t)  JTiekensY,  Towmhend,  1  R.  &IC7.  («)  Jmner  Fust  ▼.  Needham,  32  Ch, 

361.  D.  582,  C.  A. 

(0  Parker  v.  Pocoek,  30  L.  T.  468.  («)  Colman  ▼.  Llewellyn,  34  Ch.  D. 

\u)  Hobeon  ▼.   Sherwood,   19    Beav.  143,  C.  A.   See  Cheeton  v.  Wells,  (1893) 

676.  2  Ch.   151 ;  Barber  v.  Jeckellt,  W.  N. 

{«)  Kirk  y.  Moutton,  5  Ir.  Eq.  R.  (1893)  91 ;  Zuik  y.  Sebright,  71  L.  T. 

498.  59. 
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C9iap. 

XLVI. 
|2  (vii)^ 

Power  of 
difltreflB. 


Leave  to 
difitnm. 


Abfttement  of 
aoaon. 

Letting  and 

managing 

property. 


Power  to  let 
property. 


Beet  rent  to 
bepbtained. 


charge  of  the  reoeiver  to  stand  oyer  till  after  the  taking  of  saoh 
account  (fi). 

Where  tenants  have  attorned  to  a  receiver,  the  receiver  may 
distrain  in  his  own  name  and  without  an  order  of  the  Court 
for  rent  in  arrear  within  the  year  (c).  Before  attornment,  the 
distress  must  be  made  in  the  name  of  the  person  in  whom  the 
legal  estate  is  vested  (^,  and  the  reoeiver  may  do  so  without  the 
leave  of  the  Court  (p),  unless  there  be  a  doubt  as  to  who  has  the 
legal  right  to  the  rent  (/). 

A  receiver  may  employ  a  bailiff  to  distrain  for  rent  due  to  the 
estate  {g). 

Leave  to  distrain,  where  necessary,  may  be  obtained  in 
chambers,  and  ordinarily  by  summons,  but  it  is  not  usual  to 
draw  up  a  formal  order  (A). 

The  receive  may  distrain  until  he  is  discharged,  notwith- 
standing abatement  of  the  action  (t). 

According  to  the  present  practice,  since  the  statute  15  &  16 
Yict.  c.  80,  directions  as  to  letting  and  managing  property  are 
not  generally  inserted  in  orders  appointing  receivers,  the  Court 
having  power  to  give  such  directions  as  to  managing  the  property 
as  may  seem  expedient  {k). 

A  receiver  may  now  let  the  property  on  a  yearly  tenancy,  or 
for  any  term  not  exceeding  three  years,  without  the  sanction  of 
the  Court  (/),  but  his  power  is  limited  to  such  parol  leases  as  are 
authorized  by  the  Statute  of  Frauds  (m).  A  lease  for  a  longer 
term  of  years,  though  binding  as  between  the  receiver  and  tiie 
lessee  (n),  will  have  no  effect  so  as  to  bind  the  owner  of  the  legal 
estate  except  with  his  concurrence ;  and  the  Court  has  no  juris- 
diction to  empower  the  receiver  to  deal  with  the  legal  estate  by 
granting  a  lease  without  such  concurrence  (p). 

A  receiver  must  let  the  estate  to  the  best  advantage ;  but  if 
he  finds  it  let  at  an  undervalue,  he  ought  not  to  raise  the  rents 
without  the  leave  of  the  Court  (jp). 


{b)  ElUnor  v.  UgU,  W.  K.  (1896) 
161. 

(r)  Raineock  y.  Simpton^  Dick.  120 ; 
Bennett  y.  Robint^  6  G.  &  P.  379 ;  Dan. 
Ch.  Pr.  1443. 

{d)  Hughes  y.  Hughes,  3  Bro.  C.  C. 

87. 

{e)  Bran  ion  y.  Brandon^  5  Madd.  473. 

if)  Pitt  y.  Snowden,  3  Atk.  760. 

{a)  Dancer  y.  Hastings^  4  Bing.  2. 

(h)  Dan.  Ch.  Pr.  1443 ;  Hughes  v. 
Hughesy  3  Bro.  0.  0.  87.  For  form  of 
order,  Bee  Seton  on  Decrees  (5th  ed.), 


670. 

(»)  Newman  y.  mils,  1  Hojr.  291  ; 
Brennan  y.  Kenny,  2  Ir.  Ch.  B.  679, 
683. 

[k)  See  R.  S.  0.  Ord.  LV. 

(/)  See  Shuf  y.  Holdawag,  dt.  in 
Dan.  Ch.  Pr.  (7th  ed.)  1443. 

(m)  29  Car.  II.  o.  3,  r.  2. 

(n)  Dancer  y.  Hastings,  4  Bingf.  2. 

(o)  Gibbins  y.  Howell,  3  Madd.  469  ; 
JEvans  y.  Mathias,  7  E.  &  B.  602. 

(p)  Wynne  y.  Lord  Newborough,  I 
Yes.  Jun.  164. 
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The  oonsent  of  the  persons  benefioially  entitled  is  neoessary  to  Ohap. 
empower  a  receiver  to  grant  an  abatement  of  rent,  or  to  forego  XLVI. 
arrears  dne  from  tenants  {q).  §  2  (vii). 


A  receiver  appointed  by  the  Court  has  authority  to  determine  Abatement  of 
tenancies  by  notice  to  quit  (r)  ;  and  if  a  tenant  holds  over  after  -^^^^  ^ 
such  notice,  the  receiver  may,  with  the  leave  of  the  Court,  sue  qiut. 
the  tenant  for  double  rent  under  4  Geo.  II.  o.  28,  s.  1  («). 

A  receiver  must  not,  without  the  leave  of  the  Court,  bring  Addon  by 
any  action  to  enforce  payment  of  any  moneys  due  to  the 
estate  {t) ;  if  he  does  so,  he  will  be  liable  personally  to  pay  any 
costs  incurred  by  such  action  should  the  action  prove  unsuccess- 
ful (u).  Possibly,  however,  where,  under  special  circumstances, 
a  receiver  has,  without  leave  of  the  Court,  instituted  proceedings, 
the  immediate  taking  of  which  seemed  expedient,  and  where  the 
result  of  such  proceedings  has  been  to  get  in  to  the  estate 
moneys  which  might  have  been  lost,  the  receiver  would  be 
allowed  his  extra  costs  and  expenses  (^).  The  Court  will  not 
generally  give  a  receiver  leave  to  bring  an  action  against  a 
debtor  to  the  estate  unless  it  appears,  primdfaciey  that  the  result 
of  the  action  will  benefit  the  estate  {y). 

The  Court  will  not  decide  a  question  of  disputed  tenancy  on  Motion  for 
a  motion  by  a  receiver  for  an  attachment  for  non-payment  of  *         ^ ' 
rent  (s). 

A  receiver  must  not,  without  the  leave  of  the  Court,  bring  an  Ejectment 
action  of  ejectment  against  a  tenant  who  has  made  default  in  J^^^^^- 
payment  of  his  rent  (a).  tenant. 

If  a  tenant  commits  waste  after  a  receiver  has  been  appointed,  Injonotion  to 
it  is  not  necessary  to  bring  an  action  to  restrain  the  waste,  but  ^^^, 
an  injunction  will  be  granted  on  motion  in  a  summary  way 
though  the  tenant  is  not  a  party  to  the  cause  (6). 

If,  however,  a  debtor  to  the  estate  has  given  to  the  receiver  a  Action  bj 
bill  of  exchange  or  promissory  note  for  the  amount  due,  the  V!^X  °^* 
receiver  may  bring  an  action  in  his  own  name  on  the  bill  or 


(q)  Evan*  v.  Taylor,  San.  &  Sc.  681. 

(r)  Doe  Y,Bnd,  12  East,  61.  See 
Jonet  y.  Fhippt,  L.  R.  3  Q.  B.  567, 
672.  See  Earl  of  Mansfield  y.  Samil' 
ton,  2  Soh.  &  L.  28. 

{$)   WUkin9ony,CoUey,6'Bwn[.2^U, 

{t)  Exp.  Soaker,  22  Q.  B.  D.  179,  at 
p.  185. 

(w)  Rs  Montgomery,  1  ICoU.  419  ; 
Malcolm  y.  O'UaUaghan,  3  My.  &  Gr. 
52,  at  p.  69. 

VOL.  II. 


{x)  See  Nangle  y.  Lord  Finyal,  I 
Hog.  142.  See  also  inf.  as  to  reoeiyera 
defending  aotions  without  leaye. 

(y)  Davie  y.  John,  M*a.  575. 

(«)  Herbert  y.  Eae,  13  Ir.  Ch.  R.  25. 

(a)  Wynne  y.  Lord  Newborough,  1 
Ves.  Jan.  164 ;  Ward  y.  Swift,  6  Ha. 
312. 

{b)  Walton  y.  Johnstone,  15  S.  352 ; 
Casamajor  y.  Strode,  1  S.  &  St.  381. 

M 
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'A'A'lAlit>: 


-KBCnyXS  AFPODTTED  BT  OOUET. 


Oaf. 
TLYL 


Povcrto 
defend 


Tower  to 
iiwtatote 
proceedingi 
Id  the  came. 


Bmnmoni  lor 
direotioiif. 


note  without  leare  of  the  Camt  as  holder  thereof,  irrespectiTe  of 
Im  dianKier  as  receiTer  (<*; ;  so,  also,  if  chattels  to  which  he  is 
entitled  as  leoeirer  are  nnlawfullj  detained  from  him,  he  may 
maintain  an  action  to  recorer  them  as  hailee,  independently  of 
the  fact  that  he  is  a  receiver  (</;. 

A  reeeirer  is  not  a  creditor  entitled  to  present  a  hankraptoy 
petition  within  sect  6  of  the  Bankruptcy  Act,  1883  (e). 

A  receiver  may,  it  seems,  he  made  a  party  to  a  suit  instituted 
against  the  owner  or  incumhrancer  of  the  property,  hut  he  is  not 
a  necessary  party  (/). 

A  leoeiTer  should  not  defend  an  action  hrought  against  him 
without  the  lea^e  of  the  Court.  A  receiver  having,  without  the 
sanction  of  the  Ckmrt,  defended  an  action  arising  out  of  a  dis- 
tress for  rent  made  hy  him  on  a  tenant  of  the  estate,  the  Court 
refused  to  allow  him  the  costs  of  the  action  {g).  But  in  one 
case,  where  a  receiver  successfully  defended  an  action  hrought 
against  him  without  putting  the  estate  to  the  expense  of  an 
application  to  the  Court  for  leave  to  defend,  it  was  held  that  he 
ought  to  stand  in  the  same  position,  as  to  indemnity  against 
extra  costs  incurred,  as  if  the  application  had  been  made  (h). 

Except  under  special  circumstances  of  immediate  necessity, 
the  receiver  is  not  the  proper  party  to  present  a  petition  or 
originate  any  proceedings  in  the  action  in  which  he  is  appointed. 
If  an  emergency  should  arise  necessitating  directions  or  addi- 
tional powers,  he  should  apply  to  the  party  at  whose  instance  he 
was  appointed  to  make  any  necessary  application  to  the  Court. 
Should  he  refuse  or  neglect  to  do  so,  the  receiver  may  be  justi- 
fied in  applying  on  his  own  account  (t).  Such  applications  are 
usually  made  by  summons  at  chambers. 

In  some  reported  oases,  however,  no  objection  seems  to  have 
been  taken  to  applications  made  by  receivers  in  their  own 
names  (A;). 

In  two  cases  the  receiver  ought  to  apply  by  summons  for 
directions ;  namely,  where  a  large  sum  comes  into  his  hands  in 


{e)  Exp.  Barrit,  2  Ch.  D.  243.  See 
Exp.  Hacker,  22  Q.  B.  D.  179,  at 
p.  186. 

(d)  Hillt  ▼.  lUevet,  81  W.  R.  209. 

{«)  46  &  47  Vict.  0.  62.  See  Exp. 
Sacker^  tup. 

(/)  Lewit  y.  LordZouehe,  2  Sim.  388  ; 
Smith  Y.  Earl  qf  ^finghamf  7  Bmt. 
367. 


(g)  Swaby  y.  Dichyti,  6  Sim.  629. 

(A)  Brittotce  y.  Needham,  2  Ph.  190. 

(•)  Parker  y.  Dunn,  8  Beay.  497. 
See  Ireland  y.  Eade^  7  Beay.  65  ;  Chater 
y.  Maclean^  1  Jar.  N.  S.  176. 

(k)  Mills  y.  Fry,  1  G.  Coop.  107 ; 
Wickene  y.  Townnkend,  1  B.  &  My. 
361 ;  Evelyn  y.  Lewie,  3  Ha.  472. 
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the  interval  between  the  times  fixed  for  passing  his  accounts,  so  Chap. 
that  the  sum  may  not  lie  idle  (/) ;  and  where  the  order  does  not  XLVI. 
provide  for  payment  of  balances  into  the  bank  (m).  §  *  C^^)* 

Thoagh  a  receiver  may,  on  his  own  responsibility,  pay  taxes  Payment  of 
and  necessary  outgoings,  and  may  also  lay  out  a  small  amount  other  out- 
in  necessary  expenses,  which,  as  it  would  seem,  ought  not  to  fi^"W- 
exceed  30/.  in  any  one  year  (n),  he  must  not  incur  any  serious 
expenditure  in  repairs  without  a  previous  application  to  the 
Court  (o).    Where,  however,  unauthorized  expenditure  by  a 
receiver  has  resulted  in  lasting  benefit  to  the  estate,  the  Court, 
on  being  satisfied  as  to  the  reasonableness  of  the  expenditure 
and  of  the  benefit  to  the  estate,  may  allow  the  receiver  to  be 
recouped  the  amount  so  expended  by  him  (p).    If  it  is  neces- 
sary to  cut  timber  or  to  get  stone  or  brick-earth,  &c.,  for  repairs, 
application  for  leave  so  to  do  will  be  necessary  (jp). 

Generally  speaking,  extraordinary  expenses  incurred  by  a  re-  Extraoidi- 
oeiver  without  the  leave  of  the  Court  will  not  be  allowed  to  him.  "^"y^^P®"*®** 

A  receiver  must  keep  down  all  fee  farm  rents,  head  rents,  or  Fee  farm 
other  rents  to  which  the  property  is  subject ;  if  he  fails  to  do  ""*■»  *®* 
so,  he  will  be  liable  to  pay  the  costs  of  proceedings  instituted 
by  the  person  entitled  for  recovery  of  rents  (q). 

Necessary  repairs  fall  within  the  scope  of  a  receiver's  duty,  Repairs, 
and  he  may  at  his  own  risk  execute  repairs  of  a  more  extensive 
kind,  subject,  however,  to  the  liability  to  have  the  propriety  of 
the  expenditure  questioned,  unless  he  has  obtained  the  leave  of 
the  Court  (r). 

A  receiver  appointed  by  a  mortgagee  under  the  Conveyancing 
Act  will  only  be  allowed  costs  of  necessary  or  proper  repairs 
directed  in  writing  by  the  mortgagee  as  provided  by  the  Act  («). 

A  receiver  is  not  justified  in  expending  money  on  improve-  Improve- 
ments of  the  property ;  and  such  sanction  will  not  generally  be  ™^  ' 
given  unless  upon  very  special  groxmds.  So  the  Court,  in 
appointing  a  receiver  on  motion,  refused  to  authorize  him  to 
expend  100/.  in  putting  leasehold  houses,  comprised  in  the 
mortgage,  in  a  fit  state  for  occupation;  although  2,000/.  was 
due  on  the  mortgage,  and  no  payment  for  principal  or  interest 

(/)  Shauf  ▼.  liho(U9,  2  Rq88.  539.  (p)  Blunt  v.  CUthsroWy  6  Yes.  799. 

Im)  Poitt  y.  Leighton,  16  Yes.  273.  (q)  BaXfe  y.  Blake,  1  Ir.  Gh.  R.  366. 

(n)  Dan.  Gb.  Pr.  (7tli  ed.)  1444,  n.  (r)  Be  Graham,  Graham  y.  Noakes, 

(o)  Att,-Gen.  v.  Vigor,  11  Yes.  563;  (1895)  1  Ch.  66,  72. 
Watifrt  y.  Taykr,  16  Yes.  10,  26 ;  Tern-  («)   White  y.  Metedff,  (1903)  2  Ch. 

peet  y.  Orde^  2  Mer.  66.  667. 

m2 
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Chap. 

XLVI. 
§  2  (vii). 

Expenditure 
in  canring 
on  boameas. 


DeliTery  and 
paasing  of 
receiver's 
aoooontfl. 


Default  of 
receiver* 


Gonseqnenoee 
of  default. 


Mode  of 
compelling 
delivery  of 
accounts,  &c. 


had  been  made  for  a  considerable  time,  and  most  of  the  houses 
were  unfinished  and  consequently  unoccupied  (t). 

Where  a  receiver  and  manager  of  a  business,  which  is  being 
carried  on  at  a  loss,  is  appointed,  the  Court  has  jurisdiction  to 
sanction  expenditure  which  may  prevent  the  business  from  being 
closed,  and  may  preserve  it  with  a  view  to  selling  it  as  a  going 
concern,  but  the  expenditure  must  be  shown  to  be  of  urgent 
necessity,  unless  all  parties  interested  consent  to  the  application 
for  the  sanction  of  the  Court  thereto  (u), 

A  prior  incumbrancer  may  apply  to  the  receiver  for  the  in- 
terest from  time  to  time  accruing  due  on  his  security ;  and  if  he 
so  apply,  the  receiver  will  be  boimd  to  pay  such  interest,  before 
paying  in  his  balances.  If  no  such  application  is  made,  the 
balances  will  be  carried  in,  without  any  previous  inquiry  whether 
the  prior  incumbrancer  has  or  has  not  received  his  interest  (x), 

A  receiver  must  bring  in  and  pass  his  accounts  regularly  from 
time  to  time  to  show  the  actual  balance  in  his  hands,  according 
to  the  prescribed  form,  on  such  days  as  the  Court  or  judge  shall 
fix  for  that  purpose,  and  must  pay  in  his  balance  on  the  days 
appointed ;  on  default,  the  receiver's  salary  may  be  disallowed, 
and  he  may  be  charged  at  the  rate  of  5  per  cent,  per  annum 
on  unpaid  balances  {y).  The  accounts  must  be  verified  by  an 
affidavit  in  the  prescribed  form  (z). 

The  rule  as  regards  a  receiver  in  default  may  be  enforced 
notwithstanding  that  the  accounts  have  been  settled  (a),  or  even 
after  the  receiver  has  been  discharged  (6). 

By  the  Bules  of  the  Supreme  Court,  Ord.  L.  r.  21,  on  default 
by  a  receiver  in  bringing  in  any  account  or  in  making  any  pay- 
ment, the  parties  may  be  required  to  attend  at  chambers,  and 
proper  directions  may  be  given,  including  the  discharge  of  the 
receiver  and  the  appointment  of  another,  and  the  paymeut  of  costs. 

An  order  may  be  made  on  a  receiver  to  bring  in  accounts  or 
pay  balances  on  summons  in  a  summary  way  {c),  and  such  order 
may  be  enforced  by  attachment  or  by  sequestration  {d). 


(t)  Meaden  v.  SeaUy,  6  Ha.  620. 

(u)  Securities^  ^e.  Investment  Corp.  v. 
Brighton  Alhambra,  62  L.  J.  Ch.  616. 
See  also  Exp.  Grissell,  3  Ch.  D.  411, 
0.  A. ;  Faleke  v.  Scottish  Imperial  In* 
turance  Co.,  34  Ch.  D.  234,  C.  A. 

{x)  Bertie  v.  Lord  Abingdon^  3  Mer. 
560,  at  p.  567.  See  Petmy  v.  Todd,  26 
W.  R.  502. 

(y)  R.  S.   C,  Ord.  L.  rr.  18,  19. 


For  form  of  receivers'  aoconnts,  see 
R.  8.  C,  App.  L.  Form  No.  14. 

(s)  R.   S.   C,  Ord.  L.  r.   20,  and 
App.  L.  Form  No.  22. 

(a)  Hicks  v.  Hieks,  3  Atk.  278. 

(b)  Marrison  v.  Boydell,  6  Sim.  211. 
See  Re  Edwards,  31  L.  R.  Ir.  242. 

(c)  Whitehead  v.    Lynes,   34    Beav. 
161.    See  R.  S.  C,  Ord.  XLI.  r.  6. 

(rf)  R.  S.  C,  Ord.  XLII.  r.  7 ;  28# 
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The  Court  cannot  summarily  order  the  representatives  of  a       Chap, 
deceased  receiver  to  pass  their  testator's  accounts  (e).    But,      ^^^}^: 
where  the  balance  has  been  ascertained,  an  order  may  be  made    8  *  v^h 
that  his  recognizance  be  put  in  force  against  his  representatives  ;f  °^^?  ®' 

and  sureties  (/).  reoeiTer. 

A  receiver  failing  to  bring  in  proper  accounts  may  be  made  to  Costs. 
pay  the  costs  of  an  application  for  an  order  directing  him  so  to 
do  (g). 

A  receiver  was  held  to  be  liable  for  losses  incurred  by  reason  Liability  for 
of  the  failure  of  a  bank,  in  which  he  had  deposited,  to  the  joint  ^^     e«tat©. 
account  of  himself  and  his  sureties,  moneys  belonging  to  the 
estate  (h) ;  and  he  will  generally  be  liable,  if  he  has  knowingly 
parted  with  the  control  of  the  moneys  by  placing  them  in  the 
hands  of  other  persons  (e). 

If  a  receiver  receives  moneys  which  he  conceals  from  his 
accounts,  and  dies  after  his  recognizances  have  been  vacated, 
the  debt  is  still  a  debt  of  record,  and  he  is,  besides,  a  trustee  for 
the  parties  beneficially  interested  {k). 

The   Court  will  not  refuse  liberty  to  try  a  right  claimed  Claim  against 
against  a  receiver  appointed  in  a  foreclosure  action,  unless  it  is  "°®^'^^' 
quite  clear  that  the  claim  is  unfounded  (/). 

If  a  receiver,  appointed  by  the  Court  on  the  application  of  MiaappUca- 
an  incumbrancer,  misapply  the  rents  and  profits,  the  loss  must  ^  ^  ^^  ' 
ultimately  fall  on  the  mortgagor  {m), 

Receivers  and  managers  of  a  business  appointed  by  the  Court  Liability  on 
are  not,  by  virtue  of  their  appointment,  agents  of  the  company  °*''*"*°"- 
to  make  contracts  on  its  behalf ;  if  they  enter  into  contracts 
with  third  persons  for  the  supply  of  goods,  &c.,  they  will  be 
personally  liable  on  such  contracts,  unless  there  be  in  any 
particular  contract  a  special  stipulation  to  the  contrary  {n). 
They  cannot  annul  contracts  of  the  company  {o). 


BelVt  Ettate,  L.  R.  9  Eq.  172 ;  Sprunt 
V.  Pugh,  7  Ch.  D.  667.  See  Re  Gent, 
Gent-Davis  v.  JIarrU,  40  Ch.  D.  190. 

(e)  Jenkins  v.  £  riant,  7  Sim.  171  ; 
LudgattT  v.  Channelly  15  Sim.  479. 

(/)  Ludgater  v.  Channell,  3  Mao.  & 
G.  176  (on  appeal).  See  Gurden  ▼. 
Badeoek,  6  Beav.  167. 

(g)  Bertie  v.  Lord  Abingdon^  8  Beay. 
63. 

(A)  Salwag  ▼.  Salwag,  2  R.  &  My. 
216  ;  afl.  3  CI.  &  F.  44.  See  Deever  ▼. 
MaudesUyj  8  Jur.  647. 


(t)  Knight  y.  Lord  Plymouth,  3  Atk. 
480. 

{k)  See  Seagram  y.  Tuck,  18  Ch.  D. 
296. 

(/)  Lane  y.  Capsey,  (L891)  3  Ch.  411. 

(m)  Rigge  y.  Bowater,  3  Bro.  C.  C. 
365. 

(n)  Burt  y.  Bull,  (1895)  1  Q.  B.  276, 
C.  A.  See  De  Grelle,  Houdret  ^  Co.  y. 
Burt,  1  Mans.  118. 

(p)  Re  Marriage,  Neave  ^  Co,,  (1896) 
2  Ch.  663,  C.  A. 
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Chap. 
3CLVI. 

Beoeiver  miut 
not  make 

roflt  for 

imaelf. 


I 


Gesseir  of  this 
mle  after 
diflcharge. 


A  receiver  will  not  be  allowed  to  make  interest  for  his  own 
benefit  of  the  moneys  that  oome  into  his  hands  during  the 
intervals  between  the  passing  of  his  accounts  (p). 

Similarly,  a  receiver  will  not  be  allowed  to  administer  the 
estate  so  as  to  benefit  the  conduct  of  a  business  carried  on  by 
him  on  his  own  account.  Nor  will  he  be  allowed  to  buy  any 
part  of  the  estate  except  by  leave  of  the  Court  {q). 

But  a  receiver  and  manager  of  a  business  is  not  precluded 
after  his  discharge  from  setting  up  a  similar  business  on  his 
own  account  or  from  soliciting  orders  from  the  former  customers 
of  the  business  of  which  he  was  receiver  and  manager  (r). 


Measnre  of 
allowanoeB. 


viii — Bemuneration  and  Expenses  of  Eeoeiver. — By  B.  S.  C, 
Ord.  L.  r.  16,a  receiver  shall,  imless  otherwise  ordered,  be  allowed 
a  proper  salary  or  allowance.  No  direction  as  to  salary  is 
therefore  now  inserted  in  the  order  unless  the  receiver  is  to  act 
without  salary,  in  which  case  the  words  "without  salary  "  should 
be  inserted  in  the  order  («).  The  amount  of  the  salary  or 
allowance  will  generally  be  fixed  upon  the  passing  of  the  first 
account  (t) ;  but  under  special  circumstances  the  order  may 
direct  that  the  receiver  shall  be  allowed  such  remuneration  as 
the  judge  shall  think  proper  on  the  passing  of  each  account  (u). 

The  allowance  made  to  a  receiver  depends  upon  the  degree 
of  facility  or  difficulty  experienced  in  getting  in  the  rents  or 
moneys  receivable  (a;).  There  is  no  fixed  scale  of  remunera- 
tion (y).  In  ordinary  cases  the  scale  of  remimeration  was 
formerly  at  the  rate  of  five  per  cent,  on  the  gross  amount 
received  (z) ;  but  this  rule  no  longer  exists,  each  case  being  now 
decided  on  its  merits  (a). 

A  party  interested  in  the  subject  matter  of  the  action  pro- 
posing himself  as  receiver  will  generally  be  required  to  act 
without  remuneration  (b) ;  but  the  rule  is  not  infiexible,  and  the 
Court  may  allow  it  even  though  the  order  appointing  a  receiver 
is  silent  as  to  remuneration  {c). 


(p)  Shaw  V.  JRhodet,  2  Buss.  539. 

Iq)  Alvm  ▼.  Bond,  El.  &  K.  196. 

(r)  Rs  Irish,  Irish  ▼.  Irish,  40  Ch. 
D.  49. 

(»)  Filkington  ▼.  Baker,  24  W.  B. 
234. 

it)  Dan.  Ch.  IV.  (7th  ed.)  1441. 

(«)  Neavf  V.  Douglasy  26  L.  J.  Ch. 


766. 

{x\  Day  Y.  Croft,  2  Beav.  488. 

(y)  Prior  v.  'Bagster,  W.  N.  (1887) 
194  ;  67  L.  T.  760. 

iz)  Day  V.  Croft,  sup. 

la)  Prior  v.  Bagster,  sup, 

SSee  ante,  p.  958. 
Be  Bignell,  (1892)  1  Ch.  59. 
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Chap. 

XLVI. 
§  2  (viii). 


Extraordi- 
nary expensoBt 


A  receiver  will  be  entitled,  in  addition  to  his  remuneration 
according  to  the  scale  fixed,  to  an  allowance  for  extraordinary 
trouble  and  expenses  (^),  but  such  additional  allowance  should 
be  previously  sanctioned  by  the  Court  (e). 

Where  a  receiver  is  appointed  without  salary,  and  has  to  give 
security,  he  will  be  allowed  premiums  paid  by  him  to  a 
guarantee  society  (/). 

A  receiver  is  not  entitled  to  be  reimbursed  the  expenses  of 
journeys  to  or  residence  in  a  foreign  country  for  the  purpose 
of  recovering  property  belonging  to  the  estate,  imless  he  has 
obtained  the  express  sanction  of  the  Court  {g). 

If  a  receiver  defend  an  action  without  the  leave  of  the  Court, 
he  will  not  be  allowed  his  costs  (A). 

When  a  petition   against    a   receiver,   charging  him  with  Coetsof 
default,  has  been  dismissed  with  costs,  and  the  petitioner  is  ^^J^^^ta! 
unable  to  pay  them,  the  receiver  may,  even  as  against  incum- 
brancers on  the  property,  retain  the  costs  out  of  his  receipts  (t). 

A  receiver  will  be  allowed  to  reimburse  himself  for  all  reason- 
able expenses  incurred  by  him  in  getting  in  rents  or  moneys, 
including  remuneration  paid  to  a  collector,  even  as  against  prior 
incumbrancers  (^),  without  any  previous  application  to  the  Court 
for  that  purpose  (/),  and  notwithstanding  the  insufficiency  of  the 
estate  to  bear  the  costs  of  the  mortgagee  {m). 

ix. — Discharge  of  Eeceiver. — ^When  the  objects  for  which  a.Diabharge. 
receiver  has  been  appointed  have  been  completed,  so  that  his 
continuance  is  unnecessary,   he  will  be   discharged,   and  his 
recognizances  will  be  vacated  (n). 

An  order  for  the  discharge  of  a  receiver  on  passing  his  final 
accoxmt  and  paying  the  balance  certified  to  be  due  from  him 
may  be  made  after  a  decree  for  foreclosure  absolute,  without 
opening  the  foreclosure  (o). 

A  receiver  appointed  on  behalf  of  several  mortgagees  cannot  Several 
be  discharged  without  the  consent  of  all  (p).  mortgagees. 


((Q  Fii>tU  ▼.  LeighUmy  15  Yes.  276. 

(#)  Be  Omuhy,  1  Ba.  &  Be.  189 ; 
Harrit  v.  Sleep^  inf, 

if)  EarrU  v.  Sleep,  (1897)  2  Ch.  80. 

^)  Malcolm  y.  O'Callaghan,  3  Mj.  & 
Or.  62. 

ih)  See  ants,  p.  970. 

ft)  Courand  v.  Hanmer,  9  Beav.  3. 

\k)  Gilbert  v.  Denely,  3  So.  N.  B.  364. 
Fittgerald  y.  Fitzgerald,  5  Ir.  Eq. 


B.  525. 

(m)  Batten  y.  Wedgwood  Coal  and 
Iron  Co,,  28  Ch.  D.  317. 

(n)  Tewart  v.  Laweon,  L.  B.  18  Eq. 
490.    See  B.  S.  C,  Ord.  LX.  r.  4. 

(o)  Arthy  V.  Stamford  Bank,  W.  N. 
( 1886)  63.  See  Solt  y.  Beagle,  56  L.  T. 
592. 

{p)  Faulkner  y.  Daniel,  3  Ha.  204  ; 
Bainbrigge  y.  Blair,  3  Beay.  421. 
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Chap. 

XLVI. 
i  2  (viii). 

How  applioa* 

tionfor 

diMliarge 

fthonldbe 

made. 

GroimdBfor 
discharge. 


Baskmptoj 
of  xeoeiTer. 


The  application  to  discharge  the  receiver  may  be  made  on 
motion,  petition  or  snmmons,  but  is  nsuallj  made  by  summons, 
which  must  be  served  on  the  receiver;  but  he  ought  not  to 
appear  imless  under  special  circuip stances,  and,  if  he  do  so,  his 
costs  may  be  disallowed  (q), 

A  receiver  is  liable  to  be  dischai^ed  for  irregularity  in  bring- 
ing or  passing  his  accounts  (r),  or  for  other  misconduct  in  the 
performance  of  his  duties  («) ;  or  if  his  appointment  was  im- 
proper (/). 

If  a  receiver  becomes  bankrupt  he  will  be  removed,  and  a  new 
receiver  will  be  appointed  in  his  place  (t). 

A  first  mortgagee  who  is  ready  to  go  into  possession  himself 
may  obtain  the  discharge  of  a  receiver  who  has  been  appointed 
at  the  instance  of  a  puisne  incumbrancer  (u). 


(q)  See  Herman  y.  Dunbar^  23  Beav. 
812  ;  Dan.  Ch.  Pr.  p.  1464. 

(r)  Btrtie  y.  Lord  Abingdon^  8  Beay. 
53. 

W  MiteheU  y.  Qmdy,  W.  N.  (1873) 
232 ;  B$  St.  Owrgit  £state,  19  L.  R. 
Ir.  666. 


(0  He  Lhyd,  Allen  y.  Lloyd,  12  Gh. 
D.  448,  0.  A. ;  Niemann  y.  Niemann,  43 
Ch.  "D.  198,  C.  A.  ;  Re  WelU,  Moloney 
y.  Brooke,  W.  N.  (1890)  104 ;  Be  Mas- 
kelyne  British  Typewriter,  (1898)  1  Ch. 
133. 

(u)  Be  Southern  Bail,  Cb.,  17  L.  R. 
It.  121,  137. 
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OHAPTEE  XLVn. 

OF    ACTIONS    ON    PERSONAL    COVENANTS    FOR    PAYMENT    IN 

MORTGAGES  (a). 

L — Sight  of  Action  on  Coyenant  generally. — The  simplest  remedy  Advantages 
of  a  mortgagee  to  enforce  the  payment  of  his  debt,  and  the  one  ^y^J^^j,^** 
to  which  recourse  should  first  be  made  where  the  security  is 
scanty,  is  to  bring  an  action  against  the  mortgagor  personally 
upon  the  covenant  contained  in  the  mortgage  deed  for  payment 
of  principal  and  interest.  By  bringing  such  an  action,  and 
obtaining  judgment  therein,  the  mortgagee  will  put  himself  in 
a  position  to  recover  the  money  due  to  him  out  of  the  property, 
real  or  personal,  of  the  mortgagor,  other  than  that  comprised  in 
the  mortgage. 

If  the  mortgagee  sues  on  the  covenant  for  the  debt,  without  Summary 
claiming  foreclosure,  he  may  specially  indorse  his  writ,  under  "^®^* 
Ord.  III.  T.  6  of  the  Bules  of  the  Supreme  Court,  and  obtain 
summary  judgment  under  Ord.  XIY.  r.  1  (b).  It  has  been  held 
that  in  the  case  of  a  transferee  of  a  mortgagee  so  suing,  the 
omission  to  aver  that  notice  of  the  transfer  was  given  to  the 
mortgagor  will  not  vitiate  the  special  indorsement  {c) ;  but  it 
certainly  seems  desirable  that  such  an  averment  should  be 
made  (d). 


ii — Who  may  sue  on  the  Covenant. — Of  course,  the  mortgagee  Mortgagee 

may  sue  o 
ooyemmt. 


himself  may  sue  upon  the  covenant  as  soon  as  his  right  of  action  ™*^  *"®  °^ 


arises,  and  so  long  as  any  principal  money  or  interest  remains 
owing  on  the  security  of  the  mortgage. 


J  a)  The  obsenratioiis  in  this  chapter  {b)  Imbert-Terry  y.  Carver,  34  Ch.  D. 

1  also  applj  to  addons  on  bonds      506. 
taken  as  oollatoral  secorities,  and  many  {e)  Satchufell  y.  Clarke,  66  L.  T.  641, 


of  the  cases  oited  relate  to  such  actions ;  C.  A.  See  (1893)  1  Q.  B.  pp.  441,  442. 

bat  collateral  bonds  haye  almost  en-  The  appointment  of  a  reoeiyer  will  not 

tirely  f aUen  into  disuse.    As  to  claims  of  itself  preyent  special  indorflement. 

for  personal  payment  in  foreclosure  Fott,  p.  1040. 
actions,  tee  pott,  pp.  1039  et  teq,  (tQ  See  Ord.  XIX.  r.  14. 


978  mortgagee's  remedies — action  on  covenant. 

Chap.  Upon  the  decease  of  a  mortgagee  of  land,  his  executors, 

XLVII.  (ii.)  administrators,  or  assigns  may  sue  upon  the  covenant,  though  it 
Exeoutors,  is  not  expressly  made  with  them,  as  the  right  to  sue  devolves  on 
te^ra^and      ^^^^  without  being  mentioned  (e). 

assigns  of  Where  the  covenant  is  made  with  more  persons  than  one  who 

mortgagee,      advance  the  money  on  a  joint  account,  the  right  to  sue  devolves 
Ereoutors  or    on  the  survivors  or  survivor  of  them,  though  the  words  "  survivors 
sevOTal  joint    ^^  survivor"  are  not  expressly  mentioned  in  the  covenant  (/). 
mortgagees.         A  transfer  of  a  mortgage,  if  properly  drawn  {g),  contains  an 
S^ortga^e.    ^l^solute  assignment  to  the  transferee  of  the  mortgage  debt, 
and  the  benefit  of  all  securities  for  the  same,  as  well  as  a 
conveyance  to  him  of  the  mortgaged  property.     By  virtue  of 
such  assignment,  the  assignee  will  be  entitled  to  sue  the  mort- 
gagor on  his  covenant  for  payment  of  principal  and  interest. 
?^^d*ht*  *^®        He  may  also  now,  by  virtue  of  the  assignment  of  the  debt 
itself,  sue  for  it  in  his  own  name,  and  will  acquire  the  legal 
right  to  the  debt,  and  to  all  legal  and  other  remedies  for  the 
same,  and  the  power  to  give  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor,  provided  that  notice 
of  the  assignment  is  given  to  the  debtor,  although  the  deed 
of  transfer  contains  no  power  of  attorney  enabling  him  to 
sue  (k). 
Concurrence        Frequently,  however,  the  mortgagor  is  made  a  party  to  the  deed 
o  mortgagor.  ^£  ^jj^^gf ^j.^  gj^^j  covenants  directly  with  the  transferee  for  payment 

to  him  of  principal  and  interest.     By  this  means  the  transferee 
obtains  a  direct  right  of  action  against  the  mortgagor  on  the 
new  covenant  without  any  risk  of  a  question  being  raised  as  to 
whether  the  latter  has  received  due  notice  of  assignment  (t). 
Sub-mort-  The  enactment  above  referred  to  applies  only  to  absolute 

*^®®*  assignments  of  debts  and  choses  in  action.     Accordingly,  a 

sub-mortgage  of  a  mortgage  debt  and  the  securities  for  the  same 
does  not  of  itself  confer  on  the  sub-mortgagee  any  right  of  action 
against  the  original  mortgagor  except  on  the  covenants  by  the 
latter  for  payment  of  principal  and  interest.  No  such  action  con 
be  brought,  except  in  the  name  of  the  original  mortgagee  or  his 
absolute  assignee ;  and  if,  by  reason  of  there  being  no  covenant 
for  payment  in  the  original  mortgage,  it  is  intended  that  the 

(e)  44  &  45  Vict.  o.  41,  s.  58.    See      cf .  Key  &  Elph.  (7th  ed.)  vol.  ii.  p.  212. 
8.  30.  (A)  See  Jud.   Act,    1873  (36  &  37 

(/)  44  &  46  Vict.  0.  41,  ,.  60.  ^%-  |^««^i^^;  "-^  (fK^^^,^ 

((7)  Dav.  Conv.  vol.  ii.  pt.  2,  p.  781 ;      ante,  p.  837. 
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sub-mortgagee  shall  be  authorized  to  sue  in  the  name  of  the       Chap, 
original  mortgagee,  a  power  of  attorney  is  still  necessary  for  XLVII.  (ii.) 
that  purpose  {k).    A  power  of  attorney  given  on  an  assignment 
by  way  of  mortgage  of  a  legal  debt,  being  for  valuable  con- 
sideration, may  be  made  irrevocable  (/). 

iii. — ^When  and  under  what  Conditions  the  Bight  of  Action  on  Principal  and 
the  Covenant  arises. — When  a  covenant  in  a  mortgage  deed  ^hict  debts, 
stipulates  for  payment  of  principal  and  interest  on  a  fixed  day, 
they  are  distinct  debts,  ancl  may  be  sued  for  separately  when 
default  is  made  in  payment  of  either  (w). 

The  mortgagee's  right  of  action  on  the  covenant  arises  imme-  Action  to 
diately  upon  the  default  of  the  mortgagor  to  perform  the  same,  ^^^t 
Thus,  the  mortgagee  may  bring  his  action  for  payment  only  of 
the  interest  due  to  him  at  any  time  after  the  mortgagor  has 
failed  to  pay  interest  on  any  of  the  half-yearly  or  quarterly 
days  appointed  for  payment  of  the  same ;  or,  if  no  such 
days  are  appointed,  then  it  seems  that  the  mortgagee  may  at 
any  time  claim  the  interest  accrued  due  since  the  last  pay- 
ment («). 

The  accruer  of  the  right  of  action  on  the  covenant  to  pay  the  Action  to 
principal  will  depend  upon  the  terms  of  the  mortgage  deed.  In  ^Ji^^al. 
the  ordinary  case  of  a  mortgage  containing  a  covenant  for  pay- 
ment of  the  principal,  together  with  the  interest  then  due, 
on  a  fixed  day  (usually  six  months  after  the  date  of  the 
mortgage),  an  action  on  the  covenant  will  lie  immediately 
after  default  in  payment  on  the  day  appointed;  and  it 
makes  no  difference  whether  the  covenantor  be  principal  or 
only  a  surety  {o). 

Where  a  loan  is  made  for  six  or  nine  months,  the  option  is  Alternative 
in  the  borrower ;  and  the  credit  of  the  borrower  will  not  expire  payment, 
so  as  to  enable  the  creditor  to  maintain  an  action  for  the  debt 
until  nine  months  have  elapsed  {p). 

If  the  principal  is  made  payable  on  demand,  an  action  to  Principal 
recover  it  will  lie  at  any  time  after  the  execution  of  the  mort-  S^^^.^"^ 
gage  {q). 

(k)  See  further,  as  to  sab-mortgages,  (n)   Wilton  v.  Eartnan,  2  Yes.  Sen. 

ante^  p.  848.  672. 

{I)  46  &  46  Vict.  0.  39,  s.  8  ;  bat  the  io)  Ante,  p.  97. 

section  is  not  retrospective.  \p)  Reed  y.  Kilbum  Co'Operative  8oe., 

(m)  Dickensorr  v.   Sarriaon,   4  Pri.  L.  R.  10  Q.  B.  264. 
2S2 ;  Attwood  y.  Taylor,  1  Man.  &  Ghr.  {q)  Evans  y.  Jones,  6  M.  &  W.  295. 

307.  See  Barber  ▼.  Butcher,  8  Q.  B.  863. 
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Chap. 

XLVn. 

(iu.) 


Prinoipal 
payable  on 
Dotioe  to  pay. 


Action  not 
notice. 

Postpone- 
ment of  right 
to  call  in 
prinoipal. 


Where  there  is  a  present  debt  and  a  promise  to  pay  on 
demand,  the  demand  is  not  considered  to  be  a  condition  pre- 
cedent to  the  bringing  of  the  action;  but  where  there  is  a 
covenant  or  promise  to  pay  a  collateral  smn  on  demand,  as,  for 
instance,  a  covenant  by  a  surety,  then  the  demand  must  be 
made  before  action  brought  (r). 

Where,  however,  the  covenant  is  not  simply  to  pay  "  on 
demand,"  but  to  pay  when  the  mortgagee  should  so  "  require 
by  notice,"  or  "  upon  demand  in  writing,"  the  notice  or  demand 
given  must  not  be  illusory,  but  must  cJlow  the  covenantor 
reasonable  time  to  obtain  the  money  («). 

So,  also,  if  the  mortgagee  makes  the  demand  through  an 
agent  or  third  person  who  alleges  himself  to  be  the  agent  of  the 
mortgagee,  the  mortgagor  will  be  entitled  to  a  reasonable  time 
for  the  purpose  of  ascertaining  the  authority  of  the  alleged 
agent  to  receive  the  money  and  to  give  an  effectual  receipt  for 
the  same  (t). 

Action  brought  is  not  notice  where  a  debt  is  payable  on 
notice  (w). 

Where,  as  is  sometimes  the  case,  the  mortgage  deed  contains 
a  covenant  by  the  mortgagee  not  to  call  in  the  money  for  a 
certain  number  of  years,  or  before  the  happening  of  a  specified 
event,  as,  for  instance,  the  death  of  a  named  person,  the  mort- 
gagee's right  of  action  for  recovery  of  the  money  will  be  sus- 
pended imtil  the  expiration  of  that  period,  subject,  of  course,  to 
the  strict  performance  by  the  mortgagor  of  the  covenants 
or  conditions  (if  any)  on  his  part  upon  the  performance  of  which 
the  mortgagee's  covenant  is  made  to  depend  {x). 


Goyenant  iy, — Bar  of  Eight  of  Aotion  by  Inability  to  Eeconvey. — 

conditional  on  Although  the  covenant  by  the  mortgagor  for  payment  of  prin- 
"buu^to^*"    oipal  and  interest  usually  contained  in  a  mortgage  is  in  form 

roconvey. 


(r)  JRe  Srowfi*t  JEstate,  Brtnoth  v. 
Broum,  (1893)  2  Oh.  300.  See  N<yrt<m 
y.  Ellam,  2  M.  &  W.  461 ;  Jackson  y. 
Ogg,  Johns.  397. 

(h)  Brighty  y.  Norton,  3  B.  &  S.  305  ; 
Toms  V.  irihoiK  4  B.  &  S.  442 ;  Belding 
V.  Read,  3  H.  &  0.  956  ;  Exp.  Trevor, 
Be  Burghardt,  1  Ch.  D.  297.  See  also 
Bxp.  Lamb,  Bs  Southam,  19  Ch.  D. 
169,  C.  A.  This  distinction  appears  to 
be  fully  borne  out  by  the  oases  cited, 
and  it  is  sabmitted  that  the  dictum  in 


JFitegerakTs  Trustee  y.  Mellersh,  (1892) 
1  Ch.  385  at  p.  390,  as  to  payment  on 
demand  requiring  reasonable  notice,  is 
too  generally  worded. 

{t)  Moore  y.  Shelleyy  8  App.  Gas. 
285. 

(//)  Moore  v.  Peehell,  22  Beav.  172. 

{x)  Brougham  v.  Squire,  1  Drew.  151 ; 
Leeds  and  HanUy  Theatre  y.  Broadbent, 
(1898)  1  Ch.  343,  G.  A.  See  Burrowes 
y.  Molloy,  2  J.  &  L.  521,  527,  ante, 
p.  946. 
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absolute,  it  is  nevertheless  construed  in  equity  as  oonditional  Chap, 
upon  the  reconveyance  by  the  mortgagee  of  the  property  mort-  XLVII.(iv.) 
gaged  upon  receipt  by  him  of  the  full  amount  payable  under 
the  covenant  (y).  It  follows  that,  although  the  mortgagee  be 
entitled  at^law  to  sue  upon  the  covenant,  yet  if  it  appear  from 
the  state  of  the  transaction  that,  by  the  act  of  the  mortgagee, 
other  than  an  exercise  of  his  power  of  sale,  or  other  act  autho- 
rized by  the  mortgagor,  it  has  become  impossible  to  restore  the 
estate  on  payment  of  all  that  is  due,  the  Court  will  interfere  and 
prevent  the  mortgagee  suing  the  mortgagor  on  his  covenant; 
and  accordingly,  where  a  mortgagee  had  joined  with  the 
transferees  of  the  equity  of  redemption  in  a  partial  alienation 
of  the  property,  but  the  money  was  received  by  the  transferees 
alone,  the  mortgagee  was  restrained  from  proceeding  against 
the  mortgagor  upon  his  covenant  to  pay(s).  So,  where  the 
mortgagee  died  leaving  no  heir,  and  his  legal  personal  repre- 
sentatives sued  at  law  for  the  mortgage  debt,  an  injunction  was 
granted  to  prevent  the  prosecution  of  the  action,  and  the  mort- 
gage debt  was  ordered  to  be  paid  into  Court  and  to  remain 
there  until  the  legal  estate  could  be  got  in  and  conveyed  to  the 
mortgagor  (a).  And,  in  another  case  in  which  the  title  deeds 
had  been  lodged  by  the  mortgagee  with  a  solicitor,  who 
claimed  a  lien  upon  them,  the  Court  granted  an  injunction 
against  proceedings  at  law  to  compel  payment  of  the  money, 
and  ordered  the  money  to  be  paid  iuto  the  bank  until  the  title 
deeds  were  recovered  and  a  reconveyance  could  be  made  (b). 

If,  however,  the  mortgfigor  has  given  authority  to  the  mort-  Aoquieeoenoe 
gagee  to  part  with  the  mortgaged  property,  he  cannot  afterwards  ?*  S?^*ti^' 
set  up,  as  a  defence  to  an  action  on  the  covenant,  the  inability 
of  the  mortgagee  to  reconvey  the  property.  Such  authority 
may  be  derived  from  the  mortgage  deed,  from  an  express  power 
of  sale  contained  therein  (c),  or  from  the  statutory  power  of  sale 
which  is  now  incorporated  into  every  mortgage  deed,  unless 
expressly  excluded  or  n^^dified ;  or  it  may  be  derived  from  the 
direct  concurrence  of  the  mortgagor,  or  possibly  otherwise  {d). 


(y)  Kinnaird  y.  Trollope,  39  Ch.  D.  (a)  Case  cited  by  Lord  Bedesdale,  in 

636.  Schoole  y.  Sall^  1  Sch.  &  L.  176. 

(2)  Falmer  y.  Sendrie,  27  Beay.  349.  (b)  Schoole  y.  Sail,  tup. 

See  Tooke  y.  Hartley,  2  Bro.  C.  C.  126 ;  (c)  Mudge  y.  Richent,  L.  B.  8  C.  P. 

Ferry  y.  Barker,  13  Yes.  198  ;  Lockhart  868. 

y.   Mardy,  9  Beay.   366 ;     Walker  y.  {d)  Kitmaird  y.  Trollope,  39  Ch.  D. 

Jones,  L.  K.  1  P.  0.  60.  636,  646. 
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Chap.  Again,  the  inability  of  the  mortgagee  to  reconvey  will  not  bar 

XLYIl.(iv,)  his  right  of  action  on  the  covenant,  or  other  remedies,  if  such 

Loss  by  act  of  inability  arises  from  any  default  of  the  mortgagor.     So,  where 

mortgagor.      ^  mortgagee  of  leaseholds  has,  after  foreclosure  of  subsequent 

mortgagees,  been  ousted  from  the  estate  for  breach  of  covenants, 

which  the  mortgagor's  executors  should  have  kept,  the  mortgagee 

may  prove  against  the  mortgagor's  estate  (e). 


Liability  of 
mortfragror 
and  his 
personal  re- 
presentatives. 


Liability 
continues 
after 
assignment. 


No  liability 
attaches  to 
assignee. 


Liability  of 
assignee  to 
indemnify 
mortgagor. 


y. — ^Upon  what  Persons  the  Liability  under  the  Covenant 
attaches. — The  covenants  to  pay  principal  and  interest  are 
strictly  personal  covenants  under  which  a  personal  liability 
attaches  to  the  covenantor,  and  to  his  personal  representatives 
after  his  death,  although,  as  has  been  seen  (/),  as  between  his 
personal  representatives  and  the  mortgaged  estate,  the  liability 
rests  primarily  on  the  latter. 

Accordingly  the  mortgagor  will  remain  personally  liable 
under  his  covenants,  although  he  has  absolutely  parted  with 
and  conveyed  to  another  person  the  equity  of  redemption.  But, 
in  such  a  case,  the  mortgagee  will  be  entitled  to  judgment  on 
the  covenant  only,  on  the  terms  that,  upon  receiving  payment 
of  the  whole  amount  due  from  the  mortgagor,  he  shall  reconvey 
the  property  to  the  mortgagor,  subject  to  the  subsisting  equity 
of  redemption,  thus,  in  effect,  rendering  the  original  mortgagor 
a  mortgagee  of  the  property  {g). 

Conversely,  these  covenants  do  not  run  with  the  mortgaged 
property,  so  as  to  give  the  mortgagee  a  right  to  sue  the  assignee 
of  the  equity  of  redemption  for  principal  and  interest  nor  to 
prove  in  his  bankruptcy  for  them,  unless  there  is  a  covenant  by 
the  assignee  rendering  him  personally  liable  for  payment  of  the 
mortgage  moneys  or  other  special  circumstances  (A). 

Although  the  purchaser  of  an  equity  of  redemption  is  not 
personally  liable  to  the  mortgagee  on  the  covenant  for  payment, 
yet  he  is,  independently  of  contract,  liable  to  indemnify  the 
vendor  against  the  mortgage  debt,  and  he  may  be  required  to 
give  a  covenant  for  such  indemnity  (t). 


(tf)  Ss  BurreUy  BurreU  y.  Smithy  L.  B. 
7  Eq.  399. 

(/)  AfUe,  p.  785. 

(^)  Ktrmaird  y.  Trollopg,  39  Ch.  D. 
636. 


(A)  Butter  y.  Butter,  6  Vee.  634.  See 
Be  Errington,  Exp.  Maeon,  (1894)  1 
Q.  B.  1 1 ;  Thome  y.  Carm,  (1895)  A.  C. 
11,  at  p.  18. 

(»)  Bridgman  y.  Daw,  40  W.  B.  463. 
And  see  (1901)  2  Ch.  p.  623. 
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Where  a  covenant  is  entered  into  by  several  persons,  the       Chap, 
question  whether  the  liability  thereby  created  is  joint  only  (A-),  XLVII.  (v.) 
joint  and  several  (/),  or  several  only  (w),  wiU  depend  on  the  joint  and 
construction  of  the  express  terms  of  the  covenant  itself  with  8«v«ral 

COV6I1&I1|j8 

reference  to  the  deed  as  a  whole ;  and  such  construction,  in  the 
case  of  ambiguity,  may  be  explained  by  evidence  of  the  interest 
of  the  covenantors  in  the  property,  or  in  the  moneys  advanced, 
or  other  circumstances  of  the  transaction  (n).  Thus,  though  the 
covenant  to  pay  is  joint,  the  debt  may  stiU  be  treated  as  a 
several  debt  in  respect  of  the  money  which  each  covenantor  has 
received  (o). 

Pormerly,  if  a  covenantee  brought  an  action  upon  a  covenant, 
which  was  in  its  terms  joint  only,  against  one  of  several  co- 
covenantors,  the  defendant  could  raise  a  plea  in  abatement 
which  would  have  defeated  the  proceedings  in  that  action  (p). 
Pleas  in  abatement  are  now  abolished,  but  by  the  Rules  of  the 
Supreme  Court  (q)  it  is  provided  that — 

''No  cause  or  matter  shall  be  defeated  by  reason  of  the  mis-  Misjoinder 
joinder  or  nonjoinder  of  parties,  and  the  Court  may  in  every  cause  and  non- 
or  matter  deal  with  the  matter  in  controversy  so  far  as  regards  tlie  J*^"^^®'^ 
rights  and  interests  of  the  parties  actually  before  it.     The  Court  or 
a  judge  may,  at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  and  on  such  terms  as  may 
appear  to  the  Court  or  a  judge  to  be  just,  order  that  the  names  of 
any  parties  improperly  joined,  whether  as  plaintiffs  or  as  defendants,  Striking  out 
be  struck  out,  and  that  the  names  of  any  parties,  whether  plaintiifs  and  adding 
or  defendants,  who  ought  to  have  been  joined,  or  whose  presence  parties. 
before  the  Court  may  be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  cause  or  matter,  be  added." 

The  Judicature  Act,  1873,  empowered  all  Divisions  of  the 
High  Court  to  give  equitable  relief  (r),  and  enacted  that  in  case 
of  conflict  or  variance  between  the  rules  of  law  and  of  equity, 
the  rules  of  equity  shall  prevail  («).  But  there  never  was  any 
absolute  rule  in  equity  that  a  contract  which  would  at  law  be 


(k)  See  Sumner  v.  Fotcell,  2  Mer.  30 
Wilmsr  ▼.  Curry,  2  De  G.  &  S.  347 
Kendall  r.  HamiUony  4  App.  Ca.  604. 

(t)  Bobinson  t.  Walker^  1  Salk.  393 : 
JEnya  r.  Donnithome,   2  Burr.   1190 
May  V.  Woodward,  Freem.  K.  B.  248. 

(m)  Armstrong  y.  Cahill,  6  L.  B.  Ir 
440;  Bxp,  Harding,  12  Ch.  D.  557. 

(»)  See  Frimroae  y.  BromUy,  1  Atk 


89 ;  Beresford  y.  Browning,  1  Oh.  D. 
80,  C.  A. 

ip)  See  CrossUy  y.  Dobson,  2  De  G.  & 
S.  486. 

{p)  1  Chitty  on  Pleading  (7th  ed.), 
p.  462.  See  Kendall  y.  Hamilton,  4 
App.  Ga.  504,  529. 

{q)  R.  S.  0.  Ord.  XVI.  r.  11. 

ir)  36  &  37  Vict.  o.  66,  a.  24. 

(«)  Ibid,  8.  25,  8ab*8.  11. 
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XLVn.  (T.) 


Joinder  of 
persons 
Beveralljr  or 
jointly  and 
Beveralljr 
liable. 
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constmed  as  joint  only,  is  to  be  treated  in  equity  as  joint  and 
several  (t).  Where,  therefore,  under  the  present  practice,  one  of 
several  joint  covenantora  is  alone  sued  on  the  covenant,  he 
should  apply  to  the  Court,  under  Ord.  XVI.  r.  11,  to  enforce 
the  joinder  of  the  other  co-covenantors,  for  it  remains  the  sub- 
stantial right  of  one  joint  contractor  not  to  be  sued  without  the 
other.  But  it  is  at  his  option  whether  he  will  raise  any  such 
defence  or  not  (w). 

If  the  covenantor  who  is  being  sued  neglects  to  obtain  an 
order  for  the  joinder  of  his  co-covenantors,  the  plaintiff  may 
proceed  with  his  action  and  obtain  judgment  against  the  defen- 
dant alone  (x). 

But,  if  the  covenantee  sues  A.,  one  of  two  joint  covenantors, 
without  any  objection  on  his  part,  and  recovers  judgment  against 
him,  and  afterwards  brings  a  further  action  against  B.,  the  other 
covenantor,  B.  has  a  right  to  require  A.  to  be  joined  as  a  party 
in  this  action,  and  accordingly,  the  covenantee  having  disabled 
himself  from  so  doing  by  reason  of  the  judgment  recovered 
against  A.  in  the  same  cause  of  action,  his  right  of  action  against 
B.  is  barred  (y). 

The  rule  that  judgment  recovered  against  one  of  two  joint 
contractors  is  a  bar  to  an  action  against  the  other  applies  equally 
where  one  of  them  is  a  meuried  woman  contracting  in  respect  of 
her  separate  property  (s). 

By  the  Eules  of  the  Supreme  Court  (a),  it  is  enacted  that — 

**  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  same 
H(*tion  all  or  any  of  the  persons  severally,  or  jointly  and  severally, 
liable  on  any  one  contract,  including  parties  to  bills  of  exchange 
and  promissory  notes." 

And  where  the  liability  is  several  as  well  as  joint,  it  seems 
that  judgment  recovered  against  one  or  more  will  be  no  bar  to 
a  subsequent  action  against  the  others  (b). 

Of  course,  if  a  covenantee  obtains  judgment  against  one  of 
several  co-covenantors,  the  other  covenantors  will  be  liable  to 
contribution  in  respect  of  the  amount  paid  by  the  defendant 
covenantor  in  excess  of  his  proper  proportion  of  the  debt  (c). 


(t)  Kendall  t.  HamiUont  4  App.  Ca. 
604. 

(u)  Wegg-Frouer  v.  Evanty  (1895)  1 
Q.  B.  108,  118,  C.  A. 

(x)   Wegg-Proner  v.  Evans,  tup. 

(y)  Kifff  V.  Hoare,  13  M.  &  W.  494  ; 
Kendall  v.  Hamilton^  4  App.  Ca.  604. 


(z)  Hoare  y.  NihUtt,  (1891)  1  Q.  B. 
781. 

(a)  R.  S.  C,  Ord.  XVI.  r.  6. 

(*)   Wegg-Proster  t.  Evans,  (1896)  1 
Q.  B.  108,  at  p.  116,  C.  A. 

(tf)  Ibid,  at  p.  112. 
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It  has  been  seen  that,  where  payment  of  the  mortgage  moneys       Ch^p. 
is  guaranteed  by  a  surety,  the  mortgagee  may,  immediately  on  XLVII.  (v.) 
default,  sue  the  surety  independently  of  the  principal  debtor  (d).  Action  on 

An  action  of  debt  before  the  Judicature  Act,  1873,  lay  by  the  covenant 
mortgagee  against  a  surety  for  the  mortgagor  on  an  absolute  soretj. 
covenant  to  pay  the  mortgage  debt ;  but  if  the  covenant  were  Action  of 
collateral  or  conditional,  an  action  on  the  covenant  was  the  best  d^tT*^  ^' 
remedy  (c).      Where  the  declaration  in  an  action  of  covenant 
stated  the  proviso  for  redemption  on  a  certain  day,  and  the 
covenant  was  in  the  usual  form,  to  pay  the  mortgage  debt  '^  at 
the  time  thereinbefore  appointed  for  the  payment  thereof,"  it 
was  held  to  be  a  sufficient  allegation  of  the  time  when  the  money 
was  to  be  paid  (/). 

In  the  absence  of  special  agreement,  a  judgment  or  award  Judgment  or 

•    _j  ..,.  .J  •    _i.  i  r  '  i.     /  \        A     J   award  airainst 

against  a  principal  is  no  evidence  against  the  surety  {ff).    And  principal  no 
when  the  mortgage  deed  contains  a  distinct  covenant  to  pay  the  evidence 
debt,  the  deed  may  be  produced  in  evidence  for  the  plaintiff  (the  surety, 
mortgagee),  without  a  schedule  which  is  referred  to  in  the  deed 
as  containing  a  list  of  the  property  mortgaged  (h). 

Upon  the  death  of  a  mortgagor,  not  only  are  his  executors  or 
administrators  liable,  to  the  extent  of  his  personal  estate,  to 
an  action  by  the  mortgagee  on  the  covenant  for  payment  of 
principal  and  interest,  but  the  heirs  and  devisees  of  the  mort- 
gagor are  similarly  liable  to  the  extent  of  his  descended  or 
devised  real  estate  (i). 

Under  the  ancient  feudal  law,  the  real  estates  of  debtors  could  .9^™™^  ^*^ 
not,  by  any  process,  be  rendered  liable  for  any  of  their  debts,  heir, 
on  the  ground  that  otherwise  creditors  might,  by  taking  the 
lands  in  execution,  have  been  introduced  into  the  feud  without 
the  lord's  consent  {k). 

In  process  of  time,  the  real  estate  of  debtors  was,  by  statute, 
made  liable  to  be  taken  in  execution  in  their  lifetime  at  the  suit 
of  their  creditors.  But  on  the  death  of  debtors  their  real  estate 
was  not  liable  to  their  creditors. 

The  debtor  might  have  devised  his  real  estate  for  the  payment 


(<Q  Ante,  p.  979.  (t)  But  see  now  Land  Transfer  Act, 

W  Bvatu  V.  Jones,  5  M.  &  W.  296.         1897,  post,  p.  988. 

Mellish,  Ij.  J.,  and  James,  L.  J.,  in 
(^)  Exp.  Tmtng,  17  Oh.  D.  668, 0.  A.  British  Mutual  Investment  Co.  v.  Smart, 
(h)  Davies  y.  Seath^  3  0.  B.  938.  L.  R.  10  Oh.  567. 
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Chap.       of  his  debts ;  but  if  he  devised  it  without  any  proyision,  or  any 
XLVn.  (v.)  efEeotual  provision,  for  debts,  or  died  intestate,  the  devisee  or 
heir  (unless  bound  by  specialty)  took  the  real  estate  free  from 
the  debts  of  the  testator,  or  ancestor  (/). 

If  the  heir  was  bound  by  specialty,  the  creditor  might  have 
obtained  judgment  against  him,  to  the  value  of  assets  descended, 
and  have  taken  in  execution  the  land  of  the  ancestor,  if  not 
previously  aliened  or  mortgaged  by  the  heir. 

Simple  contract  creditors,  and  creditors  by  specialty  in  which 
the  heir  was  not  bound,  were  wholly  without  remedy  against 
him  (m). 

These  evils  have  been  remedied  by  successive  statutes. 
3  &  4  WilL  &  The  Statute  of  Fraudulent  Devises  (n)  introduced  a  just 
principle  for  the  relief  of  creditors,  which  has  since  been 
followed  out  to  its  full  exteiit.  By  that  statute,  a  right  of 
action  was  given  to  the  specialty  creditor  against  the  heir  and 
devisee  of  his  debtor  jointly,  in  cases  where  no  provision  was 
made  by  the  will  for  payment  of  debts.  The  remedy,  however, 
did  not  apply  to  the  case  of  a  devisee  and  no  heir,  nor  did  it 
embrace  simple  contract  creditors  who,  in  case  their  fund  was 
exhausted  by  the  specialty  creditors,  were  driven  to  their  suit  in 
equity  to  obtain  a  marshalling  of  assets. 

Under  this  enactment  it  was  held  that,  where  a  person 

covenants  to  pay  a  specific  sum  of  money  periodically,  the 

covenantee  was  a  specialty  creditor  on  the  real  estates  of  the 

covenantor  in  the  hands  of  his  heir  and  devisee  (o). 

1  Will.  IV.  The  statute  1  WilL  IV.  c.  47,  repealing  and  consolidating 

^'  the  earlier  statutes,  provided  for  the  cases  of  debts  by  covenant, 

where  there  was  a  devisee  and  no  heir  (jp). 
Devises  in  By  this  Act  it  was  provided  that  devises  of  real  estate  should 

creditors  void.  ^®  ^^^^  ^  against  Creditors  by  bonds,  covenants,  or  other 
specialties  binding  the  heir  of  the  devisor  {q) ;  that  such  creditors 
might  proceed  by  action  upon  the  bond  or  covenant  against 
the  heir  and  devisee  of  the  obligor  or  covenantor  jointly  (r), 
and  that,  if  there  should  not  be  any  heir-at-law  against  whom, 
jointly  with  the  devisee,  action  could  be  brought,  the  creditor 

(I)  MorUy  v.  Morley,  6  De  G.  M.  &  (Ireland) ;  47  Geo.  HI.  o.  74. 
G.  610,  622  ;  Williams  on  Real  Assets,  (o)  Jaekton  v.  Briantj  6  Sim.  603. 

p.  4.  Ip)  See  Hervey  v.  Audlandf  14  Sim. 

(m)  Williams  on  Real  Assets,  p.  2.  631. 

(«)  3  &  4  W.  &  M.  c.  24.    See  also  (q)  I  WUl,  IV.  c.  47,  s.  2. 

6  &  7  Will.  III.  c.  14  ;  4  Anne,  c.  5  (r)  Ibid,  a.  8. 
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might  bring  his  aotion  on  the  bond  or  covenant  against  the       Chap, 
devisee  only  («).  XLVn.  (v.) 

The  Act  further  provides  that  in  case  any  heir  or  devisee  be  Effect  of  salT 
liable  to  pay  the  debts  or  perform  the  covenants  of  his  ancestor  by  heir  or 

n  AVI  AAA 

or  testator  and  sell  any  land  before  action  brought,  the  heir  or 
devisee  shall  be  liable  in  execution  to  the  value  of  the  lands  so 
sold,  saving  that  lands,  bond  fide  aliened  before  the  aotion 
brought,  should  not  be  liable  to  execution  {i). 

It  may  be  observed  that  the  statutes  above  referred  to  give  Right  of  ao- 
a  right  of  personal  action   against  the  heir  or  devisee  of  a  ^^<^^J[ 
deceased  debtor  only  to  creditors  whose  debts  are  secured  by  to  apeoialty 
bond,  covenant,  or  other  specialty  binding  the  heirs ;  and  that  "* 

this  limitation  of  the  right  is  not  afFected  by  the  statute  3  &  4 
Will.  IV.  c.  104,  whereby  the  realty  of  a  deceased  debtor  is  made 
liable  for  his  debts  in  an  administration  action.  A  creditor  by 
specialty  not  binding  the  heirs,  or  by  simple  contract,  has,  under 
this  statute,  therefore,  no  right  of  action  on  the  covenant,  or  simply 
of  debt,  as  the  case  may  be.  against  the  heir  or  devisee,  though 
he  may  bring  such  aotion  against  the  executors  or  administrators 
of  a  deceased  debtor  to  the  extent  of  the  personal  assets. 

As  regards  mortgages  made  since  the  Conveyancing  Act,  1881,  Conr.  Act, 
all  contracts  by  specialty  bind  the  heirs,  though  not  expressly        ' 
named  (u). 

The  right  of  a  mortgagee  to  bring  an  action  for  the  adminis-  Administra- 
tration  of  the  estate  of  a  deceased  mortgagor  will  be  considered 
later  (a?). 

The  debts  of  the  ancestor  or  testator  are  not  by  these  statutes  Statutes 
charged,  or  made  liens,  upon  assets  descended,  or  devised,  but  charge  on 
the  heir  or  devisee  is  personally  liable  to  the  extent  of  such  ^^^' 
assets  (y) .     The  liability  under  this  Act  of  a  devisee  who  alienates 
the  land  to  the  unpaid  debts  of  his  testator,  is  such  as  to  render 
the  debts  his  own  debts  to  the  extent  of  the  value  of  the  lands 
alienated  (2). 

The  heir  or  devisee  may,  before  action,  sell  or  mortgage  for  Heir  and 
valuable  consideration  the  freehold  or  copyhold  assets,  and  geiTormorf- 
make  a  good  title  to  the  purchaser  or  mortgagee,  free  from  g»§r®- 
the  debts  (a) ;  and  the  existence  or  notice  of  debts  is  immaterial, 

W  1  Wffl.  IV.  c.  47,  8.  4.  (y)  Spaekmanr,  TwibreU,  8  Sim.  253. 

(0  Ilnd.  88.  6,  7,  8.  ^Wjj   379  "S'  ^'  "^  '^^ 

(u)  44  &  46  Vict.  c.  41,  8.  69.  («)  Higgins  v.  Shaw,  2  Dr.  &  War. 

(x)  Pott,  Chap.  LII.  366  ;  Haynet  v.  Forthaw^  11  Ha.  93. 

n2 
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Chap. 
XLVII.  (V.) 


Equitable 
alienation. 


Bankmptoy 
of  heir. 


Conveyance 
in  trust. 

Settlement 
by  heir. 


Jadgment>. 
heir  not  an 
alienation. 


LandTranafer 
Act,  1897. 


Tinless  there  be  fraud,  or  want  of  bona  fides  (b) ;  and  the  pur- 
chaser from  a  devisee  is  not  entitled  to  have  the  will  established 
against  the  heir,  unless  a  ease  of  suspicion  arises  (c).  The  heir, 
or  devisee,  is  not  a  trustee  for  payment  of  debts ;  he  is  entitled 
to  the  rents  and  profits,  until  possession  is  recovered  against 
him,  but  subject  to  account  (d). 

An  equitable  deposit,  with  a  memorandum  of  charge,  by  the 
heir  or  devisee  is  an  alienation  within  the  statute  (e). 

An  equitable  alienation  will  pass  a  good  title  no  less  than  a 
legal  alienation ;  and  an  equitable  mortgagee  from  the  heir  or 
devisee  will  be  protected  against  execution  (/).  The  mortgagee 
of  an  equitable  devisee  for  life  is  in  the  same  position  {g). 

The  bankruptcy  of  the  heir  is  not  considered  an  alienation, 
and  hence  the  creditors  of  the  ancestor  were  held  entitled  to 
follow  the  real  estates  in  the  hands  of  the  assignees  in  bank- 
ruptcy of  the  heir  (A). 

The  conveyance  by  the  devisees  in  trust  to  new  trustees  did 
not  bar  the  creditor's  rights  («). 

The  settlement  of  the  real  estate  by  the  heir  or  devisee  upon 
his  marriage  is  an  aUenation  discharging  it  from  the  debts  of 
the  ancestor,  but  leaving  the  heir  personally  liable  for  them  (k). 
But  an  agreement  for  a  settlement  by  an  infant  heir,  never 
carried  into  effect,  is  not  an  alienation  within  the  statutes  (/). 

A  judgment  against  the  heir  is  not  an  alienation  within  the 
statutes;  and  now  that,  under  the  statute  3  & 4  Will.  lY.  c.  104, 
the  land  of  a  deceased  person  is  assets  for  payment  of  his  debts 
generally,  the  simple  contract  creditors  of  the  ancestor  vrill 
be  preferred  to  the  judgment  creditors  of  the  heir  (w). 

But  now  where  the  mortgagor  dies  since  the  Land  Transfer 
Act,  1897,  his  legal  personal  representatives  are  liable  on  the 
covenant  for  the  payment  of  principal  and  interest,  not  only  to 
the  extent  of  his  personal  estate,  but  to  the  extent  of  his  real 
estate  also. 


%. 


StroughiUr.  AntUy^  1  De  Q.  M. 
k  Qt.  636;  Riehardaon  t.  Sorton,  7 
Bear.  112;  Stony  r.  Walsh,  27  L.  J. 
Ch.  388. 

{e)  M*Culloeh  v.  Gregory  3  E.  &  J. 
12. 

{d)  Shettleworth  v.  NevilU,  1  T.  R. 
464,  467 ;  Me  Hyatt,  Bowles  v.  Syatt, 
38  Ch.  D.  609,  at  p.  621. 

{e)  British  Mutual  Investment  Co.  t. 
Smarts  L.  B.  10  Ch.  667. 


(/)  Coope  T.  Oresswellf  L.  B.  2  Ch. 
112. 

(v)  Coope  T.  Cresswelly  sup, 

(A)  £xp,  Morton,  6  Ves.  449. 

(t)  Cocpe  y.  Cresswellf  L.  B.  2  Ch. 
112. 

{k)  Spaekman  y.  IHmbrell,  8  Sim. 
263;  Michardson  y.  HorUm,  7  Beay. 
112. 

it)  Fimm  y.  Insall,  1  Kac.  &  Q.  449. 

(m)  Kinderley  y.  jervis,  22  Beay.  1. 
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CHAPTBE  XLVIIL 

OF  THE  STATUTES  OF  LIMITATION  IN  BAR  OF  A  MORTGAGEE'S 
RIGHT   OF  ACTION  ON   COVENANT   OR  DEBT. 

Section  I. 

Bar  of  Mortgagee's  Eight  to  recover  the  Principal. 

i. — ^Actions  on  the  Covenant  to  recover  Principal  Moneys  charged  Formerly  no 
on  Land  or  Eents.— Prior  to  the  passing  of  the  Statute  of  J™^  ^^ 
Limitations  (a),  there  was  no  limitation  of  time  within  which  on  covenant, 
a  mortgagee  must  have  instituted  an  action  of  covenant,  or  on  a 
collateral  bond  or  other  specialty,  to  recover  money  charged  on 
land  or  rents. 

By  sect.  40  of  the  Act  above  referred  to,  all  actions,  suits,  and  stat.  3  &  4 
other  proceedings  to  recover  money  secured  by  mortgage,  or  ^27  "^^io 
otherwise  charged  on  land  or  rent,  must  have  been  brought 
within  twenty  years  after  the  right  to  receive  the  same  first 
accrued,  unless  such  right  was  kept  alive  by  some  payment  or 
acknowledgment  in  writing. 

This  enactment  is  repealed  by  the  Eeal  Property  Limitation  Bepeal  and 
Act,  1874  (6),  but  re-enacted,  substituting  twelve  for  twenty  "-enactment, 
years  a^  the  period  of  limitation. 

By  the  last-mentioned  Act,  it  is  enacted  as  follows : — 

Sect.  8.  <*No  action  or  suit,  or  other  proceeding,  shall  be  brought  Kone^ 
to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  charged  npon 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  }^^^»  &c.  to 
rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twelve  years  ^tSfiS^ 
next  after  a  present  right  to  receive  the  same  shall  have  accrued  to  the  end  of 
some  person  capable  of  giving  a  discharge  for  or  release  of  the  twelve  years 
same,  unless  in  the  meantime  some  part  of  the  principal  money,  or  ^  ?o  interest 
some  interest  thereon,  shall  have  been  paid,  or  some  acknowledg-  f^'^^^Ld 
ment  of  the  right  thereto  shall  have  been  given  in  writing,  signed  ment^^^ven  in 
by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  writing  in  the 

inflftntirne  {e), 

(a)  3  ft  4  Will.  IV.  o.  27.  (e)   For   definitions  of   expressions 

**  land,"  ftc.,  for  the  purposes  of  these 

(b)  37  ft  38  Vict.  0.  57.  Acts,  see  ante,  p.  764. 
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Chap. 

XLYin. 

f  1  (i). 


tho  person  entitled  thereto  or  his  agent ;  and  in  such  case  no  such 
action^  or  suit,  or  proceeding  shall  be  brought,  but  within  twelve 
}'ears  after  such  pavment  or  acknovledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one,  was  giyen." 


Horipe  of  thii 
MiAotment. 


Chftfge  on 


Aoiiona  not 
barred  u 
against 
■uroty  till 
after  twenty 
yean. 


Limitation  of 
aotii)nH  of 
debt  on 
■peoialtiof, 


This  enactment  is  not  applicable  to  actions  to  reooyer  the  land 
itself,  but  to  actions  brought  to  recover  the  money ;  and  these 
actions,  in  the  case  of  mortgages,  are  brought  either  upon  the 
covenant  inserted  in  the  mortgage  deed,  or  upon  the  bond  which 
accompanies  the  deed  {d)y  or,  in  the  absence  of  any  such  covenant 
or  bond,  by  action  of  debt. 

Money  secured  by  a  bond  by  which  the  heir  is  bound  is  not 
money  charged  upon  or  payable  out  of  land  within  the  meaning 
of  this  section  (e). 

And  it  has  been  held  that  sect.  8  of  the  Act  of  1874  does  not 
bar,  after  twelve  years,  an  action  by  a  mortgagee  of  land  against 
a  surety  who  has  given  a  collateral  bond  (/),  for  payment  of  the 
mortgage  money ;  such  an  action  is  not  a  proceeding  to  recover 
money  secured  on  land,  but  to  recover  damages  because  another 
person  has  failed  to  pay  money  secured  on  land.  It  seems,  how- 
ever,  doubtful  whether  the  same  principle  applies  where  the 
surety  has  entered  into  a  oovenant  for  payment  in  the  mortgage 
deed  itself  {g) . 

By  the  statute  3  4  4  Will.  IV.  c.  42,  s.  3  (h),  aU  actions  of 
covenant  or  debt,  upon  any  bond  or  other  specialty,  and  all 
actions  of  debt  or  scire  faciaa  upon  any  recognizance,  must  there- 
after be  commenced  and  sued  within  twenty  years  after  the 
cause  of  action ;  with  the  saving  of  the  infancy  or  other  disability 
of  either  party  existing  at  the  time  when  the  cause  of  action 
accrued  (f). 

But  by  sect.  6  of  the  same  Act  it  is  provided  that : — 

'' '  If  any  acknowledgment  shall  have  been  made,  either  by  writing 
signed  by  the  party  liable  by  virtue  of  such  specialty  or  recognizance, 
or  his  agent,  or  by  part  payment,  or  nart  satisfaction  on  account  of 
any  principal  or  interest  being  then  due  thereon ; '  then  the  action 
may  DO  brought  within  twenty  years  after  such  acknowledgment, 


(ff)  Par  Littledala,  J.,  in  JDm  v. 
r«//mm«,  fi  A.  ft  £.  291,  at  p.  296. 
Boo  R0  fVNfoM*«  £9imUf  29  L.  R.  Ir. 
199. 

{r)  Rfkfif4m  T.  Motf^t  1  Da  G.  ft  J.  1. 
8oo,  f urtJ)«r,  aa  to  tho  meaning  of  the 
w«mU  "charge  on  land*'  for  the 
porpoaen  of  the  Statntaa  of  limitation, 
f^t^  p,  1010. 


(/)  lU  IStwers,  LmdmU  y.  FhilHpi 
80  Gh.  D.  291,  G.  A. 

is)  ie#  JVu^»  Aiuom  y.  FriOy,  48 
Ch.  D.  106,  C.  A. 

(A)  Extended  to  Ireland  by  8  ft  4 
Viot.  o.  105,  a.  82. 

(»)  JU  OomumU  jBy.  Cb.,  (1897)  2  Gh. 
74. 
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or  if  tHe  person  entitled  to  the  action  shall  at  the  time  of  the  Chap, 

acknowledgment  be  under  disability,  or  the  person  making  the  XLVIII. 

acknowledgment  shall  be  then  beyond  seas,  then  within  twenty  fi  ^  /£\  ' 

years  after  such  party  ceases  from  such  liability,  or  returns  from  — '. — 

beyond  seas  '*  {k). 

To  an  action  on  the  covenant,  a  plea  that  the  cause  of  aotion  Flea  of  aix 
did  not  aoorue  within  six  years  before  the  commencement  of  the  ^" 
proceedings  is  bad  (/). 

An  action  on  the  covenant  will  lie  after  six  years,  notwith-  l->«i>t  ooUater- 
standing  that  the  debt  is  to  be  paid  by  promissory  notes  of  even  by  promissory 
date  (w).  ^^^• 

An  aotion  in  England  is  not  barred,  until  the  period  pre-  Action  on 
scribed  by  the  Statute   of  Limitations  has  expired,  though  ^^©S***   °' 
brought  on  a  covenant  or  bond  executed  in  a  British  colony  or  colony, 
dependency,  where  the  period  of  limitation  for  specialty  debts  is 
shorter  than  that  allowed  by  English  law  (n). 

The  Real  Property  Limitation  Act,  1874  (o),  did  not  refer  to  Actions  on 
or  in  any  way  expressly  alter  the  statute  3  &  4  Will.  IV.  c.  42.  tonTbarrSl 
Prior  to  the  passing  of  the  Act  of  1874,  it  was  considered  that  ^^^^  twelve 
the  two  Acts  of  Will.  IV.  (which  were  passed  almost  simul-  money 
taneously)  must  be  taken  together,  and  that  the  latter  Act  must  ^^^®*^  °^ 
be  deemed  to  be  an  explanation  of  the  former,  so  that  c.  27 
related  only  to  the  land,  and  o.  42  to  the  personal  remedy  on 
the  covenant  or  bond  {p) ;  and  as  the  same  period  of  limitation 
of  the  right  of  action  was  prescribed  by  both  statutes,  this  ques- 
tion was  not  of  any  great  practical  importance.     Now,  however, 
the  periods  prescribed  by  the  statutes  3  &  4  WiU.  IV.  c.  42,  and 
37  &  38  Vict.  c.  57,  differ,  the  period  of  limitation  under  the 
former  Act  being  twenty  yesurs,  and  imder  the  latter  Act  twelve 
years.     But  it  has  been  held  in  several  cases  (g),  and  may  now 
be  regarded  as  settled,  that  an  action  by  a  mortgagee  of  land  on 
the  covenant  or  bond  given  by  the  mortgagor  as  additional 
security  for  the  debt,  is  an  action  for  recovery  of  money  charged 
on  or  payable  out  of  land,  and,  accordingly,  that  the  Act  of 

{k)  The  saving  for  absence  beyond  (o)  37  &  38  Vict.  c.  57,  s.  8. 

seas  isnowabolishedisee/Mw/,!?.  1007.  (p)  gee   per   Lord  Ck)ttenham,  in 

U)  HarUhome  t.   WaUon,  4  Bing.  hunter  ▼.  Noekoldt,  1  Mao.  &  G.  640, 

N.  0.178.  at  p.  662. 

(m)  IHxon  v.  Holroyd,  7  E.  &  B.  703.  {9)  Sutton  v.  Sutton,  22  Ch.  D.  511, 

'   '     ...         ^     ,      '  ^    «        0.  A. ;  Fearmide  t.  Flint,  22  Ch.   D. 

(«)  AUxanee  Bank  v.  Carey,  5  0.  P.       579 ;  ^  England,  Steward  v.  E,,  (1896) 

D.  429.  2  Ch.  820,  0.  A. 
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Chap. 

XLvm. 

§  1  (i). 


Surety. 


Laohee. 


1874  has  impliedly  altered  and  controlled  the  operation  of  the 
statute  3  &  4  Will.  IV.  o.  42,  s.  3,  as  regards  mortgages  of  and 
charges  on  land,  so  that  no  action  on  a  covenant  in  the  security 
itself,  or  in  a  collateral  bond  given  by  the  mortgagor,  will  lie 
after  twelve  years.  And  this  is  so,  even  though  the  subject 
matter  of  the  mortgage  is  a  reversionary  estate  in  land  directed 
to  be  sold,  and  though  the  reversion  had  not  fallen  into  posses- 
sion at  the  date  of  the  action  (r). 

It  seems  also  that  the  Beal  Property  Limitation  Act,  1874, 
s.  8,  applies  not  only  to  an  action  against  the  mortgagor,  but 
also  to  an  action  against  a  surety  oil  his  covenant  for  payment 
of  the  mortgage  debt  («). 

An  action  on  the  covenant  or  on  a  collateral  bond  may  be 
brought  at  any  time  before  the  statutory  period  of  twelve  years 
has  expired.  There  is  no  rule  in  equity,  any  more  than  at  law, 
that  the  mere  omission  to  sue  a  specialty  debtor  for  any  period 
within  the  statutory  limit  is  laches,  so  as  to  deprive  the  creditor 
of  his  right  of  action  {t). 


Specialty  u. — ^Actions  on  the  Covenant  to  recover  Principal  Mone3rB 

on  peniOTiaity  charged  on  Personalty. — Sect.  3  of  the  statute  3  &  4  Will.  IV. 
'^^Sdn  t  ^^^  t  ^*  ^"^^  ®^  remains  in  full  force  as  regards  mortgages  of  person- 
years,  alty  other  than  leaseholds,  where  the  debt  is  secured  by  a  cove- 
nant in  the  mortgage  deed,  or  by  a  collateral  bond,  so  as  to 
enable  mortgagees  of  such  property  to  enforce  their  remedies, 
independently  of  their  charge  upon  the  property,  by  action  on 
the  covenant  or  bond,  if  brought  at  any  time  within  twenty  years 
after  the  cause  of  action  has  arisen  (u). 


Actions  of 
debt,  &c. 
must  be 
brought 
within  six 
years. 


iii.— Actions  of  Debt  to  recover  Principal  Moneys. — The 
statutes  above  referred  to  limit  the  right  of  personal  action  in 
point  of  time,  even  in  cases  where  the  debt  is  secured  by  bond, 
covenant,  or  other  specialty;  but  where  the  debt  is  not  so 
secured,  the  creditor's  remedy  for  recovering  his  debt  by  per- 
sonal action,  even  when  the  debt  is  charged  on  land,  depends  on 
the  statute  21  Jao.  I.  c.  16,  s.  3,  whereby  all  actions  of  account 


(r)  Kirkland  y.  Teatfield,   (1903)   1 
K.  B.  766. 

(«)  Me  Fritibyy  Alison  t.  F.,  43  Ch.  D. 
106,  C.  A. ;  ante,  p.  990. 

(0  £e  BaXer^  CoUtM  t.  Modes,  20 


Ch.  D.  230,  C.  A. ;  Three  Towns  Co. 
V.  Maddever,  27  Ch.  D.  623. 

(u)  See  MelUrsh  y.  Brown,  45  Ch.  D. 
226 ;  Cornwall  Bail.  Co.,  (1897)  2  Ch. 
74;  Charter  t.  Watson,  (1899)  1  Ch, 
176. 


BAB  BY  STATUTES  OP  LIMITATION.  993 

and  upon  the  case  (other  than  mercantile  actions),  and  all       Chap, 
actions  of  debt  grounded  upon  any  lending  or  contract  without     XLVni. 
specialty,  are  to  be  sued  or  brought  at  any  time  within  six  years     8  *  \}^)' 
next  after  the  cause  of  such  actions,  and  not  after;  but  by  sect.  7 
of  the  same  Act  it  is  provided  that  infants  and  other  persons 
under  disabiUty  may  bring  such  personal  actions  within  the 
several  periods  aforesaid  after  their  disability  ceases,  or  their 
return  from  beyond  the  seas  (x).     This  Act  was  amended  by 
Lord  Tenterden's  Act  (y),  which  provided  that  the  right  of 
action  might  be  kept  alive  by  part  payment  or  acknowledgment 
in  writing. 

A  simple  contract  debt  though  secured  by  a  charge  on  land  is 
barred  in  six  years  (z). 

Thus,  in  the  case  of  a  security  on  land  by  simple  deposit  of  Mortgages  of 
deeds,  or  of  a  mortgage  deed  not  containing  any  covenant,  nor  ^^jit^of 
accompanied  by  any  collateral  bond  to  secure  payment,  the  deeds,  &c. 
mortgagee  can  only  bring  against  the  mortgagor  personally  an 
action  for  debt  on  simple  contract,  which  latter  action  must  be 
brought  within  six  years  after  the  cause  of  action  has  arisen, 
except  in  cases  of   disability,   or  imless  the  debt  has  been 
admitted  in  the  meantime  by  part  payment  or  acknowledgment 
in  writing  (a). 

So,  also,  as  regards  mortgages  of  personalty  other  than  lease-  Mortgages  of 
holds,  not  secured  by  covenant  or  bond,  action  of  debt  must  be  ^* 

brought  within  six  years  after  the  cause  of  action  first  ac- 
crued (J). 

Anyone  who  relies  on  the  Statutes  of  Limitation  as  a  defence  FleadiDg. 
to  an  action  on  the  covenant,  or  of  debt,  ought  to  plead  them. 
A  residuary  legatee  has  a  right  to  plead  the  statutes  against  an 
an  old  claim,  though  the  executor  refuse  to  interfere,  and  may 
enforce  such  right  on  an  originating  summons  (c). 

iv.'Time  from  which  the  Statutes  of  limitation  begin  to  nm.  Privileges  of 
— ^The  immunity  of  an  ambassador  from  process  in  the  Courts  of  *°'^"**^<*- 

[x)  The  savins'  for  absence  beyond  case  arising  under  sect.  42  of  the  stat. 

seasisnowaboliuied :  aeepottf  p.  1007.  3  &  4  Will.  IV.  o.  27  (as  to  arrears  of 

(y)  9  Geo.  IV.  c.  14,  s.  1,  repealed  interest),  there  being  no  covenant  for 

as  to  Irehuod  by  16  &  17  Vict.  c.  113,  personal  payment. 

"•  W  Barnes  y.  Olenton,  (1899)  1  Q.  B.       ^  W  ^«'*-'-''  ^^^^'^  i'^^^)  «  Ch-  290, 


C.  A. 
(knal  Co.,  8  Beay.  86,  which  was  a      (1892)  2  Gh.  69. 


885,  0.  A. 

(a)  Ibid,      See    Hodgn   y.    Croydon  (e)  Re   Wenham,  Hunt  y.    Wenham, 
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Chap.       this  country  prevents  the  Statutes  of  Limitation  from  running 
XLvfll.     in  his  favour,  not  only  so  long  as  he  is  actually  accredited  to 
§  ^  (^^)-     the  sovereign,  but  for  such  reasonable  time  after  his  recall  as  is 
necessary  for  winding  up  his  official  business  and  making  his 
preparations  for  leaving  this  country  {d). 
Timo  deter-         Where  the  payment  of  a  mortgage  debt  is  secured  by  a  cove- 
terms  of  the     nant  in  the  mortgage  deed  or  a  collateral  bond,  the  time  when 
infltroment.     jj^q  statutory  period  will  begin  to  run  depends  on  the  covenant 
or  bond.     And,  for  the  determination  of  this    question,   the 
expressions  "present    right  to  receive "(^),   and   "cause    of 
action  "  (/),  would  seem  to  be  identical  in  efEect  so  far  as 
mortgages  are  concerned. 
Where  oove-        Where  the  bond  or  covenant  is  in  the  usual  form,  that  the 
payment  on  a  mortgagor  will  pay  the  principal  with  interest  on  a  fixed  day 
fixed  day.        (usually  six  months  after  the  date  of  the  deed),  the  "present 
right  to  receive "  the  money,  or  "  cause  of  action  "  will  first 
accrue  on  that  day,  and  not  on  the  day  of  the  date  or  execution 
of  the  deed  {g), 
PoBtponement      If  the  covenant  or  bond  is  in  terms  for  payment  of  the  mort- 
call  m  mort-    g^g^  moneys  on  a  distant  date,  or  on  the  happening  of  a  specified 
Sfdkta^t^*    event,  the  statutory  period  will  not  begin  to  run  till  that  date 
date  or  given   or  the  happening  of  that  event.     So  where  a  mortgage  of  a 
event.  reversionary  interest  contained  a  covenant  to  pay  the  principal 

on  the  death  of  the  tenant  for  life,  the  period  was  held  to  begin 
to  run  at  the  death  (A). 
Effect  when         Where,  however,  it  is  intended  that  the  mortgagee's  power  to 
w^coD^t^nal   ^^11  ^  the  money  shall  be  postponed,  and  the  mortgage  deed, 
on  payment     according   to  the  usual  practice  in  such  cases  (t),  contains  a 
&c.         '       covenant  for  payment  six  months  after  the  date  of  the  deed, 
with  a  proviso  that  the  mortgagee  shall  not  call  in  the  money 
till  a  distant  date,  or  the  happening  of  a  given  event,  so  long 
as  the  interest  is  regularly  paid  and  the  mortgagor's  covenants 
are  duly  performed  and  observed,  then  the  right  of  action 
will  first  accrue  on  the  arrival  of  the  distant  date  or  happening 
of  the  event  specified,  or  on  the  earlier  failure  of  the  mortgagor 
to  pay  interest  or  perform  his  obligations  under  the  mortgage 


2 


p.  992 ;  3  &  4  Will.  IV.  c.  42,  8.  3, 


(d)  Musurus  Bey  y.   Oadban,  (1894)  p.  992 ;  3  J 

Q.  B.  352,  G.  A.  antSy  p.  990. 

W  37  &  38  Vict.  c.  67,  8.  8,  ante,  g  i'*  V^^^,^'  ^,,,,^    ^,^   ^. 

P-  ^^^'  Spencer,  43  W.  R.  168. 

(/)  21    Jao.   I.   0.   16,   8.   3,   ante,  (•)  AnU,  p.  143. 
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deed  (k).    And  aooordingly  the  statutory  period  will  begin  to       Chap, 
run  from  the  earliest  date  when  suoh  right  to  bring  an  action     XLVin. 
arises  (/).  §  ^  (^^)' 

So  where  a  warrant  of  attorney  was  given  to  secure  a  debt,  Default  in 
with  a  defeasance  stating  that  the  debt  was  to  be  repayable  by  ^^ment  of 
instalments,  but  that  in  case  default  should  be  made  in  payment  principal, 
of  any  of  the  instalments,  the  creditor  should  be  at  liberty  to 
enter  up  judgment  and  issue  execution  for  all  or  so  much  of  the 
debt  as  should  be  unpedd  at  the  time,  the  same  as  if  all  the 
periods  for  payment  had  expired  by  effluxion  of  time,  and  in  an 
action  brought  by  the  creditor,  it  appeared  that  the  first  default 
in  payment  of  an  instalment  was  made  more  than  six  years 
before  the  action ;  it  was  held  that  the  creditor  might  have  sued 
on  the  first  default  for  the  whole  amount  remaining  unpaid,  and 
that  the  statute  began  to  run  from  that  date  so  as  to  be  a  bar  to 
the  recovery  of  all  the  unpaid  instalments  {m). 

So,  also,  where  by  a  memorandum  dated  in  1882  of  a  deposit  Oo?enantto 
of  bonds  to  secure  the  repayment  in  1883  of  an  advance,  which  ^  roalizationT 
contained  no  express  promise  to  pay  at  that  time,  the  borrower  <rf  security, 
authorized  the  lender,  in  the  event  of  the  loan  remaining  unpaid 
after  it  became  due,  to  seU  the  bonds  as  he  should  think  fit, 
and  undertook  to  make  good  any  deficiency  on  realization ;  the 
lender  sold  the  bonds  in  1889  for  a  price  insufficient  to  satisfy 
the  debt;  in  1891  the  borrower  died  without  having  given  any 
acknowledgment  of  the  debt,  and  in  1894  a  summons  was  taken 
out  by  the  equitable  mortgagee  in  an  action  for  administration 
of  the  estate  of  the  deceased  debtor,  claiming  to  be  admitted  to 
prove  for  the  deficiency ;  it  was  held,  under  the  statute  of  Jac.  L, 
that  a  right  of  action  accrued  in  1883  on  the  implied  promise  to 
pay,  which  was  not  affected  by  the  power  of  sale  and  undertaking 
to  pay  the  deficiency,  and  that  the  claim  of  the  lender  to  have 
the  deficiency  made  good  was  accordingly  statute-barred  (»). 

Where  by  the  terms  of  the  mortgage  deed  there  is  a  present  -v^iiere 
debt,  with  a  covenant  to  pay  on  demand,  the  demand  is  not  con-  covenant  by 
sidered  to  be  a  condition  precedent  to  the  bringing  of  the  action;  to  pay  '* on 
in  such  a  case,  therefore,  the  statute  will  begin  to  run  as  from  *®°*^'" 
the  date  of  the  instrument  (o), 

{k)  Ante,  p.  980.  (it)  J2f  MeHenry,  MoDermott  t.  Boyd, 

(l)  See  Beeves  r.  Butcher,  (1891)  2  Barker'e  Ciaim,  (1894)  3  Gh.  290,  C.  A. 

Q.  B.  609,  0.  A.  (o)  N(frUm  t.  EUam,  2  M.  &  W.  461, 

(m)  Semp  ▼.  Garland,  4  Q.  B.  619.  464. 
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Chap.  But  the  role  is  otherwise  with  regard  to  a  oovenant  by  a 

XLVni.     surety  for  the  mortgagor,  in  which  case  the  demand  must  be 

i  ^  ^^^^*     made  before  the  money  can  be  considered  as  owing  by  the 

l?f  yjf°*^^  surety,  and,  until  it  is  so  owing,  there  can  be  no  cause  of  action 

against  him;  so  that  the  statute  does  not  run  till  demand  is 

made  (/?). 


bj  BDTety. 


Cases  on  the  T. — Part  Payment  and  Acknowledgment  in  Writing. — Ab  to 
^  '  keeping  alive  the  right  of  personal  action  for  recovery  of  a 
mortgage  debt  by  part  payment,  the  decisions  on  cases  falling 
within  sect.  40  of  the  stat.  3  &  4  Will.  IV.  c.  27,  or  within 
sect.  8  of  the  stat.  37  &  38  Vict.  c.  57,  seem,  generally  speak- 
ing, to  be  equally  applicable  to  cases  falling  within  sect.  5  of  the 
stat.  3  &  4  WiU.  IV.  c.  42,  and  mee  versd, 

A  part  payment  to  take  a  case  out  of  the  statute  must  be  such 
a  payment  as  implies  an  acknowledgment  of  liability  and  a 
promise  to  pay  the  residue,  and  therefore  payment  in  bank- 
ruptcy proceedings  is  not  sufficient  (q). 

None  of  the  statutes  specify  by  whom  part  payment  is  to 
be  made  in  order  to  keep  alive  the  creditor's  remedy  on  the 
covenant  or  debt;  but  it  is  clear  that  payment  by  a  person 
interested  was  intended  (r).  It  has  been  held  that,  in  the  case 
of  an  action  to  recover  money  charged  on  land  (which  would 
include  an  action  on  a  covenant  or  collateral  bond  to  recover 
money  so  charged),  the  words  in  sect.  40  of  the  stat.  3  &  4 
Will.  IV.  c.  27,  "  by  the  person  by  whom  the  same  shall  be 
payable  or  his  agent,"  apply  equally  to  the  making  of  a  pay- 
ment and  the  signing  of  an  acknowledgment  (s). 

Payment  by  a  person  bound  to  pay  as  between  himself  and 
the  mortgagor  is  sufficient,  and  it  need  not  be  by  a  person 
bound  as  between  himself  and  the  mortgagee  {t). 

Principal  and  Where  a  surety  has  given  a  covenant  or  bond  for  payment  of 
the  mortgage  debt  and  interest,  payment  of  interest  by  the 
mortgagor  will  keep  alive  the  remedy  of  the  mortgagee  against 


Bj  whom 
payment  or 
acknowledg- 
ment is  to  De 
made. 


surety. 


(p)  Be  Brown's  Estate,  Brown  v. 
Brown,  (1893)  2  Ch.  300.  See  as  to 
contribution,  ante,  p.  107. 

(q)  Taylor  v.  Bollard,  (1902)  1  K.  B. 
676. 

(r)  Boddam  v.  MorUy,  1  De  G.  &  J. 
1,  18.  Bie^  Forsyth  t.  Bristows,  8  Ezch. 
716. 


(s)  Chinnery  t.  JEvans,  11  H.  L.  0. 
116,  128  ;  Harloek  v.  Ashberry,  19  Gh. 
D.  539,  C.  A.  Compare  tiie  judgment 
on  the  corresponding  Canadian  statute 
in  Leuin  v.  Wilson,  11  App.  Ca.  639, 
J.  C. 

(0  Bradshawy.W%ddr%ngUm^1llj,Z. 
Ch.  627,  C.  A. 
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the  surety  (e*).     And,  conversely,  payment  by  a  surety  will  keep        Chap, 
alive  the  remedy  against  the  mortgagor  (x).  ZLYIII. 

Payment  by  a  tenant  for  life  of  interest  on  a  mortgage  debt     §  ^  W* 


of  his  settlor  or  testator  is  an  acknowledgment  made  by  the  Tenant  for 
party  liable  by  virtue  of  such  specialty  within  the  meaning  of  i^^a^erman. 
the  stat.  3  &  4  Will.  IV.  o.  42,  s.  5,  so  as  to  keep  alive  the 
right  of  action  on  the  covenant  of  the  settlor  or  testator  against 
all  persons  interested  in  remainder  {y). 

So,  payment  by  a  dowress  was  held  to  be  sufficient  (s).  Dowrau. 

Payment  of  interest  by  an  assignee  of  the  equity  of  redemp-  Amignee  of 
tion  was  held  to  be  payment  by  an  agent  of  the  mortgagor  ^^mption. 
within  the  meaning  of  this  section  (a). 

Where  several  estates  are  originally  comprised  in  one  mort-  Owner  of 
gage,  and  the  several  equities  of  redemption  subsequently  come  5klJ<^^*^^ 
into  different  hands,  a  part  payment  made,  or  an  acknowledg- 
ment in  writing  duly  signed  and  given  by  the  owner  of  one 
estate,  will  prevent  the  statute  from  running,  and  keep  the  debt 
alive  as  against  the  owners  of  the  other  estates  who  have  not 
made  any  payment  or  given  any  acknowledgment,  even  though 
such  other  owners  be  bon&Jide  purchasers  for  value  (6). 

It  has  been  determined  under  the  same  section  that  the  payment  DeviBee  of 
of  interest  by  the  devisee  of  one  estate  upon  which  a  moiety  of  the  ^Jar^wl  ^th 
testator's  debts  was  charged  will  not  keep  alive  the  remedy  moiety  of 
against  the  devisee  under  the  same  will  of  another  estate  charged 
with  the  other  moiety  of  the  debts  (c).     It  will  be  observed  that, 
in  this  case,  the  two  estates  were  charged  with  different  debts. 

Nor  is  payment  by  trustees  sufficient  as  against  the  equitable  Payment  by 
devisee  for  life  (rf).  *'"'***^- 

In  the  case  of  an  annuity,  the  payment  of  the  dividends  on  a  Part  parent 
sum  of  stock  set  apart  to  meet  the  annuity  was  held  to  be  part  **'  "^"^ty- 
payment  (e). 

Payment  of  interest  by  a  stranger  will  not  prevent  the  statute  Payment  by 
from  running  (/).  "*™°«^- 


(m)  Dowling  y.  Fordf  11  M.  &  W. 
829 ;  lU  Fruby^  Aliwn  y.  Frwhy^  43 
Ch.D.  106,  111,C.A.  SeeJ2tfiVuw», 
LindteU  y.  FhxUipn,  30  Ch.  D.  291, 
C.  A.  Bat  8ee  HenUm  y.  Faddison^  68 
L.  T.  406. 

(x)  Conn  Y.  Taylor,  1  F.  &  F.  651 ; 
Seager  y.  AsUftif  3  Jnr.  N.  8.  481. 

Q)  Boddamr,  Morley,  1  De  G.  &  J.  1 ; 
Se  Fitzmauriee's  Minors^  16  Ir.  Ch.  R. 
446  ;  Fears  y.  Lainy,  L.  R.  12  £q.  41 ; 
EoUinythead  y.  Webtter,  37  Ch.  D.  651 ; 


Dibb  Y.  Walker,  (1893)  2  Ch.  429. 

(t)  Ames  Y.  Manneriny,  26  BeaY.  683. 

la)  Forsyth  y.  SriaUwe,  8  Exch.  716. 

[b]  Chinneryy.  JEvatu,  11  H.  L.  C. 
115. 

{e)  DickeMon  y.  TeasdaU,  1  De  G.  J. 
&  8.  67. 

{d)  Coope  Y.  Cresswdl,  L.  R.  2  Ch. 
112. 

(e)  Re  AshwelTs  Trusts,  John.  112. 

(/)  Chinnery  y.  Evan^,  11  H.  L.  C. 
116, 128  ;  Nrwbould  y.  Smith,  33  Ch.  D. 
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Chap.  -A.  receiver  appointed  hj  deed  in  the  usual  manner  is  the 

ZLYin.  "  agent "  of  the  mortgagor  for  the  purposes  of  the  Statutes  of 
§  ^  W-  Limitations,  as  generally  for  other  purposes  (g) ;  and  accord- 
Payments  ont  inglj,  payment  of  interest  by  such  receiver  out  of  the  rents  and 
by  TCoeiVer°'  profits  of  the  mortgaged  estate  is  a  sufficient  acknowledgment 
appointed  by  hy  part  payment  to  keep  alive  the  debt  (h). 
alive  right  of  Payment  by  a  receiver  in  possession  of  part  of  the  mortgaged 
*°*^^°*  estate  will  prevent  the  statute  from  running  in  favour  of  a 

reviver  of       purchaser  of  another  port  of  the  property  (t). 
part  of  estate.      Payments  by  a  receiver  appointed  by  the  Court,  if  made  pur- 
receiver  is        suant  to  an  order  of  the  Court,  will  keep  alive  the  mortgagee's 
appointed  by    remedies  (k).    But  where  a  receiver  in  a  suit  made  payments, 
without  the  sanction  of  the  Court,  on  account  of  a  debt  secured 
by  covenant,  it  was  held  that  the  payments  did  not  take  the 
claim  out  of  the  statute  as  against  the  covenanting  debtor  or  his 
estate  {I). 

The  appointment  by  the  Court  of  a  receiver  of  the  estate  of 
an  infant  was  held  not  to  prevent  the  operation  of  the  Statute 
of  Limitations  in  favour  of  such  infant  as  against  a  stranger  to 
the  suit,  although  found  by  the  master  to  be  an  incumbrancer 
on  the  estate  (m).  £ut  such  an  appointment  would  apparently 
prevent  the  statute  from  running  in  favour  of  a  stranger  against 
the  suitor  (w). 

In  a  case  under  Lord  Tenterden's  Act  (o),  it  was  said  that  if 
a  mortgagee  enters  into  possession  and  receives  the  rents,  such 
possession  is  pnnid  facte  to  be  taken  as  payment  of  interest  or 
principal,  as  the  case  may  be,  thus  preventiDg  the  statute  from 
running  so  as  to  bar  the  personal  remedy  for  the  debt  {p).  But 
this  was  a  mere  dictum  which  has  been  expressly  overruled,  and 
it  is  now  settled  that  the  receipt  of  rents  by  a  mortgagee  is  not 
a  payment  by  the  mortgagor,  or  by  anyone  on  his  behalf,  so  as 
to  prevent  the  debt  from  being  barred  (g).^2*Ci-rtAxZ^  -^^^  A^^^^  9^^ 


Receipt  of 
rent  by 
mortgagee. 


127,  C.  A.,  affirmed  on  other  gfronnds, 
14  App.  Ca.  423  ;  Brad^haw  v.  Widd- 
rifwttm,  (1902)  2  Ch.  430,  C.  A. 

(p)  See  anie^  p.  936. 

(h)  Re  Lord  Mmkerry,  9  Ir.  Ch.  R.  94 . 

(i)  Chinnery  v.  JSvanSy  11  H.  L.  C. 
115 ;  and  see  Brew  v.  Brew  (1899),  2 
Ir.  R.  163,  as  to  payment  by  aherin  of 
part  of  a  judgment  debt. 

(A)  Ibid. 

(/)  JThUley  T.  Lowe,  2  De  G.  &  J. 
704. 

(m)  ffarrieon  y.  Duignan,  2  Dr.  & 


War.  296 ;  Hunt  v.  Batetnan,  10  Ir.  Eq. 
377. 

(n)  Wrixon  v.  Vize,  3  Dr.  &  War. 
104  ;  Bixon  v.  Gay  fere,  17  Beav.  421  ; 
mil  V.  Stawell,  2  Ir.  L.  R.  302  ; 
-which,  howeyer,  were  cases  of  actions 
for  reooyery  of  land. 

(o)  9  Geo.  IV.  c.  14. 

Ip)  Broeklehurst  y.  Jeeeop,  7  Sim. 
438.  See  Fordham  y.  Wallis,  10  Ha. 
217,  228. 

{q)  Cockbum  y.  Edwards,  18  Ch.  D. 
449,  467,  C.  A. 
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So,  under  the  statute  7  Will.  IV.  &  1  Vict.  o.  28  (r),  a  pay-       Chap, 
ment  of  rent  by  a  tenant  of  mortgaged  property  to  the  mort-     ZLVIII. 
gagee,  in  consequence  of  a  notice  by  the  mortgagee  to  pay  the      §  ^  W- 
rent  to  him,  is  not  a  payment  by  the  mortgagor  or  his  agent  so  Payment  hj 
as  to  prevent  the  statute  from  running  (s).  IS^S^^on 

It  has  been  held  that  the  receipt  of  rents  by  a  mortgagee  will  °®^oe- 
keep  alive  a  collatered  bond  or  judgment  debt  by  which  the  collated 
mortgage  is  collaterally  secured  {t).    But  this  proposition  seems  securities, 
open  to  question. 

By  the  old  law,  payment  of  interest  by  one  of  several  joint  Payment  by 
contractors  took  the  case  out  of  the  statute  as  to  the  rest  of  the  OT"^°debtor' 
co-contractors  and  their  representatives,  though  made    more 
than  six  years  after  the  debt  became  due  {u).     But  this  is  now 
altered. 

The  Mercantile  Law  Amendment  Act  (x)  declares,  with  refer-  No  oo-con- 
ence  to  sect.  3  of  3  &  4  Will.  IV.  c.  42,  and  other  Acts,  that  }^  b^^dat 
when  there  shall  be  two  or  more  co-contractors  or  co-debtors,  of  Statutes  of 
whether  bound  or  liable  jointly  only,  or  jointly  and  severally,  payment  by 
or  executors    or    administrators  of   any  contractor,  no  such  »ny  other 

•^     ,    ,  '  00 -contractor. 

co-contractor  or  co-debtor,  executor,  or  administrator,  shall  lose 
the  benefit  of  the  said  enactments  or  any  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  payment  of  any 
principsd,  interest,  or  other  money  by  any  other  or  others  of 
such  co-contractors  or  co-debtors,  executors,  or  administrators. 

The  Act  does  not  apply  to  a  personal  action  brought  to 
recover  money  secured  by  a  mortgage  of  land ;  and  therefore 
payment  of  interest  by  one  of  two  mortgagors  prevents  the 
statute  from  running  in  favour  of  the  other  mortgagor  {y). 

The  Act  is  intended  only  to  give  protection  against  the 
common  creditor,  and  does  not  affect  the  rights  and  liabilities  of 
the  co-debtors  inter  se  (z). 

It  is  said  that  this  Act  does  not  apply  to  co-contractors  in  the  Whether  this 
relation  of  principal  and  surety  (a).  apS  to* 


saretieB. 


(r)  See  post.  Chap.  L.  (ir).  W.  494 ;  Boddard  ▼.  Ingram,  3  G.  &  D. 

(#)  Harlock  y.  Aahbeny,  19  Ch.  D.  *«. 

539.  0.  A.  W  1^  *  20  Vict.  o.  97,  s.  14. 

(0  DowUng  V.  Ford,  11  M.  &  W.  ., f  ^^i^ie  v.  Irwin  (1897),  2  Ir.  E. 

St.  128  ;  and  c«es  cited  there.  « ^  J  ^;.  ^    ^^^^  ^6  L.  J.  Oh. 

(u)  ChanneU  ▼.  Ditehbum,  6  M.  &  302. 
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XLYin. 

i  1  (v)> 

Tajmeat  on 
behalf  of  00* 
debtor. 

Pftyiiient  on 
ere  of 
bankniptojr. 


Mortgagor 
ftnd  mort- 
gagee the 
same. 


Deviaee  in  fee 
being  also 
tenant  for  life 
of  money 
charged. 


Hnsband  and 
wife. 


Nor  does  the  Act  apply  when  the  payment,  though  made  by 
one  co-debtor,  waa  made  by  him  for  and  on  behalf  of  another 
co-debtor  at  his  request  (6). 

The  section  is  not  retrospectiye  as  regards  the  date  of  the 
payment  (c). 

The  fact  that  part  payment  is  made  by  a  debtor  shortly  before 
his  bankruptcy  with  the  object  of  renewing  a  statute-barred 
debt,  will  not  prevent  the  creditor  from  proving  in  the  bank- 
ruptcy in  respect  thereof,  even  though  the  money  paid  may  be 
recoverable  from  the  creditor  on  the  ground  of  fraudulent  pre- 
ference (d). 

The  statute  never  runs  where  there  is  the  same  hand  to  pay 
and  the  same  hand  to  receive  (e).  Where  a  tenant  for  life  had 
paid  off  a  charge  on  the  estate  so  that  he  was  entitled  to  the 
charge  for  his  own  benefit,  it  was  held  that  the  statute  did  not 
run  during  his  life,  though  he  had  done  nothing  to  keep  the 
charge  alive ;  the  statute  could  not  be  appUed  where  there  was 
no  person  to  pay  the  charge,  and  no  person  who,  by  the  delay, 
could  be  led  to  suppose  that  the  charge  was  abandoned  or 
merged,  and  where  the  rent  out  of  which  the  interest  out  of  the 
charge  ought  to  have  been  paid,  was  receivable  by  and  belongs 
to  the  same  person  who  was  entitled  to  the  interest  (/). 

But  in  order  to  prevent  the  statute  from  running,  the  person 
in  receipt  of  the  rents  and  profits  of  the  land  charged,  and  also 
entitled  to  receive  the  interest  on  the  charge,  must  be  a  person 
liable  to  pay  the  interest.  So  where  a  testator  had  covenanted 
with  trustees  for  payment  of  a  sum  of  money  with  interest,  to 
be  held  in  trust  for  his  son  for  life,  with  remainders  over,  and 
had  charged  the  same  on  certain  lands,  and  devised  the  lands  so 
charged  to  his  son  in  fee,  and  the  money  was  never  raised  and 
no  interest  was  ever  paid ;  it  was  held  that  the  son,  not  being 
liable  to  pay  the  interest  on  the  charge,  the  claim  against  the 
testator's  estate  under  the  covenant  was  statute-barred  {g). 

So,  where  a  husband  borrowed  trust  funds,  to  the  income  of 
which  his  wife  was  entitled,  on  mortgage  of  lands  belonging  to 
him,  and  for  more  than  twenty  years,  during  which  the  husband 


{b)  Re  Tucker,  Tucker  y.  Tucker, 
(1894)  3  Gh.  429,  0.  A. 

le)  Jaekaon  v.  WoolUy,  8  E.  &  B. 
778. 

(k)  Re  Lane,  Exp.  Gaze,  23  Q.  B.  D. 
74. 

(e)  Per  Lord  St.  Leonards,  in  Bur' 


rowes  Y.  Gorcy  6  H.  L.  C.  907,  at 
p.  963  ;  iZ-?  Dixon,  inf. 

if)  Topham  v.  Booth,  36  Oh.  D.  607. 
See  Burrell  v.  Earl  of  Egremotit,  7  Beay. 
205. 

(^)  Re  England,  Steward  y.  England, 
(1895)  2  Ch.  820,  C.  A. 
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and  wife  lived  together  in  amity,  he  paid  no  interest  to  her  nor       Chap, 
to  the  trustee-mortgagee ;  it  was  held  that,  under  the  oircum-     ZLYIII. 
stances,  the  conclusion  in  law  was  that  the  husband  was  autho-      S  1 W' 
rized  by  his  wife  to  retain  the  interest  and  apply  it  for  their 
joint  use,  and  that  in  effect  there  was  the  same  hand  to  pay  and 
to  receive,  so  that  the  statute  was  prevented  from  running  (A). 

Under  the  stat.  21  Jew.  I.  c.  16,  which  did  not  provide  for 
acknowledgment  by  part  payment,  a  payment  out  of  personed 
estate  would  not  keep  alive  a  debt  against  realty,  which  was  also 
liable  to  pay  it  (t). 

Upon  the  same  principle  it  was  held  that  payment  of  interest 
by  the  devisee  of  the  mortgagor,  or  receipt  of  rent  by  a  creditor 
in  his  character  of  incumbrancer  on  the  real  estate,  ought  not  to 
preserve  the  debt  against  the  debtor's  personalty  (k).  But  the 
circumstances  in  that  case  were  somewhat  special. 

Under  sect.  40  of  the  stat.  3  &  4  Will.  IV.  c.  27  (as  re-  Aoknowledg- 
enacted  by  sect.  8  of  the  Eeal  Property  Limitation  Act,  1874  (/) ),  ^^^'{J  "^^^ 
an  acknowledgment  (unless  made  by  part  payment)  must  *'  in 
the  meantime "  be  given  in  writiug,  signed  by  the  person  by 
whom  the  money  shall  be  payable,  or  his  agent,  to  the  person 
entitled,  or  his  agent. 

Sect.  42  of  the  same  Act,  which  will  be  considered  later  (w),  Acknowledg- 
provides  that  no  arrears  of  interest  shall  be  recovered  extending  ^^.'^^  ^ 
over  more  than  six  years  next  after  the  same  has  become  due, 
"  or  next  after  an  acknowledgment  of  the  same  in  writing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent, 
signed  by  the  person  by  whom  the  same  was  payable  or  his 
agent." 

It  is  to  be  observed  that  the  former  enactment  does,  and  the  DistincUdn 
latter  does  not,  prescribe  that  the  acknowledgment  must  be  given  enac^enta  as 
"in  the  meantime."     A  payment  mcde  more  than  twelve  years  *^^^t®" 
after  the  cause  of  action  first  accrued,  but  less  than  twelve  years 
before  action  brought,  is  a  payment  "  in  the  meantime,"  which 
will  prevent  the  right  of  action  beiug  barred  («). 

It  would  seem  that  an  acknowledgment  given  at  any  time  as 
to  arrears  of  interest  in  respect  of  money  charged  on  land  will 

(h)  Re  Haufea,  BurcheU  t.  Sawetj  62  (t)  37  &  38  Vict.  o.  57. 

L.  J.  Ch.  463 ;  Be  JDixon,  Heynee  v.  W  ^^^»  ?•  3"^®'  ,       , 

D    0900^  2  Ch   561   C  A  ^   ^   CUfden^  Annaly   v.    Agar- 

JJ,,  ^1900)  l  on.  561,  O.  A.  ^11^^    JJ9QQJ    J    ^r^     ^74  .    ^^^^y   ^ 

(i)  Fuinam  y.  Batet,  3  Rusb.  188.  Davit,  13  Ir.  L.  R.  23  ;  contra,  Gregson 

{k)  Fordham  v.  Wall%9,  10  Ha.  217.        ▼.  Eindley,  10  Jur.  383. 

VOL.  II.— C.  O 


1002 


MORTGAOEE'S  BEHEDIES  — ACTION  ON  COVENANT,  ETC. 


C!hap. 
ZLTm. 

1 1  (▼)• 


Acknowledg- 
ment bj 
agent. 


Batification. 


Report  aa  to 
incambrancea 
does  not  bind 
person  not 
partjr  to  suit. 


entitle  the  mortgagee  to  claim  the  amonnt  of  arrears  admitted, 
provided  he  brings  his  action  widiin  six  years  after  the  acknow- 
ledgment. 

In  Balding  v.  Lane  (o),  where  the  mortgagor  gave  an  acknow- 
ledgment as  to  arrears  more  than  six  years  after  the  first  failure 
to  pay  interest,  Lord  "Westbury,  C,  uicidentally  said  that  if 
there  had  been  no  second  mortgagee  the  acknowledgment 
would  have  let  in  all  arrears. 

Ab  the  requirements  of  these  two  sections  with  regard  to 
acknowledgment  are  in  other  respects  virtually  identical^  deci- 
sions under  one  of  these  sections  on  the  various  points  which 
have  arisen  as  to  acknowledgments  are  equally  applicable  to  the 
other  section ;  it  will  therefore  be  convenient  in  this  place  to 
consider  the  effect  of  these  enactments  together. 

The  words  "  by  the  person  by  whom  the  same  shall  be  payable 
or  his  agent "  include  any  person  who,  as  between  himself  and 
the  mortgagor,  is  boimd  to  pay  the  interest  {p). 

It  is  clearly  settled  that  an  agent  need  not  be  authorized  in 
writing  {q).  The  agency  may  be  inferred  from  the  circum- 
stances of  the  case  (r).  Where  the  solicitor  of  the  defendants 
wrote  a  letter  acknowledging  their  right  to  the  money  claimed, 
an  inquiry  was  directed  whether  the  solicitor,  when  he  wrote 
the  letter,  was  the  agent  of  the  defendants  («). 

In  the  case  of  a  mortgage  of  land  and  a  policy,  the  payment 
by  the  office  issuing  the  policy,  of  the  surrender  value  to  the 
mortgagee  is  not  a  payment  by  the  agent  of  the  person  liable 
to  pay  {t). 

Where  a  person  purports  to  act  as  an  agent  for  another,  a 
subsequent  ratification  by  the  latter  is  as  effectual  as  if  the 
agent  had  been  originally  specifically  appointed  for  the  purposes 
of  the  Act  (w). 

The  report  of  a  Master  on  a  reference  as  to  incumbrances, 
finding  that  a  charge  was  established,  was  held  not  to  be  a 
sufficient  acknowledgment  under  sect.  40,  as  the  master  was  in 


(o)  1  De  G.  J.  &  S.  122,  at  p.  128, 
oited  infra,  p.  1004. 

(jo)  Bradahmo  v.  JFiddrinaton,  (1902) 
2  Ch.  430,  C.  A. 

(q)  Colet  V.  IVeeothiekf  9  Ves.  260. 

(r)  See  Truloek  v.  Bobey,  12  Sim.  407  J 
Thome  y.  JECeardf  (1896)  1  A.  0.  496. 

(«)  Toft  ▼.  Stmfwmt  1  De  a.  M.  ft 


a.  28. 

it)  B$  Cli/deHf  iup» 

(m)  JatMs  y.  Briffht,  6  Blng.  633 ; 
Fostm-  y.  Bates,  12  M.  &  W.  233.  Aa 
to  the  nature  and  extent  of  the  autho- 
rity of  an  agent,  see  Fole  y.  Leaak,  28 
Beay.  662  ;  affirmed  in  D.  P.,  9  Jor. 
K.  S.  829. 
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iio  sense  the  agent  of  the  debtor  so  as  to  bar  a  secured  inoum-       Chap, 
branoer  who  was  not  a  party  to  the  suit  (x).  XL VIII. 

An  admission  in  an  answer  or  affidavit  by  a  person  entitled  _A_iIiL- 
who  is  a  party  to  the  suit  is  sufficient  (y).  Admiflsion  in 

The  acknowledgment  will  be  sufficient  if  it  be  made  by  a  Admowledir- 
trustee  of  the  estate,  whether  he  be  a  devisee  in  tinist  (s)  of  the  ment  by- 
debtor,  or  a  trustee  appointed  by  the  Court  (a),  just  as  the  exwutor' 
acknowledgment  of  an  executor  will  keep  alive  a  debt  against 
all  parties  beneficially  interested.    And  an  acknowledgment  by 
one  of  several  executors  is  sufficient  (b).     But  an  acknowledg- 
ment by  one  devisee  does  not  apparently  prevent  his  co-devisee 
from  pleading  the  statute  (c). 

Where  an  acknowledgment  is  made  by  a  person  who  fills  a  Aoknowledg- 
double  character,  as  that  of  executor  and  beneficial  devisee  of  the  ^^^  ^ 
debtor,  it  is  a  general  acknowledgment,  and  will  not  be  applied  double 
to  one  character  more  than  to  the  other,  and  the  interest  of  the 
person  making  it  as  beneficial  devisee  will  be  affected  no  less 
than  his  interest  as  executor  {d) ;  but  if  he  be  executor  of  one 
debtor,  and  be  also  a  debtor  individually  in  respect  of  the  same 
debt,  an  act  done  by  him  which  he  was  bound  to  do  in  his  in- 
dividual character,  and  which  amounts  to  an  acknowledgment, 
will  not  he  prinid  facie  considered  to  have  been  done  as  executor  (e). 
He  fills  the  place  of  two  persons,  and  the  question  is  by  whom  the 
promise  was  made,  and  jiot  what  is  the  extent  or  effect  of  it. 
,     Where  money  which  ought  to  have  been  applied  to  the  pay- 
ment of  debts  has  been  wrongfully  paid  over  to  residuary 
legatees,  but  the  debts  have  been  kept  alive  against  the  executors, 
the  residuary  legatees  cannot  set  up  the  statute  in  bar  to  a 
claim  by  the  creditors  for  the  refunding  of  the  moneys  thus 
paid  (/). 

Under  sect.  42,  it  has  been  held  that  an  acknowledgment  by  Acknowledg- 
a  mortgagor  of  more  them  six  years'  interest  being  due  does  mortgi^or 
not  preclude  a  puisne  mortgagee  from  relying  on  the  statute,  do^notpre- 

___  ,,        A  .  -Li  1  ±  dude  puisne 

Where,  therefore,  a  mortgagor  was,  but  a  second  mortgagee  was  mortgagee 
not,  a  party  to  a  transfer  of  the  first  mortgage,  the  interest  on  ^^^Tute?^ 
which  was,  as  recited  in  the  transfer,  upwards  of  six  years  in 

(x)  mil  V.  Stawell,  2  Ir.  L.  R.  302.  (1897)  2  Ch.  181. 

[v)  Blair  y.  Nugent,  3  J.  &  L.  677.  (e)  Dickenson  y.  TeasdaUy  1  De  G.  J. 

Tz)  St,  John  y.  Boughton,  9  Sim.  219.  &  S5.  52.    See  ante,  p.  997. 

[a)  Toft  ▼.  Stevenson,  1  De  Gt.  M.  &  ((f)  Fordham  y.  Wallis,  10  Hare,  217. 

G-.  28.  (e)  Way  y.  Basset,  6  Hare,  65. 

(h)  Se  Maedonaldf  Dick  y.  Fraser,  (/)  Fordham  y.  JFalliSf  sup. 
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arrear,  it  was  held  that  the  second  mortgagee  was,  notwithstand- 
ing the  recital,  entitled  to  redeem  the  first  mortgagee  on  pay- 
ment of  principal  and  six  years'  arrears  of  interest  only  {g) .  The 
acknowledgment  is  confined  to  the  interest  of  the  person  giving 
the  acknowledgment  (A). 

Sect.  5  of  the  stat.  3  &  4  Will.  IV.  c.  42  does  not  require 
the  payment  or  acknowledgment  to  be  made  to  the  person 
entitled,  or  to  amount  to  a  promise  to  pay;  therefore  an  admis- 
sion of  a  bond  debt,  contained  in  an  answer  of  the  executors  of 
the  obligor,  in  a  suit  to  which  the  obligee  was  not  a  party,  was 
held  to  be  sufficient  to  take  the  bond  debt  out  of  the  operation 
of  the  statute  («").  So,  a  recital  in  a  deed  executed  by  the 
mortgagor,  but  to  which  the  mortgagee  was  not  a  party,  was 
held  to  be  a  sufficient  acknowledgment  within  this  section  (k). 
But  where  a  mortgagor  by  deed  conveyed  the  mortgaged  estate 
with  other  property  to  trustees,  upon  trust  to  pay  off  all  mort- 
gages and  incumbrances  affecting  his  property,  it  was  held  that 
this  was  not  a  sufficient  acknowledgment  as  regarded  a  particular 
mortgage  (/). 

Sect.  5  does  not  say  that  acknowledgment  is  to  be  given  before 
the  debt  becomes  statute-barred,  and,  if  this  enactment  stood 
alone,  it  seems  clear  that  an  acknowledgment  given  after  the 
expiration  of  the  statutory  limit  would  revive  the  debt,  and  the 
right  to  bring  a  personal  action  for  its  recovery.  And  such 
appears  to  be  still  the  case  with  regard  to  debts  not  charged  on 
land  or  rent  (m). 

To  a  plea  of  the  statute  upon  a  mortgage  deed  the  plaintiff, 
in  order  to  take  the  case  out  of  the  statute  by  acknowledgment 
in  writing  under  sect.  5,  must  reply  such  acknowledgment,  and 
that  action  was  brought  within  the  statutory  period  (w). 

Acknowledgment  by  part  payment  may  be  proved  by  any 
evidence  admissible  according  to  the  ordinary  rules ;  and  after 
the  death  of  a  person  alleged  to  have  made  such  payments  the 
fact  may  be  proved  by  indorsements  on  the  deed  or  bond  of 
such  payments  made  while  the  statutory  time  was  running  (o). 


iff)  Bolding  v.  Lane^  1  De  G.  J.  &  S. 
122.  See  Atthury  v.  Attbury,  (1898) 
2Ch.  111. 

(A)  Chinfiery  y.  Svans,  11  H.  L.  C. 
116,  at  p.  135. 

(t)  Moodie  t.  Banniateri  4  Drew. 
433. 


{k)  Forsyth  y.  BrUtowe^  8  Exch.  716. 

(I)  Howeult  V.  Bonser,  3  Exch.  491. 

(m)  See  Be  Zone,  Exp,  Gaze,  23  Q.  B. 
D.  74. 

(n)  Eempe  v.  OibbmSj  9  Q.  B.  609. 

(o)  Scarle  v.  lord  Barrington^  2  Stra. 
826 ;  Gieadow  v.  Atkin,  1   Or.  &  M. 
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And  it  would  seem  that,  if  such  indorsements  are  undated,  the       Chap, 
time  at  which  the  payments  were  actually  made  may  be  proved    XLVin. 
aliunde  {p).  §  ^  W- 

Payment  of  part  of  a  sum  secured  by  a  covenant  or  bond  is 
not  necessarily  an  acknowledgment  that  the  whole  amount 
claimed  is  due  {q). 

It  is  to  be  observed  that  an  acknowledgment  under  these  To  whom 
sections  must  be  given  to  the  person  entitled  or  his  agent,  and  ^^t*^^i^^" 
that  an  acknowledgment  given  to  a  third  person,  such  as  would  given  under 
be  sufficient  under  sect.  5  of  the  stat.  3  &  4  WiU.  IV.  o.  42  (r),  ^^2^.^ 
will  not  be  sufficient  to  keep  alive  a  mortgagee's  right  to  recover 
money  charged  on  land  or  arrears  of  interest  («).      The  require- 
ments of  sects.  40  and  42  in  this  respect  have,  however,  been 
liberally  construed.      The  acknowledgment  may  be  made  in  an 
affidavit,  schedule,  or  answer,  although  in  those  oases  it  may  be 
said  that  it  is  made  to  the  Court  and  not  to  the  party  (t). 

So,  it  has  been  held  that  an  admission  of  a  debt  in  an  in-  Acknow- 
solvent's  schedule,  being  made  for  the  benefit  of  the  creditors,  baSuptey. 
might  be  said  to  be  to  the  creditors,  and  being  signed  by  the 
debtor  was  a  sufficient  acknowledgment  (w).  Proceedings  in 
insolvency  are  now  abolished  {x) ;  but  it  is  conceived  that  the 
principle  of  the  decision  referred  to  would  apply  equally  to  pro- 
ceedings in  bankruptcy,  so  as  to  render  an  admission  of  a  debt 
charged  on  land  by  a  bankrupt  in  his  balance  sheet,  statement 
of  accounts,  or  answers  in  examination,  a  sufficient  acknowledg- 
ment in  favour  of  the  creditor  in  a  subsequent  action  to  enforce 
payment  of  the  money  charged. 

With  the  exception  referred  to,  it  is  settled  that  the  person  to  Acknowledg- 
whom  an  acknowledgment  is  made  must  be  one  who  is  in  a  to^^r^n* 
position  to  demand  payment  of  the  money  (y).     So,  the  suffi-  entitled  to 
ciency  of   an   acknowledgment  given  to  the    solicitor    of   a  payment. 
widower,  before  letters  of  administration  to  the  wife's  estate 


410.  Sect.  3  of  Lord  Tenterden's  Act 
(9  Geo.  IV.  c.  14)  does  not  apply  to 
specialty  debts. 

(p)  Briggi  y.  WiU<m^  6  De  G-.  M.  & 
G.  20.  See  Glgn  y.  Bank  of  Englandy 
2  Yes.  Sen.  88 ;  Qale  y.  Caperti,  1  A.  & 
E.  102 ;  Smith  y.  Battens,  I  Moo.  &  B. 
841. 

{q)  Aihlin  y.  Lee^  44  L.  J.  Ch.  376. 

(r)  See  anU^  p.  990. 


(»)  Grenfelly.  GirdUitone,  2  Y.  &  C. 
Ex.  676. 

(0  Blair  y.  Nugent^  Z  J,  &  li.  658, 
673,  677 ;  Carson,  R.  P.  Stat.  199. 

(k)  Barrett  y.  Birmingham,  4  Ir. 
Eq.  R.  637 ;  Morrogh  v.  Fotcery  5  Ir. 
L.  R.  494  ;  Eanan  y.  Fotcer,  8  Ir. 
L. R.  605. 

(x)  See  35  &  36  Vict.  c.  68,  s.  17. 

(y)  Gre^fell  v.  Girdle$tone,  2  Y.  &  C. 
Ex.  676. 
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had  been  granted,  was  doubted  by  Ejught-Brace,  Y.-C,  but  it 
was  not  necessary  to  decide  the  point  (2). 

In  order  to  amount  to  a  sufficient  acknowledgment,  the  party 
must  use  language  which  clearly  admits  his  own  liability  to  pay 
the  debt  (a).  So,  a  letter  written  by  one  of  two  executors  to  the 
plaintiff  was  held  not  to  be  a  sufficient  acknowledgment,  because 
it  was  written,  not  with  a  view  of  making  himself  liable,  but  in 
order  to  throw  the  burden  of  payment  on  his.  co-executor  (6). 
A  letter  or  series  of  letters  admitting  the  debt,  expressly  or  by 
necessary  inference,  will  be  sufficient.  So,  a  direction  in  a  will 
as  to  payment  of  a  debt  of  the  testator  was  held  to  be  a  good 
acknowledgment  {c) ;  and  a  written  proposal  of  terms  for  pay- 
ment of  a  judgment  debt,  with  an  expression  of  hope  that  such 
terms  would  be  acceptable,  was  held  to  be  a  sufficient  acknow- 
ledgment of  the  debt  {d). 

But  mere  passive  acquiescence  by  the  debtor  in  a  statement  as 
to  the  debt  made  by  the  creditor  will  not  be  a  sufficient  acknow- 
ledgment. So,  where  a  mortgagee  sent  an  account  of  the  debt 
to  the  mortgagor,  showing  appropriation,  towards  payment  of 
the  debt,  of  certain  moneys  which  were  in  the  mortgagee's 
control,  and  the  mortgagor  did  not  object  to  the  account  or 
appropriation,  it  was  held  that  there  was  no  acknowledgment  (e). 

An  acknowledgment  need  not  state  the  amount  of  the  debt 
alleged  to  be  due  (/),  which  may  be  proved  by  parol  evidence  {g). 
So,  where  a  mortgagee  of  harbour  works  and  toUs  wrote  to  com- 
plain of  non-payment  of  interest  on  a  mortgage,  and  received  in 
reply  a  letter  statiag  that  the  non-payment  of  interest  was  owing 
to  expenses  incurred  by  the  mortgagor  in  connection  with  the 
mortgaged  undertaking,  this  was  held  to  be  a  sufficient  acknow- 
ledgment, both  as  to  principal  and  interest  (A). 


8ft4Will.  vi. — Disabilities. — ^The   provisions    of  sect.  4  of    the  stat. 

IV.  0. 42, 8.  4.  3^4  ^jjj  jY  ^  42,  with  regard  to  preserving  rights  of  action 


(«)  Holland  r,  Clark,  1  Y.  &  0.  0.  C. 
161. 

{a)  GrenfeU  y.  Girdlettone^  sup, 

(b)  Holland  v.  Clark^  tup, 

\c)  Millington  v.  Thotnpton^  3  Ip.  Ch. 
B.  236. 

(d)  Vincent  v.  Willington,  1  Long,  k 
Town.  466. 

(e)  Re  MoUenry,  McDermot  y.  Boyd, 
Barker's  Claim,  (1894)  3  Ch.  290,  0.  A. 


(/)  ClMli/n  Y.  Dalby,  2  Y.  &  C.  Ex. 
170,  188,  190;  4  Y.  &  C.  Ex.  288. 
See  Hales  y.  Stevenson,  9  Jnr.  N.  S. 
801 ;  Joriin  y.  South  Eastern  Rail,  Co., 
6  De  G.  M.  &  G.  270. 

{g)  Cheslyn  y.  Balhy,  tup,;  Duydale 
Y.  ViUf  6  Ir.  L.  R.  668;  Hanan  y. 
J*ower,  8  Ir.  L.  R.  606. 

(A)  Jortin  y.  South  Eastern  Rail,  Co.y 
6  De  G.  H.  &  G.  270. 
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during  disabilities,  appear  to  be  to  the  same  effect  as  the  provi-       Chap, 
sions  of  sect.  16  of  the  stat.  3  &  4  WiU.  IV.  c.  27,  which  will    XLVIII. 
be  oonsidered  later  in  dealing  with  the  bar  of  actions  for  fore-     8  ^  v^^)- 
closure  (t). 

Neither  the  stat.  3  &  4  Will.  IV.  o.  27,  nor  the  Real  Pro-  8  &  4  wm. 
perty  Limitation  Act,  1874(A),  contains  any  provision  preserving  37  '^^g  Viot. 
the  right  of  action,  in  cases  falling  within  sect.  40  and  sect.  8  of  «•  ^7. 
those  respective  Acts,  where  the  person  entitled  to  demand 
payment  of  money  charged  on  land  is  an  infant,  or  under  any 
other  disability.      But  it  is  clear  that  an  infant  or  person  of 
unsound  mind  is  not  competent  to  give  a  discharge  for  the 
money,  and  it  has  been  held  that,  iu  the  case  of  an  infant,  the 
statute  begins  to  run  so  as  to  bar  the  right  of  action  under 
sect.  40  from  the  time  when  the  person  entitled  to  bring  such 
action  attains  twenty-one  years  (/).    Coverture  is  no  longer  a 
disability  in  cases  falling  within  the  Married  Women's  Property 
Act,  1882  (w). 

By  sect.  10  of  the  Mercantile  Law  Amendment  Act  (n),  Absence 
absence  beyond  seas  when  the  cause  of  action  arises  no  longer  ^^^  ®®**' 
entitles  the  plaintiff,  in  an  action  of  covenant  or  debt,  to  an 
extension  of  the  statutory  period  within  which  he  must  bring 
his  action. 

But  the  stat.  21  Jac.  I.  c.  16  does  not  begin  to  run  in 
favour  of  a  defendant  to  an  action  of  debt  so  long  as  he  is 
beyond  seas ;  for,  by  the  stat.  4  &  5  Anne,  c.  8,  s.  19,  such 
action  may  be  brought  agaiust  him  within  six  years  after  his 
return  from  beyond  seas;  and  it  makes  no  difference  that  the 
action  is  one  in  which  the  writ  or  notice  of  the  writ  might,  by 
leave  of  the  Court,  have  been  served  out  of  the  jurisdiction 
under  E.  8.  0.  Ord.  XU.  (0). 

(i)  Qeepottf  Chap.  L.  (vii).  (m)  46  &  46  Viot.  0.  75. 

{k)  87  «  38  Viot.  o.  67.  >^j  Muturus  Bey  v.  Qadban,  (1894) 

(/)  Hgffoti  T.  JeJfvrtWf  12  Sim.  26.         2  Q*  B.  352,  C.  A, 
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Chap, 
g  2  (i).  Section  11. 

Bar  of  Mortoaoeb's  Bioht  to  Arrears  of  Interest. 

i. — ^What  Arrears  of  Interest  are  reooverable  in  Actions  of 
Covenant  or  Debt. — By  3  &  4  Will.  IV.  c.  27,  s.  42,  it  is  enacted 
that: — 

No  aneaiB  of  '^  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
rent  or  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 

intereafcto  be  ^^y  legacy,  or  any  damages  in  respect  of  any  such  arrears  of  rent 
more  than  rix  ^^  interest,  shall  be  recovered  by  any  distress,  action,  or  suit,  but 
years.  within  six  years  next  after  the  same  respectively  shall  have  become 

due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his  agent :  Pro- 
vided nevertheless,  that  where  any  prior  mortgagee  .or  other  incum- 
brancer shall  have  been  in  possession  of  any  land,  or  in  the  receipt 
of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit 
shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage 
or  other  incumbrance  on  the  same  land,  the  person  entitled  to  such 
subsequent  mortgage  or  incumbrance  may  recover  in  such  action  or 
suit  the  arrears  of  interest  which  shall  have  become  due  during  the 
whole  time  that  such  prior  mortgagee  or  incumbrancer  was  in  such 
possession  or  receipt  as  aforesaid,  although  such  time  may  have 
exceeded  the  said  term  of  six  years  "  {p). 


Limitation  of 
right  of 
action  on 
oovenant,  &o. 


Apparent 
discrepancy 
between  the 
two  enact- 
ments. 


It  has  been  seen  (q)  that  sect.  3  of  the  stat.  3  &  4  Will.  IV. 
c.  42,  enacts  that  actions  of  covenant  or  upon  specialty  debts 
must  be  brought  within  twenty  years  after  the  cause  of  action, 
which  period  is  now  reduced  to  ticelve  years  in  the  case  of  such 
actions  brought  to  recover  moneys  charged  on  land,  with  a 
saving  proviso  in  case  of  acknowledgment  in  writing  or  by  part 
payment. 

Questions  arose  as  to  the  apparent  oonfliot  between  the  two 
statutes  of  Will.  lY.,  which  were  passed  almost  simultaneously, 
and  in  several  cases  the  Courts  were  of  opinion  that  they  are  to 
be  reconciled  by  treating  sect.  3  of  o.  42  as  an  exception  out  of 
the  operation  of  the  former  Act  (r).  The  result  of  the  decisions 
would  appear  to  be  to  establish  that  the  remedy  against  the 
land  under  the  former  statute  (c.  27)  was  not  extended  by 


(p)  As  to  what  arrears  of  interest 
are  recoverable  by  a  mortgagee  on 
taking  the  accoanto  in  actions  of  fore- 
closure and  redemption,  see  pott^ 
Chap.  LIV. 


iq)  Ante,  pp.  990  et  »eq. 

(r)  Paffet  v.  Fohf/,  2  Bing.  N.  C. 
679 ;  StraoKan  y.  Thomas,  12  A.  &  £. 
666 ;  Manning  y.  Pkelpt,  24  L.  J.  Ex. 
62 ;  Eomfrty  v.  Q^ry^  7  C  B.  667. 
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Chap. 

XLVni. 

§  2  (i). 


reference  to  the  personal  remedy  under  the  latter  (c.  42) ;  nor, 
on  the  other  hand,  was  the  personal  remedy  abridged  by  refer- 
ence to  that  against  the  land.  So,  in  Du  Vigier  v.  Lee  (s),  it 
was  held  that  a  mortgagee  of  land,  whose  debt  w6ls  also  secured 
by  a  covenant  in  the  mortgage,  and  by  a  collateral  bond,  was 
entitled  in  a  foreclosure  suit  to  recover  twenty  years'  arrears  of 
interest.  But  this  decision  was  overruled  by  Lord  Cottenham,  0., 
in  Hunter  v.  Nockolds  (^),  where  his  loi^dship  said  that  the  only 
mode  of  reconciling  the  two  enactments  in  accordance  with  the 
presumable  intentions  of  the  legislature  was  to  treat  the  effect 
of  the  conjoined  enactments  as  being  that  no  more  than  six 
years'  arrears  of  rent  or  interest,  in  respect  of  any  sum  charged 
upon,  or  payable  out  of,  any  land  or  rent,  shall  be  recovered  by 
any  distress,  action,  or  suit,  except  in  actions  upon  covenant  or 
debt  in  specialty,  in  which  cases  the  limitation  shall  be  twenty 
years. 

Thus,  though  the  mortgagee  could  only  recover  six  years 
arrears  against  the  land  mortgaged  under  the  stat.  3  &  4  Will. 
IV.  0.  27,  s.  42,  yet  in  an  action  of  covenant  he  could  formerly 
have  recovered  twenty  years'  interest  under  the  stat.  3  &  4 
Will.  IV.  c.  42,  s.  3. 

The  period  within  which  actions  may  be  brought  for  the  What  arrears 
recovery  of  money  charged  on  or  payable  out  of  land  or  rent  ^jj^^  be 
has  now  been  reduced  to  twelve  years  (m),  and,  as  has  been  seen,  recovered  in 

.•..*...  T       A  x»  jv  J    •  i     ^         V    action  on  the 

this  Imut  applies  to  actions  on  the  covenant  m  respect  of  such  covenant 
moneys  {x).    The  result  would  appear  to  be  (applying  the  prin-  ^^^^  ^^^ 
dple  of  Hunter  v.  Nockold%{y))^  that  a  mortgagee  to  whom  more  land, 
than  six  years'  arrears  of  interest  are  owing  on  a  mortgage, 
containing  the  usual  covenant  for  payment,  is  on  the  footing  of 
a  secured  creditor  in  respect  of  the  principal  and  sik  years' 
arrears,  and  of  a  specialty  creditor  in  respect  of  the  remainder 
of  any  arrears  which  have  accrued  due  at  any  time  during  the 
twelve  years  last  past ;  and  that  such  arrears  are  accordingly 


on 


(«)  2  Ha.  826. 

(t)  1  Mao.  &  O.  640.  See  also  Shaw 
T.  Johnson y  1  Dr.  &  S.  412  ;  Sinclair  y, 
Jaekton,  17  Beav.  405;  Bound  v.  Bell, 
80  Beav.  121 ;  Re  Lloyd,  Lloyd  y. 
Lloyd,  (1903)  1  Gh.  385,  C.  A. 

(m)  See  37  &  38  Vict.  o.  57,  s.  8. 

(x)  &eeante,  p.  991. 

(y)  1  Mac.  &  G.  640.  See  Darley  y. 
Tennant,  53  L.  T.  257,  in  which  case  it 


was  held  that  arrears  of  rent  reserved 
by  a  lease  could  be  recovered  in  an 
action  on  the  covenant  to  pay  rent  for 
the  full  period  limited  for  bringing 
such  action,  notwithstanding  sect.  8 
of  the  Real  Property  Limitation  Act, 
1874,  inasmuch  as  that  section  applies 
only  to*  actions  for  the  recovery  of 
moneys  charged  on  or  payable  out  of 
land,  and  not  to  rent  reserved  by  a 
lease. 
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Chap. 

ZLYin. 

§  2  (i). 


Arreftn 
reooverable  in 
aonon  on 
ooTenant 
where  debt 
charged  on 
pers^ialtj. 


Annuity  deed 
not  collater- 
ally seonred 
by  covenant. 


Bom  payable 
by  instal- 
ments. 

Mortgage  of 
reversionary 
interest  in 
proceeds  of 
sale  of  land. 


recoverable  in  an  action  on  the  ooyenant  against  a  mortgagor. 
It  IB  not,  however,  at  all  clear  that  the  principle  of  Hunter  v. 
Nockoids  applies.  That  decision  has  been  explained  as  being 
due  to  the  fact  that  the  two  enactments  in  question  were  passed 
within  three  weeks  of  one  another  (z).  And  in  an  Irish  case  (a) 
Porter,  M.  R.,  treated  the  decision  in  Sutton  v.  Sutton  as  getting 
rid  of  the  anomalous  results  of  the  decision  of  Hunter  v. 
Nockokh.  On  the  other  hand,  the  Court  of  Appeal  in  a  recent 
case  {h)  referred  to  Hunter  v.  Nockold*  without  explanation  or 
disapproval.  The  question,  therefore,  seems  to  be  still  an  open 
one. 

If  the  mortgagee  has  no  covenant  for  payment,  he  is 
merely  a  simple  contract  creditor,  and  cannot  recover  arrears  of 
interest  beyond  Bix  years  (c). 

As  the  Heal  Property  Limitation  Act,  1874,  applies  (so  far  as 
it  relates  to  mortgages)  only  to  the  recovery  of  moneys  charged 
on  or  payable  out  of  land  or  rents,  it  would  seem  that  a  mort- 
gagee of  personalty  other  than  leaseholds  may  still,  in  an  action 
on  the  covenant,  recover  arrears  of  interest  extending  over  twenty 
years. 

An  annuity  charged  on  land,  but  not  collaterally  secured  by 
a  personal  covenant  for  payment  thereof,  is  within  sect.  42  of 
the  stat.  3  &  4  Will.  lY.  c.  27  (an  annuity  so  charged  being 
included  in  the  definition  of  ''rent''  for  the  purposes  of  the 
Act  ((/)),  so  as  to  bar  the  annuitant  from  recovering  more  than 
six  years'  arrears  {e), 

A  sum  charged  on  land  and  payable  by  yearly  instalments  is 
within  the  section  (/). 

A  mortgage  of  a  reversionary  interest  in -the  proceeds  of  lands 
devised  upon  trust  for  sale  is  a  mortgage  of  a  sum  of  money 
''  payable  out  of  land  "  within  the  meaning  of  sect.  42.  So 
where  a  married  woman,  entitled  after  the  death  of  a  tenant  for 
life  to  a  share  of  a  fund  arising  from  the  proceeds  of  sale  of 
land  so  devised,  mortgaged  the  same  by  deed  acknowledged, 
containing  a  covenant  to  pay  full  interest;  the  covenant  was 


{z)  Sutton  r.  Button,  22  Ch.  D.  511, 
per  Cotton,  L.  J.  And  see  43  Ch.  D. 
110. 

{a)  Re  KiigentU  Trutit,  19  L.  R.  Ir. 
147. 

{b)  Re  Lloyd,  Lloyd  ▼,  Lloyd,  (1903) 
\  Ch,  386, 


(c)  Hodget  v.  Croydon  Canal  Co,,  8 
Beav.  86 ;  Bamea  y.  Glenton,  (1899)  1 
Q.  B.  685,  C.  A. 

{d)  Ante,  p.  764. 

{e)  Franeia  v.  Grover,  6  Ha.  39 ;  Re 
AihufeWe  Truatt,  John.  112. 

(/)  Vppingtonr.  Tarrant,  12  Ir,  Oh, 
it.  262, 
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rejected  as  being  the  oovenant  of  a  married  woman,  and  it  was       Chap, 
held  that  the  mortgagee  ooold  claim  no  more  than  six  years'     ZLVIII. 
interest  (^).  §  ^  i^)- 

But  a  mortgage  of  a  reversionary  interest  in  a  fund  represent-  Mortgage  of 
ing  residuary  personal  estate  of  a  testator,  though  wholly  or  ii^^rest^'^ 
partially  invested  on  mortgage  of  real  estate,  is  not  a  sum  of  personalty, 
money  payable  out  of  land,  and  accordingly  sect.  42  does  not 
apply,  and  there  is  no  limit  to  the  arrears  of  interest  recover- 
able (A). 

It  has  been  held,  that  money  lent  on  the  security  of  turnpike  Mortgage  of 
tolls  was  not  charged  on  land  within  the  meaning  of  sect.  42,  ' 
and  accordingly  that  the  mortgagees  were  entitled,  in  a  suit  for 
the  recovery  of  arrears  of  interest,  to  recover  the  whole  amount 
of  the  arrears  extending  over  more  than  six  years  last  past  (i). 
But  a  mortgage  by  a  canal  company  of  the  canal  and  works 
with  the  rates  was  held  to  be  a  charge  on  land  within  the  Act  (k) . 

Where  there  is  a  charge  on  real  estate  situate  in  a  colony  in  Mortgage  of 
which  3  &  4  Will.  IV.  c.  27  is  not  in  force,  arrears  of  interest  ^^  *^«^- 
are  recoverable  for  more  than  six  years,  even  though  the  question 
has  arisen  in  a  suit  in  England  (/). 

Where  a  railway  company  issued  debentures  under  its  specisd  Statutory 
Act,  and  gave  to  the  holders  certificates  and  also  interest  warrants  J^mpimy. 
signed  by  its  secretary ;  it  was  held  that  the  liability  of  the 
company  being  statutory  the  period  of  limitation  was  twenfy 
years  (m). 

ii, — ^Acknowledgment. — ^Seot.  42  does  not  recognize  aoknow-  Acknowledg- 
ledgment  by  part  payment,  but  requires  that  an  acknowledgment  STwriSng. 
must  be  in  writing,  given  to  the  party  entitled  to  the  interest, 
or  his  agent,  and  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent,  in  order  to  oust  the  operation  of  the 
section.  The  requirements  of  this  section  are  in  this  respect 
precisely  similar  in  effect  to  the  requirements  of  sect.  40,  and 
reference  is  made  to  an  earlier  part  of  this  chapter,  where  this 
subject  is  fully  considered  (n). 

(^)  Sowyer  ▼.  Woodtnan,  L.  B.  3  Eq.  {k)  Hodget  v.  Croydon  Canal  Co.^  3 

313.    See  lU  Lloyd,  (1903)  1  Gh.  385,       Beav.  86. 
O.  A. ;  Kirkland  v.  Featfield,  (1903)  1  (/)  pi«  y.  j^^  2)aore,  3  Oh.  D.  296. 

K.B.  766.  See  5m/^  V. -^tf^to/i,  W.  N.  (1883)  88. 

(h)  Smith  T.  Hill,  9  Ch.   D.   143;  ^    ^   ^  ^        ' 

Clarkton  v.  Hmderton,  14  Ch.  D.  348 ;  {m)  Re  CornwaU  MineraU  Rail  Co., 

Mellerth  v.  Broum,  46  Ch.  D.  225.  (1897)  2  Ch.  74. 

(t)  MellxBh  T.  Brookt,  3  Beay,  22,  (»}  Sup.  pp.  996  et  ieq. 
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Chap.  ill. — ^Express  TnutB. — ^As  a  general  rule,  seot.  42  of  the  stat. 

XLVni.  3  &  4  Will.  IV.  c.  27  was  not  applicable  where  the  relation  of 
§  *  (^^)-  trustee  and  cestui  que  trust  was  established  between  the  parties  (<?), 
as  falling  within  sect.  25  (p).  However,  where  the  beneficiary 
had  allowed  a  very  long  time  to  elapse  without  attempting  to 
enforce  the  trust,  the  Court  restricted  the  interest  to  six  years, 
on  the  principle  of  the  statute  (</). 

And  now,  eyen  in  the  case  of  express  trusts,  only  six  years' 
interest  is  recoTerable  on  money  or  legacies  charged  on  land  or 
rent  (r). 

Puisne  in-  iy, — Protection  of  Fnisne  Inexunbranoers. — With  regard  to  the 

cambrancers  .         ..-,  in         i^    a£\  i^     a*  •         •  -i 

not  deprived    proviso  at  the  end  of  sect.  42,  protectmg  a  puisne  incumbrancer 

of  protection    from  being  damaged  by  the  entry  into  possession  by  a  prior 

as  to  priority  incumbrancer,  it  has  been  held  that  a  puisne  incumbrancer  will 

®  a"^'  jjot  be  deprived  of  the  benefit  of  the  clause  by  an  agreement 

between  himself  and  the  prior  incumbrancer  in  possession  that 

the  security  of  the  latter  shall  be  postponed  to  his  own  charge, 

so  long  as  the  prior  incumbrancer  remains  in  possession  of  the 

land  («). 

Effect  of  this       The  proviso  does  not  extend  to  give  to  a  puisne  incumbrancer 

proviso.  arrears  of  interest  for  six  years  previous  to  the  commencement 

of  the  prior  incumbrancer's  possession ;  but  it  entitles  him  to  all 

arrears  during  the  continuance  of  the  possession,  though  such 

possession  may  have  commenced  more  than  six  years  before 

action  brought  to  recover  the  arrears  {t). 

Under  the  proviso,  the  assignment  to  a  trustee  for  the 
purchaser  of  an  estate  of  outstanding  terms  affecting  it,  and  of 
judgments  on  which  clegifs  had  been  issued,  does  not  constitute 
the  purchaser  an  '^  incumbrancer,"  so  as  to  prevent  the  operation 
of  the  statute  on  a  claim  of  the  mortgagee  (t/). 

y. — DieabilitieB. — ^Disabilities  by  reason  of  infancy,  &o.,  are 
not  in  any  way  provided  for  by  sect.  42  of  the  stat.  3  &  4 
Will.  IV.  c.  27  (x). 

(o)  Oough  V.  BuU,  16  Sim.  45.  303. 

(p)  Qeepottf  Chap.  L.  (ix).  (t)  Montgomery  y,  Southwell,  2  Con. 

(q)  Thomson  v.  £<uttcood,  2  App.  Ca.  &  L.  263. 

215.  («)  Chinneryy,  Evans,  11  H.  L.  C. 

(r)  37  &  38  Vict.  c.  57,  8.  10.    See  115. 

post.  Chap.  L.  (Iz).  (:r)  See  DeBeauvoiry,  Owen,  5  Ezch. 

(«)  Drought  v.  Jones,  2  Ir.  Eq.  R.  182. 
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CHAPTER  XLIX. 


OP  FORECLOSURE  AND  SALE  BY  ORDER  OF  THE  COURT, 


Section  I. 

Of  the  Eight  to  Foreclose  generally,  and  the  necessary 
Parties  to  an  Action  for  Foreclosure. 

i. — ^Who  may  foreclose  a  Hortg^e. — It  has  already  been  seen  Equitable 
that  in  equity  the  repayment  of  the  debt  is  regarded  as  the  ^^^^^ 
primary  object  of  every  mortgage  transaction,  and  that  the  "    ^''^'"' 
mortgaged  property  is  merely  incidental  by  way  of  security  for 
such  repayment,  and,  accordingly,  that  the  mortgagor,  notwith- 
standing his  breach  of  condition,  and  the  consequeut  forfeiture 
at  law  of  his  estate,  shall  be  relieyed  on  payment  of  principal, 
interest,  and  costs,  and  that  a  mortgagee  in  possession  shall  be 
accountable  for  rents  and  profits  {a). 

It  is  an  obvious  corollary  from  this  doctrine  that  it  would  be  Mortgagee 
imjust  that  a  mortgagee  in  possession  should  be  subject  to  a  ™*^  opeoloae. 
perpetual  account  or  converted  into  a  perpetual  bailiff.  And, 
accordingly,  it  is  weU  settled  that  after  a  fair  and  reasonable 
time  given  to  the  mortgagor  to  discharge  the  debt,  he  shall  lose, 
or,  in  other  words,  be  foreclosed  his  equity  of  redemption,  so 
that  the  mortgagee's  possession  will  be  converted  into  an 
absolute  ownership  as  against  the  mortgagor  and  all  persons 
claiming  imder  him.  There  is  an  exception  in  the  case  of  a 
Welsh  mortgage,  where  the  mortgagee  cannot  compel  redemp- 
tion, nor  enforce  foreclosure  (6). 

A  mortgagee  cannot  be  compelled  to  take  possession,  for  he  Mortgagee 
would  thereby  subject  himself  to  the  account  which  the  Court  ??1^. 
will  never  force  on  a  mortgagee ;  therefore,  he  may  bring  his 
action  for  foreclosure  without  taking  possession  (c), 

W  ^"&  P-  \J'       .«,      .«-  .  W  ^rd  Penrhyn  v.  fli^A«,  6  Ves. 

ib)    1    VeB.    Sen.   401,    406  ;    aute. 

Chap.  ra.  9«i  106. 
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Forecloenre 
not  affected 
by  power  of 

sale. 

Equitable 
mortgagee. 


Chap.  A  m6rtgagee  of  copyholds,  though  not  in  possession,  may 

XLDL       bring  his  action  for  foreclosure  before  admittance  (d). 
^     ^  ^'  The  registered  proprietor  of  a  charge  registered  under  the 

J^^^^uT  **'  ^^^^  Transfer  Act,  1875  (e),  is  on  the  same  footing  as  an 
Proprietor  of    ordinary  legal  mortgagee  as  regards  his  right  to  enforce  his 
'^^***^®*        security  by  foreclosure ;  and  on  obtaining  an  order  for  fore- 
closure absolute,  the  mortgagee  can  apply  to  be  registered  as 
proprietor  of  the  land  (/). 

A  power  of  sale,  whether  express  (^)  or  by  virtue  of  the 
statute  (A),  does  not  affect  the  right  of  the  mortgagee  to  fore- 
close. 

A  mortgagee  of  an  equity  of  redemption  (t),  and  an  equitable 
mortgagee,  whose  security  is  an  agreement  for  a  legal  mort- 
gage {k)y  may  foreclose.  The  proper  remedy  of  an  equitable 
mortgagee  of  a  share  in  a  partnership  is  foreclosure  (/). 

It  is  now  settled,  after  some  difference  of  opinion,  that  an 
equitable  mortgagee  by  deposit  of  deeds  with  or  without  a 
memorandum,  is  entitled  to  foreclose  (m).  Where  there  is  a 
deposit  of  title  deeds,  the  Court,  for  the  purpose  of  enforcing 
the  mortgagee's  remedies,  treats  that  as  an  agreement  to  execute 
a  legal  mortgage,  and  therefore  as  carrying  with  it  all  the 
incidents  to  such  a  mortgage  {n). 

In  the  case  of  a  mere  charge  or  lien,  the  proper  remedy  is 
sale,  not  foreclosure  (o). 

So  the  remedy  of  a  person  who  has  obtained  a  charging  order 
on  shares  under  sect.  14  of  1  &  2  Yict.  c.  110,  is  not  foreclosure 
but  sale  (p).  But  the  deposit  of  a  certificate  of  shares  by  way 
of  security  entitles  the  depositee  to  foreclosure  (q). 

One  of  several  joint  mortgagees  may  foreclose  though  the 
others  dissent ;  but  the  latter  should  be  made  defendants,  and 
the  judgment  will  be  for  the  benefit  of  all  (r). 


Hortgagee  hy 
deposit. 


Here  charge 
or  lieD. 

Charging 
order. 


Co-mort- 
gageee. 


l: 


Id)  Sutton  y.  Sione,  2  Atk.  101. 

[e)  38  &  39  Vict.  c.  87,  s.  26,  set  out 
ante,  p.  46. 

(/)  Rule  164  ;  ante,  p.  46. 

Q)  Wayne  t.  Hanham,  9  Ha.  62; 
Ferry  v.  Keane,  6  L.  J.  Ch.  67. 

(h)  See  44  &  46  Vict.c.  41,  s.  21  (5). 

U)  Rieharda  t.  Coopei\  6  BeaT.  304. 

{k)  Frail  v,  Ellit,  16  Beay.  360 ; 
Moore  v.  Ferry,  1  Jur.  N.  B.  126. 

(I)  Fedmayne  r.  Foeier,  L.  B.  2  Eq. 
467. 

(m)  Jamee  y.  Jamei^  L.  B.  16  Eq. 
168,  and  oaieB  there  (dted ;  Fackhof4$e 


y.  Charlton^  8  Ob.  B.  444 ;  York  Union 
Banking  Co,  y.  Artley,  11  Ch.  D.  205. 

(n)  Carter  v.  TFake,  4  Ch.  D.  606. 
As  to  copyholds,  see  Fryce  y.  Bury, 
2  Drew.  11,  41 ;  8,  C,  L.  B.  16  Eq. 
163,  n. 

(o)  Tenfiant  y.  Trenchard^  L.  B.  4 
Ch.  637,  642. 

(p)  D^Auvergne  y.  Cooper ^  W.  N. 
(1899)  266. 

{q)  Harrold  y.  FUnty,  (1901)  2  Ch. 
814. 

(r)  Luke  y.  South  Kensington  Sotel 
Co,f  11  Oh.  D.  121,  0.  A. 
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But  where  money  is  advanced  by  seyeral  persons  who  are       Chap, 
entitled  thereto  in  distinct  shares,  one  of  such  persons  cannot      XLIX. 
foreclose  an  aliquot  part  of  the  estate  («).     Where  a  mortgage      §  1  W- 
is  made  to  two  persons  to  secure  a  loan  made  by  them  in  Where  loan  is 
distinct  portions,  one  of  the  co-mortgagees  may  bring  his  action  mon^gees  of 
for  foreclosure,  making  the  other  mortgagee  a  defendant,  and  is  diatinct  suma. 
entitled  to  the  usual  decree  of  foreclosure  on  default  in  pa3rment 
of  the  whole  mortgage  debt  in  the  proportions  due  to  the  plain- 
tiff and  the  defendant  mortgagee  respectively,  together  with 
their  respective  costs  (t). 

Where  moneys  advanced  on  mortgage  form  part  of  a  trust  Trustee- 
estate,  the  trustee-mortgagees  are  entitled  to  foreclosure  like  any  ™  8^^®®*- 
other  mortgagee.  But  if  a  trustee  lends  his  own  moneys  to  a 
cestui  que  trust  on  the  security  of  a  charge  on  the  trust  property, 
he  will  not  be  allowed  to  foreclose  on  the  ground  that  fore- 
closure would  produce  a  conflict  of  his  interest  as  mortgagee 
and  the  interest  of  the  trust  estate  and  of  the  persons  bene- 
ficially entitled  thereto  (u). 

It  is  the  duty  of  trustees  to  demand  payment  of  debts  Duty  of 
due  to  the  trust  estate,  and  to  use  all  reasonable  means  for  f^ioe^ 
enforcing  payment,  and  on  default  to  take  all  necessary  legal  ^°^* 
proceedings  (x).  If,  therefore,  trustee-mortgagees  foreclose,  the 
taking  possession  and  holding  of  the  land  being  thrust  upon 
them  as  a  consequence  of  their  performance  of  their  duty,  there 
is  clearly  no  breach  of  trust  in  their  doing  so,  though  the  settle- 
ment does  not  contain  any  power  to  invest  in  and  hold  land ; 
they  will  hold  the  foreclosed  property  upon  trusts  corresponding 
to  the  trusts  of  the  moneys  advanced,  and  accordingly  the  land 
will  be  considered  as  personalty,  so  that  the  trustees  will  have  a 
power  of  sale  over  the  land,  and  will  be  able  to  give  to  a  pur- 
chaser a  good  title  and  valid  receipts  for  the  purchase-money  (y). 
It  will,  of  course,  be  the  duty  of  the  trustees  to  seU  and  con- 
yert  into  money  the  foreclosed  property  with  all  convenient 
speed  (2). 

Where  a  mortgage  is  vested  in  trustees,  the  cestui  que  trust.  (^'^^^  9*^ 

trutt. 

(f)  Patm&r  t.  Earl  of  GarlUle,  1  S.  &.  (x)  Se  Brogden^  BtUing  r.  Broaden, 

8t.  423.    See  Bmer  ▼.  Stokes,  4  W.  B.  38  Ch.  D.  546,  at  pp.  564,  674,  0.  A. 

730.  (y)  TaU  y.  Lathdury,  L.  B.  1  Eq. 

it)  Davenport  r.  James,  7  Ha.  249.  174.    See  Master  y.  J)e  Oroisman,  11 

u)  Tennant  y.  Trenehard,  L.  B.  4  Beay.  184. 

Gh.    537,  and  oases  dted  iM.^  at  %  (s)  Bee SiddinghY,J)enyssenf  12  App, 

p.  541.  Ca.  624. 
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Chap. 
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§  1  (i). 


Distixictioii 
where  trust 
deed  and  not 
mortgage. 


Trust  for  sale. 


Trust  deed 
collateral  to 
mortgage. 


Mortgage  for 
term  and 
trust  for  sale 
of  fee. 


or  one  of  several  cestim  que  trmty  may  maintain  an  aotion  for 
foreclosure  of  the  entire  mortgaged  estate  (a). 

There  can  be  no  foreclosure  or  redemption  where  the  trans- 
action  is  not  a  mortgage,  bat  an  absolute  sale,  with  power  for 
the  vendor  to  repurchase  (6). 

A  trust  to  pay  a  sum  of  money  advanced  out  of  rents  and 
profits  is  not  strictly  a  mortgage  (c).  So,  if  the  estate  be  con- 
veyed to  the  mortgagee  in  trust  that  the  same  shall  stand 
charged  with  the  mortgage  debt  and  interest,  with  power  of 
sale,  the  mortgagee  is  not  entitled  to  foreclosure  {d).  But  the 
Court  will  presume  an  instrument  intended  as  a  security  to  be 
an  ordinary  mortgage  unless  the  terms  exclude  such  construc- 
tion {e).  Securities  by  way  of  trust  are  construed  strictly ;  but, 
if  the  terms  of  the  instrument  will  permit,  and  if  the  necessities 
and  justice  of  the  case  require,  the  holder  of  such  a  security  may 
obtain  the  aid  of  the  Court  to  effect  a  sale  (/). 

Though  under  a  trust  for  sale  there  is  no  right  of  foreclosure, 
the  right  of  redemption  exists  {g) ;  and  on  a  failure  to  redeem,  the 
creditor's  right  to  sell  will  become  immediate  and  indefeasible  (A) . 

In  a  case  where  a  mortgagee  made  a  further  advance,  and 
took  as  a  security  a  further  charge  and  covenant,  and  also  an 
assignment  of  a  policy  of  assurance  upon  trust  to  receive  the 
insurance  moneys  when  payable,  and  thereout  pay  the  mortgage, 
it  was  held  by  Sir  J.  Wigram  that  the  mortgagee  was  enjbitled 
to  the  usual  decree  of  foreclosure  of  the  real  estate,  and  to  retain 
the  policy  upon  the  terms  of  the  trust,  but  not  to  a  sale  of  the 
policy,  although,  if  the  policy  had  been  simply  assigned  as  a 
security,  he  would  have  been  entitled  to  a  sale  of  it  {i) . 

But  in  another  case,  where  the  mortgage  debt  was  secured  by 
a  mortgage  for  a  term  and  trust  for  sale  of  the  fee,  and  the  bill 
prayed  a  sale,  the  Court  held  that  the  mortgagee  was  not 
entitled  to  any  other  relief  than  that  prayed,  but  that  he  might 
amend,  and  pray  a  foreclosure  of  the  term ;  but  that  the  term 


(a)  Loice  v.  Morgan^  1  Bro.  C.  G. 
368  ;   Wood  v.  Williamt,  4  Madd.  186. 

(b)  Goodman  v.  OrierBony  2  Ba.  &  Be. 
278  ;  Alderton  v.  White,  2  De  G.  &  J. 
97  ;  Offdtn  v.  Battama,  1  Jar.  N.  S. 
791  ;  Williamt  v.  Owen,  6  My.  &  Or. 
303  ;  Ferry  v.  Meadowcroft,  4  Beav. 
202.  See  further  as  to  suob  sales, 
ante,  pp.  22  et  aeq. 

{e)  Balfe  v.  Lord,  2  Dr.  &  War.  480  ; 
Taylor  T.  Bmerson,  4  Dr.  &  War.  117. 


{d}  Sampeon  t.  Fattieon,  1  Ha.  633  ; 
Jenkin  v.  Row,  5  De  G.  &  Sm.  107 ; 
Schweitzer  y.  May  hew,  31  Bear.  37. 

{e)  Balfe  v.  Lord,  tup, 

(f)  Sampeon  t.  Fattiton,  eup. 

(^)  Schweitzer  ▼.  Mayhew,  31  Beav. 
37  ;  Wwks  v.  Serivena,  1  J.  &  H.  215, 
218  ;  Fearee  t.  Morrie,  L.  B.  5  Ch. 
230. 

(A)  Day.  CJonr.  vol.  ii.pt.  2,  p.  8. 

(•)  Dyeon  y.  Morrie^  1  Ma.  413. 
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being  foreclosed,  the  debt  would  be  satisfied,  and  the  fee  held       Chap, 
for  the  mortgagors  (k),  XLIX. 

In  some  cases  of  security  by  way  of  trust  there  is  no  right      8  ^  W* 
either  to  foreclosure  or  sale.     So,  where  a  married  woman  as-  Trast  for  sale 
signed  a  reversionary  interest,  upon  trust  thereout  to  retain  and  monary 
pay  A  debt  of  her  husband,  and  the  deed  contained  no  proviso  interest. 
for  redemption  or  power  of  sale,  it  was  held  that  the  provisions 
of  the  security  could  not  be  extended  beyond  the  express  terms 
of  the  trust,  which  strictly  could  only  operate  when  the  interest 
should  fall  into  possession,  and  accordingly  that  neither  fore- 
closure nor  sale  could  be  decreed  (l). 

It  has  already  been  seen  that,  in  the  case  of  a  mortgage  of  Hdr  or 
realty,  the  mortgage  debt  vests  in  the  first  instance  in  the  morteaffoo 
personal  representatives  of  the  deceased  mortgagee  (m),  but 
that  the  legal  estate  in  the  mortgaged  property  vested,  in 
all  oases  where  the  mortgagee  died  prior  to  the  1st  of  January, 
1882,  and  still  vests,  in  the  case  of  copyholds  to  which  the 
mortgagee  had  been  admitted  in  his  lifetime,  in  his  heir-at-law, 
or  customary  heir,  or  devisee  1[«).  In  cases  where  the  mortgagee 
died  between  the  7th  of  August,  1874,  and  the  1st  of  January, 
1882,  the  legal  estate  was  liable  to  be  divested  from  the  heir  if 
the  personal  representatives  exercised  their  statutory  power  of 
conveying  the  estate  (o). 

In  cases  where  the  heir  or  customary  heir  or  devisee  of  the 
mortgaged  estates  had  the  legal  estate  vested  in  him,  he  was 
entitled  to  bring  an  action  for  foreclosure.  This  right  was,  how- 
ever, concurrent  with  that  of  the  personal  representatives  of  the 
mortgagee  (/>),  or  their  cestuis  que  trust  (^),  to  foreclose  by  virtue 
of  their  respective  interests  in  the  mortgage  debt. 

Where,  after  foreclosure  by  the  heir  or  devisee,  the  personal  Right  of  heir 
representatives  of  the  mortgagee  claim  to  have  the  benefit  of  the  foredosod  ^ 
mortgage,  it  seems  that  the  heir  or  devisee  may  either  make  over  la^da. 
the  estate  to  the  personal  representatives,  or  keep  it  for  himself, 
paying  over  to  the  latter  the  moneys  due  on  the  mortgage  (r). 

Now,  in  cases  where  the  mortgagee  of  freeholds  («),  or  of  Personal  re- 
copyholds  to  which  he  has  not  been  admitted  (^),  has  died  since  or^t^gw. 

(k)  Kmriek  v.  Saferff,  7  Sim.  317.  (p)  Scott  y.  NieoU,  3  Russ.  476. 

(/)    Stamford,    SpaUing,  and  BotUm  \q)   Wood  ▼.  William,  4  Madd.  186. 

Banking  Co.  t.  Ball,  4  De  G.  F.  &  J.  (r)  Clerkaon  t.  Bowyer,  2  Vem.  66: 

810.  And  see  6  Bac.  Abr.  102,  tit.  Mort- 

(m)  See  ante,  p.  858.  gage  (E). 

In)  See  ante,ja.  860.  (s)  44  &  45  Yiot.  c.  41,  s.  30. 

(o)  37  &  38  Vict.  0.  78,  s.  4*  [t)  57  &  58  Vict.  c.  46,  s.  88. 

VOL,  II. 
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Sub- 
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after  assign- 
ment  in  trust 
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the  Ist  of  Jamiaiy,  1882,  the  foreclosure  mufit  be  brought  by 
the  personal  representatives  of  the  deceased  mortgagee  or  the 
cestui^  que  trust  of  the  mortgage  debt. 

Where  the  mortgagee  has  assigned  his  mortgage  inter  vivaSj 
such  assignee  (or  the  last  assignee,  if  there  have  been  several 
assignments)  may  alone  foreclose,  without  bringing  the  original 
mortgagee  (or  the  intermediate  assignees)  before  the  Court  (u). 
But  in  such  a  case  questions  may  arise  as  to  equities  between 
the  mortgagor  and  the  assignees  by  reason  of  any  payments 
made  by  the  mortgagor  without  notice  of  the  transfer  (x). 

A  sub-mortgagee  may  foreclose  the  original  mortgagor  (y). 

If  after  the  institution  of  a  foreclosure  suit,  but  before  a 
decree,  the  mortgagee  assigns  his  interest,  by  way  of  sub- 
mortgage, the  sub-mortgagee  may  come  in  and  obtain  the 
benefit  of  the  foreclosure  suit  (a). 

Where  mortgagees  assigned  the  mortgage  debt  with  other 
property  to  trustees  for  the  benefit  of  their  creditors  by  a  deed 
which  expressly  reserved  the  benefit  of  the  mortgage  security, 
and  provided  that  the  surplus  Moneys,  after  satisfying  the 
creditors,  should  be  paid  to  the  mortgagees,  it  was  held  that 
the  mortgagees  were  entitled  to  foreclose  notwithstanding  the 
assignment  (a). 

Where  a  mortgagee  has  become  bankrupt,  his  trustee  in  the 
bankruptcy  can  obtain  a  decree  for  foreclosure  without  making 
an  application  to  the  Court  of  Bankruptcy  {b). 

A  mortgagee  may  bring  an  action  for  foreclosure  notwith- 
standing the  bankruptcy  of  the  mortgagor  (c) ;  but  it  has  been 
said  that  the  Court  of  Bankruptcy  might  restrain  the  mortgagee 
from  proceeding  with  the  action,  if  it  appear  more  convenient 
that  a  sale  should  take  place  imder  the  bankruptcy  (d). 

The  trustee  in  bankruptcy  of  a  mortgagee  may  proceed  either 
in  the  Chanceiy  Division  or  in  bankruptcy  {e), 

ii. — ^What  Mortgaged  Property  may  be  Foreclosed. — ^As  a 

general  rule,  the  Court  will  give  the  benefit  of  foreclosure  in  every 


(tt)  1  Dan.  Ch.  Pr.  (7tli  ed.)  173, 
IStf. 

{x)  Withington  v.  Tate,  L.  R.  4  Ch. 
288.  See  Haywood  v.  Qregg,  24  W.  R. 
167. 

(y)  Hohart  y.  Abbott,  2  P.  Wms. 
643. 

it)   Ward  y.  Forrest,  10  Beav.  662. 

(a)  Merley  v.  Morley,  26  Bear.  263. 


(A)  Waddell  v.  Toleman,  9  Ch.  D. 
212. 

(c)  White  V.  Simmofu,  L.  R.  6  Ch. 
666 ;  Exp.  Fannell,  £s  England,  6  Ch. 
D.  336,  C.  A. 

{d}  Per  Vaughan  Williams,  J.,  in 
his  Treatise  on  Bankruptcy  (7th  ed.), 
377  ;  poi^t,  Chap.  LI.  (i). 

(e)  Waddell  t.  Toleman,  tup. 


WHAT  PEOPEETY  MAY  BE  FOEECLOSBD. 


1019 


ease  where  money  is  lent  on  a  security  of  the  nature  of  a  mort-  Chap, 
gage  (/).  And  in  particular,  mortgagees  of  the  following  kinds  XLIX. 
of  property  have  been  held  entitled  to  foreclosure.  «     W* 


A  mortgagee  of  an  advowson  may  claim  foreclosure  (^),  though  Adyowson. 
it  seems  that  even  imder  the  former  practice  he  might  have 
obtained  an  order  for  sale  (A). 

Chambers  in  the  Inns  of  Court  appear  to  be  subject  to  the  Ghambera  in  . 
local  jurisdiction  and  authority  of  the  benchers,  and  the  Courts  ^°^o^ Court, 
of  law  will  not  interfere  in  respect  of  them ;  but  if  the  benchers 
decline  to  exercise  their  authority,  or  if  they  consent  to  an  action 
being  brought,  the  ordinary  Courte  wiU  take  cognizance  of  the 
question;  and,  therefore,  if  the  benchers  refuse  to  make  an  order 
for  the  foreclosure  or  sale  of  chambers  in  mortgage,  a  decree 
may  be  obtained  in  the  High  Court  of  Justice  (i). 

A  mortgagee  of  a  reversionary  interest  in  stock  in  the  public  GodboLi 
funds  may  bring  an  action  for  foreclosure  (k). 

Where  a  certificate  of  shares  in  a  limited  company  is  deposited  Shares. 
as  security  for  a  debt,  the  depositee  is  entitled  to  foreclosure  (l). 
So,  ako,  a  mortgageeby  transfer  with  a  power  of  sale  of  raUway 
shares  (m). 

A  mortgagee  of  a  pension  may  foreclose  (n).  Pension. 

A  mortgagee  of  a  share  in  a  partnership  is  entitled  to  fore-  Share  in 
closure,  and  to  an  account  of  the  profits  of  the  partnership  made  l^*>^«^ip- 
after  the  commencement  of  the  action,  and  of  the  existing  debts 
and  liabilities  of  the  partnership,  and  to  have  the  share  of  such 
debts  and  liabilities  attributable  to  the  mortgaged  share  ascer- 
tained (fi).  But  the  Court  cannot  make  an  order  for  sale  of  the 
share  in  lieu  of  foreclosure  (p). 

Independently  of  statute,  it  was  said  that  a  mortgagee  of  Chattels, 
chattels  had  a  right  to  foreclose  {q) ;  but  this  right  is  now  super- 
seded and  virtually  rendered  obsolete  by  the  power  of  seizure 
given  by  sect.  7  of  the  Bills  of  Sale  Act,  1882  (r),  except  as 


(/)  Balfe  V.  lord,  2  Dr.  &  War. 
480,  489.    And  see  anU,  p.  14. 

(^)  Gardiner  v.  Gr{fUh,  2  P.  Wms. 
403 ;  Lonff  y.  Storie^  3  De  G.  &  Sm. 
308. 

(h)  See  Ifaekenzie  ▼.  Sohinamy  3  Atk. 
699. 

(i)  Sakeitraw  t.  Brewer,  2  P.  Wms. 
611. 

{k)  Slade  v.  Riggy  3  Ha.  36  ;  Wayne 
y.  Hanham,  9  Ha.  62. 

(I)  Sarrold  y.  Flenty,  (1901)  2  Ch. 
814. 


(m)  General  Credit  and  DieeowU  Co, 
y.  Glegg,  22  Gh.  D.  649. 

in)  James  y.  Mlis,  19  W.  R.  319. 

(o)  Redmayne  y.  Foeter,  L.  B.  2  Eq. 
467  ;  but  see  ante,  p.  628. 

(p)  Ibid,;  Exp,  Broadbent,  4  D.  & 
0.3. 

{q)  Sarrieon  y.  Mart,  Gomyns,  393 ; 
Tanered  y.  PotU,  2  Fonb.  £q.  (dth  ed.) 
yol.  ii.  p.  261,  n.  ;  but  see  Harrold  y. 
Plenty,  eup, 

(r)  45  ft  46  Viot.  0.  43.  See  ante, 
p.  231. 
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Chap. 


i  1  (ii)- 

Rerenionaiy 
interest  of 
Buretj. 


Separate 
mcirtgagea  to 
same  person. 


Hortgage  of 
term. 


Mortgage  of 
leaseholds  by 
demise. 


Mortgage  of 
land  al^oad. 


Noforeolosnie 
or  sale  of 
undertaking 
of  railway  or 
other  publio 
company. 


Tramways. 


regards  debentures  secured  upon  the  chattels  and  effects  of  an 
incorporated  company  to  which  this  Act  does  not  apply  («). 

As  no  relief  will  be  given  against  a  surety  beyond  the  exprc-s 
term  of  his  contract,  his  mortgage  of  a  reversionary  interest 
will  not  be  subject  either  to  sale  or  foreclosure  if  its  operation 
be  limited  to  the  application  of  the  proceeds  when  it  falls  into 
possession  {t) . 

Where  a  mortgagee  having  separate  mortgages  on  different 
estates  created  by  the  same  mortgagor  is  not  allowed  to  con- 
solidate the  mortgage  debts,  he  may  nevertheless  claim  in  the 
same  action  to  foreclose  each  estate  separately  on  non-payment 
of  the  amount  charged  upon  it  (u). 

Where  a  debt  is  secured  by  a  mortgage  of  an  estate  for  a  term 
of  years  with  a  trust  for  Bale  of  the  fee,  the  mortgagee,  if  he 
prays  a  sale  only,  will  not  be  entitled  to  foreclose  the  fee,  nor, 
unless  he  amends  his  pleadings,  to  foreclose  the  term  (a*). 

When  a  mortgage  is  of  leaseholds  by  sub-demise,  with  a 
declaration  of  trust  of  the  reversion,  the  mortgagee  may  obtain 
judgment  nisi  for  foreclosure  of  the  term,  but  will  not  be  entitled 
to  a  vesting  order  as  to  the  reversion  until  the  final  order  for 
foreclosure  absolute  (y). 

A  foreclosure  decree  being  a  decree  in  personam  depriving  a 
mortgagor  o|  his  personal  right  to  redeem,  an  English  mort- 
gagee of  land  in  a  British  colony  or  dependency  has  the  right 
to  foreclose  his  mortgage  in  respect  of  such  land  (z). 

The  holder  of  a  mortgage  or  debenture  secured  upon  the 
undertaking  of  a  railway,  canal,  or  other  company  established 
by  the  legislature  for  carrying  out  a  public  object,  whether  the 
rolling  stock  is  or  is  not  expressed  to  be  included  in  the  security, 
is  not  entitled  to  foreclosure  or  sale  (a). 

The  same  principle  applies  to  all  tramway  companies  governed 
by  the  Tramways  Act,  1870  (6),  whether  the  promoters  are  local 


(«)  45  &  46  Vict.  c.  43,  s.  17.  See 
ante,  p.  219. 

U)  Stamford,  ^e.  Banking  Co,  y.  Ball, 
4l)ea.  F.  &  J.  310. 

(m)  Holmes  ▼.  Turner,  7  Ha.  367,  n., 
where  a  form  of  foreclosure  order  ap- 
plicable to  such  cases  wiU  be  found. 
As  to  consolidation,  see  ante.  Chap. 
XLIII. 

(x)  Kerriek  v.  Saffery,  7  Sim.  317. 

(y)  British  Empire  Assurance  Co.  y. 
Suffdcttf  47  L.  J.  Gh.  691.    But  see 


London  and  County  Banking  Co.  y. 
Goddard,  (1897)  1  Gh.  642. 

(z)  Paget  y.  Ede,  L.  R.  18  Eq.  118. 
See  Toller  y.  Carteret,  2  Vem.  494; 
Colyer  y.  Finch,  6  H.  L.  0.  916  ;  post, 
p.  1036. 

(a)  Fumess  y.  Caterham  Bail,  Co,,  25 
Beav.  614;  Gardner  y.  London,  Chat' 
ham,  and  Dover  Rail.  Co.,  L.  B.  2  Ch. 
201  ;  Blaker  y.  Herts  and  Essex  Water' 
works  Co.,  40  Ch.  D.  399. 

(*)  33  &  34  Vict.  o.  78. 
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authorities  or  private  indiyiduals,  or  companies  formed  under  Chap, 
the  Companies  Act,  1862,  no  less  than  to  such  companies  created  XLIX. 
by  special  Act  of  Parliament  (c).  §  1 C^)' 

In  the  case  of  an  ordinary  joint  stock  company,  a  mortgagee  Forodosnre  of 
or  debenture  holder  has,  like  a  mortgagee  who  has  lent  money  ^^^J*^^ 
to  an  individual,  the  right  to  enforce  his  security  by  foreclosure  oompanj. 
or  sale. 

A  debenture  in  the  usual  form  of  a  floating  equitable  charge  Floating 
upon  all  the  property  of  the  company,  present  and  future,  ^^^""^v* 
including  uncalled  capital,  gives  to  the  holder  a  right,  in  the 
event  of  the  debenture  becoming  immediately  payable  in  conse- 
quence of  a  voluntary  winding-up,  to  foreclose  not  only  the 
present  property  of  the  company,  but  also  its  uncalled  capital  (d). 
And  the  order  may  be  made  upon  an  originating  summons  (e). 

Leave  to  bring  an  action  for  foreclosure  may  be  given  by  the  Leave  to 
Court,  notwithstanding  that  the  company  has  been  ordered  to  S^,"^*^?ion 
be  oompulsorily  wound  up  (/).    But  such  leave  may  apparently  m  winding- 
be  refused  if  the  security  is  merely  an  equitable  charge  giving  ^^' 
the  holder  a  right  to  be  paid  out  of  the  assets  of  the  company  in 
priority  to  other  creditors  (g).     If  the  mortgage  is  of  the  whole 
undertaking,  the  mortgagee  or  debenture  holder  will  obtain 
leave  to  bring  his  action  to  realize  his  security  as  a  matter  of 
course,  as  the  commencement  of  the  winding-up  renders  the 
mortgage   money  immediately  payable,    though   there  is  no 
express  stipulation  to  that  effect  (h). 

If  a  mortgagee  has  commenced  his  action  for  foreclosure 
before  the  commencement  of  a  winding-up,  he  will,  in  the 
absence  of  special  circumstances,  obtain  leave  to  continue  his 
action  as  a  matter  of  course  (t). 

iii. — ^When  the  Eight  to  Foreclosure  arises. — ^Proceedings  for  FoTeclosare 
foreclosure  on  a  mortgage  security  cannot  be  maintained  imtil  ^^po^^  default. 

{e)  Manhall  v.    South    Staffordshire  {e)  Oldrey  v.  Union  Works,  72  L.  T. 

Tramways  Co.,  (1895)  2  Gh.  36,  at  p.  54,  627 ;  but  see  post,  p.  1041. 

0.  A.  (/)  Marshall  v.  Olamorgan  Iron  Co,, 

{d)  Sadler  v.    Worley,  (1894)  2  Ch.  L.  St.  7Eq.  129.     Qee  Ferry  y.  Oriental 

170,  where  see  for  form  of  order  for  Hotels  Co,, li.B,.  5  Ch,  ^20 ;  ReLongden- 

foreolosure  jndgpnent  on  a  mortgrage  dale   Co,,  ^  Ch.   D.    150;    Me  Henry 

debenture,  at  p.  177.   See  also  JJa/t/iu;,  Bound,  Son,  and  Hutehins,  42  Gh.  D. 

4>r.  Banking  Co,  T.  Radcliffe,  Limited,  402,  C.  A. 

W.   N.   (1895)   63;  Madeley  y,  Ross,  (g)  JonesY,  Swatuea,  ^,  Co,,  60'L.J. 

SUeman  #  Co,,  (1897)   1   Ch.  505.     A  Q.  B.  428. 

foreclosure  order  cannot  be  made  in  (h)  Hodson  y.  Tea   Co,,   11  Ch.  D. 

the    absence    of    any   one    debenture  859;    Wallace  v.    Universal  Automatic 

holder.     See  Be  Continental  Oxygen  Co.,  Machine  Co,,  (1894)  2  Ch.  547,  C.  A. 

EliasY.  Continental  Oxygen  Co.,  (1897)  (0  Re  David  Lloyd  ^  Co.,  Lloyd  v. 

1  Oh.  611.  David  Lloyd  ^  Co.,  6  Ch.  D.  639,  C.  A. 
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Chap. 
XTiTX 
1 1  (iii). 


Stipolataon 
postponing 
right  to 
foreclose. 

Rerenionarj 
interest. 


Bevivor  of 
conditional 
bar  of  right 
to  foreclosure. 


Mortgagee 
may  foreclose 
till  paid  off. 


€be  eBtate  has  become  forfeited  at  law  by  default  in  payment  on 
the  day  appointed  (k).  Bnt  if  the  principal  is  made  payable  at 
a  distant  date,  non-payment  of  interest  in  the  meantime  piir« 
suant  to  the  terms  of  the  mortgage  will  be  a  sufficient  default  (/). 

A  mortgagee  may  bring  an  action  for  foreclosure  at  any  time 
after  the  mortgagor  has  made  de&ult,  in  the  absence  of  any 
stipulation  to  the  contrary. 

Where  no  time  is  limited  for  repayment  of  the  principal,  the 
mortgagee  may  proceed  to  enforce  his  security  at  any  time  after 
its  creation  on  giving  reasonable  notice  (m). 

A  mortgagee  may  by  agreement  debar  himself  of  the  right  to 
foreclose  for  a  given  period  (n) ;  and  such  period  may  be  for  a 
term  of  years  or  for  the  life  of  the  mortgagor  (o). 

In  the  case  of  a  mortgage  of  a  reversionary  interest  containing 
a  proviso  for  redemption  on  or  before  the  death  of  the  tenant 
for  life,  and  separate  covenants  for  payment  of  the  principal  on 
his  death,  and  for  payment  of  interest  during  his  life,  the  mort- 
gagee's right  of  foreclosure  does  not  arise  till  the  death  of  the 
tenant  for  life  {p). 

If  the  bar  of  the  right  to  foreclose  is  made  conditional  on 
regular  payment  of  the  interest,  it  may  be  revived  by  subsequent 
acceptance  of  interest  waiving  the  default  {q).  But  acceptance 
of  interest  due,  after  a  demand  for  payment  of  principal  and 
interest,  will  not  amount  to  a  waiver,  so  as  to  revive  the  bar  of 
the  right  to  foreclose  in  respect  of  the  principal  (r). 

A  mortgagee  retains  his  right  to  bring  an  action  for  fore- 
closure until  he  is  actually  paid  off,  notwithstanding  notice  by 
the  mortgagor  to  pay  off  the  mortgage,  and  even  notwithstanding 
a  decree  for  redemption  («),  or  though  he  has  received  part  of  his 
debt  if  not  fully  paid  (^),  or  even  after  giving  a  receipt  in  full 
and  delivering  the  deeds  to  the  mortgagor  if  bills  or  other 


(k)  Bmham  ▼.  Newcomb,  1  Vem.  232. 

(/)  Stanhope  v.  Manners,  2  Ed.  197 ; 
Oladtoyn  v.  Hitchmaity  2  Vem.  136. 
See  Re  Taaffe,  14  Ir.  Gh.  R.  347. 

(m)  Fitzgerald  v.  Metier  eh,  (1892)  1 
Ch.  385.  See  Devergee  y.  8andeman, 
(1902)  1  Ch.  679,  C.  A. 

(n)  Ramsbottom  t.  Wallit,  6  L.  J. 
N.  S.  Ch.  92. 

(o)  Burrowee  v.  Molloy,  2  J.  ft  L. 
621.    See  further  as  to  the  proyiwes 


postponing  the  right  to-  call  in  the 
principal,  ante,  p.  143. 

(jp)  Re  Turner* 9  Bstate^  Turner  v. 
Spencer,  43  W.  R.  163. 

{q)  Langridge  t.  Fayne^  2  J.  &  H. 
423. 

(r)  Keene  ▼.  Biaeoe,  8  Ch.  D.  201  ; 
Re  Taaffe,  14  Ir.  Ch.  R.  347. 

(«)  GrugeonT.  Oerrard,  4  T.  &  C.  Ex. 
119. 

(0  Loekhart  v.  Hardy,  9  Beav.  349 ; 
Falmer  y.  Mendrie,  27  Beay.  849. 
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seourities  taken  in  payment  are  dishonoured  or  prove  to  be       Chap, 
defeotive  or  insufficient  {u).  XLTX. 

But  a  mortgagee  whose  prinoipal  and  interest  have  been  paid     8  ^  \}^)' 
off  is  not  entitled  to  foreclosure  in  respect  of  a  balance  of  costs  No  foreclosure 

,.„  .    .  .1  /  X  for  oostB only. 

still  remaining  unpaid  {x). 

Where  a  mortsra^ee  holds  collateral  securities  for  the  mort-  Collateral 
gage  debt,  the  course  usually  pursued  bj  the  Court  is  to  direct  should  first 
him  first  to  realize  them  and  then  to  proceed  to  foreclose  the  ^  «»^o«»d. 
mortgage  for  so  much  of  his  debt  as  the  collateral  securities  may 
not  satisfy ;  for  it  is  only  by  realizing  his  collateral  securities, 
and  afterwards  proceeding  to  foreclose  the  mortgage,  that  a 
mortgagee  can  get  a  valid  decree  for  foreclosure  without  fore- 
going the  benefit  of  the  collateral  securities  (y). 

iy. — ^Parties  to  an  Action  for  Foreclosure. — The  general  rule  General  rule 
of  the  Court  is,  that  all  persons  having  an  interest  in  the  toforedSe^e 
mortgage  security,  or  in  the  equity  of  redemption,  must  be  actions. 
made  parties  to  an  action  for  foreclosure ;  and  that  unless  all 
such  persons  are  before  the  Court,  there  can  be  no  foreclosure  (z). 

The  mortgagee  or  mortgagees,  or  some  or  one  of  several  Mortgagee, 
mortgagees  or  persons  claiming  imder  him  or  them,  will  be  the 
plaintiff  or  plaintiffs. 

The  mortgagor  or  mortgagors  or  persons  claiming  under  him  Mortgagor, 
or  them  will  be  defendant  or  defendants. 

It  will,  however,  often  be  necessary  that  other  persons  not  Other  parties, 
strictly  coming  under  the  above  designations  should  be  made 
parties. 

A  person  cannot  be  plaintiff  and  defendant  in  the  same 
action  {a). 

If  some  of  the  defendants  disclaim,  a  decree  of  foreclosure  Disolaimlng 
may  be  obtained  against  them,  if  of  importance  to  the  plaintiff's  ^®^®^<"^**- 
title,  and  an  aocoimt  directed  against  the  rest  (b). 

If  the  heir  or  customary  heir  or  devisee  of  mortgage  estates  Personal  re- 
of  a  mortgagee  who  died  before  1882  brings  an  action  for  fore-  of^^gagee 
closure,  the  personal  representatives  of  the  mortgagee  must  ^{^^^^^^^ 
generaUy  be  made  parties,  as  being  entitled  to  the  mortgage 

(«)  Teedr.  CarrtUh&n,  2  Y.  ft  0. 0. 0.  Caddiek  y.  Ck)oh,  32  Bear.  70. 
31 ;  Shore  y.  Shore,  2  Ph.  378.  (a)   WaveU  t.  Mitchell,  W.  N.  (1891) 

(x)  Drought  ▼.  Bedford,  I  MoU.  572.  86. 

ly)  Dyeony,  Morris,  1  Ha.' 413,  423.  {b)  Collins  t.   Shirley,  Buss.  &  M. 

{z)  Palmer  t.    Carlisle,    1   S.  ft  St.  638  ;  Ferkin  v.  Stafford,  10  Sim.  662. 

423 ;  Viekers  t.  Cowell,  1  Beay.  429 ;  See  Davis  y.  WhUmore,  28  Beav.  617. 
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Chap. 


f  1  (")■ 


Hmror 
deyieeeof 
mortgagee 
dying  before 
1882. 


Heir  not 
found. 


moneys  as  part  of  the  mortgagee's  personal  estate,  and  being 
therefore  interested  in  the  taking  of  the  accounts  in  the  action  (c). 

Where  a  vendor  took  an  equitable  mortgage  by  deposit  of  the 
deeds  of  the  property  sold  to  secure  the  payment  of  the  balance 
of  the  purchase-money,  his  personal  representatives  were  held  to 
be  necessary  parties  to  an  action  by  the  trustees  of  his  personal 
estate  for  foreclosure  {d). 

The  person  in  whom  the  legal  estate  in  the  mortgaged  pro- 
perty is  vested  must  be  co-plaintiff  {e)  or  defendant  (/),  whether 
the  estate  is  vested  in  such  person  under  the  ori^nal  mort- 
gage {g)y  or  by  assignment  (A),  or  by  devise  before  1882  (i),  or 
by  devolution  since  that  date. 

So  if  the  mortgagee  died  before  1882,  the  heir-at-law  or 
devisee  of  mortgage  estates  must  be  a  party  to  an  action  for 
foreclosure  brought  by  the  executors  of  the  mortgagee  (k). 

Where  the  mortgagee  devised  as  well  the  legal  estate  in 
the  mortgaged  lands  as  also  the  beneficial  interest  in  the  money 
secured  to  the  same  person,  the  devisee  might  foreclose  without 
making  the  heir  of  the  original  mortgagee  a  party  (/). 

So,  where  an  action  for  foreclosure  was  brought  by  a  devisee 
of  mortgage  estates,  the  heir  of  the  mortgagee  was  not  a  necessary 
party  {m) ;  and  if  the  devisee  made  the  heir  a  party,  he  was  not 
allowed  the  costs  out  of  the  estate  (n).  If,  however,  the  devisee 
of  the  mortgagee  claims  to  have  the  will  established,  or  if  his 
title  as  devisee  is  doubtful  (o),  he  must  make  the  heir  a  party 
as  defendant  (j>).  But  the  heir  of  a  subsequent  mortgagee,  not 
having  the  legal  estate,  must  not  be  made  a  party  to  an  action 
for  foreclosure  brought  by  a  prior  mortgagee  {q). 

Where  the  heir,  being  a  necessary  party,  cannot  be  found, 
the  Attorney-General  must  be  made  a  party  (r) ;  and  his  non- 


{c)  See  Freake  t.  Moraeleyy  Ereem. 
Gh.  180  ;  Qobe  r.  Carlisle,  cited  2 
Vem.  67. 

(d)  Cave  V.  Cork,  2  T.  &  0.  0.  C. 
130. 

(e)  Smith  v.  Chichester,  2  Dr.  &  War. 
404. 

(/)  Bravme  Y.  Loekhart,  10  Sim,  426. 

Qf)   Wood  T.  Williams,  4  Madd.  186. 

(A)   Wetherell  v.  Collins,  3  Madd.  256. 

(t)  Eiehens  v.  Kelly,  2  Sm.  &  G. 
264  ;  Bartle  v.  WtVcm,  8  Sim.  238. 
See  Capper  ▼.  Terrington,  1  Coll.  103. 

{k)  See  oases  cited  sitpra  in  notes  {g) 
and  (i). 


(T)  Benvoize  ▼.  Oocper,  6  Hadd.  871. 

(m)  Row  T.  Viffures,  1  Bep.  in  Ch. 
32. 

(«)  8kipp  V.  Wffott,  1  Cox,  353  ; 
Lewis  T.  Nangle,  2  Ves.  Sen.  430  ; 
Uppinffton  y.  Bullen,  2  Dr.  &  "War. 
184. 

(o)  Earl  of  Maeelesjield  t.  Fitton,  1 
Vem.  168. 

{p)  Lewis  V.  Nangle,  sup, 

(q)  Whitlav,ffalliday,4l>T.&WB.T. 
267. 

(r)  Smith  v.  Bieknell,  3  V.  &  B. 
63,  n. ;  Casberd  t.  Ward^  6  Fri.  411. 
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joinder  oannot  be  remedied  by  his  appearance  by  counsel  at  the       Chap, 
hearing  («).  XLIX. 

If  the  heir  or  devisee  is  out  of  the  jurisdiction,  the  cause     8  ^  (^ v* 
must  stand  over  till  the  defect  is  remedied  (t),  unless  the  pur-  Heir  out  of 
chaser  of  the  equity  of  redemption  imder  a  contract  is  before  the 
Court  (u). 

Where  the  mortgagee  has  died  since  the  1st  of  December,  Heir  or 
188] ,  it  is  obvious  that  as  the  heir  does  not  take  any  estate  by  ^<^^™ 
descent  in  mortgaged  freeholds  or  copyholds  to  which  the  mort-  dying  after 
gagee  has  not  been   admitted,  and  as  a  devise  of  mortgage  necessary 
estates  in  such  property  is  nugatory,  the  heir  or  devisee  cannot  party- 
bring,  and  ought  not  to  be  made  a  party  to,  an  action  for 
foreclosure. 

In  such  cases,  the  mortgaged  lands  devolve  as  chattels  real.  Personal 
and,  accordingly,  the  personal  representatives  of  the  mortgagee  JfvM  m" 
being  the  persons  in  whom  the  legal  estate  is  vested  must  be  mortgagee  ao 
made  parties  to  every  action  for  foreclosure,  either  as  plaintiflEs 
or  defendants  {x). 

Where,  however,  the   mortgage   property   is   copyhold  to  Exception  as 
which  the  mortgagee  has  been  admitted,  the  customary  heir  or  ^  oopy^olds- 
devisee  must  be  plaintiff  or  defendant,  and  if  he  is  plaintiff, 
he  must  make  the  personal  representatives  of  the  mortgagee 
parties  (y). 

If  the  mortgage  is  vested  in  trustees,  they  must  be  made  Trustee- 
defendants  to  an  action  for  foreclosure  brought  by  a  cestui  que  ^^^^S^^* 
trust  (2). 

Where  the  mortgagee  had  settled  the  security,  it  was  held  Remainder- 
that  the  first  tenant  in  tail  at  least  must  be  brought  before  the 
Court  (a).  As  a  general  rule,  it  is  sufficient  if  the  first  tenant 
in  tail  is  made  a  party  (5),  unless  the  estate  tail  is  contingent, 
in  which  case  the  remainderman  who  has  the  prior  vested  estate 
in  remainder  ought  to  be  a  party  {c). 

All  intermediate  tenants  for  life  must  be  made  parties  {d). 
So,  also,  trustees  to  preserve  contingent  remainders  (e), 

(a)  Catley  y.  Sampson,  33  Beay.  561.  {z)   Woody.  Williama^  4  Madd.  18C. 

[t)  Fell  ▼.  Broum,2  Bro.  C.  C.  276  ;  u)  Tales  ▼.  Eambly,  2  Atk.  237. 

Farmer  v.  Curtis,  2  Sim.  466.  J..   «^^^^v.i.  _    n»^*n^    ,  pi,    r- 

{u)  Sovm  V.  Wadham,  Bidg.  Ca.  t.  „,  ^  ^'^r^^  ^  l^^j^^  \  ^'  Ca. 

hU.  201.   And  .ee  Run^om7.  Ifichol^  ^17 ;  B^oldson  v.  Ferhns,  Amb.  664. 

son,  6  L.  J.  N.  S.  Ch.  203.  W  SuUon  y.  Stone,  2  Atk.  101.    See 

{x)  44  &  46  Vict.  0.  41,  s.  30,  mite,  ^i«hwiek  v.  Lowe,  1  Cox,  411. 

p,  g53.  {d)  Oore  v.  Stacpoole,  I  "Dow,  18. 

(y)  67  ft  68  Vict.  c.  46,  s.  88 ;  post,  (e)  ffopkins  v.  Hopkins,  1  Atk.  490 ; 

p.  1029.  Chohmmdeley  y.  Clinton,  2  J.  &  W.  183. 


man. 
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Chap.  WliOTO  the  sole  defendant  to  a  f oreolosore  action  was  legal 

^^«nC,       personal  representative  and  also  tenant  for    life,  the  Court 
^     ^^^^'     required  the  remaindermen  to  be  added  as  parties  (/). 
Go-mort-  jf  there  are  several  mort£:a£:ees  who  are  joint  tenants  or 

tenants  in  common  of  the  moneys  secured,  they  must  all  be 
parties  to  the  foreclosure  {ff).    And  accordingly,  where  one  of 
several  mortgagees  sues  alone  for  foreclosure,  the  others  must  be 
made  defendants  (A). 
Seven!  cttiuis      go,  in  an  old  case,  where  one  of  several  persons  who  had 
""  '         taken  a  mortgage  in  the  name  of  a  trustee  sued  for  foreclosure, 
it  was  held  that  the  others  must  be  parties  (»). 
Trustees,  As  a  general  rule,  however,  trustees,  executors,  and  adminis- 

®*"^**'^  •  trators  will  sufficiently  represent  the  persons  beneficially  inte- 
rested in  the  trust  or  estate  either  as  plaintiffs  or  defendants  (A:), 
and  may  accordingly  bring  actions  for  foreclosure  without  making 
their  beneficiaries  parties  {[). 

A  trustee  will  not  sufficiently  represent  his  cestuis  que  trust  as 
defendant  to  a  foreclosure  action  unless  he  has  funds  in  his 
hands  sufficient  to  enable  him  to  redeem ;  the  reason  beiug  that 
all  persons  must  be  brought  before  the  Court  who  are  interested 
in  the  equity  of  redemption,  and  who  may  be  willing  and  able 
to  redeem  (m). 

A  trustee  who  has  become  bankrupt  cannot  properly  represent 
his  beneficiaries  in  a  foreclosure  action,  but  the  beneficiaries 
must  be  made  parties  (n).  And  queerer  whether  even  a  solvent 
trustee  who  was  a  mortgagee  could  sufficiently  represent  his 
cestui  que  trust  as  defendant  to  a  foreclosure  action  {o). 

The  trustees  and  cestuis  que  trustent  under  a  specific  bequest 
by  a  mortgagor  of  leaseholds  are  proper  parties  to  a  foreclosure 
action  (/?). 

If  a  mortgagee  unnecessarily  makes  the  beneficiaries  parties, 
he  may  be  ordered  to  pay  their  costs  (q), 

(/)   WatU  V.  Lane,  84  L.  T.  144.  (/)  Morley  v.  Morley,  25  Beav.  253 ; 

(J)  Lowe  V.  Morgan,   1   Bro.  C.   0.  ife  Mitchell,  Wavell  v.  MiUheU,  W.  N. 

368;    Vickerty.  Cowell,  1  Beav.  529.  (1892)  11.     See  £e  Booth  Offd  Kettle- 

(A)  Luke  T.  South  Kensington  Hotel  toelVe  Contract,  W.  N.  (1892)  156. 

Co.,  11  Ch.  D.  121,  0.  A.  («n)  Goldsmid  y.  Stonehewer,  9   Ha. 

(t)  Lowe  T.  Morgan,   1   Bro.  G.  G.  App.   xxxviii. ;  Mills  v.  Jennings,  13 

368.     But  see  Montgomerie  y.  Bath,  3  Gh.  D.  639,  at  pp.  649,  650,  G.  A. 

Yes.  560 ;  and  Pow.  Mtg.  964,  N.  G.  (»)  Francis  v.  Harrison,  43  Gh.  D. 

(k)  R.  S.  G.  Ord.  XVI.  r.  8,  set  out  183. 

ante,  p.  742.    This  rule  expressly  pro-  (o)  Ibid,    p.     184.      But    see   nofw 


Tides  that  it  **  shall  apply  to  trustees,       Ord.  XVI.  r.  8,  set  out  ante,  p.  742. 
izecutors  and  administrators  sued  in  (p)   Ward  v.  Forrest,  10  Beav.  552. 

>roceeding8  to  enforoe  a  security  by  \q)  Be  Cooper,  Cooper  ▼.    Vesey^  20 


executors  and  administrators  sued  in  Ip)   Ward  v.  Forrest,  10  Beav.  552. 

proceedings  to  enforoe  a  security  by  \q)  Be  C 

ioreolosiiie  or  otheorwise.**  Gh.  D.  611,  G.  A. 
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All  the  trustees  must  be  parties  to  an  action  for  foreclosure  ;       Chap, 
and  where  a  trustee  had  retired,  but  without  a  new  trustee  being      XLDL 
appointed  in  his  plaoe,  it  was  held  that  he  was  a  necessary  party     §  ^  U^)* 
to  an  action  brought  by  his  co-trustees  for  foreclosure  of  a  mort- 
gage which  had  been  made  to  them  alone,  after  he  had  retired, 
on  a  loan  of  trust  moneys  (r). 

Where  one  or  two  executors  of  a  mortgagee  absconded,  and 
the  other  executor  sued  the  mortgagor,  the  Court  refused  to  add 
the  absconding  executor  as  defendant  {s). 

In  the  case  of  a  sub-mortgage,  the  original  mortgagee,  or  his  Sab- 
personal  representatives,  if  he  is  dead,  as  having  a  right  to  mortgagee. 
redeem  the  sub-mortgagee,  are  necessary  parties  to  the  suit  of 
the  sub-mortgagee  to  foreclose  the  original  mortgage  {t). 

Although,  as  a  general  rule,  the  person  seised  of  the  legal 
estate  must  be  a  party  (ii),  the  mortgagee  of  an  equitable  interest 
in  property  may  foreclose  the  equity  of  redemption,  leaving  the 
legal  title  in  a  third  party,  as  in  the  instance  of  foreclosure  by  a 
second  mortgagee  against  the  mortgagor.  So  a  mortgagee  of  a 
reversion  in  stock,  which  is  necessarily  an  equitable  interest,  may 
bring  an  action  for  foreclosure  against  the  mortgagor  alone  {x). 

In  mortgages  of  real  estate,  whether  in  fee  or  for  a  term  of  Mortgagor  a 
years,  the  mortgagor,  if  not  bankrupt  (y),  or  his  heir  (2),  or,  if  p^^^"^ 
he  died  since  1897,  his  legal  personal  representative  (a),  is  an 
absolutely  necessary  party  in  a  suit  for  foreclosure  (i),  however 
remote  his  chance  of  redeeming  may  be.      Also  the  trustee  of 
the  mortgagor  to  bar  dower  (c). 

Where  a  mortgagor  has  several  interests,  all  are  bound  by  AUmort- 
foreolosure  though  only  one  is  mentioned  (fl?).  Swtobo^^" 

A  mortgagor  who  has  absolutely  assigned  the  equity  of  Mortgagvor 
redemption  loses  his  right  to  redeem,  and  accordingly  is  not  a  ment.**"^" 
necessary  party  to  a  foreclosure  action ;  but  if  the  mortgagee 
makes  him  a  party  to  the  action  for  the  purpose  of  suing  him 
on  his  personal  covenant  for  payment  of  principal  and  interest, 
his  right  to  redeem  revives  (e). 

.    (r)  Adams  y.  Faynt&r,  1  CoU.  533.  (b)  How$8  y.  JFadham,  Ridg.  Oa.  t. 

{»)  Drags  Y.  HartopPf2BCh.D.  4tH.  Hard.  199;  Mo(/re  y.  Morton,  W.  N. 

{t)  Eobart  y.  Abbott,  2  P.  Wnui.  642.  (18»6)  196. 

(u)  See  aup,  p.  Iu24.  (c)  Horrocks  y.  Ledsam,  2  CoU.  208. 

ix)  8ladeY.ltiffff,SBA.S5,ZS.  (d)  Btomitt  y.   Moor,  9    Ha.   374; 

(y)  Lloyd  y.  Lander,  5  Madd.  282.  Goldsmid  y.  Stonehewer,  9  Ha.  App. 

(z)  Farmer  y.  Curtis,  2  Sim.  466.  xxxix. 

\a)  Ee  Marrowby  and  Fains,  W.  N.  {s)  Kinnaird  y.  TroUope,  39  Ch.  D. 

(1902)  137.  686. 
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%  1  'in 


Buretjs 


lL%ibtmU3>i  of 
fl»ort|Mor 
before  1897* 


The  mortgagor  need  not  be  a  party  in  a  foredoeiire  suit 
between  the  mortgagee  and  his  deriFatrre  or  sub-mortgagee  (/). 

Where  a  part  oolj  of  the  premises  is  comprised  in  a  second 
mortgage,  the  owner  thereof,  though  he  is  not  the  original  mort- 
gagor, is  a  necessary  party  (g). 

The  mortgagor  of  another  estate  diarged  as  a  coUateral  secu- 
rity is  a  necessary  party  (h).  But  a  surety  is  not  a  necessary 
party  where  he  is  bound  by  a  personal  covenant  only,  unless  he 
hare  paid  off  part  of  the  debt  (i). 

Prior  to  the  Land  Transfer  Act,  1897,  the  executor  of  the 
mortgagor  was  not  generally  made  a  party  where  the  mortgage 
was  of  the  fee  {k) ;  and  it  was  so  held  where  the  mortgage  was 
of  freeholds  for  a  term  of  years  (/).  In  a  suit  for  the  execution 
of  a  trust  for  sale  by  way  of  mortgage,  the  executor  of  the  mort- 
gagor was  a  necessary  party  (m). 

Before  Locke  King's  Act  (n),  the  executor  was  a  necessary 
P^7  {0)9  and,  in  such  cases,  the  costs  of  the  executor  were 
payable  by  the  plaintiff,  who  added  them  to  his  security  {p). 

Even  where  a  mortgage  of  the  fee  falls  within  Locke  King's 
Act  (f),  it  would  seem  that  as  an  account  of  the  debt  is  always 
directed,  the  executor  ought  to  be  made  a  party  in  cases  where 
it  is  doubtful  whether  the  mortgaged  property  is  sufficient  to 
satisfy  the  amount  due  (r). 

80  the  personal  representative  of  the  mortgagor  was  a  neces- 
sary party  where,  by  his  will,  the  realty  was  to  be  exonerated 
out  of  the  personalty  («) ;  unless  the  mortgagor  had  been  dead 
many  years,  and  the  mortgaged  estate  was  regarded  as  the  only 
available  property  {t) ;  and  similarly  iti  the  ease  of  a  deceased 
partner,  whose  personal  estate  was  liable  to  exonerate  the 
realty  (w). 


K' 


')  Seton  on  Decrees  (dthed.)»  2082. 
i)  Folk  V.  Clittton,  12  Ves.  48;  Jonea 
T.  fimUh,  2  Von.  Jun.  872  ;  Thomyeroft 
T.  Crockett,  2  H.  L.  C.  239. 

(A)  Utokea  t.  Clendon,  3  Swanst. 
100,  n. 

(t)  Newton  y.  Marl  of  EgmorU,  4  Sim. 
674  ;  Uedy9  v.  Matson,  25  Beav.  310. 

(k)  JJuneomhf  v.  Hanaley^  3  P.  Wma. 
833,  n.  Hoe  b  Ban.  Abr.  101 ;  Fell  v. 
Jirowvy  2  Bio.  (y.  C.  276.  S«»e  Grace  v. 
Lord  Afountmorria,  2  Dr.  &  War.  432. 

(/)  Bradahaw  v.  Oulram,  13  Yes.  234. 
See  Bai^fieldf,  Vauykan,  Bep.  t.  Fmoh, 
104. 

(m)  Chriatophera  v.  Sparke,  2  J.  &  W. 
22d  ;  Daniill  y.  Skipwithf  2  Bro.  C.  0. 


166. 

(ft)  Ante,  p.  786. 

(o)  SchoUjUld  y.  Heajield,  7  Sim.  667  ; 
8  Sim.  470. 

(p)  Woodward  v.  Hadd</n,  4  Sim.  606 ; 
Weaving  y.  Count,  6  Sim.  439  ;  Boawell 
y.  Tucker,  1  Beav.  493. 

[a)  See  ante,  p.  786. 

(r)  See  Danxell  y.  SkipwUh,  2  Bro. 
C.  C.  166;  Knight  v.  Knight,  3  P. 
Wms.  331  (both  cases  uuder  the  old 
law). 

la)  Faulkner  v.  Daniel,  3  Ha.  199. 

it)  Faulkner  y.  JDanieL  3  Ha.  199, 
213. 

(«)  Scholejield  v.  ffeajleld,  7  Sim. 
667  ;  8  Sim.  470. 
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The  personal  representative  of  a  deceased  tenant  for  life,  who  Chap, 
took  under  the  mortgagor's  will,  was  not  a  necessary  party  (x) ;  XLIX. 
but  he  was  a'necessary  party  if  the  deceased  had  made  payments     §  ^  (^^)' 

on  account  of  principal  (v).  Executor  of 

^  ^      ^\  .  tenant  for  Ufe. 

The  personal  representative  of  the  mortgagor  is,  of  course,  a  -^^^^  n^Q^. 
necessary  party  to  an  action  for  foreclosure,  when  the  mortgage  gage  is  of 
is  of  leaseholds  or  other  personalty  («),  and  he  is  no  w  a  necessary  ^^"^      ^' 
party  where  the  mortgage  is  of  freeholds.    If  there  is  no  repre- 
sentative of  the  mortgagor,  an  order  for  foreclosure  will  not, 
genendly,  be  made  until  a  representative  has  been  properly  con- 
stituted (a).   But  when  a  defendant,  who  was  one  of  a  numerous 
class  of  debenture  holders,  died  pending  a  foreclosure  action,  his 
widow  was  appointed  to  represent  his  estate  until  some  person 
should  be  duly  constituted  his  personal  representative  {b). 

Where  freeholds  and  leaseholds  are  comprised  in  the  same  Where  realty 


and 


5r- 
are 


mortgage,  both  the  heir  and  the  personal  representatives  of  the  a^naSy 
mortgagor  were  necessary  parties  (c) ;  but  now,  since  the  Land  mortaaged 
Transfer  Act,  1897,  the  legal  personal  representative  alone  is 
sufficient  (d). 

The  heir  of  the  mortgagor  is  still  a  necessary  party  to  a  fore-  GopyholdB. 
closure  action  where  the  mortgage  consists  of  copyholds  to  which 
the  mortgagor  has  been  admitted  (^),  but  not  where  his  estate 
was  only  equitable  (/). 

An  administrator  acting  imder  limited  letters  of  administra-  ^united 
tion  sufficiently  represents  the  estate  of  a  mortgagor  unless  the 
authority  conferred  by  the  letters  of  administration  are  so  limited 
that  the  purposes  of  the  suit  require  a  jnore  general  adminis- 
tration (g). 

An  admioistrator  durante  minore  (state  has  for  the  time  all  the  Adminiatrator 
powers  of  an  ordinary  administrator  (A) .  ^J^[^^^  ^^"^''^ 

An  administrator  pendente  lite  does  not  sufficiently  represent  Administrator 

pendente  lite. 


administrator. 


(x)  Wynne  y.  Stifan,  2  Ph.  302. 
(y)  Ckolmondeley  y.  Clinton,  2  Mer. 
171 ;  Faulkner  y.  Daniel,  aup, 

(s)  Wilton  y.  Jonee,  2  T.  &  G.  G.  G. 
244. 

(a)  Aylward  y.  Lewis,  (1891)  2  Gh. 
81. 

(b)  Seott  y.  Streatham  and  General 
Eftaiee  Co.,  W.  N.  (1391)  153.  See 
NaU  y.  Barrett,  W.  N.  (1887)  88. 

{e)  Sobine  y.  Bbdffson,  cit.  Dan.  Gh. 
Pr.  (7th  ed.)  219. 


{d)  ne  Harrowby  and  Faine,  W.  N. 
(1902)  137. 

(t)  60  &  61  Vict.  0.  66,  s.  1(2). 

(/)  Be  SomervUle  and  Turner,  (1903) 
2  Gh.  683. 

(y)  Faulkner  y.  Daniel,  3  Ha.  199 ; 
Davie  y.  Chanter,  2  Ph.  646 ;  Maclean 
y.  Dawson,  27  Beay.  369 ;  Clouyh  y. 
Dixon,  10  Sim.  664 ;  Oroves  y.  Lane, 
16  Jar.  8'>4,  1061  ;  Dowdeswell  y. 
DowdesweU,  9  Gh.  D.  294,  G.  A 

(A)  Be  Cope^  Cope  y.  Cope,  16  Gh.  D. 
49. 
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Chap. 

xux 

i  1  an 

Whef©  no  TO* 
pietentative. 


Administra- 
tors, &c.,  of 
feUms. 


Parobaser  of 
equity  of 
redemption. 


Different 
owners  of 
equity  of 
redemption. 


Patron  of 

mortjraged 

benefice. 


Husband 
and  wife. 

Partners. 


the  mortgagor's  estate ;  a  general  administrator  is  a  neoessaiy 

party  (0- 

Where  there  is  no  personal  representative  the  Court  may  now 
proceed  in  his  abf  ence  or  may  appoint  some  person  to  represent 
the  estate  (A-).  But  the  Court  has  refused  to  make  an  order 
absolute  under  this  rule  (/). 

As  there  is  now  no  forfeiture  for  felony  or  treason  (m),  the 
administrators  or  the  interim  curator  of  the  estates  of  felons 
must  be  parties. 

All  purchasers  of  the  equity  of  redemption,  however  numerous, 
must  be  made  parties  (n). 

Purchasers  for  valuable  consideration  without  notice  of  a 
subsisting  mortgage  on  the  property,  which  has  been  sold 
without  disclosing  the  mortgage,  are  deemed  to  be  pur- 
chasers of  the  equity  of  redemption  only,  and  to  be  liable  to 
foreclosure  (o). 

If  the  estates  of  two  different  persons  be  in  one  mortgage, 
both  the  mortgagors  must  be  made  parties  to  foreclosure  (p). 
So  if  the  equity  of  redemption  be  severed  after  the  mortgage, 
both  the  owners  of  the  equity  of  redemption  must  be  made 
parties  {q).  So,  where  a  mortgagor  has  mortgaged  Blackacre 
and  Whiteacre,  and  subsequently  has  Eold  Whiteacre  to  a  pur- 
chaser, as  is  alleged,  for  valuable  consideration  without  notice, 
such  purchaser  is  nevertheless  a  necessary  party  to  an  action  to 
foreclose  Blackacre  alone. 

Where  an  ecclesiastical  benefice  is  mortgaged  imder  a  statu- 
tory power,  the  patron  of  the  living  is  not  a  necessary  party  to 
an  action  to  foreclose  the  mortgage  (r). 

The  wife  must  be  a  party  where  the  power  of  redemption  is 
in  husband  or  wife  in  a  mortgage  of  her  leaseholds  (s). 

On  the  same  principle,  partners  of  the  mortgagor,  who  have  a 
right  of  pre-emption  over  his  mortgaged  share,  are  necessary 
parties  to  a  suit  to  foreclose  the  security  (t). 


{%)  EUU  y.  Deanen  Beat.  6 ;  Cave  y. 
Cork,  2  Y.  &  C.  C.  C.  180 ;  Ayltcard  y. 
Ztftrw,  (1891)2Ch.  81. 

Ik)  Ord.  XVI.  r.  46. 

(/)  Aylward  v.  Lncit,  tup. 

(m)  83  k  84  Viot.  o.  23.  See  anU, 
p.  664. 

(n)  Peto  ▼.  Hammond,  29  Beay.  91. 

(o)  Htath  y.  Crealoekj  L.  R.  10  Ch. 
22.  See  Munt  y.  Jilmet,  2  De  Or. 
P.  &  J.  678 ;  JFaldff  y.  Gray,  L.  B. 


20  £q.  238 ;  Greene  y.  Foeter,  22  Jdh.  D. 
666. 

{p)  Stokes  V.  Clendofij  3  Swanst.  160, 
n. ;  Payne  y.  Compton,  2  Y.  &  C.  Ex. 
467. 

(q)  Payne  y.  Compton,  aup. 

(r)  Ooodden  y.  CoUe,  59  L.  T.  309. 

(»)  ma  y.  Edmonds,  6  De  G.  &  S. 
603. 

(t)  Eedmayne  y.  Portter,  L.  £.  2  £q. 
467. 
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Where  iliortgagiBd  realty  is  limited  in  strict  settlement,  if  the  Chap, 
first  tenant  in  tail  of  the  equity  of  redemption  be  a  party  to  the  XLTX. 
action,  the  decree  will  bind  all  the  remaindermen  and  the     §  ^  (^^)' 


reversioner  (m),  though  the  first  tenant  in  tail  be  an  infant  (a?).  Tenant  in 
And  if  a  decree  for  account  and  foreclosure  be  obtained,  and  the 
first  tenant  in  tail  release  to  the  mortgagee,  the  remaindermen 
and  reversioner  will  be  also  bound  (or). 

If  there  be  an  express  estate  for  life,  the  first  tenant  in  tail  or 
the  reversioner  must  be  also  a  party  {y).  So  also  the  inter- 
mediate remainderman  for  life,  though  contingent ;  and  if  the 
first  estate  in  fee  is  liable  to  be  defeated  by  a  shifting  use  or 
executory  devise,  the  person  claiming  the  benefit  of  such  con- 
tingency must  likewise  be  made  a  party  (2) .  But  in  one  instance 
in  which  the  tenant  in  tail  was  abroad  (a),  and  out  of  the  juris- 
diction of  the  Court,  a  decree  of  foreclosure  Was  obtained  against 
the  parties  before  the  Court ;  and  if  there  is  no  estate  of  inherit- 
ance, the  tenant  for  life  will  suffice  (b). 

Where  a  mortgagor  had  settled  the  equity  of  redemption,  it  TmsteaB  of 
was  held  that  the  trustees  of  a  term  for  raising  portions  were     "^' 
necessary  parties  (c). 

The  trustee  in  bankruptcy  is  the  proper  party  in  respect  of  Trustee  in 
the  interest  of  a  bankrupt  mortgagor  (rf),  even  when,  in  the  case  mortgag^  ° 
of  leaseholds,  the  trustee  has  not  accepted  the  lease  («),  unless 
he  has  absolutely  disclaimed  (/),  or  unless  the  property  was 
bond  fide  settled  by  the  mortgagor  before  his  bankruptcy  (^), 
and  the  bankrupt  will  be  bound  by  a  decree  made  against  the 
trustee. 

A  bankrupt  mortgagor  is  an  improper  party  (A),  even  though  Bankrupt 
the  trustee  disclaim  all  interest  in  the  equity  of  redemption  (t) ;  ^^^^^'^ 
and,  if  he  is  made  a  party,  he  will  be  dismissed  with  costs  {k).  made  party. 


(u)  Yates  y.  Sambly,  2  Atk.  237. 
And  Bee  Gore  y.  Staepoole^  1  Dow,  18, 
31 ;  Saeearrick  y.  JBarum,  1  Gh.  Ga. 
217 ;  Zloffd  y.  Johnet,  9  Vee.  37. 

(x)  Beynoldson  y.  Ferkina^  Amb.  664. 

(y)  Oore  y.  Staepoole,  tup. ;  Sultan  y. 
Stone,  2  Atk.  101 ;  Handcock  y.  SKaen^ 
Collee,  122. 

(c)  Oore  y.  StaepooUy  1  Dow,  18. 
(a)  Fiehwiek  y.  Lowej  1  Cox,  411. 
{b)  Oiffard  y.  Hort,  1  Sch.  &  L.  408 ; 

Soeearriek  y.  Barton,  1  Ch.  Ga.  217. 
See  Flatt  y.  Spriff^,  2  Vem.  304. 
{e)  Anderson  y.  Slather,  2  GoU.  209. 

(d)  B.  A.  1883,  88.  54,  56;  Ramon 
T.  Fteelon,  3  T.  &  G.  Ex.  229 ;  Oath  y. 


Belcher,  1  Ha.  310 ;  Feake  y.  Oibhon, 
2  R.  &  Mj.  354 ;  EiU  y.  Edmondt,  6 
De  G.  &  S.  603. 

(e)  Jontt  y.  Binnt,  33  Beay.  362; 
Metropolitan  Bank  y.  Ojford^  L.  B.  10 
Eq.  398. 

(/)  See  anU,  pp.  169,  172. 

(^)  Steele  y.  Maunder,  1  Goll.  535. 

(A)  Lloyd  y.  Lander,  5  Madd.  282  ; 
Fannell  y.  Hurley,  2  Goll.  241 ;  Kerriek 
y.  Safety,  7  Sim.  318. 

(i)  CoUtna  y.  Shirley,  1  R.  &  My. 
638.  Singleton  y.  Cox,  4  Ha.  326,  is 
not  law.  See  Motum  y.  Moqjen,  L.  B. 
14  Eq.  202. 

{k)  FanneU  y.  Hurley,  tup. 
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The  reason  is  that  during  his  banknlptoy  the  mortgagor  has 
no  estate  or  interest  in  the  property,  eren  though  the  trustee 
§  ^  W'  disclaim  (/) ;  hut  under  the  Act  of  1883,  s.  55,  the  bankrupt  is 
not  disqualified  from  acquiring  an  interest  in  the  disclaimed 
property  under  a  vesting  order. 

Oases  have  arisen  where  an  insolvent  or  bankrupt  mortgagor 
has  been  made  a  party  where  fraud  and  collusion  were 
charged  (m) ;  but  he  cannot  be  made  a  party  unless  a  decree  can 
be  made  against  him  at  the  hearing  (;?) ;  nor  for  discovery  alone, 
nor  for  discovery  and  costs  (o). 
Bankrnptoj  Where  a  mortgagor  becomes  bankrupt  pending  the  suit,  the 
^J,^^^^'  trustee  in  bankruptcy  is  not  bound  by  a  decree  for  foreclosure 
in  his  absence  (p) ;  but  in  a  similar  case,  where  the  trustee  dis- 
claimed, and  neither  mortgagor  nor  his  trustee  appeared  at  the 
hearing,  the  mortgagee  was  held  entitled  to  a  judgment  for 
foreclosure  absolute  against  the  trustee,  and  to  the  ordinary 
judgment  for  foreclosure  against  the  mortgagor  (q). 

A  mortgagee  who  brings  an  action  of  foreclosure  or  sale, 
whether  he  is  first  (r),  or  any  subsequent  (s)  incumbrancer,  and 
whether  of  a  legal  (r)  or  equitable  (t)  estate,  must  make  every 
incumbrancer  subsequent  to  himself  a  party  to  his  suit,  inasmuch 
as  subsequent  incumbrancers  are  entitled  to  redeem  and  to  have 
their  interests  protected  upon  the  taking  of  the  accounts  (k). 

So  persons  interested  imder  a  settlement  of  a  puisne  mortgage 
must  be  made  parties  {x). 

With  respect  to  subsequent  incumbrances,  of  which  the 
plaintiff  mortgagee  receives  notice  after  the  commencement  of 
the  action,  the  foreclosure  decree  will  bind  the  holder  of  such 
incumbrance  if  added  as  a  party,  but  not  otherwise  (y).  Where 
the  plaintiff  had  no  notice  of  a  subsequent  incumbrance  at  the 
date  of  the  decree,  it  would  seem  that  the  subsequent  incum- 
brancer, though  not  a  party  to  the  action,  will  be  bound  by  the 


Sabaequent 

inoum- 

branoen. 


(/)  See  JSe  Mercer  and  Moore ^  14 
Ch.  D.  288.  See  also  Bochfort  y.  Bat- 
tereby,  2  H.  L.  G.  388,  408 ;  Re  Lead- 
bitter,  10  Ch.  D.  388,  C.  A. 

(m)  Maekworth  v.  MartfuUl,  3  Sim. 
368 ;  King  v.  Martin,  2  Yes.  Jnn.  641. 
Bat  see  Whitworth  ▼.  Dame,  1  V.  &  B. 
645 ;  Lhyd  v.  Lander,  6  Madd.  282. 

(«)   Wyeh  V.  Meal,  3  P.  Wm».  311,  n. 

\o)  Ibid. ;  Wei-  y.  WardU,  L.  R.  19 
Eq.  171. 

\p)   Woody,  Surr,  19  Beay.  661. 

(q)  Englieh  y.  Bairlow,  48  L.  T.  188. 


(r)  Adams  y.  Faynier,  1  Coll.  630. 
(a)  Johneon  y.   Holdncorth,   1    Sim. 
N.  S.  109. 

(f)  Tylee  y.  Webb,  6  Beay.  662. 

(«)  See  Qravee  y.  Wright^  cit.  1  Dr. 
&  War.  193. 

{x)  Ooldetmd  y.  Stonehetoer,  17  Jnr. 
199. 

(y)  Draper  y.  Jenning,  2  Vem.  618 ; 
Sherman  y.  Cox,  3  Rep.  in  Ch.  84. 
See  6  Bao.  Abr.  102,  tit.  Mortgages 
[E.  7]. 


PARTIES. 


io;;o 


accounts  as  taken  in  the  aotion  (z),  but  without  prejudice  to  his       Chap, 
right  to  redeem  the  prior  mortgagee  after  decree  on  payment  of      XLIX. 
the  prior  mortgage  debt  and  costs  (a).     It  has  been  said  that     §  ^  (^^)' 
subsequent  incumbrancers,  of  whose  charges  the  plaintifE  had  no 
notice,  will  not  be  allowed  to  re-open  the  accounts  upon  a  general 
charge  of  fraud  or  collusion,  if  such  charge  is  denied ;  and  that 
even  if  fraud  or  coUusion  be  specifically  alleged  and  proved, 
they  can  only    unravel  the  accounts  by  proving    particular 
errors  (6).      But  subsequent  incumbrancers,  fraudulently  intro- 
duced by  the  mortgagor  to  shield  himself  from  foreclosure,  need 
not  be  made  parties  (c). 

Where  a  decree  for  foreclosure  had  been  obtained  but  not 
drawn  up,  and  it  was  discovered  that  there  were  puisne  mort- 
gagees, leave  was  given,  under  E.  S.  C,  Ord.  XVI.  r.  11,  to 
amend  the  writ  and  statement  of  claim  by  making  the  puisne 
mortgagees  defendants  (d). 

Where  an  equity  of  redemption  has  been  purchased  by  a  joint  Debenture 
stock  company,  which  subsequently  issues  debentures  charged 
on  the  property  subject  to  the  mortgage,  all  the  debenture 
holders  have  an  interest  in  the  equity  of  redemption,  and  mu^t 
be  made  parties  to  a  foreclosure  action,  and  not  merely  some  as 
representing  the  whole  class  under  Ord.  XVI.  r.  9  (e).  Where 
debentures  constitute  a  floating  security  subject  to  a  legal 
mortgage,  the  debenture  holders  are  necessary  parties  to  a  fore- 
closure action  by  the  mortgagee  (/).  And  the  Court  has 
declined  to  decree  foreclosure  in  the  absence  of  a  single  deben- 
ture holder  (g). 

If  the  equity  of  redemption  becomes  vested  in  the  Crown  by  Crown, 
forfeiture,  the  Attorney-General  should  be  made  a  party  to  the 
foreclosure  action  (A). 

The  rule  is  general  that  all  judgment  creditors  who  have  Judgment 
perfected  their  judgments  and  obtained  a  charge  on  the  land  are  ®'    ^"* 
neoessary  parties  {i). 


(s)  See  ChresuHtJd  y.  Marshamt  2  Gh. 
Ga.  170.  But  see,  cofUra,  Morret  v. 
WesUme,  2  Vem.  663. 

(a)  Lomax  y.  Eide^  2  Vem.  185; 
Godfrey  y.  Chadwell,  2  Vern.  601; 
Morret  y.  Wwteme^  2  Vem.  663. 

{b)  Needier  y.  DeebU,  1  Gh.  Ga.  299 ; 
Chekee  y.  Shennan,  Freem.  Gh.  14. 

(e)  Tatee  y.  HambUfy  2  Atk.  237. 
See  Smith  y.  Chiehetter,  2  Dr.  &  War. 
393,  404. 

(<q  £eUh  y.  Butcher,  25  Gh.  D.  750. 

VOL.  II. 


See  Att,'Gen.  y.  Corporation  of  Bir* 
tningham,  15  Gh.  D.  423. 

(e)  Griffith  y.' Found,  45  Gh.  D.  663. 

(/)  Wallace  y.Bvershed,  (1»99)  1  Gh. 
891. 

{a)  Be  Continental  Oxygen  Co.,  (1897) 

1  Cai.  611. 

(h)  Lutwyehe  y.  Ati.'Gen.,  cit.  2 
Atk.  223  ;  FawUtt  y.  Att,-Gen.,  Hard. 
465. 

(i)  Adams  y.  Faynter,  1  GoU.  530 ; 
Sarrieon  y.  Fennell,  4  Jur.  N.  8.  682. 


1034 


mortgagee's  remedies — FORECLOSURE  OR  SALE. 


Chap. 
XLIX. 

§  1  (iv). 


Pnor  mort- 
gagee in 
action  by 
puisne 
mortgagee. 


lees 
pend&nU  lite. 


Judgment  creditors  who  had  not  issued  legal  or  equitable 
execution  or  registered  under  27  &  28  Vict.  o.  112,  were  not 
necessary  parties  (Ar),  although  they  might  acquire  a  charge  before 
the  time  fixed  by  the  decree  (/). 

Now  under  the  Land  Charges  Act,  1900,  a  judgment  creditor 
is  not  apparently  a  necessary  party  until  he  has  registered  the 
writ  or  order  enforcing  the  judgment  {m). 

A  puisne  mortgagee  may  bring  an  action  for  foreclosure  (n) 
or  for  sale  (o)  against  all  subsequent  incumbrancers  as  well  as 
the  mortgagor,  without  making  the  prior  mortgagee  ia  party ; 
but  he  must  offer  to  redeem  the  prior  incumbrancer  (/?). 

Where  there  are  successive  incumbrancers,  the  puisne  incum- 
brancers must  redeem  those  prior  to  them  or  be  foreclosed  (q). 

It  seems,  however,  that  subsequent  mortgagees  fining  for  an 
account  and  declaration  of  priority  in  their  favour  have  a  right 
to  the  presence  of  a  prior  mortgagee  if  the  rights  of  the  parties 
cannot  be  settled  in  his  absence  (r). 

Under  the  general  rule,  **  pendente  lite  nihil  innovetuTy^  the 
assignee,  pending  an  action  for  foreclosure,  cannot  have  greater 
rights  than  his  assignor  (9). 

The  decree  wiU  accordingly  be  binding  on  all  creditors,  by 
mortgage  or  judgment  (^),  and  on  assignees  of  the  equity  of 
redemption  (t«),  subsequent  to  the  action  (x) ;  and  such  persons 
need  not  generally  be  made  parties  imless  for  the  purpose  of 
getting  hold  of  the  legal  estate  {y).  The  rule  applies  equally  to 
the  assignees  of  plaintiffs  and  defendants  (s). 

An  assignee  of  an  incumbrancer,  party  to  the  suit,  after  a 
decree,  cannot  bring  an  action  to  redeem  and  foreclose  against 


(k)  Earl  of  Cork  v.  Russell^  L.  R.  13 
Eq.  210. 

(/)  Ibid.  Bee  Mildred  y,  Austin,  Jj.'R. 
8  Eq.  220. 

(m)  63  &  64  Vict.  c.  26,  s.  2. 

(«)  Hose  V.  Page,  2  Sim.  472 ;  Rieharda 
T.  Cooper,  6  Beav.  304 ;  Slade  v.  Rigg, 
3  Ha.  78. 

(o)  Delabere  v.  Norwood,  3  Swanst. 
144,  n. ;  Rarker  y.  FulUr,  1  R.  &  My. 
656. 

{p)  Inman  y.  Waring^  3  De  a.  &  S. 
729. 

{q)  See  Whithread  y.  Lyall,  8  De  G. 
M.  &  G.  383  ;  Moore  v.  Morton,  W.  N. 

il886)  196 ;  Webster  y.  Ratteson,  25  Ch. 
).  626. 
(r)  Feltham  y.  Clark^  1  De  G.  &  S. 


307. 

(a)  Co.  Lit.  102  b ;  Metcalf  y.  Ritl- 
verioft,  2  V.  &  B.  200  ;  Trye  v.  Earl  of 
Aldborough,  1  Ir.  Gh.  R.  666.  As  to 
this  rule,  see  ante,  p.  653 ;  as  to  its 
application  in  actions  for  redemption, 
see  ante,  p.  745. 

(t)  Bishop  of  Winchester  y.  Beavor,  3 
Ves.  315  ;  Bishop  of  Winchester  y. 
Faine,  11  Yes.  198. 

(u)  Garth  y.  Ward,  2  Atk.  175.  And 
see  11  Yes.  199. 

(x)  Bishop  of  Winchester  Y.Raine,  sup. 
which  case  overrules  Crisp  y.  Heath,  7 
Yin.  Abr.  52. 

(y)  1  Dan.  Ch.  Pr.  (7th  ed.)  218  ; 
Daly  y.  Kelly,  4  Dow,  437. 

(«)  Eades  y.  Harris,  1  Y.  &  0.  0.  C. 
234. 
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the  other  parties  to  the  suit,  though  as  against  the  assignor  the  Chap, 
action  will  not  be  dismissed,  and  the  assignee  will  be  decreed  to  XLIX. 
stand  in  his  place  in  the  former  suit  {a).  ^     ^^^^' 

An  assignment  pendente  lite  not  disclosed  does  not  amount 
to  fraud  (h) ;  and  the  assignee  may  be  made  a  party  after 
decree  (c). 

Assignees  pendente  lite  can  be  brought  before  the  Court  by 
order  under  the  Eules  of  the  Supreme  Court  {d). 


Sbgtion  n. 

Jurisdiction  in  Actions  for  Foreclosure. 

L — Oenaral  Jorisdiction. — By  the  Judicature  Act,  1873  (e),  Assignment 
actions  for  foreclosure  are  assigned  to  the  Chancery  Division  of  DmaiMiT'^ 
the  High  Court  of  Justice. 

By  the  County  Courts  Act,  1888  (/),  the  County  Courts  have  Jurisdiction 
jurisdiction  in  all  actions  for  foreclosure  where  the  mortgage  or  CourteT 
charge  does  not  exceed  500/.  in  amoimt,  and  also  where  the 
mortgage  is  for  more  than  500/.  but  less  than  that  sum  is 
actually  advanced  {g). 

But  the  Act  does  not  in  any  way  prohibit  or  restrict  a  plain-  Oononrrent 
tiff,  whose  charge  is  for  less  than  that  amount,  from  suing  in  Chancery 
the  High  Court ;  and,  if  he  do  so,  he  will  generally  be  entitled  ^i^"^^^'^' 
to  the  usual  costs  of  a  mortgagee  suing  in  that  Court  {h) ;  but 
where  the  plaintiff  and  defendant  in  a  foreclosure  action  both 
lived  at  the  same  place,  the  plaintiff  was  allowed  only  such 
costs  as  he  would  have  obtained  in  the  County  Court  (i). 

The  High  Court  will  not,  however,  entertain  an  action  or  Snbjoot- 
other  proceeding  to   enforce  a  charge  not  exceeding  10/.  in  SaiiYo/?^* 
amoimt  (A;). 

An  action  for  foreclosure  brought  in  a  County  Court  must  be  In  what 

County 

Court  action 
(a)  Booth  V.  Cresiciclie,  8  Sim.  852.  Richards,  W,  N.  (1901)  106. 

{b)  Patch  J    Ward^  L  R  3  (J   203,  (;^)  Brown  v.  Rye,  L.  R.  17  Eq.  343. 

(e)  Campbell  y.  Holyland,  7  Ch.  D.       Batsee-SAk?/^,  Whitley, %€. Y.Richards, 

{d)  Ord.  XVIT.  r.  4;  Ord.  XVI.      *"^'    «  «-^^       tt>«x, 

y  ^j  J  '  (t)  Symons  v.  Mac  Adam,  L.  R.  6  Eq. 

'  (^)'36  &  37  Vict.  c.  66,  a.  34  (3).  ^^4  ;   Crazier  v.  Dotcsett,  31  Ch.  D.  67. 

/)  61  &  62  Vict.  o.  43,  s.  67.  (k)  Westbury  v.  Meredith,  30  Ch.  D. 

i)  Shields,  Whitley,  ^e.  Bldg.  8oe.  v.      387,  C.  A. 

q2 
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Chap. 
§  8  (i)> 

may  be 
brought. 


Jurisdiction 
not  aifiK^ted 
by  bank- 
ruptcy of 
moitj^agor. 


Juri:««.liotion 
of  Bank- 
ruptey  Court. 


oommencedy  where  both  the  mortgagee  and  mortgagor  dwell  or 
oarry  on  business  within  one  or  more  of  the  metropolitan  dis- 
_  tricts,  either  in  the  district  in  whioh  the  mortgagee  dwells  or 
oarries  on  business,  or  in  that  in  which  the  mortgagor  dwells 
or  oarries  on  business  (/).  Elsewhere  in  England  and  Wales 
the  action  must  be  commenced  in  the  Court  within  the  district 
of  which  the  lands,  tenements,  or  hereditaments,  or  any  part 
thereof,  are  situate  (m). 

The  jurisdiction  of  the  Chancery  Division  is  not  affected  by 
the  mere  fact  that  the  mortgagor  has  become  bankrupt.  The 
rule  is  that  where  the  trustee  claims  only  the  same  right,  the 
Court  of  Bankruptcy  is  not  the  proper  Court  to  dispose  of  an 
action  for  foreclosure ;  but  where  the  trustee,  by  the  operation 
of  the  law  of  bankruptcy,  has  a  higher  and  better  title  than  the 
l)ankrupt  himself,  the  action  will  be  transferred  into  the  King's 
Bonoh  Division  to  be  tried  in  bankruptcy  («). 

So,  also,  the  bankruptcy  of  the  mortgagor  does  not  affect  the 
jurisdiction  of  the  Coimty  Court  to  order  foreclosure  (o). 

It  seems  that  the  Court  of  Bankruptcy  has  no  power  to  make 
an  order  for  foreclosure  unless  the  parties  submit  to  the  juris- 
diction Q>). 


Sale  instep 
of  forecKisure 
iu  Ireland 
aud  in  the 


iL — Jurisdiction  to  order  Sale  instead  of  Foredoture. — ^In 
Ireland,  it  has  long  been  the  practitv,  instead  of  a  foreclosure, 
to  pray  that  the  estate  may  be  sold,  and  the  moneys  applied  in 
satisfaction  of  the  ineimibrances,  and  the  surplus  paid  to  the 
mortgagor  (q).  If  there  is  a  deficiency,  the  mortgagee  has  his 
remedy  for  the  difference.  And  this  practice  has  been  adopted 
in  several  British  colonies. 

TThere,  therefore,  the  mortgaged  estate  is  situate  in  Ireland 
or  the  colonies,  and  a  suit  is  instituted  in  the  English  Courts  by 
the  mortgagee,  the  proper  course  is  to  pray  a  sale  (r). 

AVhen  a  mortgagee  of  an  estate  in  the  colonies  has  obtained 
a  decree  for  a  sale  in  the  English  Courts^  whether  right  or 


^"  51  *  33  Vict.  c.  4-^  a.  S4.     S€e 

Q.  B.  D.  .5  y. 

,'rt    31  Jt  o'l  Vict.  c.  4'^.  Sv  T>. 
»'    K^    CA  f  nt/tf'/'fc,   Fxu.    A' '«'?»  69 
L,  T.  7c  3:  &t  lui-'.-i^    iWj   2  K.  B. 
4UC.  A. 


50. 


i\ 


& 


;  u    iW*,  Chap.  LI. 

B«.  33o;  WiUuH  t.  Lunaun*/,  IS 
Rut.  29  J. 

.-  B.r\r',rti  T.  K^mhle,  I  S.  &  St. 
15  ;   CrvrtfvM  t.  StrtfiJy  »  Moo.  F.  C- 
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vrrong,  he  must  do  wbstever  is  requisite  on  his  part  to  prevent       Chap. 
the  colonial  Court  proceeding  to  sale  (s).  XLIX. 

Before  the  paBsing  of  the  Chancery  Amendment  Act  (t),  a      S  ^  t"J' 
mortgagee  could  not  in  general  have  obtained  a  sale  of  the  Inherent 
mortgaged  estate.     There  were,  however,  several  cases  in  which  ^ ordM''M"e 
he  could,  even  in  England,  have  done  so ;  as  if  the  mortgage  in  oertain 
were  of  a  dry  reversion  (m),  or  of  an  advowson  (a;).     The  mort- 
gagee, both  of  an  advowson  (y)   and  of  a  reversion  (b),  was 
entitled  to  foreclose  or  sell. 

So  a  sale  might  be  had  of  stock  {a),  or  of  chattels  (b),  or  of  Sole  of  etoclr, 
a  policy  of  insurance  (c),  unless  there  was  a  trust  to  apply  the  *'''""™'  *"=■ 
policy  moneys  when  received,  in  which  case  the  mortgagee  must 
wait  till  the  death  of  the  mortgagor  (e).     And  a  sale  was  the 
proper  remedy  where  the  mortgagor  was  himself  one  of  the 
executors  of  the  mortgagee  (d). 

Before  Locke  King's  Act  (e),  if  a  person  was  both  devisee  of  Sals  in  oa«ai 
the  mortgaged  estate  and  personal  representative  of  a  deceased  Locke  Kbs'a 
mortgagor,  and  admitted  in  his  answer  that  the  personal  estate  ^*^- 
was  deficient  for  payment  of  debts,  a  fale  might  have  been 
obtained  in  the  first  instanoe,  without  a  reference  for  an  account 
of  the  personal  estate  {/). 

Arrears  of  rent-chargee  and  annuities  charged  on  land  may,  Ha^very  of 
in  a  proper  oase,  he  recovered  by  sale  of  the  land  charged  (g) ;  annaity  by 
although  there  are  powers  of  distress  and  entry  (A) ;  certainly  *^- 
where  there  is  nothing  to  distrain  upon,  and  no  other  means 
of  satisfying  ^e  rent-oharge  or  annuity  (h) ;  otherwise,  it  would 
seem,  where  there  is  sufficient  to  distrain  upon  (t)- 

TTTT.  __ .  .1 J. — 1. 3j,gg^  ^g^  subject  to  a  settlement,  and 

[nple  in  posse^on,  a  sale  was  refused, 
tisfied  out  of  the  future  rents  {&), 

0.  P.  (rf)  Z«cai  Y.  Slab,,  2  Atk.  66 ;   Ttn- 

natt  V,  Trmthard,  L.  R,  4  Oh.  637. 
(<)  See  antt,  p.  7H6. 

1.  18.  (/)  8oo  Daniii  ».  Shipwith,  2  Bro. 
[.Sfi9.       0,  0.  166, 

1. 308.  ig)  Eorim  v.  Sail.  L.  R.   17  Eg. 

royw       437  ;  Seoilith  WHokh'  Fund  v.  Craig, 
20  Ch.  D.  208 ;  Northern  Asturattcc  Co. 
WmB.      ,.  Harriim,  W.  N.  (1889)  74. 
xnJ\i  W    ^*'"  y-J"!"",  28  BeaT.   181; 

'"^l  *       Sell  V.  JiHrt.  2  J.  &  H.  76  ;  JJaicim 

g^        y.  SoUni.  i  C.  P.  D.  37,  40,  42. 
!m(  t'  (i)  E»t»ty  y.  Keliey,  L.  E.  17  Eq. 

'  *9o, 

(*)  Oravu  y.  Sitk;  11  Sim.  636, 
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Chap.  The  Chancery  Amendment  Act,  s.  48,  which  enabled  the 

XLIX.       Court  to  Bell  in  a  foreclosure  suit,  is  repealed  by  sect.  25  of  the 
§  ^  (P)'     Conveyancing  Act,  1881  (/),  which,  in  efiect,  enacts  that  in  any 
Statutoiy        action  for  foreclosure  the  Court,  on  the  request  of  the  mortgagee, 
oi^er wdehi    ^^  ^^  ^^7  P^r^on  interested,  and  notwithstanding  the  dissent  or 
lieu  of  fore-     non-appearance  of  any  other  person,  and  without  allowing  time 
for  redemption,  may  direct  a  sale  on  such  terms  as  it  thinks  fit, 
including  the  deposit  in  Court  of  a  sum  to  meet  the  expenses  of 
sale  and  to  secure  performance  of'  the  terms. 
Jnrisdiotion         The  fact  that  the  mortgagee  might  have  sold  the  property  in 
by^TO^rM     5xercise  of  a  power  of  sale  will  not  prevent  the  mortgagee  &om 
Bale.  applying  for,  or  the  Court  from  making  an  order  for,  sale  (m), 

and  in  one  case  an  order  was  made  where  the  mortgagee  stated 
that  he  was  desirous  of  exercising  his  power  (n). 
Eqaitable  An  equitable  mortgagee  by  deposit  of  title  deeds,  with  or 

may^obtoSi      without  any  memorandum  of  charge  or  agreement  to  execute  a 
order  for  sale,  legal  mortgage  (o),  or  the  holder  of  any  other  equitable  mort- 
gage or  charge  (/?),  may  obtain  an  order  for  sale  under  this 
jurisdiction  (q). 

The  practice  with  regard  to  orders  for  sale  in  lieu  of  fore- 
closure will  be  dealt  with  in  a  later  part  of  this  chapter  (r). 


Section  HE. 

Procedure  and  Practice  in  Foreclosure  Actions. 

Form  of  i. — ^How  an  Action  for  Foraclosore  must  be  oommenoed. — The 

of  writ.  Rules  of  the  Supreme  Court  prescribe  a  form  of  indorsement  of 

writs  in  foreclosure  actions,  claiming  an  account  of  what  is  due 

for  principal,  interest,  and  costs  on  the  mortgage,  and  that  the 

mortgage  may  be  enforced  by  foreclosure  or  sale  («). 

(/)  44  &  46  Vict.  0.  41.     Ab  to  the  (o)  Oldham  v.  Stringer,  61  L.  T.  896  ; 

power  of  the  Court  to  order  sale  in  Tork  Union  Banking  Co.  y.  Artley,  11 

redemption  actions  under  this  section,  Ch.   D.   205.      See    JToof  y.   Barron, 

Bee  ante,  p.  747,  where  sect.  25  is  set  W.  N.  (1873)  71. 

out  in  full.  Ip)  Griwll  v.  Moftetf,  38  L.  J.  Ch. 

(«)  Sutton  y.  Sealy,  4  Jur.  N.  S.  312. 

*60.  Iq)  Crippt  y.  Wood,  51  L.  J.  Oh.  684. 

(»)  Brewer  y.  Square,  (1892)  2  Ch.  (r)  See  Sect.  IV.  (v). 

111.  (»)  R.  S.  C.  App.  A.  s.  1  (4). 
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Where  delivery  of  possession  is  sought  as  well  as  foreclosure  Chap, 
the  writ  should  contain  a  claim  for  possession.  But  in  several  XLIX. 
oases  orders  for  delivery  of  possession  have  heen  made  in  fore-  §  ^  C^)* 
closure  actions,  though  the  writ  or  summons  did  not  ask  for  Claim  for 
possession  (/) ;  hut  in  the  latter  case  the  order  will  not  be  made  ^^J^^lon^ 
ex  parte  (u). 

An  action  for  foreclosure  is  not  now  deemed  to  be  an  action 
for  recovery  of  land  so  as  to  preclude  the  plaintiff  from  including 
a  claim  for  delivery  of  possession  in  his  writ  {x). 

It  is,  as  a  general  rule,  well  to  claim,  in  the  alternative,  a  Sale. 
foreclosure  or  a  sale  (^). 

An  equitable  mortgagee  by  deposit  of  deeds  may  claim  by  his  Injunction 
writ  an  injunction  to    restrain  the   defendant  from  parting  pfjjwwith 
with  or  disposing  of  the  legal  estate  in  the  property ;  and  on  wgal  estate. 
showing  sufEcient  grounds  for  apprehension  that  the  security  is 
in  peril,  the  Court  may  grant  an  interim  injunction  till  motion 
day  ex  parte  (z). 

A  decree  for  foreclosure  is  not  equivalent  to  a  judgment  for  Personal 
payment  (a),  but  the  plaintiff  may  claim  that  the  mortgagor  P*y™®^*- 
may  be  ordered  personally  to  pay  the  amount  found  due  and 
costs,  and  in  default  be  foreclosed  (b). 

A  mortgagee  claiming  by  his  writ  in  a  foreclosure  action  When  a 
personal  payment  by  the  mortgagor  of  what  is  due  on  the  cove-  ^^^^^  " 
nant  is  entitled,  if  the  amount  of  debt  and  interest  is  proved,  immediate 
admitted,  or  agreed  to,  to  judgment  for  immediate  payment  of  P*y°^®^  • 
the  whole  amount  (c) ;  or,  otherwise,  to  an  account  of  what  is 
due  to  him  for  principal  and  interest  and  to  judgment  for  pay- 
ment of  the  amount  found  due  immediately  after  such  amount 
is  certified,  unless,  in  either  case,  the  judge  in  hifl  discretion 
gives  time  for  payment  {d). 

Immediate  payment  cannot  be  claimed  where,  though  the  Mortgagee  in 
amount  due  for  principal  and  interest  is  proved,  it  does  not  P^^««®^o^« 


(0  8aU  y.  Sdffar,  54  L.  T.  374 ; 
Bett  y.  AppUgaUy  37  Ch.  D.  43 ;  Keith 
y.  Lay,  39  Ch.  D.  462 ;  Laeon  v.  Tyrellf 
W.  N.  (1887)  71.  See  Jenkins  v. 
Ridgley,  68  L.  T.  671.     . 

(«)  Le  Bat  y.  Granty  64  L.  J.  Ch. 
368. 

(ar)  R.  S.  C.  Ord.  XVIII.  r.  2,  set 
out  ante,  pp.  748,  749. 

(y)  Jenkin  y.  Row,  6  De  G.  k  S. 
110;  Kerrieh  y.  Saffery,  7  Sim.  317; 
South  Wettem  Bank  y.  Turner,  47  L.  T. 


433. 

(z)  London  and  County  Bank  v.  Lewis, 
21  Ch.  D.  490,  C.  A.  See  Sjfiller  y. 
Spilltr,  3  Swanst.  556. 

(a)  JFilson  y.  Lady  Bunsany,  18  Beay. 
293. 

ib)  Bymond  y.  Croft,  3  Ch.  D.  612. 

(e)  Inttone  y.  Elmalie,  64  L.  T.  730. 

\d)  Farrer  v.  Laey,  HartUmd  ^  Co,, 
31  Ch.  D.  42,  C.  A.  See  Oreenough  y. 
Uttkr,  15  Ch.  D.  93  ;  FaUhfull  y. 
iroodlmf,  43  Ch.  D.  287. 
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Chap. 
XT.TX. 
§  3  (i)- 

liiquidated 

demand 

indorsed. 


"Writ  special]/ 
indorsed. 


Subsequent 
action  for 
liquidated 


sum. 


Claim  for 
liquidated 
sum  after 
appointment 
of  receiyer. 


Extent  of 
reUef  limited 
to  claim  in 
writ. 


appear  what  sums  the  plaintifi  had  or  might  have  reoeived  as 
mortgagee  in  possession  {e). 

Where  a  writ  claiming  foreolosnre  and  personal  payment  was 
also  indorsed  with  a  claim  for  a  specific  sum  alleged  to  be  due 
under  the  covenant  in  the  mortgage  deed,  it  was  held  that, 
the  defendant  not  having  appeared,  the  plaintiff  was  entitled 
to  sign  judgment  for  the  liquidated  demand  under  Ord.  XIII. 
r.  3,  but  not  to  an  order  for  foreclosure  nisi  imder  Ord.  XV.  (/). 

But  a  writ  indorsed  with  a  claim  for  the  amount  due  under 
the  covenant,  and  for  foreclosure,  is  not  a  writ  speciallj  indorsed 
within  the  meaning  of  Ord.  III.  r.  6,  so  as  to  entitle  the  plaintiff 
to  summary  judgment  under  Ord.  XIV.  r.  I  (g). 

Where  mortgagees  commenced  an  action  for  foreclosure, 
claiming  in  the  writ  a  personal  order  for  payment,  it  was  held 
that  they  could  not,  while  that  action  was  pending,  obtain  an 
order  for  immediate  judgment  under  Ord.  XIV.  in  a  second 
action  commenced  by  them  against  the  mortgagor,  indorsing 
their  writ  for  a  definite  sum,  being  the  amount  of  arrears  of 
interest  due  on  the  mortgage  (A). 

The  mere  fact  that  a  receiver  has  been  appointed  will  not  of 
itself  prevent  the  writ  being  specially  indorsed  for  the  amount  of 
principal  and  interest  due  under  the  covenant  in  a  mortgage  deed 
so  as  to  enable  the  plaintiff  to  obtain  an  order  under  Ord.  XIV. ; 
but  such  an  order  will  not  be  made  if  there  is  any  question  as  to 
the  amount  which  has  come  into  the  hands  of  the  receiver  (t) . 

Where  the  writ  claimed  an  account,  foreclosure,  and  the 
appointment  of  a  receiver,  and  the  mortgagor  not  having 
appeared  to  the  writ,  the  mortgagee  delivered  a  statement  of 
claim  asking,  in  addition  to  the  relief  claimed  by  the  writ, 
personal  payment  by  the  mortgagor  pursuant  to  his  covenant 
contained  in  the  mortgage ;  it  was  held  that  the  provisions  of 
Ord.  XX.  r.  4,  that  a  plaintiff  may,  by  his  statement  of  claim, 
extend  his  claim  without  amending  the  writ,  did  not  apply  so  as 
to  enable  him  to  obtain  judgment  in  default  of  appearance  for 
more  than  he  had  claimed  by  the  writ  {k). 


{e)  Brooking  y.  Skeufi$,  W.  N.  (1887) 
250  ;  68  L.  T.  73. 

(/)  Biuett  V.  Jonet,  32  Oh.  D.  636. 

(^)  Imbert  Terry  y.  Carver,  34  Oh.  D. 
606.  See  Mill  y.  SitMottom,  47  L.  T. 
224. 


(A)  JSarl  PouUtt  y.  Vtseount  mil, 
(1893)  1  Oh.  277,  0.  A. 

(0  Lynde  y.  Waithman,  (1896)  2  Q.  B. 
180,  0.  A.  See  Earl  FouUtt  y.  Tm- 
wunt  Hill,  sup. 

(k)  Qee  y.  Bell,  36  Oh.  D.  160.  See 
KTtngdm  y.  Kirk,  87  Oh.  D.  141. 
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Where  personal  payment  is  claimed  in  an  aiotion  for  fore-  Chap, 
closure,  the  costs  wiU  be  limited  to  such  costs  only  as  would  have  XLIX. 
been  incurred  if  action  had  been  brought  for  personal  payment  §  ^  W- 
of  the  debt  only  (/).  What  costs 

It  seems  doubtful  whether  the  Court  has  power  on  a  summons  aUowed. 
for  directions  to  make  an  order  for  foreclosure ;  but  if  such  an  Summons  fur 
order  is  made  and  no  objection  is  raised  in  chambers,  the  objec-  ^irectioas. 
tion  cannot  afterwards  be  taken  (m). 

By  Ord.  LV.  r.  5a  of  the  Bules  of  the  Supreme  Court,  any  Ori^uating 
mortgagee,  whether  legal  or  equitable,  or  any  person  having  the  s^™™^^^  ^^^ 
right  to  foreclose  any  mortgage,  whether  legal  or  equitable,  may 
take  out,  as  of  course,  an  originating  summons,  returnable  in  the 
chambers  of  a  judge  of  the  Chancery  Division,  for  sale,  fore- 
closure, and  delivery  of  possession  by  the  mortgagor. 

Proceedings  by  a  mortgagee  for  sale,  foreclosure,  and  delivery 
of  possession  should  generally  be  so  commenced,  under  pain  of 
the  costs  of  an  action  beiug  disallowed  (»). 

An  order  for  foreclosure  or  sale  can  be  made,  at  the  instance 
of  debenture  holders  of  a  joint  stock  company,  on  originating 
summons  (o).  It  is  not,  however,  usual  in  practice  to  make  such 
orders  on  summons. 

The  originating  summons  may  also  ask  for  the  appointment  Receiver, 
of  a  receiver  {p);  or  a  receiver  may  be  appointed  on  motion  in  a 
foreclosure  action  commenced  by  originating  summons  {q). 

But  the  Court  has  apparently  no  jurisdiction  to  decide  on  Determina- 
originating  summons  a  question  of  priorities  between  several  ^Zm^, 
incumbrancers  (r). 

If  it  is  desired  to  claim  personal  payment  by  the  mortgagor.  Claim  for 
it  would  seem  that  the  action  must  still  be  commenced  by  writ  E^™^ 
of  summons  (a). 

Service  of  an  originating  summons  out  of  the  jurisdiction  Serrioe  out  of 
cannot  be  ordered  (t) ;  if,  therefore,  a  necessary  defendant  is  out  J»«i»iict">a- 


(/)  Farrer  v.  Laeyy  Hartland  ^  Co., 
31  Ch.  D.  42,  C.  A.  See  Dymond  v. 
Croft,  3  Ch.  D.  512 ;  Bia^ett  v,  Jones, 
35  Ch.  D.  635. 

(m)  Morton  y.  So$»on,  80  L.  T.  435, 
C.  A. 

(»)  CKeUy  v.  Culverhouae,  W.  N. 
(1887)  36. 

(o)  Oldrey  v.  Union  Worki,  72  L.  T. 
627 ;  see  also  Sadler  v.  Worleyy  (1894) 
2  Ch.  170. 

(p)  JBarr  v.  Harding y  36  W.  R.  216 ; 
Johnson  v.  Etansy  60  L.  T.  69 ;  Oldrey 


V.  Union  JForka,  sup, 

(q)  Weston  v.  Zevy,  W.  N.  (1887) 
76.  See  Gee  v.  JBeil,  36  Ch.  D.  160  ; 
Itobson  V.  Homer,  W.  N.  (1893)  100. 

(r)  Se  Giles,  Real  and  Personal  Ad' 
vanee  Co,  y.  Mitchell,  43  Oh.  D.  491, 
C.  A. 

(»)  Brooking  y.  Skewis,  58  L.  T.  73. 
But  see  Barr  y.  Harding,  W.  N.  (1887) 
25  . 

(/)  Bmfield,  Be,  JThalei/  v.  Bu^Jhld, 
32  Ch.  D.  123;  Re  Bullen  Smith, 
Bemers  y.  Bullen  Smith,  67  L.  T.  924. 
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Chap. 
XLIX. 
§  3  (i). 

Statement  of 
claim  for 
personal 
payment. 


Possession  of 
mortgagee 
must  be 
stated. 

Statement  of 
materialfacts. 


Denial  of 

mortgagee's 

acoounto. 


Inquiry  as  to 
possession  of 
mortgagee. 


Coonterdaim 
by  company 
in  liquidation. 


of  the  jtirisdiotioiiy  the  aotion  for  foreclosure  must  be  commenced 
by  writ. 

ii. — Pleadings  in  Action  for  Eoreclosnreor  Sale. — Where  an 
order  for  personal  payment  against  the  mortgagor  is  claimed, 
the  statement  of  claim  must  set  out  the  mortgagor's  covenant 
for  payment  of  the  mortgage  debt ;  where  such  statement  was 
omitted,  the  usual  decree  for  foreclosure  was  made,  but  without 
any  order  for  personal  payment  against  the  mortgagor  (m).  And 
conversely,  a  mortgagee  cannot,  by  claiming  personal  payment 
in  his  statement  of  claim,  enlarge  the  scope  of  a  writ  not 
endorsed  with  such  a  claim  {x). 

If  a  mortgagee,  who  is  in  possession,  suppresses  the  fact  in  his 
pleadings,  and  it  turns  out,  on  the  account,  that  nothing  was  due 
to  him,  he  will  be  ordered  to  pay  the  costs  of  the  defendant  (i^). 

The  defendant  mortgagor  must  in  his  defence  set  out  all 
facts  and  state  all  documents  of  title  on  which  he  relies  (z). 

The  mortgagor  must  plead,  or  bring  to  the  attention  of  the 
Court,  before  the  usual  order  for  foreclosure  is  made,  any  special 
circumstance  or  fact  affecting  the  amount  due  from  him  to  the 
mortgagee ;  otherwise  such  circumstance  or  fact  cannot  after- 
wards be  raised  on  taking  the  accounts  (a). 

Where  the  mortgagor  sets  up  in  his  defence  a  denial  and 
contradiction  of  the  accounts  on  which  the  plaintiff's  claim  is 
founded,  leave  to  defend  ought,  as  a  general  rule,  to  be  granted 
without  payment  into  Court  (6). 

Where  the  mortgagor  by  his  defence  suggests  that  the  mort- 
gagee has  been  in  possession,  and  in  receipt  of  the  rents  and 
profits,  it  is  usual  for  the  Court,  though  a  matter  of  discretion^ 
to  grant  an  inquiry  as  to  that  fact  (c) . 

Where  in  a  debenture  holder's  action  the  company  counter- 
claimed,  upon  the  subsequent  winding-up  of  the  company  it  was 
ordered  that  the  company  find  some  person  to  give  security  for 
costs  or  have  the  counterclaim  struck  out  (d). 


(u)  WetheredY,  Cox,  "W.  N.  (1888) 
166.  See  Law  v.  Fhilby,  66  L.  T.  230 ; 
Faithfull  ▼.  WoodUy,  43  Ch.  D.  287. 

(x)  Law  V.  Fhilby  (No.  2),  66  L.  T. 
622. 

{tf)  Bennington  t.  Sarufood,  T.  &  B. 
477. 

(e)  SutcHffe  v.  Jafnet,  27  W.  R.  760. 

(a)  Sanjfuinetti  v.  Stueke^i  Banking 


Co.,  (1896)  1  Ch.  602.    See  as  to  ac- 
counts, pott,  Chap.  LIV. 

(b)  Strong  v.  Carlyle  Fr$99  (No.  2), 
W.  N.  (1893)  61. 

(e)  Lobson  v.  Lee,  1  T.  &  0.  C.  0. 

714. 

{d)   WalUngford  v.  Mutual   Soe,,   6 
App.  Ca.  G86. 


EVIDENCE. 


1043 


Although  a  decree  of  foreclosure  ou  a  mortgage  security  is  a 
matter  of  common  right,  yet  the  Court  will  refuse  it  in  case  of 
fraud  (^)v  The  defence  of  fraud,  if  set  up,  must  be  raised  by 
the  pleadings  (/). 

It  is  a  good  defence  to  a  foreclosure  action  that  the  mort- 
gagee's right  to  foreclose  is  barred  by  lapse  of  time,  but  such 
defence  must  be  expressly  pleaded  {g). 


Chap. 
XLIX. 
§  3  (ii). 


iiL — ^Evidence. — The  Court  never  gives  relief  to  a  mortgagee  Evidenoe  of 
or  bars  the  equity  of  redemption,  unless  the  mortgage  deed  be  *  ®  ^eounty. 
either  admitted  or  proved  (A). 

If,  however,  the  defendant  does  not  appear,  or  puts  in  no 
defence,  this  will  be  taken  as  an  admission  of  the  facts  set  forth 
in  the  statement  of  claim,  and  an  affidavit  of  the  facts  may  be 
dispensed  with  (t). 

The  mortgage  deed  may  be  proved  at  the  hearing,  where  the  Proof  of 
validity,  and  not  the  execution  or  authenticity,  thereof  is  con-  J^J^^ 
tested  [k).     But  where  the  validity  of  the  mortgage  deed  and  hearing, 
the  payment  of  the  consideration  are  contested  by  a  stranger  to 
the  deed,  it  must  be  proved  by  the  attesting  witness  (/).    If  the 
attesting  witness  becomes  entitled  to  the  mortgage,  proof  of  his 
handwriting  will  suffice  (m). 

In  case  of  the  loss  of  the  security,  it  can  be  established  by  Loss  of 
secondary  evidence,  and  by  proof  of  its  existence  as  a  secu-  5^*f  *^ 
rity(»). 

Where  the  consideration  ia  not  put  in  issue,  proof  of  the  deed  Evidence  of 
will  suffice  (o).    It  was  held  at  common  law  that  the  mortgagor  S^^^^*®"' 
could  not  be  called  to  prove  the  execution  {p) ;  but  now  the 
Chancery  rule  which  admits  admissions  will  prevail  {q). 

Entries  in  the  books  of  the  deceased  solicitor  of  the  defen-  Entries 
dant  in  a  foreclosure  suit  are  admitted  as  evidence  for  the  mort-  i^^^t. 


(e)  Sattnderi  y.  Dehew,  2  Vem.  271 ; 
Sdwardi  Y.  Martin,  25  L.  i.  Oh.  284. 
See5Bac.  Abr.  101. 

(/)  R.  S.  0.  Ord.  XIX.  r.  15. 

{q\  8eepo8tf  Chap.  L. 

(A)  Jaeobi  y.  Richardt,  5  De  Or.  M.  & 
G.  55 ;  Smith  v.  Daotes,  28  Gh.  D.  650. 

(i)  JoMf  V.  Harrity  W.  N.  (1887) 
10 ;  55  L,  T.  884. 

ijc)  Booth  y.  Oreswieke,  8  Jur.  323, 
L.  0. ;  Rowland  y.  SturgU,  2  Ha.  520. 
Bat  see  contra,  Jones  y.  ChiffUh,  14  Sim. 
262.    And  see  ChaUe  y.  Raine,  7  Ha. 


893. 

(t)  Leigh  y.  Lloyd,  35  Beay.  455. 

Im)  Inman  y.  Parsons,  4  Madd.  271. 

(»)  AHngton  v.  Green,  14  W.  R.  852 ; 
Heath  y.  Crealoek,  L.  R.  10  Oh.  22. 

(o)  Fiddoek  y.  Broum,  3  P.  Wma. 
289  ;  Minot  y.  Eaton,  4  L.  J.  Oh.  O.  8. 
134.  See  Blackford  y.  Davis,  L.  R.  3 
Oh.  304. 

(p)  Whytnan  y.  Gath,  1  0.  L.  R. 
482. 

{q)  Ord.  XXXn.  And  see  17  &  18 
Vict.  c.  125,  8.  26. 
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CSiap. 


i  8  (iii). 


Mortgagee- 
folicitor. 


Subneqaent 
incumtranoes. 

Lunacy  of 
mortgagor. 


Inrettigation 
of  mort- 
gagor's title. 


Particulars  of 
accouDts. 


gagee,  the  plaintiff,  to  prore  that  the  whole  Bnnk.  agreed  to  he 
advanced  has  heen  paid  to  the  mortgagor,  such  entries,  though 
not  against  the  interest  of  the  attorney,  heing  made  in  the  usual 
course  of  business  (r). 

Strict  evidence  of  the  consideration  is  required  in  ease  of  a 
mortgage  to  a  solicitor  by  his  client  («) ;  espedallj  where  the 
mortgage  is  to  secure  the  balance  of  a  settled  account  (i).  So, 
also,  where  the  security  is  impeached  on  the  ground  of  undue 
influence  (t/). 

Subsequent  iucumbrances  may  be  proved  at  the  hearing,  or  an 
inquiry  will  be  directed  (w). 

Where  the  mortgage  is  disputed  on  the  ground  of  lunacy, 
the  fact  of  lunacy  must  be  tried  by  a  jury  or  otherwise  (x).  It 
is  not  sufficient  to  prove  lunacy  at  the  date  of  the  mortgage ;  it 
must  be  shown  that  the  mortgagee  knew  and  took  advantage  of 
the  infirmity  of  the  mortgagor  (y). 

The  Court  will  not  permit  the  mortgagor's  title  to  be  investi- 
gated under  proceedings  for  foreclosure;  the  Court  can  only  bar 
the  equity  of  redemption,  and  leave  the  mortgagee  to  pursue  his 
legal  means  to  establish  his  rights  (2). 

As  a  general  rule,  where,  in  an  action,  an  account  is  asked 
for,  it  is  not  the  usual  practice  to  give  particulars,  as  to  do  so 
would  be  virtually  to  anticipate  the  account  which  must  be 
taken  {a). 

But,  in  a  foreclosure  action,  the  mere  fact  that  the  plaintiff 
asks  for  an  account  is  not  a  sufficient  reason  to  refuse  to  give 
particulars.  So  where  in  a  redemption  action  the  mortgagee 
alleged  that  the  mortgage  comprised,  among  other  things,  a 
simi  secured  by  bills  of  exchange,  and  a  sum  due  on  open 
account,  and  that  he  had  received  divers  sums  in  respect  thereof, 
and  he  counterclaimed  for  an  account  and  foreclosure  or  sale, 
it  was  held  that  he  must  furnish  particulars  of  the  sums  so 
received  (6). 


(r)  Clarke  v.  Wilmot,  1  T.  &  0.  0.  0. 
63. 

(«)  Lau'le$8  ▼.  Mansfieldy  1  Dr.  & 
War.  657,  605  ;  Carter  v.  Fakner,  1 
Dr.  &  War.  722. 

(t)  See  anUy  p.  631. 

(tt)  Davis  V.  rarry,  1  GiflP.  174  ; 
Judd  V.  Ollard,  b  Jur.  N.  S.  755  ; 
Morgan  v.  Higgini,  1  Qifl.  270 ;  Melland 
V.  Oray,  2  Y.  &  C.  0.  C.  199. 

(x)  Snook  y,  WatUy  11  Beav.  105; 
Jaciit  V.  Riehardt^  6  De  G-.  M.  &  G. 


65.  See  CampMl  y.  Hooper,  3  Sm.  & 
G.  153. 

(y)  Niell  v.  Morley,  9  Ves.  478.  See 
Friee  v.  Beirington^  3  Mac.  &  G.  486  ; 
Baxter  v.  Earl  of  Fortemouth,  63.  &  Gr. 
170. 

(z)  Atum,,  2  Ch.  Oa.  244.  See  15 
Yin.  Abr.  tit.  Mortgage,  476,  pi.  6. 

(a)  Auguetinui  y.  Nerinekx,  16  Ch. 
D.  13,  C.  A.  ;  Blaekie  y.  Osmastotty  28 
Ch.  D.  119,  C.  A. 

{b)  Kemp  y.  Goldbergy  36  Ch.  D.  605. 
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Section  IV. 


Chap. 
XLIX. 
§  4  (i). 


Decree  Nisi  for  Foreclosure. 

i, — ^Form  of  Decree. — Except  by  consent,  an  immediate  order  Docree  niH 
for  foreclosure  absolute  is  not  granted,  even  though  such  an  ^I'j.ays  "»aJe 
order  is  claimed  in  the  pleadings  in  the  event,  which  happens,  instanco. 
that  the  defendant  makes  default  in  appearance  (c).     For  equity, 
regarding  the  mortgage  as  a  security  only,  will  always  give  to 
the  mortgagor  time  to  procure  the  money  before  foreclosing 
him,  and  will  only  in  the  first  instance  make  a  judgment  nisi  (d). 

The  ordinary  form  of  judgment  in  a  foreclosure  action,  in  its  Common  form 
simplest  form,  directs  an  account  to  be  taken  of  what  is  due  to  "'  decree  «».%». 
the  plaintiff  under  and  by  virtue  of  the  mortgage,  and  for 
the  costs  of  the  action,  such  costs  to  be  taxed,  &c. ;  and  that, 
upon  the  defendant  paying  to  the  plaintiff  what  shall  be  cer- 
tified to  be  due  to  him  within  six  months,  the  plaintiff  shall 
reoonvey  the  mortgaged  property  free  from  incumbrances,  by 
him  or  persons  claiming  under  him,  and  deliver  up  all  deeds; 
but  that  in  default  of  payment  within  the  time  fixed  the  defen- 
dant is  from  thenceforth  to  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  of,  in,  and  to  the 
mortgaged  property,  with  liberty  to  apply  {e). 

Where  the  mortgage  is  by  deposit  of  title  deeds,  the  decree  Declaration 
will  declare  that  the  plaintiff  is,  by  virtue  of  the  deposit,  entitled  ?'  chargo  in 
to  be  considered  a  mortgagee  of  the  hereditaments  therein  com-  mort^ageo  bj 
prised,  and  will  order  accounts  to  be  taken,  and  costs  to  be  taxed,  ^®P^®*'- 
the  principal,  interest  and  costs  found  due  to  be  a  charge  on  the 
premises,  and  in  default  that  the  defendant  shall  convey  the 
property  to  the  plaintiff  free  from  all  equity  of  redemption  (/). 
In  the  case  of  copyholds,  the  plaintiff  will  be  declared  to  be 
entitled  to  an  absolute  surrender  (g). 


(e)  Foley  r.  Flint,  48  L.  J.  Ch.  696. 

{d)  See  Edicardt  y.  Cunliffe,  1  Madd. 
287. 

{e)  See  Seton  on  Becreefl  (6t}i  ed.)» 
p.  1895.  For  form  of  decree  where  the 
debt  is  to  be  paid  by  instalments,  see 
Greenough  v.  Littler,  15  Gh.  D.  93 ;  and 
where  a  personal  judgment  is  taken  on 
the  mortgagor's  covenant  for  payment 
of  prinoipid  and  interest,  see  Lee  y. 


Luneford,  54  L.  J.  Ch.  108  ;  Hunter  v. 
Myatt,  28  Ch.  D.  181.  For  form  of 
decree  for  foreolosare  by  consent  with" 
out  account,  see  BoydeU  ▼.  Manby,  9 
Ha.  App.  liii. 

(/)  See  the  form  of  decree  in  Newton 
Y.  Aldoue,  Seton  (6th  ed.),  p.  2043; 
Lees  V.  Faher,  22  Oh.  D.  283,  C.  A. 

iff)  Fryce  v.  JBury,  2  Drew.  41 ;  L.  R; 
16  Eq.  163,  n. 
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ehap. 


§  4  (i). 

Declaration 
of  charge  in 
debenture 
holder's 
action. 

Assessment  of 
security. 


Price  of  re- 
demption the 
same  in 
actions  for 
foreclosure 
as  in  actions 
for  redemp- 
tion. 


Where  an  action  by  a  debenture  holder  is  brought  on  as  a 
short  cause,  a  declaration  of  charge  will  properly  be  inserted  in 
the  judgment,  provided  the  Court  is  satisfied  that  the  oflScial 
receiver  or  liquidator  does  not  object  to  the  validity  of  the 
debentures  (h). 

Where,  on  the  bankruptcy  of  the  mortgagor,  the  mortgagee 
has  assessed  the  value  of  the  security,  the  decree  for  foreclosure 
ought  to  show  on  the  face  of  it  that  the  trustee  in  bankruptcy  is 
entitled  to  redeem  at  the  valuation,  but  the  subsequent  incum- 
brancers only  at  the  full  figure  (*). 

Whether  the  suit  be  by  mortgagor  or  mortgagee,  the  price 
of  redemption  is  the  same  {k).  Each  party,  according  as  he 
may  be  plaintiff  or  defendant,  may  be  subject  to  particular 
equities  arising  out  of  those  characters,  but  no  distinction  is 
made  as  to  the  course  and  order  of  redemption  between  a  suit 
in  which  the  owner  is  seeking  to  clear  his  estate  from  incum- 
brances, and  that  in  which  the  first  (/)  or  a  subsequent  (m)  mort- 
gagee is  seeking  to  get  possession  of  the  estate  in  satisfaction  of 
his  debt. 

The  form  of  the  decree  in  foreclosure  suits  for  the  redemption 
of  the  different  incumbrancers  is  therefore  the  same  as  in  re- 
demption suits,  with  the  exception  that^  on  failure  to  redeem, 
the  order  in  the  former  suit  is  for  foreclosure,  and  in  the  latter 
for  dismissal,  which  operates  as  foreclosure  (n). 


Order  on 
default  of 
appearance. 


Application 
on  summons 
for  account. 


ii. — Order  for  taking  the  Accounts. — Where  the  defendant  did 
not  appear  at  the  trial,  an  affidavit  of  service  of  notice  of  trial 
was  dispensed  with,  and  the  ordinary  judgment  nisi  was  made 
for  accoimts  and  foreclosure  (o). 

By  Ord,  XV.  rr.  1,  2,  where  the  indorsement  on  a  writ 
involves  taking  an  account,  and  the  defendant  fails  to  appear, 
an  order  for  an  account,  with  all  necessary  inquiries,  may  be 
made  on  summons^  Several  orders  were  made  in  chambers 
under  these  rules  amounting  in  effect  to  orders  nisi  for  fore- 
closure (p) ;  but  in  consequence  of  an  opinion  expressed  by  Sir 


(h)  Manviek  y.  ThurUao,  (1895)  1 
Ch.  776  ;  Farkinsm  y.  Wainioright,  64 
L.  J.  Gh.  493. 

ii)  KnowUa  v.  Dibbs,  60  L.  T.  291. 

\k)  Du  Vigier  y.  Lee,  2  Ha.  326 ; 
WaU9  y.  Symety  1  De  G.  M.  &  G.  240. 

(t)  Bamet  y.  Fox,  Seton  (6th  ed.), 
p.  1980. 

(m)  JaekionY, Bretiall,  Seton  (6th ed.), 


p.  1982. 

(n)  See  ante,  p.  757. 

(o)  ChorlUm  y.  Du>kie,  13  Ch.  D.  160 ; 
Baird  y.  Etut  Biding  Club  and  Baee' 
course  Co,,  W,  N.  (1891)  144. 

(p)  Smith  y.  Daviet,  28  Ch.  D.  650; 
J)pott  V.  yevUU,  W.  N.  (1887)  35. 
And  see  Morton  y.  Boston,  80  li.  T. 
435. 
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H.  Cotton,  L.  J.  {q),  the  practice  appears  to  have  been  dis-       Chap.     . 
oontinned  (r).      Orders  for  account  and  foreclosure  are  now,      XLTX. 
however,  usually  made  on  summons  under  Ord.  LV.  r.  5a.  8  ^  W' 

Where  a  mortgagee  has  obtained  an  order  nisi  for  foreclosure,  Right  of 
the  defendant  mortgagor  is  entitled  to  insist  on  the  accounts  j^gf^^  ^ 
being  carried  in,  in  order  that  the  accounts  directed  by  the  plaintiff 
decree  may  be  taken,  even  though  it  is  alleged  that  the  estate  is  the  accounts, 
worth  less  than  the  amount  due  on  the  mortgage  (s).     But  in  a 
case  where  it  clearly  appeared  that  the  value  of  the  mortgaged 
property  would  be  quite  insufficient  to  meet  the  plaintiff's  claim, 
and  that  the  costs  of  taking  the  accounts  would  lead  to  useless 
expenses,  the  defendants  having  refused  to  give  security  for  the 
costs  of   taking  them,  the  prosecution  of  the  accounts  and 
inquiries  directed  by  the  foreclosure  order  were  stayed  (t). 

After  the  account  has  been  taken  pursuant  to  the  direction  Master's 
in  the  judgment,  the  master  makes  his  certificate  of  what  is  ^  °* 
due  to  the  plaintiff  on  his  mortgage  for  principal,  interest,  and 
costs  up  to  the  day  appointed  for  payment :  the  certificate  is 
then  submitted  to  the  judge  for  confirmation,  and,  on  default 
being  made  in  payment,  the  mortgagee  may  obtain  an  absolute 
order  for  foreclosure  (u) ;  the  order  is  afterwards  signed,  and 
the  foreclosure  is  complete. 

If  for  any  reason  the  judgment  to  account,  instead  of  being  Undertaking 
made  in  the  usual  manner,  proceed  upon  the  undertaking  of  the  to  pay  amouat 
mortgagor  to  pay  what  shall  be  found  due,  the  mortgagee,  rely-  ^ound  due. 
ing  upon  this  undertaking,  cannot  avail  himself  of  the  right  to 
foreclose  if  default  be  made  in  the  payment  {x). 

If  the  mortgagor  be  entitled  to  set  off  in  matters  in  respect  of  ^1*^  ^7 
which  he  sues  for  an  account,  the  Court  may  give  him  the  benefit  set  off. 
of  his  set  off,  and  may  either  make  one  judgment  in  his  suit 
and  in  that  of  the  mortgagee,  or  may  give  a  separate  judgment 
for  an  account  against  the  mortgagee  personally ;  or  upon  pay- 
ment into  Court  by  the  mortgagor  of  the  principal  and  interest, 
a  judgment  may  be  given  in  both  causes,  and  the  foreclosure 
may  be  suspended  until  both  accounts  have  been  taken  (y). 


{q)  Blake  y.  ffarvey,  29  Oh.  D.  827,  Ltd,  y.  Attoeiation  of  Land  Finaneierif 

0.  A.  84  Oh.  D.  196. 

(r)  Biuett  v.  Jones,  32  Ch.  D.  636.  («)  Senhome   v.   £arl,   2  Ves.   sen. 

460. 

W  Taylor  v.  Mottyn,  26  Ch.  D.  48,  (^r)  Durutan  v.  Patterson,  2  Ph.  341. 

O.  A.  (y)  2><^  V.  Zydall,  1  Ha.  333.    See 

(t)  Exchange  and  Hop   Warehomet^  Davie  y.  JFhitmore,  28  Bear.  617. 
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Chap. 

XLIZ. 
§  4  (iii). 

General  rule. 


Only  ote 
time  usually 
allowed. 


Suocessive 
redemptions. 


iii. — ^Tinie  allowed  for  Kedemption. — To  the  person  entitled 
to  the  first  right  to  redeem,  it  is  the  practice  to  give  six  months 
from  the  date  of  the  certificate,  which  fixes  the  amount  of  the 
debt,  and  the  equitable  as  well  as  the  legal  mortgagor  has  a 
right  to  this  time,  whether  the  judgment  be  for  foreclosure  or 
sale  {z) ;  and  although  the  security  be  given  for  a  debt  which 
does  not  carry  interest  (a).  But  if  the  mortgagor  redeem 
before  the  expiration  of  the  six  months,  he  must  still  pay  the 
full  amount  of  interest  foimd  due  by  the  certificate  (6). 

The  tendency  of  the  Court  is  to  prevent  foreclosure  suits 
continuing  for  years,  with  successive  opportunities  for  redemp- 
tion given  to  the  parties.  Ordinarily,  it  gives  one  period  in  the 
first  instance,  and  no  more  (c). 

Each  of  the  persons  entitled  to  a  subsequent  right  of  redemp- 
tion may,  however,  if  their  respective  priorities  are  proved  or 
admitted,  be  given  successively  a  period  of  three  months  from 
the  date  of  the  further  certificate,  and,  in  the  case  of  a  derivative 
mortgage,  this  rule  applies  to  the  original  mortgagee's  riglit  to 
redeem  upon  default  of  redemption  by  the  mortgagor  of  the 
original  and  derivative  mortgages  {d). 

But  where  there  are  conflicting  claims  as  to  priority  between 
several  subsequent  incumbrancers,  the  general  practice  is  to 
grant  only  one  period  for  redemption  (e). 

Successive  periods  were  granted  on  the  application  of  a  second 
mortgagee  of  a  reversionary  interest,  who  stated  that  such 
interest  was  valuable  and  likely  to  fall  in,  though  the  priorities 
were  not  admitted  or  proved  (/). 

In  one  case,  under  special  circumstances,  where  the  plaintiffs, 
who  were  first  mortgagees,  claimed  also  as  third  mortgagees,  and 
there  were  several  subsequent  mortgagees,  successive  periods  of 
redemption  were  granted  on  the  application  of  the  plaintiffs, 


(z)  Parker  v.  Soutefield^  2  M.  &  K. 
419 ;  Thorpe  v.  GarUide,  2  T.  &  0.  Ex. 
730  ;  Lihter  v.  Turner,  6  Ha.  281,  293 ; 
King  V.  Leach^  2  Ha.  67  ;  Lloyd  v. 
Whiitey,  17  Jur.  764. 

{a)  Mellor  v.  Woods,  1  Keen,  16. 

(b)  Hill  V.  Rowlands,  (1897)  2  Ch. 
361,  C.  A. 

{c)  Per  North,  J.,  in  Smithett  v. 
Hesketh,  44  Gh.  D.  at  p.  164.  See  Bid- 
dulph  V.  BilliUr  Street  Offices  Co.,  W.  N. 
(1896)  98  ;  7-2  L.  T.  834. 

{d)  Smithett  v.  Seaketh,  44  Ch.  D. 


161. 

{e)  Bartlett  v.  Rees,  L.  R.  12  Eq. 
396  ;  General  Credit  and  Discount  Co,  y. 
Glegg,  22  Ch  D.  649 ;  Smith  v.  aiding, 
25  Ch.  D.  462 ;  Flatt  v.  Metidel,  27  Ch. 
D.  246  ;  Lewis  y.  Aberdare  ^  Plymouth 
Co.,  63  L.  J.  Ch.  741 ;  Doble  v.  Manley, 
28  Ch.  D.  664  ;  Mutual  Life  Assurance 
Soe.  y.  Langlcy,  32  Ch.  D.  460,  C.  A. ; 
Tufnell  V.  Nichols,  66  L.  T,  162  ; 
Smithett  y.  Hesketh,  44  Cb.  D.  161. 

(/)  Bertlin  v.  Gordon,  W.  N.  (1886) 
31. 
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with  the  conourrenoe  of  the  other  incumbrancers,  though  the       Chap, 
priorities  were  not  admitted  as  proved  (g).  XUX. 

As  a  general  rule,  successive  periods  for  redemption  will  be     8  ^  \^' 
limited  only  at  the  request  of  the  puisne  incumbrancers,  and  Mortgajuror 
not  at  the  request  of  the  mortgagor,  who  has  of  himself  no  to  further 
right  to  more  than  the  one  period  of  six  months  for  redemp-  *^'?®  ^^l. 

J.       /T\       T  1  i»        1  .  11  redemption. 

non  (A).  In  one  case,  where  a  foreclosure  action  was  brought  on 
as  a  short  cause  on  motion  for  judgment  in  default  of  pleading 
against  a  second  mortgagee,  and  in  default  of  appearance 
against  the  mortgagor,  successive  periods  for  redemption  were 
allowed ;  but  this  decision  appears  to  be  an  exception  to  the 
usual  practice,  and  is,  perhaps,  attributable  to  the  special  cir- 
cumstances of  the  case,  which  are  not  reported  (/). 

Where  a  f  oreclosure*action  was  brought  against  the  mortgagor  Prior  mort- 
and  a  mortgagee  who  had  joined  in  the  plaintiff's  mortgage  to  T^^J^^' 
postpone  his  own  originally  prior  security,  and  as  surety  for  the  Sonri^. 
mortgagor,  it  was  held  that  only  one  period  of  six  months  could 
be  allowed  to  both  defendants  {k). 

Where  there  are  several  judgment  creditors  subsequent  to  the  Judgment 
mortgage,  and  no  intermediate  incumbrancers,  they  will  be  ^    *^"' 
allowed  but  one  period  for  redemption ;   for,   otherwise,  the 
process  of  successive  foreclosures  of  judgment  creditors  would  be 
interminable  (/). 

In  an  action  for  foreclosure  by  second  mortgagees,  on  evidence 
that  a  very  smaU  margin  would  remain  for  third  and  fourth 

and  second  mortgages,  the  Court  limited  one  time  for  all  the 
persons  entitled  to  redeem  to  do  so  (fn). 

Where  several  puisne  incumbrances  had  been  created  on  the  Puisne  in- 
same  day,  only  one  period  was  allowed  in  respect  of  them  {n).      oi^^t^ame 

So  where  different  persons  claimed  under  the  same  original  day. 
puisne  mortgagee,  some  claiming  as  his  sub-mortgagees,  and  ^^^JgJ."™" 
others  as  entitled  under  his  will  to  the  equity  of  redemption  in  puisne  mort- 
the  sub-mortgage,  only  one  period  was  allowed  (o).  s^^' 

(^)  Smitheit  y.  Maketh,  44  Ch.  D.  {fc)  Smith  y.  Oldin^,  26  Gh.  D.  462. 

1«1;       ,  _  (/)  Bates  v.  mileoat,  16  Beav.  139 ; 

(A)  Flatt  V.  Mendel,  27  Ch.  D.  246,  stead  v.  Banks,  6  De  G.  &  8.  660. 
248.     See  Rttdeliff  v.  Salmon,  4  De  G.  ,   .  r^s^^,  ^    tt.^    si  T     t    r«T» 

ft  S.  626  ;  MtaJl  Life  Soc,  v.  Lanffley,  .  (/")  ^'^^^'  ^-   ^«^»  ^^  ^'  ^'  ^' 

26  Ch.  D.  686 ;  Doble  y.  Manley,  28  °°*\    ,  ^  ,    ,  ^    «^^ 

Ch.  D.  664.  W  -Con^  ▼•  Storie,  23  L.  J.  Ch.  200. 

(i)   Sumt  T.   ChmbUy^  26    Ch.    D.  (o)  Zoveday  t.  Chapman,  82  L.  T. 

463,  n.  N.  S.  689. 

VOL,  II. 
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Chap. 


§  4  (iU). 

Tenant  for 
life  and  re- 
maindeiman. 

Bule  as  to 
personalty. 


Meaning  of 
"month." 

Computation 
of  interest 
subsequent  to 
oertificate. 


Separate 
redemptions 
of  successive 
mortgages. 


So,  also,  where  several  persons  are  entitled  sucoessively  to  the 
equity  of  redemption  under  the  same  instrument,  as  tenant  for 
life  and  remainderman  under  a  settlement,  only  one  period  is 
allowed  (p). 

These  rules  as  to  time  apply  to  securities  not  only  upon  real 
estate  but  upon  ohoses  in  action  and  other  personalty,  but  not  to 
the  case  of  a  mere  pledge  of  chattels  or  to  the  falling  in  of  a 
policy  of  insurance  which  constitutes  the  security. 

Where  in  an  action  by  a  first  debenture  holder,  the  plaintiff 
had  obtained  an  order  for  sale  which  proved  abortive,  an  order 
was  made  on  the  application  of  the  plaintiff,  with  the  consent  of 
the  other  first  debenture  holders,  defendants,  staying  proceedings 
for  sale,  and  directing  foreclosure  in  respect  of  their  combined 
debts,  with  one  period  for  redemption  by  the  subsequent  deben- 
ture holders  and  the  company  (g). 

In  matters  relating  to  foreclosure,  the  computation  of  time  is 
by  calendar  and  not  lunar  months  (r). 

Where  a  judgment  in  a  foreclosure  action  by  a  first  mortgagee 
against  puisne  mortgagees  and  the  mortgagor  directs  successive 
redemptions,  and  foreclosures  in  default  of  redemption,  and  a 
puisne  mortgagee  makes  default  and  is  foreclosed,  the  person 
next  entitled  to  redeem  must  pay  subsequent  interest  on  the 
whole  amount  due  from  the  puisne  mortgagee  in  default  for 
principal,  interest,  and  costs  (s). 

After  judgment  for  foreclosure  and  the  certificate  finding  the 
amount  of  interest  due  up  to  the  time  allowed  for  redemption, 
the  mortgagor  cannot  redeem  at  an  earlier  date  on  payment  of 
interest  up  to  the  date  of  payment  only,  but  must  pay  the  full 
amount  found  due  by  the  certificate  {t). 

Where  there  are  separate  redemptions,  the  second  mortgagee, 
as  first  assignee  of  the  equity  of  redemption,  acquires  the  rights 
of  the  mortgagor,  and  he  has  therefore  the  first  right  to  redeem 
upon  payment  of  what  is  due  to  the  first  mortgagee,  who,  upon 
such  payment,  is  ordered  to  convey  to  the  second  mortgagee ; 
but,  in  default  of  payment,  the  latter  is  foreclosed  (t«).  The 
order  to  foreclose  the  second  mortgagee  must  be  made  before 


(p)  Seevor  v.  XwA?,  L.'R.  4  Eq.  637. 

(q)  JFelehr. National CijeleCo.fW.'N. 
(1886)  97 ;  66  L.  T.  673. 

(r)  Anon.f  Bam.  Gh.  B.  324. 

(«}  £lton  y.  Ourteis,  19  Oh.  D.  49, 
ied  quare.    See  Sardley  y.  Knight^  41 


Gh.  D.  637. 

.(0  Eill  y.  Sowlandt,  (1897)  2  Gh. 
361,  G.  A. 

(m)   WhUworth  y.  Rhodes,  20  L.  J.  Gh. 
106  ;  Badcliffy,  Salmon^  4  De  G.  &  S 
626 ;  Ckm  y.  JFoulk$^  6  L.  J.  Gh.  206. 
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the  subsequent  acoounts  are  taken  (x).    The  second  mortgagee's       Chap. 
right  to  redeem  being  thus  removed  out  of  the  way  by  fore-      XTJX, 
dosure,  an  aooount  is  taken  of  the  first  mortgagee's  subsequent     8  ^  \V^J' 
interest  and  oosts,  such  subsequent  interest  being  calculated  upon 
the  whole  sum  found  due  from  the  second  mortgagee,  that  is, 
upon  the  principal,  interest,  and  costs  (^),  and  upon  payment 
thereof  with  the  amount  originally  found  due,  the  third  mort- 
gagee may  redeem  him,  and  in  default,  is  foreclosed  {z) ;   and 
this  process  is  carried  on  as  to  all  the  successive  incumbrancers, 
until  the  right  of  the  mortgagor  or  ultimate  owner  of  the  equity 
of  redemption  alone  lemainB,  when  he  may,  in  like  manner, 
redeem,  and  in  default  will  stand  dismissed  or  foreclosed,  as  the 
case  may  be,  and  in  the  latter  case  the  estate  remains  to  the  first 
mortgagee  free  from  aU  incumbrances. 

Where  there  are  several  incumbrancers  and  the  mortgagor's 
suit  for  redemption  is  dismissed  (which  is  generally  equivalent 
to  foreclosure  (a) ),  the  last  incumbrancer  becomes  quasi  mort- 
gagor, and  the  others  become  first  and  subsequent  incumbrancers 
according  to  their  priorities  (b). 

But  the  judgment  also  provides  for  the  case  of  the  second 
incumbrancer  redeeming  the  first,  and  for  subsequent  account  of 
what  is  due  to  the  second  incumbrancer,  and  so  on,  if  there  be 
several  incumbrancers;  and  ultimately  the  last  incumbrancer 
must  be  redeemed  by  the  mortgagor,  or,  in  default,  he  will  be 
dismissed  or  foreclosed  as  the  case  may  be. 

When  the  mortgagee  has  incumbered  his  mortgage,  redemp-  Derivative  or 
tion  wiU  be  decreed  on  payment  into  Court  by  the  mortgagor  ^^" 
of  the  mortgage  debt ;  and  upon  such  payment  the  mortgagor 
is  entitled  to  a  conveyance  from  the  mortgagee  and  sub-mort- 
gagee, and  delivery  of  the  deeds  at  once,  without  waiting  for 
the  accounts  to  be  taken  between  them  (c).  In  the  case  of  a 
derivative  mortgage  or  sub-mortgage,  the  judgment  directs  {d) 
an  account  of  what  is  due  to  the  original  mortgagee  or  his 
assignee,  and  then  of  what  is  due  to  the  derivative  or  sub-mort- 
gagee ;  and  that  upon  payment  to  the  latter  of  the  sum  due  to 


(z)  WhithreadY.  Lyall,  8  De  G.  M.  (b)  CottinghamT.  Earl  of  Shrewsbury^ 

ft  G.  383,  L.  JJ. ;  Webster  v.  Fattestmy  8  Ha.  637. 
26  Ch.  D.  626.  (e)  Lysaght  v.  Wettmaoott,  33  Beav. 

(y)  mon  V.  Ourieis,  19  C^D  49.  ^%^j/±,  ^.  ^^„,  geton  (Ctti  ed.), 

{z)  Bingham  v.  King,  14  W.  B.  414.  p.   2079.     And  see  Loot  v.   Thorpe, 

{a)  See  ante,  p.  757.  (12  Jan.  1876,  B.  164),  ibid, 

r2. 
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him,  not  exoeeding  the  sum  found  due  to  the  original  mort^ 
gagee,  and  on  payment  of  the  residue,  if  any,  of  what  is  due  to 
the  original  mortgagee,  both  of  them  shall  reoonvey  to  the  mort- 
gagor. In  case  of  default  and  foreclosure  or  dismissal,  as  the 
case  may  be,  after  the  computation  of  the  subsequent  interest 
and  costs  due  to  the  derivative  or  sub-mortgagee,  he  is  ordered  to 
reconvey  on  payment  of  that  amount  by  the  original  mortgagee, 
and  in  default  of  payment  the  latter  is  foreclosed. 

Where  there  are  several  mortgagees,  and  the  first  is  also  part 
owner  of  the  equity  of  redemption,  the  judgment  directs  {e)  that 
upon  payment  to  the  first  mortgagee  of  all  that  is  due  to  him  by 
the  second,  the  former  shall  convey  the  whole  estate  subject  to 
his  right  to  redeem  the  part  in  the  equity  of  redemption  whereof 
he  is  interested ;  on  default  of  payment  the  second  mortgagee 
is  foreclosed  in  the  usual  manner.  The  owner  of  the  residue  of 
the  equity  of  redemption  redeems  on  payment  of  all  that  is 
due,  but  receives  a  conveyance  only  of  that  part  in  which  he  is 
interested.  But  it  is  suggested  that  he  ought  to  have  a  convey- 
ance of  all,  subject  to  the  right  of  the  first  mortgagee  to  redeem 
his  share  of  the  equity  again  upon  payment  of  a  proportion,  on 
the  principle  that  the  mortgagee  must  be  entirely  redeemed  or 
not  at  all,  or  that,  to  avoid  such  a  circuity,  the  part  owner  of 
the  equity  ought  in  the  first  instance  to  redeem  the  mortgagee 
on  payment  of  a  sum  proportioned  to  the  redeeming  party's 
share.  In  case  of  redemption  by  the  second  or  other  sub- 
sequent mortgagee,  he  is  redeemable  in  his  turn  by  the  first 
mortgagee  being  owner  of  part  of  the  equity  and  by  the  owner 
of  the  residue  of  the  equity  on  payment  by  each  of  a  part  of  the 
mortgage  debt  proportioned  to  his  share,  and  upon  redemption 
the  estate  is  conveyed  to  them  in  the  proportions  in  which  they 
are  entitled.  If  the  first  mortgagee  do  not  make  the  payment 
in  respect  of  his  share  in  the  equity,  the  suit  in  respect  thereof 
is  dismissed,  and  upon  the  like  default  by  the  other  owner  of 
the  equity  he  is  foreclosed. 

Where  a  puisne  mortgagee  of  estates,  distinct  portions  of 
which  have  been  previously  mortgaged  to  several  persons,  seeks 
redemption  and  to  foreclose  the  mortgagor,  he  is  entitled  to  a 
judgment  that  he  may  redeem  both  or  either  of  the  estates.    If 


(e)  See  the  decrees  in  Sob^  t»  Kmp.  6  Ha.  155 ;  Lloyd  y.  Douglas,  4  Y.  ft  C. 
Ex.  448. 
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he  redeem  both,  he  may  foreclose  the  mortgagor,  unless  he  also       Chap, 
redeem  both.     If  he  redeem  but  one,  the  mortgagor  must       ^^^ 
redeem  that  one  or  be  foreclosed ;  and  as  to  that  which  the     8  ^  ("^)* 
plaintifl  does  not  redeem,  his  suit  will  be  dismissed  (/). 

Where  questions  arise  as  to  the  priorities  of  several  securities,  Inqnixy  as  to 

•         •  "ii  T_     j»     _!.  J  /  \  priorities. 

an  mquiry  will  be  directed  (g).  ^ 

Although  the  Court,  after  default  by  the  mortgagor  in  pay-  ^"^'^^^^ 
ment  of  the  debt,  will  give  the  mortgagee  relief  by  foreclosure,  payment, 
and  in  certain  instances  by  sale,  yet  the  Court,  in  accordance 
with  its  principle  of  considering  the  estate  a  sec^ty  only,  will 
grant  the  mortgagor  every  fair  allowance  of  time  to  enable  him 
to  discharge  the  debt.  The  time  for  payment  may  be,  there*- 
fore,  renewed,  on  proper  application  to  the  Court,  even  after  the 
decree  is  signed  (h) ;  nor  will  it  make  a  difference  that  the 
proceedings  are  under  7  Qeo.  II.  o.  20,  s.  2  («*),  so  that  the  time 
may  be  enlarged  in  the  latter  case  (k). 

An  order  to  enlarge  the  time  for  payment  in  a  foreclosure  GronndBfor 
suit  is  not  a  matter  of  course,  and  may  be  refused  where  no  mast  be 
excuse  for  the  default  is  stated,  or  where  the  security  is  not  ^^^"'^ 
shown  to  be  ample  (/).     But  in  a  case  where  the  default  in 
payment  by  the  mortgagor  on  the  day  fixed  was  occasioned  by 
the  act  of   the   mortgagee    preventing  the  mortgagor  from 
receiving  the  rents  of  the  property,  the  time  was  enlarged  for 
three  months    on    terms,   notwithstanding    there  was    doubt 
whether  the  value  of  the  security  was  ample  (iw). 

The  time  may  be  enlarged  on  terms  pending  an  appeal  (n).       Enlargement 

1  •  pendingp 

Where  the  mortgagee  has  received  the  rents  between  the  appeal, 
certificates  and  the  time  fixed  for  payment,  the  Court  will,  on  l^eipt  of 
motion,  refer  it  back  to  chambers  to  continue  the  account,  or,  to  mortgagee 
save  delay,  will  accept  evidence  of  the  exact  amount  which  will  ^^^cate. 
be  due  to  the  plaintiffs;  and  in  either  case  will  fix  a  new 


(/)  PgUy  V.  Wathm,  7  Ha.  361,  863 ; 
app.  on  another  point,  1  De  G-.  M.  & 
G.  16. 

(^)  Duberhf  y.  Day,  14  Beav.  9.  See 
BartUtt  T.  Ree9,  L.  B.  12  Eq.  396. 

(h)  Anon,,  Bam.  221  ;  Cocker  v. 
Bevitj  1  Gh.  Ga.  61  ;  Ismoord  y. 
Claypool,  1  Bep.  in  Gh.  139  ;  Edvsards 
Y.  Cunliffe,  1  Madd.  287  ;  Ford  y. 
fTattell,  2  Ph.  691 ;  Thomhiny.  Man- 
nina,  1  Sim.  N.  S.  461 ;  Bteet  y.  Coke, 
L.  B.  6  Gh.  649. 


(0  Ante,  p.  891. 

(*)  Wakerell  y.  Delight,  9  Vee.  86. 

(I)  Nanny  y.  Bdwards,  4  Busa.  124 ; 
JByre  y.  Sanson,  2  BeaY.  478 ;  Jonei  y. 
Creetoicke,  9  Sim.  304 ;  Boothe  y.  Cree- 
unek,  Gr.  &  Ph.  361. 

(m)  Oeldard  y.  Eomhy,  1  Ha.  261. 

(#i)  Monkhoyee  y.  Bedford  Corp,,  17 
Yes.  380;  Fineh  y.  Shaw,  20  BeaY. 
666.  See  Benvoise  y.  Cooper,  1  S.  ft  St. 
366, 
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MOBTOAOEE's  BEUEDIES — ^FOBECLOSUBE  OB  SALE. 


Chap. 
XLIX. 
i  4  (iii)- 


Where  ob- 
jections are 
made  to  the 
certificate. 


ConditioxiB  on 
enlargement. 


Costs  of 
application. 

Sabaequent 
interest. 


day  (o),  unless  nnder  special  circumstances  (p).  Where  a  mort- 
gagee receives  rents,  after  default  has  been  made,  on  the  day 
fixed  by  the  order  for  redemption,  but  before  an  affidavit  of 
such  default  is  sworn,  an  order  for  final  foredosurewill  be  made 
without  any  further  account  (q). 

Where,  in  a  foreclosure  suit,  objections  were  taken  to  the 
certificate,  and  the  time  aj^ointed  for  the  payment  of  the  mort- 
gage money  was  likely  to  elapse  before  the  objections  were 
heard,  it  was  held  that  the  defendant  should  have  applied  to  the 
Court,  upon  the  objections  being  filed,  to  have  the  time  enlarged 
until  the  objections  were  disposed  of  (r) ;  the  same  would  apply 
to  the  present  practice  after  a  summons  to  vaiy  the  certificate. 

The  condition  on  which  the  order  for  enlargement  of  time  is 
usually  granted,  is  payment  of  the  interest  and  costs  reported 
due,  on  or  before  the  time  appointed  for  the  payment  of  the 
whole,  carrying  on  the  account  for  subsequent  interest  and 
costs  («) ;  but  in  some  cases  an  additional  time  will  be  given  for 
the  payment  of  such  interest  and  costs,  as  where,  at  the  time  of 
the  application  for  enlargement  of  the  redemption  time,  the 
time  fixed  for  payment  has  nearly  airived  (^),  or  the  mortgagor 
has  been  prevented  by  the  mortgagee  from  receiving  the 
rents  (u).  Three  months'  enlargement  of  time  has  been  granted 
upon  the  mortgagor's  immediate  payment  of  5,000/.,  being  half 
the  amount  of  interest  due  (x), 

A  defendant  applying  for  enlargement  of  time  to  redeem  will 
be  ordered  at  once  to  pay  the  costs  of  the  application  (y). 

After  the  time  has  been  enlarged,  subsequent  interest  on  the 
principal  and  unpaid  costs  only  is  required,  not  interest  on 
interest  (ss),  unless  the  computation  of  subsequent  interest  on 
the  amount  of  principal,  interest  and  costs  certified  to  be  due 
is  made  the  terms  on  which  the  extension  of  time  is  granted  (a). 


(o)  Oarlieh  v.  Jadkwn,  4  Bear.  154 ; 
Alden  v.  Fatter,  6  Beav.  692 ;  Ml\»  t. 
Griffith$,  7  Bear.  83;  Conttable  t. 
ITowiek,  6  Jur.  N.  8.  831 ;  Webster  v. 
FattesoHj  25  Cfa.  D.  626 ;  Zaeon  v. 
I\frell,  56  L.  T.  483;  Jenner-Futt 
Y.  Netdham,  32  Gh.  B.  582,  G.  A.; 
Cheeton  y.  WeUt,  (1893)  2  Ch.  161. 
^eepoet,  p.  1066. 

{p)  Coleman  ▼.  LleweUin,  34  Gh.  D. 
143,  C.  A.;  Welch  v.  National  Cycle 
Worke,  W.  N.  (1886)  196 ;  55  L.  T. 
673. 

(q)  yaiional  Fermanent,  ^c.  Building 
Soe.  T.  £aper,  (1892)  1  Gh.  64. 


i: 


(r)  Fenpoite  t.  Cooper,  1  S.  ft  St.  364. 

(«)  Fyre  v.  Sanson,  2  Bear.  478; 
Edwards  v.  Cunlife,  1  Madd.  287. 

U)  JSyre  y.  Sanson,  sup, 

[u)  Qeldard  v.  Eomby,  1  Ha.  261, 
sup.  p.  1063. 

ix)  Forrest  y.  Shore,  32  W.  B.  366. 

(y)  Eolford  v.  Tate,  1  K.  &  J.  677 ; 
Finch  y.  Shaw,  20  Beav.  665. 

(«)  WhU field  Y.  Soberts,  17  Jur.  N.  8. 
1268;  Wilkinson  y.  Charleeworth,  2 
Beay.  470;  Whatton  y.  Cradoek,  1 
Keen,  267. 

(a)  Brewin  y.  Austin,  2  Keen,  212 ; 
Bruere  y.  Wharton,  7  Sim.  483. 


PAYMENT  UNDER  DECREE  NISI. 
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Thifi  rule  is  adhei'ed  to  even  where  the  applioation  for  enlarge-       Chap, 
ment  is  made  on  behalf  of  infants  (b),  ^^?.' 

In  order  to  obtain  an  enlargement  of  time,  the  applicant  must     8  ^  (^^)* 
show  that  there  is  some  probability  of  his  being  able  to  pay  the  -^-bility  to 
amount  due  at  the  end  of  the  extended  period  {c). 

Although  the  interest  and  costs  be  not  paid  by  the  mortgagor  Furiher 
on  the  appointed  day,  yet  if  he  can  give  satisfactory  reasons  for  ®^*^fif®°^^*- 
his  default,  he  may  obtain  a  fresh  enlargement  {d).  And,  under 
special  circumstances,  a  further  enlargement  of  time  was  allowed 
after  a  final  order  for  foreclosure  had  been  made,  but  not  drawn 
up  {e).  As  a  general  rule,  a  further  enlargement  will  not  be 
granted  after  time  has  been  once  enlarged  by  consent  (/). 


iv. — Payment  under  Decree  Hisi. — ^A  power  of  attorney  from  Power  of 
the  mortgagee  is  generally  necessary  to  enable  an  agent  to  ^^odve^  ^ 
receive  payment  under  a  decree  nisi  for  foreclosure  {g).     But  in  payment, 
some  cases  where  a  mortgagor  has  made  default  in  attending  at 
a  place  and  time  appointed  for  payment  of  the  money,  fore- 
closure absolute  has  been  ordered,  though  the  agent  of  the 
mortgagee  had  no  power  of  attorney  with  him  when  he  attended 
to  receive  the  money  (A). 

Attendance  of  the  mortgagee's  solicitor  without  a  power  at 
the  time  appointed,  and  of  the  mortgagee  himself  during  part 
of  the  time,  was  held  sufficient  (t) ;  and  even  such  attendance 
after  the  time  {k). 

Payment  of  the  mortgage  money  to  one  of  several  joint  mort-  Payment  to 
gagees  is  not  sufficient  (/).   But  in  a  case  where  two  mortgagees,  mortgagees, 
who  were  trustees,  were  living  at  a  distance,  payment  out  of 
Court  was  directed  to  one  of  them  (m). 

Where  a  mortgagee-trustee  has  committed  a  breach  of  trust.  Breach  of 
the  Court  will  restrain  him  from  receiving  the  mortgage  money  tnuteJ^ 
in  a  foreclosure  suit,  but  will  direct  the  money  to  be  paid  to  mortgagee. 


(b)  Ooomb$Y.  StewaH^  18  Bear.  111. 

\e)  WhatUm  v.  Oradoek,  1  Keen,  269; 
Bretcin  y.  Austin,  2  Keen,  211 ;  Coombe 
y.  Stewart,  13  Beay.  Ill;  Eo\fwrdy, 
Tate,  1  K.  &  J.  677. 

{d)  Edwardi  y.  Cunliffe,  1  Madd. 
287. 

(e)  Jonet  y.  Crawicke,  9  Sim.  304. 

(/)  Campbell  y.  Moxhay,  18  Jnr.  641. 

Q)  Gumey  y.  Jaektun^  1  Sm.  &  G. 
App.  26. 

(A)  Cox  y.  Watwn,  7  Oh.  D.  196 ; 


Kwre  y.  Sartjleld,  W.  N.  (1882)  43 ; 
Crawley  y.  Fuller,  W,  N.  (1890)  36 ; 
Kiny  y.  Houffh,  W.  N.  (1895)  90. 

{%)  LetcAmerey,  Clamp,  30  Beay.  218 ; 
S.  6,,  31  Beay.  578. 

(*)  Barnard  y.  Norton,  10  L.  T.  N.  S. 
183. 

(Q  Mateon  y.  Dennte,  4  De  Qt,  J.  &  S. 
345 ;  FoweU  y.  Brodhunt,  (1901)  2  Gh. 
160. 

(in)  Bradford  y.  NeUleahip,  10  W.  B. 
264. 
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mortgagee's  remedies — ^FORECLOSURE  OR  SALE, 


Chap* 

XLIX. 

§  4  (iv). 

When  order 
for  sale  may 
be  made. 


Order  for  im- 
mediate sale. 


Order  by 
ooDBent. 

Property  of 
infant. 


Gronnds  for 

immediate 

sale. 


the  solicitor  of  the  cestuis  que  trusty  he  imdertakiDg  to  pay  it  into 
Court  (n). 

v.— Order  for  Sale  in  lieu  of  Foreclosure. — ^Formerly,  an  order 
for  sale  must  have  been  made  at  the  hearing,  except  by  con- 
sent (o).  But  under  the  present  practice  such  order  may  be 
made  at  any  stage  of  the  action  {p).  So,  the  plaintiff,  or  any 
person  interested  in  the  equity  of  redemption,  may  now  apply 
for  a  sale  at  any  time  before  the  hearing  {q).  And  an  order  for 
sale  may  be  made  even  after  decree  nisi  for  foreclosure  and 
before  foreclosure  absolute  (r).  So,  upon  motion  by  a  mortgagee 
for  a  decree  absolute,  a  sale  was  ordered  at  the  instance  of  the 
mortgagor,  he  paying  the  costs  of  the  motion  (s). 

An  order  for  immediate  sale  will  not  be  made  on  the  applica- 
tion of  a  mortgagee,  except  tmder  special  circumstances  {t). 
Generally,  the  accounts  must  first  be  certified  {u)y  and  then  a 
period  of  from  one  month  to  six  months,  according  to  the 
circumstances  of  the  particular  case,  will  be  allowed  to  the 
mortgagor  for  redemption  {x). 

An  order  tor  immediate  sale  may  be  made  with  the  consent 
of  all  parties  interested  {y)» 

An  immediate  sale  has  been  ordered  in  an  action  for  fore- 
closure against  an  infant  mortgagor,  where  the  Court  has  been 
satisfied  on  the  evidence  that  sucli  sale  would  be  for  the  benefit 
of  the  infant  (2). 

Such  an  order  may  be  made  notwithstanding  the  dissent  of 
the  mortgagor,  if  the  property  is  wholly  unproductive  {a) ;  or 
where  the  rents  are  insufficient  to  keep  down  the  interest  (6) ; 
or  if  the  arrears  of  interest  are  considerable  (c) ;  or  on  other 
sufficient  grounds,  if  all  parties  interested  are  before  the 
Court  (rf). 


i: 


(n)  Snars  y.  Baher^  13  Jnr.  203. 

\o)  JFaym  v.  Zetait,  1  Drew.  487 ; 
Campbell  v.  Moxhay,  18  Jur.  641  ; 
Woodford  v.  Brooking,  L.  R.  17  Eq. 
425. 

(p)  See  44  &  45  Vict.  o.  41,  8.  25. 

Iq)  Woolley  v.  Coleman,  21  Ch.  D. 
169. 

(r)  Union  Bank  v.  Ingram,  20  Ch.  D. 
463,  G.  A. 

(#)  Weston  V.  Davidson,  "W.  N.  (1882) 
28 

(0  Grem  v.  Biggs,  W.  N.  (1885)  128 ; 
62  L.  T.  680. 

(m)  Wads  y.  WtUon,  22  Ch.  P.  236. 


{x)  Whitfield  y.  Roberts,  6  Jur.  N.  8. 
113;  Green  y.  Biggs,  sup.;  Wade  y. 
Wilson,  sup.  ;  Jones  y.  Sarris,  56  L.  T. 
884.  See  Charletcood  y.  Hammer,  28 
Sol.  Jo.  710  (ten  daya). 

(y)   Wigham  y.  Measor,  6  W.  R.  394. 

(z)  Mean  y.  Best,  10  Ha.  App.  li. ; 
Biffkin  y.  Davis,  Eay,  App.  xzi. 

(a)  Foster  y.  Rarveg,  4  De  G.  J.  &  S. 
69. 

(6)  BKiUips  y.  Gutteridge,  4  De  G.  & 
J.  631. 

{e)  Smith  y.  Bobinson,  1  Sm.  &  Q-. 
140 ;  Kevmtan  y.  Sel/e,  33  Beay.  622. 

(d)  Marriott  y.  Kirhham,  8  Giff.  636. 


'  ORDER  FOR  SALE  IN  LIEU  OF  FORECLOSURE.  1057 

A  plaintiff  mortgagee  may  be  entitled  to  a  sale  at  any  time       Chap, 
before  foreclosure  absolute  (e),  even  before  trial,  if  he  show  that      XLIX. 
there  is  urgent  necessity  (/).     But  the  Court  may  direct  a  sale     ^     ^^^' 
upon  an  interlocutory  application  (g).  Sale  before 

The  sale  may  be  ordered  to  be  made  out  of  Court  subject  to 
such  terms  as  to  security  for  costs  or  otherwise  as  the  Court  may 
direct  (A). 

An  order  for  sale  or  for  foreclosure,  if  a  sale  could  not  be 
effected,  was  made  at  the  request  of  a  second  mortgagee  (t). 
And  such  an  order  may  be  made  though  the  first  mortgagee  is 
not  a  party  to  the  action  {k). 

Under  sect.  48  of  the  stat.  15  &  16  Vict.  c.  86,  leave  was  Purohaflerof 
given  to  a  purchaser  of  the  equity  of  redemption,  who  was  a  ^<Lnption. 
defendant  to  the  foreclosure  action,  to  apply  in  chambers  for  a 
sale  of  the  property  (/). 

No  sale  could  formerly  be  had  against  a  mortgagee  with  a  The  juriscUo- 
paramount  title  except  with  his  consent  (m).  ^e  in  Ueu^f 

And  now,  although  the  Court  may  make  an  order  for  sale  foreolosupe  is 
notwithstanding  the  dissent  or  non-appearance  of  any  party  (n), 
yet  such  an  order  is  entirely  in  the  discretion  of  the  Court,  and 
will  not  be  made  as  a  matter  of  course,  or  without  good  reasons 
being  shown  why  such  an  order  should  be  made  instead  of 
the  usual  foreclosure  decree  (o) ;  dfortiart^  an  order  for  sale  will 
not  be  made  where  the  result  of  a  sale  might  be  oppressive  to 
any  person  interested  (/>).  So,  where  a  first  mortgagee  prayed 
for  foreclosure,  an  application  by  second  mortgagees  for  a  sale  of 
a  building  estate  then  of  insufficient  value  to  cover  the  first 
mortgage,  but  alleged  to  be  likely  to  increase  in  value,  was 
refused  (q). 

Where  foreclosure  only  was  daimed,  the  Court  refused  to  Notice  of 

*'  applicatioii 

for  sale. 

(«)   Unum  Bank  y.  Ingram,  20  Ch.  D.  (I)  Greenouffh  t.  Littler,  16  Ch.  B. 

463  ;  Wetton  t.  Davidton,  W.  N.  (1882)  93. 
28.  (m)  Langton  t.  Langion,  7  De  G.  H. 

(/)  Lavii  V.  Athwyn,  47  L.  J.  Ch.  &  O.  30. 
70.  (m)  See  Wade  t.  Wikon,  22  Ch.  D. 

{if)  Woolley  T.  Coleman,  21  Ch.  D.  235. 
169.  (o)  Eeath  t.  Orealoek,  L.  B.  10  Ch. 

{h)  Bretoer  Y.  Square,  {IS92)  2  Ch.  Ill,  22;  Merchant  Banking  Co.  Y.London, 

118.   YoT  torm  of  order,  aeeCimberland  ^.,  65  L.  J.  Ch.  479.    See  IFiekham 

Union  Banking  Co.  Y.Cumberland  Mary-  y.  NiehoUon,   19  Bear.  38;  Provident 

port  Iron  Co.,  (1892)  1  Ch.  92 ;  Seton,  Clerks*   Life  Aaeur.  Aasoe.  t.   Lewis, 

p.  1918.  62  L.  J.  Ch.  89. 

(i)  Saul  Y.  Fattinson,  55  L.  J.  Ch.  (p)  Hurst  y.  Hurst,  16  Bear.  872. 

831.  \q)  Merchant  Banking  Co.  of  London 

ijk)  Oripps  Y.   Wood,  51  L.  J.  Ch.  y.  London  and  Hanseatic  Bank,  65  L.  J. 

584.  Ch.  479. 
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HORTOAGEE's  BEHEDIES — ^FOBECLOSUBE  OB  SALE. 


Chap. 
XLIZ. 

§  *  (V)- 

Order  for  sale 
of  part  of 
proper^. 


Defioienoy  of 
seourity. 


Estate  of 

deceased 

mortgagor. 


Public 
undertaking. 


Order  for  sale 
does  not  stay 
proceedings 
on  personal 
judgment. 


order  a  sale  of  the  mortgaged  property  in  the  absence  of  the 
mortgagor,  who  had  no  notioe  of  the  application  for  a  sale  (r). 

The  Court  will  not  necessarily  make  an  order  for  the  sale  of 
the  whole  mortgaged  property,  but  may  limit  the  operation  of 
the  order  to  so  much  as  will  be  sufficient  to  satisfy  the  amount 
found  due  on  the  mortgage  («). 

Lord  Hardwicke  seems  to  have  thought  that  deficiency  in 
point  of  value  of  the  security  was  a  sufficient  ground  for  making 
an  order  for  sale  (t). 

It  seems  that  a  sale  will  generally  be  ordered  where  the  action 
is  brought  against  the  representatives  of  a  deceased  mort- 
gagor {u)y  in  which  case  the  mortgagee  will  be  entitled  to  his 
costs  against  the  representatives  (x). 

A  sale  of  an  undertaking  which  is  of  public  benefit  cannot 
generally  be  made  except  under  the  authority  of  an  Act  of 
Parliament  (y).  But  North,  J.,  at  the  instance  of  debenture 
holders  of  a  tramways  company,  made  an  order  for  the  sale  of 
the  undertaking  on  the  ground  that,  by  sect.  44  of  the  Tram- 
ways Act,  1870,  which  was  incorporated  with  the  special  Act, 
the  company  itself  was  empowered  to  sell  its  imdertaking  (a). 
A  mortgage  of  a  volunteers'  drill-hall  has  been  enforced  by 
sale  (a). 

Where  land  is  mortgaged  with  stock  or  other  personal  chattels, 
the  proper  order  is  a  sale  of  the  stock  or  personal  chattels  in 
the  first  instance,  and  the  usual  decree  as  to  the  land  for  the 
deficiency,  otherwise  the  foreclosure  may  be  re-opened  (6). 

In  case  of  a  mortgage  of  a  poUcy,  a  trust  being  declared  of 
the  policy  moneys,  but  no  right  to  sell  the  policy  given,  upon 
the  death  of  the  assured  the  judgment  is  simply  for  payment  of 
the  mortgage  debt  out  of  the  policy  moneys;  but  in  a  suit  before 
such  death  the  only  remedy  seems  to  be  foreclosure  {c). 

Where,  in  a  foreclosure  action,  a  mortgagee  had  obtained  a 
personal  judgment  for  payment  of  the  mortgage  debt,  and 


(r)  Simth  WesUm  DUtriet  Bank  ▼. 
litmer,  31  W.  R.  113. 

(s)   Wade  ▼.  WiUon,  22  Gh.  D.  235. 

\i)  Kinnoul  ▼.  Money,  3  Swanst. 
208,  n.  See  Dashwood  t.  BUhaxay^ 
Mos.  196. 

(«)  Broeklehurat  ▼.  Jeiaop^  7  Sim. 
438. 

{x)  ConneU  y.  Sardie,  3  Y.  &  0.  Ex. 
582. 


(y)  Bldker  y.  Seria  and  Eatex  Water 
Co.t  41  Ch.  D.  399;  Re  Barton-on- 
Sumber  Water  Co,,  42  Gh.  D.  685. 

(z)  Bartlett     v.     West    MetrcpolUan 
Tramwaya  Co,,  (1894)  2  Gh.  286. 

(a)  Orisaell  y.  Money,  38  L.  J.  Gh 
812. 

if)  Ante,  p.  1023. 

(<?)  l>yaon  y.  Morria,  1  Ha.  413. 
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a  decree  nisi  for  foreclosure,  with  liberty  to  apply  for  a  sale,  it       Chap, 
was  held  that  a  subsequent  order  for  sale  was  not  equivalent  to      XLIX. 
a  stay  of  execution  on  the  personal  judgment,  so  as  to  prevent     8     \7)' 
a  bankruptcy  notice  from  issuing  thereon  (d). 

According  to  the  former  practice,  where  an  order  was  made  for  Power  to 
sale  in  lieu  of  foreclosure,  the  sale  was  ordered  to  be  made  free  free  from 
from  the  securities  of  such  incumbrancers  as  concurred,  but  laoumbranoea. 
subject  to  the  securities  of  such  incumbrancers  as  did  not 
concur  (e).      The  Court  may  now  (/)  direct  the  applicant  to 
lodge  in  Court  the  amount  required  to  meet  the  amount  due  to 
dissenting  incumbrancers,  and  declare  the  lands  free  from  their 
charges  upon  such  lodgment  (g). 

Where  a  mortgagee  objects  to  a  sale,  the  Court  may  order  the  Deposit  in 
applicant  to  deposit  in  Court  also  a  sufficient  amount  to  cover  ezpeDaes,  &o. 
the  probable  expenses  of  an  abortive  sale,  and  may  fix  a  reserve 
price  sufficient  to  cover  the  amounts  due  to  the  dissenting 
mortgagees  (h). 

The  conduct  of  the  sale  in  a  foreclosure  action,  as  in  a  redemp-  Gonduot  of 
tion  action,  is  a  matter  for  the  discretion  of  the  Court  (i).  In 
the  former  case,  however,  it  would  appear  that,  as  a  general  rule, 
the  conduct  will  be  given  to  the  first  mortgagee  whether  legal 
or  equitable,  if  he  insists  upon  it,  especially  if  the  security 
appears  to  be  insufficient  {k).  But  the  Court  has  given  the 
conduct  of  the  sale  to  a  fourth  mortgagee  on  giving  security, 
notwithstanding  the  objection  of  the  first  mortgagee  (/).  And, 
in  the  absence  of  objection,  the  conduct  has  been  given  to  the 
mortgagor,  as  being  the  person  whose  interest  it  was  to  obtain 
the  best  price  (m) ;  but  the  mortgagor  may  be  required  to  deposit 
in  Court  a  sum  sufficient  to  meet  the  costs  of  the  sale  (n),  or  to 
give  security  for  such  costs  if  there  is  any  doubt  that  the  pro- 
ceeds of  sale  will  be  sufficient  to  meet  them  (o). 


lale. 


{d)  Be  Kelday,  Bxp,  Jfeston,  W.  N. 
(1888)  94  ;  36  W.  B.  685. 

{e)  Wtekendm  t.  Mt^ton,  6  De  Q-. 
H.  &  Q.  210 ;  Ward  t.  Mackinlay,  2 
De  a.  J.  &  S.  368. 

If)  44  &  46  Yiot.  c.  41,  8.  6,  set  out 
anUf  p.  655. 

(^) .  See  JFooUeyy,  Coleman,  21  Gh.  D. 
169. 

(A)  Whitfield  ▼.  Bobertt,  6  Jar.  N.  S. 
113;  Bellamy  ▼.  Cocklej  18  Jar.  466; 
Burmeeter  v.  Moxon,  86  Beay.  310; 
WiUa  T.  Tomg,  W.  N.  (1870)  172. 
See  CfmeUie  v.  JMrnan,  L.  B.  4  Eq. 


156. 

(i)  AnUf  p.  769.  See  Exp,  Sarriion, 
Be  Jordan,  13  Q.  B.  D.  228. 

(k)  Hewitt  V.  Nanaon,  28  L.  J.  Ch. 
49;  Chriaty  t.  Van  Tromp,  W.  N. 
(1886)  111. 

(/)  Norman  t.  Beaumont,  W,  N. 
(1893)  45.  See  Be  Jordan,  Exp,  Har^ 
rison,  13  Q.  B.  D.  228. 

(m)  DaviesY,  Wright,  32  Oh.  D.  220. 

(n)  Brewer  ▼.  Square,  (1892)  2  Gh. 
111. 

(o)  WooUejf  Y.  Coleman,  21  Oh.  D.  169. 
See  Dtmee  ▼.  Wri^iht,  32  Oh.  D.  220. 
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Chap. 
XLIX. 

§  ^  (v)> 

Sale  nat  of 
Court. 

Biddings. 


Trustee- 
mortgagee. 


Opening 
biddings. 


Liability  of 
mortgagees 
on  sale  by 
Court. 

Payment  of 
proceeds  of 
sale  into 
Court. 


A  sale  may  be  ordered  to  be  made  altogether  out  of  Court  by 
consent,  but  the  purchase-money  will  be  ordered  to  be  paid  into 
Court  (p),  A  sale  altogether  out  of  Court  will  not  be  ordered 
unless  the  Court  is  satisfied  that  all  persons  interested  in  the 
property  to  be  sold  are  before  the  Court. 

Tho  reserved  biddings  and  other  matters  relating  to  the  sale 
may  be  fixed  by  the  judge  (q). 

Where  the  mortgagee  has  leave  to  bid,  a  reserved  bidding  is 
fixed  (r) ;  he  will  not  be  given  the  conduct  of  the  sale  {s) ;  and 
he  must  abandon  his  right  to  sell  under  his  power  (t). 

Where  the  mortgagee  has  advanced  money  on  the  security  of 
an  estate  of  which  he  is  trustee,  he  will  not  be  allowed  to  bid  at 
a  sale  of  the  mortgaged  property  directed  by  the  Court,  if  any 
of  the  cestuia  que  trust  object  (w). 

Formerly,  where  property  in  mortgage  was  sold  by  the 
direction  of  the  Court,  the  biddings  were  liable  to  be  opened  at 
any  time  before  the  report  had  been  confirmed  absolute ;  this 
period  was  by  statute  (a?)  limited  to  eight  days  after  the  certifi- 
cate of  the  purchase  had  been  signed  by  the  judge  in  chambers. 
Biddings  cannot  now  be  opened  after  a  sale  by  auction  or  by 
private  contract  under  the  sanction  of  the  Court,  unless  on  the 
ground  of  fraud,  or  misconduct  of  the  sale  (y). 

On  a  sale  by  mortgagees  imder  an  order  of  the  Court  in  a 
foreclosure  action,  the  mortgagees  are  ordinary  vendors,  and  are 
not  liable  for  the  acts  of  other  parties  to  the  action  (2). 

Where  a  sale  has  been  ordered  in  lieu  of  foreclosure,  the  sale 
takes  place  in  default  of  payment  at  the  appointed  time,  and 
the  proceeds  of  sale  are  paid  into  Court,  with  liberty  to  the 
parties  interested  to  apply  by  summons  in  chambers  for  distri- 
bution of  the  money  amongst  the  incumbrancers  according  to 
their  several  rights  aod  priorities,  and  for  payment  of  the 
surplus,  if  any,  to  the  ultimate  owner  of  the  equity  of  redemp- 
tion (a). 


{p)  Balph  V.  Horton,  19  W.  B.  220 ; 
DavifB  V.  Wright,  sup. 

{q)  Cumberland  Union  Banking  Co,  y. 
Maryport  Hematite,  %c.  Co,,  (1892)  1 
Ch.  92.  See  E.  S.  C.  Ord.  LI. 
r.  1  (a). 


(r)  Be  Commercial  Bank  of  London,  9 
.  T.  N.  S.  782,  Bkoy.;  post,  p.  1120. 
(a)  JDomvUle  ▼.  Berrington,  2  T.  &  C. 


Ex.  723. 


(0  Bxp,  J)avies,  3  D.  &  C.  604. 

(m)  Tennant  t,  Trenehard,  L.  B.  4 
Ch.  637. 

(x)  16  &  16  Vict.  o.  80,  8.  34. 

(V)  30  &  31  Vict.  o.  48,  s.  7 ;  Be 
Bartlett^  Newman  ▼.  Hook^  16  Ch.  D. 
661. 

{z)  Union  Bank  v.  Muneter,  37  Ch.  D. 
61. 

(a)  Seton,  Decrees  (6tli  ed.),  p.  1920. 
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The  proceeds  of  a  sale  under  the  order  of  the  Court  will  be  Chap, 
applied  in  the  same  order  as  in  the  case  of  a  sale  by  a  mortgagee  XLIZ. 
under  his  power  (ft).  §  ^  W* 

Where  a  plaintifE  mortgagee  prays  for  or  assents  to  a  sale  in  Application 
lieu  of  foreclosure,  he  does  not  thereby  lose  his  right  to  be  paid  of  Lie. 
his  costs  of  the  action  in  priority  to  the  defendants  (c).  Costs  of 

Where  a  first  mortgagee  obtains  an  order  for  sale  in  lieu  of  p^^^^t 
foreclosure,  a  puisne  incumbrancer  concurring  in  the  sale  is  not  right  of  first 
entitled  to  any  costs  until  the  first  mortgagee  has  been  paid  in  ^AymeST 
fuU(rf).  iaf«ll- 

The  Court  may  order  proceeds  of  sale  to  be  paid  out  to  incum-  Payment  to 
brancers  upon  affidavit  of  the  exact  amount  due  to  them  without  oumtean^sT 
an  account  («),  and  the  surplus  proceeds  (if  any)  to  be  paid  to 
the  mortgagor. 

Where  by  a  marriage  settlement  of  land  a  husband  and  wife  Payment  of 
had  a  joint  power  of  appointment  overriding  the  uses  in  favour  Z^X 
of  themselves  and  their  issue,  and  in  exercise  of  their  power 
they  mortgaged  the  property  by  deed  containing  a  proviso  for 
reconveyance  of  the  property  to  the  uses  of  the  settlement,  and 
a  power  of  sale  with  a  declaration  that  surplus  proceeds  of  sale 
should  be  paid  to  the  husband,  the  mortgagee  having  sold  under 
his  power,  it  was  held  that  there  was  no  resulting  trust  of  the 
surplus  which  belonged  to  the  personal  representatives  of  the 
husband  as  part  of  his  personal  estate  (/). 

Although  the  value  of  the  reversion  in  fee  expectant  on  a  Reyeraion  on 
mortgage  for  a  long  term  of  years  is  nominal,  yet  if ,  in  a  fore-  J^^^oladed 
closure  suit,  the  fee  simple  is  sold  under  a  decree  by  consent,  ^  sale. 
the  Court  will  direct  a  reference,  to  ascertain  the  difference  in 
value  between  the  value  of  the  property  sold  in  that  way,  or  as 
a  term,  and  will  give  the  mortgagor  or  his  representatives  the 
benefit  of  such  difference,  as  representing  value  of  an  interest 
not  included  in  the  mortgagee's  security  (g). 

If  mortgaged  property  is  sold  in  a  foreclosure  action,  and  the  Beaciency  in 
proceeds  of  sale  are  insufficient  to  satisfy  what  is  due  on  the  ^e°®^*  °' 
security,  the  decree  for  sale  is  not  a  judgment  for  payment  of 
the  balance  due  after  realizing  the  security  so  as  to  constitute 

{b)  See  aiU0t  pp.  928  et  asq,  Eq.   447,  notwithstanding  Kenehel  t. 

(e)  Oook  T.  JTart,  L.  E.  12  Eq.  469.       ^Cf^^p"'  ^?  7®*'  ^19'     t^  w  u   ^i^ 


421. 


is)  FosUr  T.   Eddy,   13  Jar.   761  ; 
(d)  Wonhtm  ▼.  Jfa^Atw,  L.  B.  10      (^^itf  t.  itMAartfo,  26  Bear.  241. 
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Chap.       the  mortgagee  a  judgment  areditor  for  that  amount,  but  he  will 

ZLIX.      be  merely  a  specialty  or  simple  contract  creditor  for  the  balance 

8  ^  ( V-      according  as  the  mortgage  deed  contains  or  does  not  contain  a 

personal  covenant  by  the  mortgagor  for  payment  of  principal 

and  interest  (h). 

Inyeetment  of      In  case  of  a  sale,  the  investment  of  the  purchase-money  is  not 

money,  at        ^^  ^^^  ™^  ^^  ^^^  mortgagee ;  his  interest  still  runs  on,  and  if 

whose  riflk.      there  is  any  deficiency  arising  from  the  investment,  he  will  be 

repaid  out  of  the  assets  in  the  administration  suit  in  which  he 

has  proved  his  debt  (t).     Neither  is  the  investment  made  for 

his  benefit,  so  that  he  cannot  claim  accumulations  arising  from 

the  purchase-moneys,  unless  they  have  been  carried  to  his 

separate  account  (k).    So  where  the  Grown  has  sold  extended 

lands,  the  proceeds  of  which  have  been  paid  into  Court  under 

an  order  obtained  by  the  purchaser  and  invested,  the  Crown 

will  receive  only  its  principal,  interest,  and  costs,  and  not  a 

share  of  the  accumulations  (/). 

Investmente        Where  mortgaged  property  has  been  sold  by  the  Court,  and 

belong  to        the  purchase-money  has  been  invested,  and  the  mortgage  debt 

mortgagor,      p^^^  ^^^  q£  j^^  ^j^^  investment  and  accumulations  belong  to  the 

mortgagor ;  and  if  the  money  is  blended  with  other  funds,  an 
inquiry  will  be  directed  to  ascertain  what  has  arisen  from  the 
investment  of  the  mortgage  fund,  and  of  the  dividends  of  the 
stock  purchased  with  it  (m). 


Section  V. 

FoRECfLOSURE   ABSOLUTE. 

L — ^Final  Order  for  ForecIoBnre. — ^Formerly,  on  default  in 
payment  of  the  money  at  the  appointed  time,  the  mortgagor 
stood  absolutely  foreclosed  without  further  order;  but  now  a 
final  order  for  foreclosure  absolute  is  required  (n). 


(A)  Wilton   ▼.    lady   LuMony,    18  (Q  Rex  ▼.  Le  la  Moite,  2  H.  &  K. 

Beay.   293 ;  Broehlehurtt  t.   Jeuop,   7  689.    And  see  25  Geo.  HE.  c.  35. 

^7i)  ^TLptett  T.  WiekenB,  3  Sm.  &  G.  ^^  W  ^««'^'"  ^-  ^*^«^'>  ^  ^^^  *  ^• 

(ic)  Irby  Y.  Irhy^  22  Beay.  217.  (»)  8her\fv.  Spark,  West,  130. 


FORECLOSURE  ABSOLUTE.  1063 

The  final  order  to  a  decree  of  foreclosure  is  absolutely  neces-  Chap, 
sary  to  its  perfection,  so  much  so>  that  without  its  being  obtained  XLIX. 
a  decree  of  foreclosure  is  not  a  good  defence  to  an  action  to  8  ^  W* 
redeem  (o) ;  but  a  release  by  the  mortgagor,  after  the  first  ^'"^^  ^'^^ 

^  '  "^  •         1  neoeasary  to 

decree,  would,  apparently,  be  tfimtamount  for  the  purpose  to  a  complete 
final  order  (i?).  foreolofluw. 

Upon  an  affidavit  of  non-payment  of  the  money  at  the  Application 
appointed  time  and  place,  or  subsequently,  to  the  person  to  order, 
whom  it  is  directed  to  be  paid  or  his  agent,  the  order  for  fore- 
closure contained  in  the  original  judgment  will  be  made  absolute 
by  an  order  which  may  be  obtained  as  of  course  on  motion  (q). 
The  application  is  now  generally  made  ex  parte  by  summons  in 
chambers,  whether  proceedings  were  originally  commenced  by 
writ  or  by  originating  summons. 

The  fact  that  the  mortgagor  has  made  default  in  payment  on  Affidavit  of 
the  day  fixed  for  redemption  must  be  proved  by  affidavit ;  the    ®  *^  " 
mere  fact  that  the  defendant  has  made  default  in  appearance 
will    not    entitle   the    mortgagee  to  a  final  order  for  fore- 
closure (r) . 

It  has  been  repeatedly  held  that  an  affidavit  by  the  mortgagee  By  whom 
himself  is  necessary,  though  he  has  not  attended  personally,  as  mustbenmde. 
well  as  by  any  person  attending  on  his  behalf,  of  attendance  to 
receive  the  money,  and  of  non-payment  by  the  mortgagor  («). 
And  this  rule  has  been  carried  so  far  that,  where  one  of  several 
mortgagees,  of  whom  one  was  out  of  the  jurisdiction,  made  an 
affidavit  for  himself  positively,  and  for  his  co-mortgagees  to  the 
best  of  his  knowledge  and  belief,  that  the  money  had  not  been 
paid,  an  order  for  foreclosure  absolute  was  refused  until  produc- 
tion of  an  affidavit  by  all  the  mortgagees  who  were  within  the 
jurisdiction  (t).  But  where  one  of  two  co-mortgagees  was 
abroad,  and  had  given  a  power  of  attorney  to  an  agent  in  this 
country,  an  affidavit  by  the  mortgagee  who  was  in  England  and 
by  the  attorney  that  neither  they  nor,  to  the  best  of  their  know- 
ledge and  belief,  the  mortgagee  who  was  abroad  had  received 
anything,  was  held  to  be  sufficient  (u). 

(o)  Senhouse  ▼.  JBarl^  2  Vee.  sen.  460.  (r)  FaUy  ▼.  Flinty  48  L.  J.  Ch.  696. 

And  Bee  Ford  r.  WasUU^  2  Ph.  691.  («)  MooreY,Mort/ieid,W.  N.  (1882)  43 ; 

(p)  Seunoldson  v.  Perkins,  Amb.  664.      Harrow  v.  Smith,  83  W.  R.  733.    See 

/  /  T?  %  *  iisj     -x  '      AT  4-^^i  contra.  Frith  v.  Cook,  38  W.  R.  688. 

{a)  For  form  of  affidavit,  see  iva^u>fta/  ,^  '  .   ,  *  ,      «« -r    r«  ««* 

TemummtBin^  Building  Soe.Y.Baper,  W  FTtnnatrdY,  Forks,  60  L.  T.  380. 

(1892)  1  Ch.  64.  (tf)  Dock$^  Y.  £Ue,  64  L.  T.  266. 
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Chap. 


§  6  (i). 


MOTtgHgOT 

not  attending 
for  payment. 

When  order 
should  be 
obtained. 


Serrioe. 

Motion  for 
final  order 
after  one 
^ear  from 
judgment. 


Death  of 
mortgagt>r 
before  final 
order. 


Death  of  one 
of  joint 
mortgageoB. 


On  affidavit  of  attendance  of  the  mortgagee  or  his  agent  and 
of  the  mortgagor's  default,  the  judgment  will  generally  be  made 
absolute  as  a  matter  of  course  {x). 

Foreclosure  absolute  has  been  decreed  where  the  mortgagor 
attended  at  the  appointed  place,  but  during  part  only  of  the 
time  appointed  {p). 

In  a  foreclosure  action  against  a  puisne  mortgagee  and  the 
mortgagor,  the  final  order  for  foreclosure  must  be  obtained 
against  the  puisne  mortgagee  before  an  account  is  taken  of 
subsequent  interest  and  costs,  and  a  time  appointed  for  the 
exercise  of  the  mortgagor's  right  of  redemption  (z) ;  and  if 
great  delay  take  place  in  obtaining  it,  the  Court  will  require  an 
explanation. 

The  owner  of  the  equity  of  redemption  must  be  served  {a). 

A  judgment  for  foreclosure  nisi  is  a  **  proceeding  "  within  the 
meaning  of  Ord.  LXIY.  r.  13,  of  the  Bules  of  the  Supreme 
Court ;  so  that  if  more  than  a  year  has  expired  since  the  date  of 
the  judgment,  the  plaintifiF,  before  moving  for  an  order  for  fore- 
closure absolute,  must  give  to  the  defendant  one  month's  notice 
of  his  intention  to  proceed  (ft). 

The  Court  will  not  make  a  foreclosure  absolute  in  the  absence 
of  a  properly-constituted  representative  of  a  deceased  mortgagor. 
So,  where  the  defendant  to  a  foreclosure  action  died  insolvent 
before  foreclosure  absolute,  and  there  was  no  legal  representative 
of  his  estate,  and  an  order  had  been  made  appointing  one  of 
his  next  of  kin  a  representative  of  the  deceased  for  the  pur- 
poses of  the  action,  the  Court  refused  to  make  the  foreclosure 
absolute  (c). 

Where  joint  mortgagees  commenced  a  foreclosure  action  and 
obtained  a  decree  nisi  appointing  a  day  for  payment,  and  fore- 
closure in  default,  but  not  expressly  declaring  that  the  money 
was  payable  to  the  plaintiffs  or  the  survivor  of  them,  and  one  of 
the  plaintiJBEs  died  before  the  day  appointed,  it  was  held  that  the 
survivor  could  not  obtain  an  order  for  foreclosure  absolute,  but 
that  a  new  day  must  be  given  (d). 


{x)  As  to  attendance  to  receiye  the 
money,  see  mUs^  p.  1065. 

(y)  Afum.y  1  Coll.  273 ;  Lechmere  ▼. 
Clamp,  31  Beay.  578;  Bernard  y. 
Norion^  10  L.  T.  N.  8.  183. 

(s)  Whitbread  y.  LyaU^  8  De  G.  M. 
&  G.  383 ;  Webtter  y.  FatteMon,  25  Ch. 
D.  626. 

(«)  Frm  V.  Coke,  L.  B.  6  Gh.  645. 


(h)  Blaker.  Sunuiursby,  W.'S.{ISH9) 
39. 

\e)  Aylward  y.  Ltwit,  (1891)  2  Gh. 
81.  ^^^ReHarrou^yandFaine^^.'S. 
(1902)  137. 

{d)  Blackburn  y.  Cain^,  22  BeaY.  614 ; 
KingsfordY,  FoiU,  8  W.  R.  110.  Bat 
Bee  contra,  BroweU  y.  Fledye^  W,  K. 
(1888)  166. 
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Where,  pursuant  to  an  order  for  sale  in  lieu  of  foreclosure,       Chap, 
the  mortgaged  property  was  put  up  for  sale  in  lots,  some  only      XLIX. 
of  which  were  sold,  an  order  absolute  for  foreclosure  of  the      §  ^  v^)- 
unsold  lots  was  made  on  the  tmdertaking  of  the  plaintiffs  to  ^^^^^^ 
carry  out  the  contracts  for  sale  of  the  sold  lots;  and,  by  consent,  parts  of 
it  was  ordered  that  possession  of  the  unsold  lots  be  given  to  the  P^®^y  ^^^ 
plaintiffs  (e). 

A  mortgagee  who  has  obtained  a  judgment  nisi  for  foreclosure  Beceipt  of 
fixing  a  day  for  redemption,  cannot  obtain  a  final  order,  if  he  mortgagee, 
has  entered  and  received  the  rents  and  profits  before  default  (/). 

In  such  cases,  there  must  be  further  accounts  and  a  new  day 
for  payment  (g).  And  the  mortgagor  will  not  be  required  forth- 
with to  pay  arrears  of  interest  and  costs  (A),  as  is  the  rule  where 
.the  mortgagor  applies  for  extension  of  time  for  payment  (e). 

This  rule  does  not  apply  where  the  mortgagee  has  received  Receipt  of 
rents  after  default  but  before  the  affidavit  of  such  default  has  JSaiift. 
been  sworn  {k). 

An  order  for  foreclosure  absolute  has  been  made  without  a  Further 
further  account  at  the  mortgagee's  risk  (/) .  ^^^^. 

In  the  case  of  an  ordinary  motion  for  a  foreclosure  absolute.  Delivery  of 
it  is  sufficient  for  counsel  to  hand  in  a  brief,  duly  indorsed,  to  "^dorsed  brief 

,      '^ ,  '        to  registrar. 

the  registrar  of  the  day,  unleBs  there  are  special  circumstances 
to  be  mentioned  to  the  judge  {m). 

After  the  final   decree  is    entered    up,   parties    cannot  be  No  joinder  of 
added  (n) ;  but  they  may  be  added  by  amendment  before  the  I^^eOTee. 
decree  is  drawn  up  and  entered  (o). 

A  foreclosure  absolute,  subject  to  the  right  of  the  defendant  Final  decree 
to  apply  that  the  foreclosure  may  be  opened,  puts  an  end  to  the  to^foreclMure 
action,  with  the  exception  of  the  settlement  by  the  judge  of  the  action- 
conveyance,  if  the  parties  differ;  the  Court  has  no  power  to 
add  to  a  final  foreclosure  order  by  appointing  a  receiver  or 
otherwise  {p). 

An  order  for  foreclosure  absolute  for  lands  in  Middlesex,  not  Foreclosure 

order  does  not 

{e)  JRe  Kilhatn,  Kilham  y.  Kilham,  831 ;  and  see  National  Permanent^  ^e, 

W,  N.  (1888)  224.  Builditiff  Soc,  v.  Eaper,  (1892)  1  Ch.  64, 

(/)  Frees  y.  Coke^  L.  R.  6  Ch.  645,  not  following  Sosa  Improvefnent  Cont' 

650.     See  Oarlick  v.  Jackson,  4  BeaY.  missionera  y.  Uabome,  W.  N.  (1890)  92. 

164.  (/)  Farquhar  y.  Young,  W.  N.  (1886) 

{ff)  Alden  y.  Foster,  6  BeaY.  692  ;  40. 

Ellis  Y.  Griffiths,  7  BeaY.  83  ;  Alien  y.  (m)  W.  N.  (1883)  40;  King  y.  Hough, 

Edwards,  42  L.  J.  Ch.  465.  W.  N.  (1896)  60. 

(A)  Buehanan  y.  Greenway,  12  Beav.  {n\  Att.-Gen,  y.  Oorp,  Birmingham, 

866.  16  Ch.  D.  422,  G.  A. 

(i)  Ante,  p.  1063.  (o)  Keith  y.  Butcher,  26  Ch.  D.  761. 

\k)  Constable  y.  Jlowick,  6  Jur.  N.  8.  ( jt>)   mils  y.  Zuf,  38  Oh.  D.  197. 

VOL.  II. — C.  S 
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Chap. 
ZUX. 
§  5  (i). 

require 
regifitration. 

Land  Transfer 
Act. 


being  either  a  common  law  judgment  within  sect.  18  of  the 
Middlesex  Registry  Act  (^),  nor  a  decree  or  order  of  a  Court  in 
equity  within  sect.  18  of  the  stat.  1  &  2  Vict.  c.  110,  need  not 
be  entered  at  the  Middlesex  Begistry  (r). 

But  under  the  Land  Transfer  Act,  1875,  the  registered  pro- 
prietor of  a  registered  charge  may,  on  obtaining  an  order  for 
foreclosure  absolute,  apply  to  be  registered  as  proprietor  of  the 
land  (s). 


Conditional 
order  for 
poBseasion. 


Absolate 
order  for 
posaeasion 
made  if 
olaimed  in 
pleadings. 

When  decree 
nisi  does  not 
order  delivery 
of  poflsession. 


When 
deliTer7  not 
daimea  in 
pleadings. 


Order  to 
transfer  stock. 


ii. — Order  for  Delivery  of  Possession. — ^A  conditional  order  for 
delivery  of  possession  should  be  applied  for  at  the  same  time  as 
tlie  order  nisi  for  foreclosure.  The  decree  will  then  direct  that 
on  default  of  redemption  within  the  fixed  period,  the  defendant 
shall  stand  foreclosed  and  deliver  up  possession  to  the  plain- 
tiff (0- 

An  order  for  foreclosure  absolute  does  not  of  itself  entitle  the 
plaintiff  to  delivery  of  possession  of  the  land  enforceable  by 
writ  of  possession  under  Ord.  XLII.  r.  6  («) ;  but  delivery  of 
possession  will  be  ordered,  if  asked  for  in  the  pleadings  (x). 

So,  where  an  originating  summons  for  foreclosure  asked  for 
delivery  of  possession  in  the  event  of  foreclosure,  and  a  decree 
nisi  for  foreclosure  was  made  in  the  usual  form,  not  directing 
delivery  of  possession ;  it  was  held,  on  motion  for  foreclosure 
absolute,  that  the  final  order  ought  to  direct  the  mortgagor  to 
deliver  up  possession  of  the  property,  and  that  the  mortgagee 
ought  not  to  be  put  to  the  delay  and  expense  of  bringing  a  new 
action  for  recovery  of  possession  (y). 

But  an  order  for  delivery  of  possession  may  be  made  on  the 
motion  to  make  absolute  the  order  nisi  for  foreclosure,  though 
delivery  of  possession  is  not  directed  therein  (s),  and  though  the 
pleadings  do  not  ask  for  possession  (a). 

So  where  an  action  was  commenced  by  summons  claiming 
foreclosure  of  a  sum  of  stock  charged,  but  not  a  transfer  of 
the  stock,  it  was  held  that  the  order  for  foreclosure  absolute 


(q)  7  Anne,  c.  20. 

(r)  Burrows  v.  Molley,  35  Oh.  D. 
123. 

(«)  AnUf  p.  46. 

(t)  Williamaon  y.  Burrage,  66  L.  T. 
702. 

(u)  Wood  V.  Wheater,  22  Oh.  D.  282. 

{x)  See  anUj  p.  1039. 


(j^)  Keith  Y.  Day,  39  Oh.  D.  452. 

(c)  Salt  V.  Edgar,  54  L.  T.  374. 

(o)  Craven  Bank  v.  Hartley,  W.  N. 
(1886)  189  ;  Laeon  v.  Tyrrell,  66  L.  T. 
483  ;  Beet  v.  Applegate,  37  Oh.  D.  42  ; 
MancJieeter  Bank  v.  Farkinaon,  60  L.  T. 
258. 
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might  include  a  direction  for  transfer  of  the  stock  to  tfao      Chap, 
mortgagee  (6).  XLTX. 

Where  a  receiver  and  manager  of  a  business  has  been  ap-     8  ^  W* 
pointed  in  a  foreclosure  action,  the  Court  refused  to  make  Order  for 
an  order  to  deliver  up  possession  before  trial,  though  it  was  J^biwd^ 
shown  that  the  management  of  the  receiver  was  being  interfered  ^>efore  trial, 
with  to  the  injury  of  the  property  (c). 

When  the  mortgage  was  of  leaseholds  by  demise,  with  a  de-  Veating  order 
claration  of  trust  of  the  nominal  reversion,  the  Court  made  a  f^^^^°" 
decree  nisi  for  foreclosure  of  the  term  and  reversion,  but  refused  absolute, 
to  make  a  vesting  order  till  the  final  order  for  foreclosure 
absolute  (d). 

Where  an  order  nisi  for  foreclosure  and  possession  has  been  When  order 
made,  an  order  absolute  also  providing  for  possession  may  be  ^^^^^on^ 
made  ex  parte  (e).     Where,  however,  possession  was  not  asked  may  be  made 
for  in  the  summons  nor  provided  for  in  the  decree  wm,  it  was-*^^**^ 
held  that  an  order  for  foreclosure  absolute  and  possession  ought 
not  to  be  made  ex  parte  (/). 

An  order  for  delivery  of  possession  has  been  made  even  after  Order  for 
an  order  for  foreclosure  absolute  {g).    But  as  the  plaintiff  has  ^^^^ 
made  two  applications  for  what  might  have  been  done  in  one,  closure 
he  wiU  be  refused  his  costs  (h).  *^^^*"- 

Where  a  mortgage  is  foreclosed  by  reason  of  default  to  After 
redeem  in  a  redemption  action  the  defendant  may,  by  motion  q\  redemption 
or  summons,  apply  for  an  order  for  delivery  of  possession  (t).      action. 

An  order  for  delivery  of  possession  will  entitie  the  mortgagee  "Writ  of 
to  a  writ  of  possession,  though  the  order  does  not  name  any  P°«®®^^"* 
time  at  which  possession  is  to  be  given,  and  will  be  nevertheless 
enforceable  by  attachment  (k). 

An  order  for  delivery  of  possession  included  in  a  judgment  Deflcription  of 
for  foreclosure  absolute  should  contain  a  description  of  the  ordOTf^"^ 
property  as  set  forth  in  the  mortgage  deed,  so  that  the  sheriff  delivery  of 
may  identify  the  property  of  which  he  is  directed  to  deliver  P°^®®***°°* 
possession  (/). 

{b)  SiekettB  ▼.  JRicketts,  W.  N.  (1891)  (/)  Ze  Baa  v.  Grant,  64  L.  J.  Oh. 

29.  368. 

(e)  Taylor  v.  Sopers,  W.  N.  (1890)  ^  (y)  ^«^^  v.  Day,  39  Oh.  D.  452, 

121 ;  62  L.  T.  944.  C-  •^-  '*  Jptf^^n*  ▼.  RidgUy,  68  L.  T. 

id)  British    Empire   Assur,    Go,   v.  fl^  ir  *i,       -n  t.      aha 

8^.  47  L.  J.  Cl..  691.  *)  ^A'!Vvm^:t •  "*  ^-  "*• 

(e)   WithaU  v.  Nixon,  28  Ch.  D.  413.  \k)  Re  Higg's  Mortgage,  Goddard  v. 

See   Chraven  Bank  v.  Hartley,  W.  N.  Eigg,  W.  N.  (1894)  73. 
(1886)  189.  (/)  Thynne  y.  Sari,  (1891)  2  Ch.  79. 
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Chap. 


§  6  (iii). 

Mortgagee 
entitled  to 
delivery  of 
deeds. 

BondjUe 
holder. 


To  what 
deeds 
mortgagee 
is  entitled. 

Pnrdhaser 
from  mort- 
gagor entitled 
to  transfer  of 
Becurities. 


Payment 
into  Court 
of  oosts. 


iii, — Order  for  I>elivery  of  Title  Deeds. — ^Tn  an  ordinary  fore- 
closure suit,  it  is  the  practice  of  the  Court  to  order  such  deeds  as 
remain  in  the  hands  of  the  mortgagor  to  be  delivered  up  to  tho 
mortgagee  (m).  Of  course  the  mortgagee  for  a  term  of  years 
cannot  claim  the  title  deeds  of  the  freehold  without  an  express 
agreement  (n). 

A  judgment  of  foreclosure  may  be  made  at  the  suit  of  a  first 
mortgagee  without  snj  order  against  the  holder  of  the  deeds  for 
the  delivery  of  them,  as  where  they  are  in  the  hands  of  a  person 
who  has  taken  them  bond  fide  and  without  actual  or  constructive 
notice  of  fraud  from  a  person  without  title  (o). 

The  plaintiff  is  not  entitled,  on  foreclosure,  to  an  order  for 
deUvery  to  him  of  deeds  subsequent  in  date  to  his  own  mortgage 
and  delating  only  to  the  title  to  the  equity  of  redemption  (p). 

Where  in  a  foreclosure  action  personal  judgment  for  the 
mortgage  debt  is  given  against  the  mortgagor,  and  a  foreclosure 
decree  is  also  obtained  against  the  mortgagor  and  a  purchaser 
from  him,  the  purchaser  paying  off  the  mortgage  is  entitled  to 
have  the  personal  judgment  transferred  to  him  as  one  of  his 
securities  (q). 

Where  in  an  action  by  a  mortgagee  to  enforce  a  mortgage 
debt,  the  defendant  has  paid  the  amount  claimed  into  Court,  he 
cannot  obtain  a  delivery  of  the  title  deeds  to  him  on  payment 
into  Court  of,  the  amount  claimed  for  costs,  there  being  no 
counterclaim  for  that  purpose.     Ord.  L.  r.  8,  does  not  apply  (r). 


iv. — Opening  the  Foreclosure. — Even  after  a  decree  of  fore- 
closure absolute,  and  although  the  mortgagee  has  been  in 
possession  for  many  years,  the  Court  will,  under  special  circum- 
stances, open  the  decree  («). 

Grounds  for        In  some  cases,  where  there  was  evidence  of  fraud  or  oppres- 
fo^Oofure.      ^^^»  *^®  foreclosure  was  opened  after  many  years  (t) ;  and  in 


(m)  Solmes  v.  Turner,  7  Ha.  370,  n. ; 
Heath  ▼.  Creahek,  L.  R.  18  Eq.  216 
(affirmed  on  other  points,  L.  B.  10  Ch. 
22) ;  notwithstanding  the  old  cases  of 
Frazer  ▼.  Jb««,  17  L.  J.  Ch.  363  ; 
Wiseman  v.  Wettland,  1  Y.  &  J.  117. 
(n)  Wiseman  y,  Westland,  tup, 
\o)  Kendall  y.  Mulls,  U  Jar.  864  ; 
sed  qu.  sinoe  Jud.  Act. 


{p)  Greene  v.  Foster,  22  Ch.  D.  666. 

(g)  Greenough  T.  Littler,  16  Ch.  D. 
93. 

(r)  if«wy«»v.(?re«<rMf, "W.N. (1884)2. 

(j)  See  Ford  v.  IFasUll,  2  Ph.  691, 
and  oases  oited  inf. 

(0  Burgh  ▼.  Langton,  6  Bro.  P.  C. 
213  ;  Mwrley  y.  Bhoags,  1  Ch.  Ca.  107. 
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other  oases  the  Court  has  granted  the  relief  on  fresh  evidence       Chap, 
adduced  on  the  mortgagor's  behalf  (u).  XLIX. 

A  foreclosure  was  opened  at  the  instance  of  the  heir  of  the     8  ^  (^^)' 


mortgagor,  though  the  mortgagor  had  consented  to  the  order  Foreclosure 
and  signed  the  registrar's  book  (x),  favour  of  heir. 

A  judgment  for  sale  in  lieu  of  foreclosure  obtained  against  a 
person  who  was  alleged  to  be  the  heir  of  the  deceased  mort- 
gagor, was  set  aside  where  it  turned  out  that  the  heirship  had 
not  been  proved  (y) ;  and  the  same  rule  would  doubtless  be 
applied  so  as  to  open  a  foreclosure  absolute. 

Where  the  mortgage  was  of  a  policy  of  Ufe  assurance,  the  LifepoHoy 
value  of  which  had  been  increased  by  the  death  of  the  assured  i^orf  fOTo- 
after  the  day  for  payment,  but  before  foreclosure  absolute,  an  closure 
order  for  foreclosure  absolute  made  by  the  chief  derk  with 
knowledge  of  the  death  was  re-opened  with  subsequent  accounts, 
and  a  further  period  for  redemption  (z). 

If  the  mortgagee  has  received  rents  and  profits  since  the  Receipt  of 
account  was  taken,  but  before  default  has  been  made  in  pay-  ^rtgiee. 
ment  on  the  day  fixed  for  redemption,  the  foreclosure  will  be 
opened  (a).  But  if  the  rents  are  received  after  default  has 
actually  been  made  in  payment  on  the  day  fixed,  the  mortgagee 
may  obtain  a  final  order  for  foreclosure  without  a  further 
account  (6),  unless  there  are  special  circumstances  to  account  for 
the  default  (o). 

So,  where  in  a  foreclosure  action  a  receiver  has  received  Beceiptof 
moneys  between  the  date  of  the  certificate  and  the  day  fixed  for  ^fy^  after 
redemption,  the  foreclosure  will  be  re-opened  (d).    But  where  certificate. 
rents  are  received  between  the  day  fixed  for  redemption  and  the 
date  of  the  order  absolute,  the  foreclosure  will  not  be  re- 
opened (e) ;  nor  on  the  ground  that  the  receiver  appointed  by 
the  Court  has  made  a  mistake  in  his  accounts  (/). 

The  mortgagee  will  not  be  allowed  the  benefit  of  rents 
received  between  the  certificate  and  the  day  fixed  for  redemp- 


(u)  Cooker  y.  Bovxs^  1  Gh.  Ga.  61 ; 
lamoord  r.  Claypool^  I  Rep.  in  Gh.  139. 

(x)  Ahney  y.  Wordsworth,  9  Sim. 
317,  n. 

(y)  Lancaster  Banking  Co,  y.  Cooper, 
9  Gh.  D.  694. 

(«)  Beaton  v.  Boulton,  W.  N.  (1891) 
30. 

(0)  Frees  y.  Coke,  L.  R.  6  Gh.  646. 
See  Oarliek  y.  Jackson,  4  BeaY.  154. 

(b)  Constable  y.  Motoick,  6  Jur.  N.  S. 


331 ;  National  Building  8oe,  y.  Baper, 
(1892)  1  Gh.  64. 

(e)  Webster  y.  Fatteson,  26  Gh.  D. 
626. 

(rf)  Barber  y.  Jeckells,  W.  N.  (1883) 
91. 

(e)  Frees  y.  Coke,  sup. ;  Webster  y. 
Fatteson,  sup.  ;  National  Bldg.  8oe.  y. 
Baper^  sup. 

(/)  Ingham  v.  Sutherland,  63  L.  T. 
614 ;  post,  p.  1073. 
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Chap. 
ZIIX. 
§  6  (iv). 


Oonduot  of 
mortgagee 
opening 
forodloeare. 


Sale  to  person 
entitled  to 
redeem. 


tion,  except  on  the  terms  of  bringing  them  into  aocoimt,  and 
consenting  to  a  fresh  period  of  redemption  (g).  And  if  a  mort- 
gagee, in  order  to  avoid  opening  the  foreclosure,  submits  to  be 
charged  with  the  moneys  in  the  hands  of  the  receiver,  the  judg- 
ment should  reserve  liberty  to  either  party  to  apply  for  payment 
of  any  money  paid  into  Court,  or  in  the  hands  of  the  receiver  (A). 

Where  the  rents  received  by  a  receiver  appointed  in  a  fore- 
closure action  were  stated  to  be  insufficient  to  pay  his  expenses 
and  remuneration,  the  Court,  upon  the  mortgagee's  submission 
to  have  the  foreclosure  opened  if  it  should  appear  that  there 
were  any  surplus  moneys  in  the  hands  of  the  receiver,  allowed 
the  receiver's  account  to  be  taken  at  once,  postponing  the 
<luestion  of  the  receiver's  dischcu^ge  until  after  the  account  (t). 

There  are  also  certain  acts  of  the  mortgagee  which  will  of 
themselves  open  the  decree,  as  if  there  has  been  false  evidence, 
unfair  conduct,  or  collusion  on  his  part  in  obtaining  the 
decree  (k)  ;  or  if,  after  foreclosure,  he  proceed  against  the  mort- 
gagor on  his  covenant  or  other  collateral  security  (/),  which  he 
may  lawfully  do  (w).  The  Court  will  grant  an  injunction 
against  such  proceedings,  if  the  mortgagee  has  sold  the  estate  or 
any  part  thereof  (n),  and  deprived  himself  of  the  means  of 
letting  the  mortgagor  redeem  (o). 

A  sale  of  the  estate  after  foreclosure  absolute  to  one  of  the 
persons  entitled  to  redeem  at  a  price  equal  to  the  amount  of 
principal,  interest,  and  costs  up  to  foreclosure,  was  held  not  to 
open  the  foreclosure  {p). 

The  foreclosure  will  not  be  opened  unless  the  mortgagor 
satisfies  the  Court  that  he  will  be  able  to  redeem  if  further  time 
is  given ;  and  he  may  be  required  to  give  security  for  costs  in 
the  event  of  his  default  (q). 


{ff)  Jennef'Fust  y.  Needham,  32  Gh. 
D.  682,  C.  A. 

(A)  Lusk  V.  Sebright,  W.  N.  (1884) 
134.  See  also  ffoU  v.  Seoffle,  66  L.  T. 
592 ;  Smith  v.  Fearman,  W.  N.  (1888) 
131. 

(i)  SUenor  v.  Ugle,  W.  N.  (1895) 
161. 

(*)  Burgh  V.  Zangton,  6  Bro.  P.  0. 
213  ;  Zhyd  v.  Mansell,  2  P.  Wms.  73  ; 
Qore  V^.  Staepoole,  1  Dow,  18 ;  Harvey 
V.  Tebbutty  IJ.  &  W.  197. 

(/)  Dashwood  T.  Blythway^  1  Eq.  Oa. 
Abr.  317  (D.  3).  See  Berry  v.  Barker, 
13  Yee.  198 ;  Dyaon  ▼.  Morria,  1  Ha. 


413,  at  p.  427. 

(m)  Iboke  y.  Hartley,  2  Bio.  C.  G. 
126. 

(«)  Bahner  v.  Eendrie,  27  Beav.  349 ; 
S.  C,  28  Beav.  341. 

{o)  See  Tooke  v.  Hartley,  aup, ;  Berry 
V.  Barker,  8  Ves.  527  ;  Bakner  v. 
Hendrie,  sup.  ;  Walker  y.  Jonet,  L.  B. 
1  P.  0.  50 ;  Be  BurreU,  L.  R.  7  Eq. 
399. 

(p)  Be  Bower  and  Carton* a  Contraetf 
25  L.  R  Ir.  459. 

(q)  Bird  Y.  Gandy,  7  Vin.  Abr.  tit. 
<<  Mortgages,"  45,  pi.  20.  See  Stevena 
Y.  WtlUmma,  1  Sim.  N.  S.  545. 
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If  the  foreclosure  is  opened,  there  must  be  a  further  acoount       Chap, 
and  a  fresh  period  for  redemption  (r) ;    and  in  this   case,  the      XLIX. 
mortgagor  will  not  be  required,  as  in  the  case  of  an  application     8  ^  (V^)' 
by  him  for  enlargement  of  time,  to  pay  forthwith  the  interest  Further 
and  costs  reported  due  («).  ^^penia^^' 

A  foreclosure  may  be  opened  as  against  a  purchaser  from  the  foreclosure. 
mortgagee  after  the  date  of  the  order  for  foreclosure  absolute ;  fo?^io8ure 
and  for  the  purposes  of  an  application  to  open  the  foreclosure,  a^inst  pur-, 
the  purchaser  may  be  added  as  a  party  to  the  action  (t),  mortgagee. 

Where  a  mortgagee  with  a  power  of  sale  obtains  a  decree  for  sale  under 
foreclosure  and  then  sells,  he  wiU  not  be  compelled  to  sell  under  P^^^f  ^^^^ 

'  ^  5  .  foreclosure. 

his  power,  as  he  might  thereby  incur  the  risk  of  opening  the 
foreclosure  (m). 

In  one  case,  after  the  inrolment  of  an  order  of  foreclosure  where 
absolute  obtained  by  a  judgment  creditor,  a  further  time  for  °^^*^'^ 
redemption  was  directed  on  the  ground  that  the  debt  consisted  debtor, 
of  the  costs  of  the  judgment  debtor  incurred  in  an  administra- 
tion suit,  in  which  the  judgment  creditor  acted  as  her  attorney, 
that  the  interest  of  the  debtor  in  the  administration  suit  was 
five  or  six  times  the  amount  of  the  debt,  that  the  debtor  had 
no  other  means  of  payment,  and  that  the  delay  which  had 
taken  place  in  that  administration  suit  had  not  been  caused 
by  any  fault  on  her  part,  but  in  some  degree  by  the  creditor 
insisting  on  being  made  a  party  to  that  suit  in  respect  of 
his  charge  under  the  judgment,  which  he  was  attempting  to 
enforce  in  the  foreclosure  suit  {x). 

A  decree  of  foreclosure,  however,  will  not  be  opened  by  reason  When  fore- 
of  the  overvalue  of  the  estate,  and  a  parol  agreement  to  permit  f^^  ^°* 
a  redemption  (t/) ;  and  after  many  years'  possession,  the  Court 
will  not  set  aside  the  foreclosure  for  mere  form  (z) ;  nor  will  an 
action  of  revivor  and  supplement  be  a  waiver  of  the  decree  (a) ; 
nor  will  the  mere  fact  of  the  mortgagee  devising  the  estate  as 
money  (6),  or  noticing  it,  for  a  collateral  purpose,  as  a  debt,  open 

the  foreclosure  {c) ;  and  if  there  have  been  considerable  altera- 

• 

(r)  Aldm  ▼.  Foater^  6  Beav.  692 ;  (y)  Wuhall  v.  Short,  3  Bro:  P.  0. 

SllU  Y.  Grifitht,  7  Beav.  83.  568. 

(«)  Buchanan  r.  Gremu^ayy  12  Beav.  {z)  Jones  ▼.  Kmrick,  6  Bro.  P.  0. 

366.  244. 

(Q  Campbell  y.  Soh/land,  7  Ch.  D.  (a)  BircK'a  Caae,  Gilb.  Eq.  Rep.  186. 

166.  {b)  Silbersehildt  y.  Sehiott,  3  Y.  &  B. 

(tO   Watson  Y.  MaraUm,  4  De  G-.  IS..  46 ;  StuekviUe  y.  Dolben,  Sel.  Ca.  in 

&  Gh.  230.      See  Stevma  y.  Theatres^  Gh.  10. 

Lm,,  (1903)  1  Oh.  867.  W  Toohe  y.  Bishop  of  Ely,  6  Bro.  P. 

(x)  Ford  ▼.  WastsU,  2  Ph.  691.  C.  181. 
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Chap. 
XLIX. 
§  6  (iv). 


No  partial 
opening. 

Principles  on 
which  the 
Conrt  acts  as 
to  opening 
foreclosure. 

Application 
must  he 
within 
reasonahle 
time. 


Ahility  of 
mortgagor 
to  make 
payment  mnst 
be  shown. 


Purchaser 
from  mort- 
gagee will  not 
be  disturbed 
except  on 
strong 
grounds. 


Court  will 
consider 


idons  made  in  the  eetate,  aooompanied  with  length  of  possession, 
the  decree  will  not  be  opened  (d).  No  general  rule  can,  how- 
ever, be  laid  down  for  opening  a  foreclosure;  each  individual 
case  must  rest  on  its  own  merits  («). 

A  foreclosure  absolute  cannot  be  opened  in  part  (/). 

For  an  elaborate  and  lucid  explanation  of  the  principles  on 
which  the  Court  acta  in  opening  foreclosures,  reference  may  be 
made  to  the  judgment  of  Jessel,  M.  E.,  in  Campbell  v.  Holy- 
land  (g).    The  principles  are  shortly  as  follows : — 

The  mortgagor  must  make  his  application  to  open  the  fore- 
closure promptly,  that  is,  within  a  reasonable  time.  What  is  a 
reasonable  time  must  depend  upon  the  nature  of  the  property. 
A  mortgagor  must  come  in  more  promptly  where  a  mortgagee 
can  enter  into  immediate  possession  of  and  alter  the  property, 
than  where  the  property  is  reversionary  which  he  can  only  seU. 

It  must  be  shown  that  the  mortgagor  had  reasonable  expecta- 
tions of  obtaining  money  for  payment  on  the  day  appointed, 
and  intended  to  do  so,  but  was  prevented  by  accident  (A).  The 
amount  of  the  sum  required  and  the  difficulty  in  raising  it  must 
be  considered  in  determining  what  is  a  reasonable  time, 
whether  the  difficulty  arises  from  the  largeness  of  the  sum,  or 
from  the  property  mortgaged  being  of  a  special  value  to  the 
mortgagor  beyond  any  actual  money  value  which  can  be  set 
upon  it  (t). 

If  the  property  has  been  sold  after  foreclosure  absolute,  the 
length  of  time  which  hcis  elapsed  between  the  date  of  the  order 
for  foreclosure  absolute  and  that  of  purchase  will  be  taken  into 
consideration.  The  Court  will  be  loth  to  disturb  a  person  who 
purchases  many  years  after  the  date,  of  the  order  with  no  notice 
of  any  circumstances  which  might  lead  to  opening  the  fore- 
closure. But  the  case  is  otherwise  with  a  purchaser  who  buys 
the  estate  shortiy  after  the  date  of  the  order,  especially  if  he  has 
notice  of  any  such  circumstances;  in  such  a  case  the  purchaser 
must  be  taken  to  know  that  the  foreclosure  is  liable  to  be 
opened  {k). 

Finally,  the  Court  will  consider  whether  the  default  of  the 


(d)  Lant  v.  Criape,  6  Bro.  P.  0.  200 ; 
Toohe  y.  Bishop  of  Ely^  aup, 

{e)  ThomhiU  v.  Manning,  1  Sim.  K. 
S.  451,  454. 

')  FaUk  V.  Ward,  4  GifP.  96. 
i)  7  Oh.  D.  166,  170. 


K' 


(A)  Fatch  v.  Ward,  L.  B.  3  Cb.  203, 
2l2. 

(t)  See  Joaehim  v.  M'Donall,  9  Sim. 
314,  n. 

{k}  CampbeU  v.  Eolyland,  7  Gb.  D. 
166. 
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mortgagor  in  paying  the  money  at  the  time  appointed  on  whioh       Chap, 
the  final  order  was  made,  was  owing  to  intermediate  negotia-      XLTX. 
tions  or  conduct  on  the  part  of  the  mortgagee  which  led  the     8  ^  v^^)* 
mortgagor  to  think  that  payment  on  that  day  would  not  be  conduct  of 
required. 

A  foreclosure  will  not  be  opened  merely  on  the  ground  that  a  Omission 
receiver  appointed  by  the  Court  in  the  action  has  omitted  from  ^"^  ^  , 

**  ^      •'  ^  ^  receiver  8 

his  account  by  mistake  rents  which  he  has  received  (/).  aocounts. 


Section  VI. 


Foreclosure  or  Sale  in  Special  Cases. 

i. — Foreclosure  or  Sale  against  Infants. — If  the  heir  or  devisee  Foreclosure 
of  the  mortgagor  is  an  infant,   a  foreclosure  or  sale  in  the  ^[j^ 
alternative  is  prayed  (m) ;  and  if  a  foreclosure  alone  is  prayed,  against 
the  Court  will  with  the  mortgagee's  consent,  refer  it  to  chambers      *^  * 
to  inquire  whether  it  will  not  be  for  the  infant's  benefit  that  a 
sale  should  be  made  (n) ;  but  the  mortgagee  may  object  to  such 
a  reference  and  insist  on  a  foreclosure,  and  it  is  clear  that  he 
may  obtain  a  decree  of  foreclosure  against  an  infant  (o). 

The  usual  order  on  an  action  of  foreclosure  against  an  infant  Usnal  order 
is  for  a  reference  to  chambers,  to  take  the  account  in  the  usual  ^i^J^ 
way,  and  appoint  a  day  for  payment,  and  in  default  of  payment 
the  defendant  is  to  be  foreclosed;  and  the  decree  is  to  be 
binding  on  the  infant,  imless,  on  being  served  with  a  subpoena 
to  show  cause  against  the  same,  he  shall,  by  a  day  six  months 
after  he  shall  have  attained  the  age  of  twenty-one  years,  show 
to  the  Court  good  cause  to  the  contrary  (p).  This  does  not 
apply  when  the  infant  is  a  trustee  for  himseU  and  others  {q). 


(/)  Ingham  t.  Sutherland,  63  L.  T. 
614.  For  forms  of  orders  for  bringing 
into  aooount  in  foreclosure  actions 
sums  in  the  hands  of  receivers,  see 
Barber  v.  JeekelU,  W.  N.  (1893)  91  ; 
Ltuk  V.  Sebright,  W.  N.  (1894)  134  ; 
Simmons  ▼.  Blandy,  (1897)  1  Gh.  19. 

(m)  Booth  T.  Bieh,  1  Yem.  295  ; 
Sehoiejeld  v.  Seqfieid,  7  Sim.  669  ; 
S.  C,  8  Sim.  470. 

(n)  Adkins  v.  Graves,  3  L.  J.  Ch.  62 ; 
Mondey  t.  Mondey,  1  V.  &  B.  223. 


(o)  Mallaek  v.  Gallon,  3  P.  Wms. 
362  ;  Bishop  of  Winchester  v.  Beacor, 
3  Ves.  317  ;  Booth  ▼.  Mich,  sup,;  Gun- 
dry  Y.  Baynard,  2  Vem.  479  ;  Taylor  t. 
Fhillips,  2  Yes.  sen.  23. 

{p)  Bennett  v.  Edwards,  2  Yem.  392 ; 
Newbury  v.  Marten,  16  Jur.  166  ;  Ben- 
nett V.  Earfort,  19  W.  R.  428  ;  Gray  v. 
Bell,  30  W,  E.  606  ;  MeUor  t.  Fortet, 
26  Gh.  D.  168  ;  but  see  j^off^,  p.  1076. 

(q)  Foeter  v.  Farker^  8  Gh.  D.  147,  R. 
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diap. 
XLIX. 

§  e  (i). 


Infant  not 
entitled  to 
stay  of 
proceedings. 

Foreolosure 
absolute. 


Infant 

showing 

cause. 


Ref  psal  of 
order  for 
foreoloeare^ 


An  infant,  being  defendant  in  a  foreolosure  suit,  is  not 

entitled  to  a  deoretal  order  on  motion  under  7  Geo.  II.  o.  20,  or 

.  under  the  general  jurisdiotion  of  the  Court,  to  take  an  aooount 

of  what  is  due,  and  for  a  reconveyance  on  payment  of  the  sum 

found  due,  with  a  stay  of  proceedings  in  the  meantime  (r). 

Where  the  property  was  not  worth  the  mortgage  money,  and 
the  plaintifE  offered  to  pay  the  infant's  costs,  an  immediate 
order  for  foreolosure  absolute  was  made  without  giving  a  day  to 
show  cause  (s). 

Foreclosure  was  made  absolute  in  an  action  by  a  legal  mort- 
gagee against  an  infant  whose  interest  had  accrued  after  the 
judgment,  the  infant's  guardian  consenting,  and  the  mortgagee 
offering  to  pay  the  infant's  costs  as  between  solicitor  and 
client  (i). 

If  there  are  several  defendants  and  default  is  made  in  pay- 
ment, the  foreclosure  will  be  made  absolute  on  such  of  the 
defendants  as  are  adult,  but  as  to  the  infants,  the  clause  nisi 
may  be  repeated  (u). 

The  infant,  however,  need  not  wait  until  twenty-one  to  show 
cause,  against  the  decree.  He  may,  by  his  next  friend,  show 
cause  at  any  time  (x).  If  he  shows  cause,  he  may  put  in  a  new 
defence  (y).  He  cannot,  however,  go  into  the  account  or  redeem, 
but  must  show  error  in  the  decree  (z) ;  and  if  he  does  not  show 
cause  within  the  limited  time,  he  will  be  bound  (a).  The 
process  by  subpoena  is  to  be  served  on  the  defendant  on  his 
coming  of  age,  and  is  a  judicial  writ  (6).  And  no  alteration 
has  been  made  in  this  practice  since  the  passing  of  1  Will.  IV. 
0.  47,  s.  10,  which  has  provided  that  the  parol  shall  not  demur 
by  reason  of  infancy  (c),  or,  in  other  words,  that  proceedings 
shall  not  be  stayed  till  he  attains  full  age. 

Under  special  circumstances,  the  Court  wiU  refuse  a  decree  of 
foreclosure  against  an  infant,  aa  in  a  case  in  which  a  mortgage 


i; 


ir)  Taylor  v.  Coatea,  3  Ha.  263. 

(t)  Oroxon  v.  Lever,  12  W.  R.  237 ; 
Bennett  v.  Sarfoot,  19  W.  R.  428  ; 
Wolverhampton^  ^e,  Co.  v.  Oeorge,  24 
Ch.  D.  707. 

(0  Young  v.  Cocker,  32  W.  R.  369. 

\u)  Willianuon  v.  Gordon^  19  Ves. 
114. 

(x)  Miehmond  v.  Tagleur,  1  P.  Wins. 
736  ;  Bennett  y.  Zee,  2  Atk.  531. 

(y)  Bennett  y.  Lee^  tup.  ;  Fountaine  y. 


Caitte,  1  P.  Wras.  604  ;  Napier  y. 
Effingham,  2  P.  Wms.  401. 

(z)  Mallack  y.  Oalton,  3  P.  Wms. 
352  ;  Bishop  of  Winoheeter  y.  Beavor,  3 
Yes.  317  ;  WiUiamton  y.  Gordon,  tup. ; 
KehaU  y.  KeUall,  2  Mj.  &  K.  409, 
414. 

(a)  3  Bao.  Abr.  616. 

lb)  1  Dan.  Ch.  Pr.  (7th  ed.)  131. 

{e)  Price  y.  Carver,  3  My.  &  Or.  167 ; 
SchoUfteld  y.  ffeajleld,  7  Sim.  669  : 
S,  C,  8  Sim.  470. 
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was  assumed  to  be  made  under  a  power,  and  it  was  a  question        Chap, 
whether  the  power  was  well   exercised  (a?)  ;    and  in  another       XLIX. 
case  {e)y  in  which  the  security  was  defective,  but  the  heir  was       ^     ^^^' 
bound  to  make  further  assurance  by  his  ancestor's  covenant. 
In  the  latter  case  the  Court  ordered  the  account  to  be  taken,  and 
a  day  appointed  for  payment,  and  in  case  of  default  the  mort- 
gagee was  to  be' let  into  possession,  and  the  infant,  on  attaining 
twenty-one,  was  to  convey,  unless,  within  six  months,  he  showed 
good  cause  to  the  contrary. 

The  right  of  an  infant  in  a  foreclosure  action  to  a  day  to  Right  to 
show  cause  is  not  affected  by  sect.  30   of  the  Trustee  Act,  not  affected 
1850  (/),  repealed  but  virtually  re-enacted  by  the  Trustee  Act,  ^^'^^^^ 
1893  {g)y  whereby  a  vesting  order  consequential  on  a  judgment 
against  an  infant  for  the  conveyance  of  land  is  made  binding 
on  the  rights,  legal  or  equitable,  of  an  infant,  inasmuch  as  a 
judgment  for  foreclosure  is  not  made  in  the  form  of  a  judgment 
for  conveyance  (h). 

It  is  now  the  usual  practice  to  order  a  sale  where  the  Court  is  Order  for  sale 
satisfied,  by  reference  to  chambers,  that  this  course  will  be  best  ^^J"     ^ 
in  the  interests  of  the  infant.    And  where  it  appears  clear,  from 
the  circumstances  of  the  case,  that  a  sale  would  be  for  the  benefit 
of  the  infant,  the  Court  will  direct  a  sale  without  the  usual 
reference  (i). 

As  to  the  mortgagee's  consent  to  a  sale  in  lieu  of  foreclosure  Jurisdiction 
of  an  infant's  lands,  which  was  formerly  required  (^),  it  must  be  in  discretion 
borne  in  mind  that  the  Court  has  now,  by  statute  (/),  a  judicial  °^  Court, 
discretion  to  order  a  sale  of  mortgaged  lands  on  the  application 
of  any  person  interested,  without  the  consent  of  any  other" 
person. 

Where  the  infant  attains  his  majority  previous  to  the  date  of  j^"^*  ^^  *^® 
the  decree  directing  a  reference  to  chambers,  and  he  makes  no 
application  to  the  Court,  the  mortgagee  may  obtain  an  imme- 
diate sale  (m). 

(d)  SayUY.  Freeland,  2  Vent.  350.  JMd  v.  Sea  field,  7  Sim.  669  ;  8.  C,  S 

(e)  Spencer  t.  Boyes,  4  Yes.  370.   See      Sim.  470  ;  Redshaw  v.  Newbold,  12  Jar. 
OJdaker  t.  Petfcrd,  2  L.  J.  Oh.  47.  833 ;  Oockbum  ▼.  Ankett,  3  W.  E.  641  ; 

(f)  13  &  14  Vict.  c.  60.  Clinton  v.  Bernard,  Dru.  287. 

&)  66  &  67  Vict.  o.  63,  s.  29.  , , .  «  •*  j    *  ^  t  ato 

(h)  Newbury Y.MartenllbJxxT.  166;  W  ^^  ^"^   """^  ^""^^   P-   ^^73, 

Gray  t.  Bell,  30  W.  R.  606  ;  MeUor  v.  ^^^  ^^^^ 

Porter,  25  Oh.  D.  168.  (0  ^4  &  46  Vict.  c.  41,  s.  25,  ante, 

(0  Siffkin  V.  Dav%9,  Kay,  App.  xxi. ;  P-  747. 

Meare  y.  Bett,  10  Ha.  App.  li. ;  Schole-  (m)  Davie  t.  Dowding,  2  Keen,  247. 
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Chap.  And  v^here  the  mortgage  was  for  a  long  term  of  years,  the 

XTiTX.       Court  directed  a  reference  to  ascertain  whether  a  sale  of  the 
5  "  W'      whole  fee  would  be  beneficial  to  infants  who  were  interested  in 


Mortgage  for  the  equity  of  redemption  and  the  reversion,  and  if  so,  to  sell 

accordingly  (n). 
^'^*^^^^^       The  infant  wiU  be  bound  by  the  order  for  sale  (o) ;  and  where 

a  sale  is  ordered  it  is  no  longer  the  practice  to  give  the  infant  a 

day  to  show  cause  on  coming  of  age  (p). 


No  day  to 
ahow  cause 
allowed  to 
married 
woman. 


Usual  decree. 


Right  of 

redemption 

where 

husband 

insolvent. 


Lidemnity. 


ii. — ^Foreclosure  against  Married  Women. — ^Even  apart  from 
the  Married  Women's  Property  Act,  1882  (^),  the  same  reason- 
ing did  not  apply  in  the  case  of  coverture  as  of  infancy,  for  the 
law  considered  that  a  woman,  on  her  marriage,  reposed  in  her 
husband  sufficient  authority  to  protect  her  interests,  and  there- 
fore a  decree  of  foreclosure  against  a  married  woman  and  her 
hueband,  of  the  right  of  redemption  in  the  wife,  waa  binding, 
and  she  was  not  allowed  a  day  to  show  cause  after  dis- 
coverture(r). 

The  usual  decree  is  made  in  the  case  of  a  married  woman;  an 
immediate  order  absolute  could  not  be  made  against  her  even 
by  consent  («),  but  there  seems  to  be  no  reason  why  this  should 
not  be  done  in  cases  falling  within  the  Act  of  1882. 

In  a  suit  for  foreclosure  of  the  wife's  leaseholds,  where  the 
husband  had  become  insolvent,  a  right  of  redemption  was  given 
to  the  wife,  as  well  as  to  the  assignees  of  the  husband ;  and  the 
same  right  was  given  in  the  case  of  a  mortgage  of  the  wife's 
real  estate  (t). 

The  estate  of  the  husband  or  wife,  as  the  case  may  be,  will 
be  indemnified  out  of  the  estate  of  the  other  of  them  for  whose 
benefit  the  money  was  raised  (u). 


Ko  foreclosure  111. — ^Foreclosure  or  Sale  against  the  Crown. — Where  the 
or*^^toe**  ®4^^y  of  redemption  becomes  forfeited  to  the  Crown,  a  decree 
of  equity  of     of  foreclosure  cannot  be  obtained,  and  if  the  legal  estate  has 

redemption. 


(n)  Fester  v.  Eddy,  13  Jur.  761. 

(o)  Boofh  V.  Rich,  1  Vem.  295  ; 
Seholfifield  ▼.  HmJUld,  7  Sim.  669 ;  8,  C, 
8  Sim.  470. 

(p)  See  Trustee  Act,  1893,  8.  30. 

(q)  46  &  46  Vict.  c.  76. 

(f)  Mallack  v.  Galton,  3  P.  Wms. 
352. 


(«)  Sarriion  t.  Kennedy^  10  Ha. 
App.  li. 

[t)  QUavn  v.  TavM,  1  De  G.  J.  &  S. 
87.  And  see  Exp.  Faine,  3  De  G.  J.  & 
S.  468 ;  Lewis  ▼.  Foole,  3  GifP.  636. 

(u)  Wilkinson  t.  £eaie,  1  L.  J.  Gh. 
89  ;  Graff  y.  Downum^  27  L.  J.  Oh. 
702. 
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Chap. 

XLIX. 
§  8  (iii). 


become  forfeited,  the  Court  will  not,  as  a  general  rule,  order  a 
sale,  unless  in  an  administration  suit  (x).  But  the  Court  will 
give  substantial  relief  by  deoreeiug  that  the  mortgagee  shall 
hold  until  the  security  is  satisfied  or  redeemed  by  the  Crown  (y), 
or  the  mortgagee  may  memorialise  the  Treasury.  And  orders 
for  sale  have  been  made,  it  being  understood  that  the  Crown 
was  not  pledged  to  make  any  grant  to  a  purchaser  (2).  If  the 
estate  has  been  sold  under  an  extent  of  the  Crown,  the  Court 
will  order  the  equitable  incumbrances  to  be  paid  out  of  the 
proceeds  (^f).  If  the  estate  is  decreed  to  be  sold  in  an  adminis- 
tration suit,  aa  against  the  Crown  having  the  legal  estate,  liberty 
will  be  given  to  the  purchaser  to  apply  to  the  Crown  for  a  grant, 
and  he  wiU  be  decreed  to  hold  the  property  in  the  meantime  as 
his  own  (b). 

If  the  mortgagor  died  without  heir,  and  the  legal  estate  was  Legal  estate 
in  a  trustee,  then  there  was  no  foundation  for  any  claim  of  the  ^  ^'"'*^- 
Crown  by  escheat,  and  the  Court  would  decree  a  sale  in  favour 
of  an  equitable  mortgagee  (c). 

Where  the  mortgagor's  interest  in  leaseholds  was  forfeited  to  I^easeholds. 
the  Crown  for  felony,  the  decree  against  the  Crown  was  sale, 
not  foreclosure  (d). 

33  &  34  Vict.  c.  23  (e),  abolishes  forfeiture  for  treason  or  Forfeiture  for 
felony,  and  vests  the  real  and  personal  property  in  administra-  aMiS^ed.  ° 
tors  appointed  by  the  Crown  (/) ;  and,  until  an  administrator  is 
appointed,  it  enables  an  interim  curator  appointed  by  justices  (g) 
to  sue  and  defend  actions  (A).  It  has  not  yet  been  decided 
whether  a  decree  for  foreclosure  can  now  be  made  against  the 
administrators  or  interim  curator  in  the  usual  form,  but  it  would 
seem  that  they  cannot  be  foreclosed  (t) . 


342  ;  JJ<ym  v.  MauU,  1 T.  &  0.  0. 0. 4. 
But  see  Prescott  v.  Ty/«",  1  Jur.  470 ; 
8,  C,  2  Jur.  870. 

(y)  Hodge  ▼,  AH,' Gen, y  sup.  See 
Hancock  v.  AU.-Oen,,  12  W.  R.  669 ; 
Sutton  y.  Smith,  died  10  Jur.  N,  8. 
557)  n. ;  £eeve  v.  Att.'Oen,^  2  Atk. 
223. 

(«)  BartUtt  V.  Reet,  in/, ;  Tufdnell  y, 
NiehoUs,  56  L.  T.  152. 

(a)  Casberd  v.  Ward,  6  Pri.  411,  478. 

\h)  Eogert  y.  MauU,  1  Y.  &  G.  G. 


G.  4. 

(e)  PrcMcott  ▼.  Tjfler,  1  Jur.  470  ; 
S,  C,  2  Jur.  870 ;  ScoH  v.  Mobarts,  4 
W.  R.  499.  See  now  47  &  48  Vict, 
o.  71. 

{d)  BartUtt  V.  Bees,  L.  R.  12  Eq. 
395.  See  also  Hancock  t.  Att.-Qen.^ 
12  W.  R.  669. 

ie)  AntCf  p.  664. 

(/)  Sects.  9,  10. 

i})  Seot.  21. 

h)  Sect.  24. 


i? 


)  See  Seton  (6tibL  ed.),  p.  1910. 
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CHAPTEE  L. 


OP  THE  STATUTES  OP  LIMITATION  IN  BAB  OP  POBECLOSURE. 


Statutory 
limit  to  entry 
on  lands 
nnder  stat.  21 
Jac.  I.  0.  16. 


Analogous 
principle 
adopted  in 
eqnlty  to  bar 
actions  for 
foreclosure. 


Presumptioit 
of  satiB- 
faotion. 


Stat.  3  &  4 
Will.  IV. 
0.  27,  8.  2. 


i. — ^Application  of  the  Statutes  to  Actions  for  Foreclosure. — 

Formerly,  before  the  passing  of  the  Statute  for  the  Limitation 
of  Actions  relating  to  Beal  Property  (a),  there  was  no  statutory 
limitation  of  time  within  which  a  suit  in  equity  might  have  been 
brought  for  foreclosure  of  the  equity  of  redemption  in  mort- 
gaged land.  But  the  stat.  21  Jac.  I.  o.  16,  s.  1  (&),  enacted  that 
no  entry  into  any  lands,  tenements,  or  hereditaments  should  be 
made  but  within  ttoenty  years  after  the  right  or  title  to  the  same 
should  have  accrued  or  descended. 

The  Courts  of  equity,  following  the  maxim  ^^expedit  reipubliccB 
ut  sit  fink  Utium^^^  adopted  the  statutory  rule  by  way  of  analogy, 
and  applied  it  to  similar  oases  in  equity;  and  accordingly  pre- 
cluded a  mortgagee  of  land  from  bringing  a  suit  in  equity  for 
foreclosure  more  than  twenty  years  after  his  cause  of  action  at 
law  for  ejectment  had  arisen  (c). 

Independently  of  statute,  in  case  twenty  years  had  elapsed 
without  payment  or  demand  of  interest,  a  Court  would  in  general 
have  presumed  the  mortgage  was  satisfied  (d). 

By  the  stat.  3  &  4  Will.  IV.  c.  27,  s.  2,  the  period  within 
which  actions  for  the  recovery  of  any  land  or  rent  must  be 
brought  was  fixed  at  twenty  years  next  after  the  time  at  which 
the  right  to  bring  such  action  should  have  first  accrued ;  and  by 
sect.  24  of  the  same  Act  it  was  provided  that  no  suit  in  equity 
should  be  brought  after  the  time  when  the  plaintiff,  if  entitled 
at  law,  might  have  brought  an  action. 


(a)  3  &  4  Win.  IV.  0.  27. 

{h)  This  section  is  repealed  by  the 
Stat.  Law  Bev.  Act,  1863. 

(e)  Aggas  ▼.  Piekerell,  3  Atk.  224 ; 
SovMdm  Y.  Lord  Anneslif/,  2  Soh.  &  L. 
607.    See  per  Sogden,  C,  1  Dr.  & 


War.  258  at  p.  287. 

(rf)  Trash  V.  White,  3  Bro.  0. 0.  289 ; 
Christophers  v.  Sparke,  2  J.  &  W.  228. 
But  see  Toplis  y.  Bate,  2  Cox,  118; 
Leman  v.  Neumham,  1  Ves.  sen.  51. 
See  per  Jessel,  M.  B.,  in  StUton  y. 
Sutton,  22  Ch.  D.  at  p.  515,  G.  A. 
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Sect.  2  of  the  above  statute  has  been  repealed,  and  sect.  24     Chap.  L. 
has  been  virtually  superseded  by  the  Real  Property  Limitation         (i.) 
Act,  1874 ;  but  the  provisions  of  the  earlier  Act  have  been  sub-  Bepeal. 
stantially  re-enacted,  except  that  the  general  period  for  fore- 
closure has  been  fixed  at  twelve  years. 

There  is  no  statutory  limitation  of  time  as  regards  suits  (which  No  rtatutory 
must,  under  the  former  practice,  have  been  brought  in  a  Court  actions  for 
of  equity)  for  foreclosure  or  recovery  by  a  mortgagee  of  personal  ^^^^^  ^^ 
estate  included  in  his  mortgage.      The  analogy  of  the  statutes  perBonS^. 
relating  to  real  estate  does  not  apply.     Though  the  debt  is 
barred  in  the  sense  that  a  personal  action  on  the  covenant 
cannot  be  brought  to  recover  it,  the  debt  is  not  gone  nor  is  the 
right  of  property  destroyed,  for  there  is  no  provision  in  any 
Statute  of  Limitations  whereby  the  title  to  mortgaged  personalty 
is  extingilished  after  the  lapse  of  a  certain  period.     And  this  is 
so  whether  the  interest  is  reversionary  or  in  possession  (e).      If 
the  f imd  were  in  the  hands  of  a  person  who  could  successfully 
plead  the  statute  against  both  mortgagor  and  mortgagee,  no 
doubt  the  result  would  be   different;    but  if  the  holder  of 
the  fund  either  could  not  or  did  not  plead  the  statute,  the  mort- 
gagor could  not  prevent  the  holder  from  handing  over  the 
property  to  the  mortgagee  (/). 

ii. — Bar  of  Action  for  Foreclosure  Twelve  Years  after  Bight  of 
Action  accrued. — ^By  the  Real  Property  Limitation  Act,  1874  {g)y  R.  P.  L.  Act, 
it  is  enacted  as  foUows :—  ^^^*'  ^'  ^• 

Sect.  1.  '*  After  the  commencement  of  this  Act  no  person  shall  No  land  or 
make  an  entry  or  distress,  or  bring  an  action  or  suit,  to  recover  rent  to  be 
any  land  or  rent,  but  within  twelve  years  next  after  the  time  at  '®P?T®'^  ^* 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  ^^ara'aftOT  ^^ 
action  or  suit,  shall  have  first  accrued  to  some  person  through  whom  the  right  of 
he  claims ;  or  if  such  right  shall  not  have  accrued  to  any  person  action 
through  whom  he  claims,  then  within  twelve  years  next  after  the  aocnicd. 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action  or  suit,  shall  have  first  accrued  to  the  person  making  or 
bringing  the  same." 

After    some    difference    of    judicial   opinion,  it  has    been  Action  for 
determined  that  a  suit  for  foreclosure  is  a  suit  for  the  recovery  J^^^ 
of  land  within  the  meaning  of   sect.   24  of  the  stat.  3  &  4  forrerovery 
Will.  IV.  0.  27  (A),  and  not  an  action  for  the  recovery  of  money 

(e)    London   and  Midland  Bank  y.  {g)  87  &  88  Vict.  o.  57. 

MiUheU,  (1899)  2  Ch.  161.  (A)   Wrixon  v.  Vise,  3  Dr.  &  War. 

(/)  Ibid.  p.  168,  per  Stirling^,  J.  101 ;  Heath  t.  Pugh,  6  Q,  B.  D.  340, 
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Chap.  L. 

(ii.) 


Saving^ 
proyiBionB. 


Mortgagees 
may  bring 
actions  to 
recover  land 
within  twenty 
Tears  after 
last  payment 
of  principal 
or  mterest. 


charged  on  land  within  sect.  40  of  the  same  Act.  As  the  period 
•within  which  actions  and  snits  for  the  recovery  of  land  must 
be  brought  has  now  been  reduced  to  twelve  years,  an  action  for 
foreclosure  of  land  must  now  be  brought  within  twelve  years 
after  the  right  to  bring  such  action  first  accrued,  unless  there  are 
special  circumstances  bringing  the  case  within  the  saving  clauses 
of  the  Act  of  Will.  IV. 

The  stat.  3  &  4  Will.  IV.  c.  27,  contains  saving  provisions 
whereby  the  period  within  which  actions  or  suits  to  recover 
lands  or  rents  is  kept  alive  or  extended  in  cases  of  acknowledg- 
ment of  the  debt,  disability,  concealed  fraud,  and  express  trust. 
And  by  sect.  9  of  the  stat.  37  &  38  Vict.  c.  57,  whereby  certain 
parts  of  the  stat.  of  Will.  IV.  are  repealed,  it  is  provided  that 
the  remainder  of  that  statute  (including  the  saving  clauses  here 
referred  to)  shall  remain  in  full  force  and  be  construed  and 
take  effect  with  reference  to  the  alterations  as  to  limits  of  time 
introduced  by  the  later  Act. 

Doubts  having  arisen  as  to  whether,  under  the  Act  of  Will.  IV., 
a  mortgagee  was  not  barred  of  his  right  to  bring  a  suit  for  fore- 
closure in  every  case,  after  the  lapse  of  twenty  years  from  the 
date  of  the  mortgage  deed,  the  stat.  7  Will.  IV.  &  1  Vict.  c.  28, 
was  passed,  which  enacted  that : — 

''  It  shall  and  may  be  lawful  for  any  person  entitled  to  or  claiming 
under  any  mortgage  of  land,  being  land  within  the  definition  con- 
tained in  the  first  section  of  the  said  Act  (t),  to  make  an  entry  or 
bring  an  action  at  law,  or  suit  in  equity,  to  recover  such  land  at  any 
time  within  twenty  years  next  after  the  last  payment  of  any  part 
of  the  principal  money  or  interest  secured  by  such  mortgage,  although 
more  than  twenty  years  may  have  elapsed  since  the  time  at  which 
the  right  to  make  such  entry,  or  to  bring  such  action  or  suit  in 
equity,  shall  have  first  accrued,  anything  in  the  said  Act  to  the 
contrary  notwithstanding." 


Bednotion  of 
this  period 
to  twelve 
years. 


Besnltof 

these 

enactments. 


By  sect.  9  of  the  stat.  37  &  38  Vict.  o.  57,  it  is  provided  that 
the  above  enactment  shall  remain  in  full  force  and  be  construed, 
together  with  the  last  mentioned  Act,  as  if  the  period  of  ttcelve 
years  had  been  therein  mentioned  instead  of  the  period  of 
twenty  years. 

The  general  effect  of  the  enactments  above  referred  to  in 


C.  A. ;  8,  C.f  tub  nom,  PugK  y.  JETeath,      joinder  of  other  daims,  ante,  p.  1039. 

7  App.  Ca.  236  ;  Harlock  v.  Ashbetry,  ,  «      .„.  „   ,•» 

19  ^.  D.  639,  0.  A.    But  see  as  to  (•)  ^•^•;  3  &  4  Will.  IV.  c.  27.      . 
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barring  the  rights  and  remedies  of  a  mortgagee  as  against  the     Chap.  L. 
land  charged,  may  be  thus  briefly  stated.  (ii.) 

Sects.  2  to  23  inclusive  of  the  stat.  3  &  4  Will.  IV.  o.  27,  Extension  of 
apply  to  remedies  which  a  mortgagee  could  have  only  enforced  statutory 
in  a  court  of  law.     Sect.  2  of  that  Act  has  been  repealed  by  actions  or 
sect.  9  of  the  stat.  37  &  38  Vict.  c.  57,  but  has  been  re-enacted  ^'^  "^^Z 

'  or  in  equity 

in  almost  identical  terms  by  sect.  1  of  the  Act,  except  that  the  for  enforcing 

statutory  limitation  is  thereby  extended  to  suits  in  equity  as  agaSnst^d. 

well  as  to  actions  at  law,  and  that  the  limit  of  time  within 

which  an  action  or  suit  must  be  brought  is  reduced  to  twelve 

years.     The  effect  of  sect.  1  of  the  later  Act  is,  therefore  (subject 

to  the  provisions  contained  in  sects.  3  to  23  inclusive  of  the  Act 

of  Will.  rV.,  which  have  been  in  part  perpetuated  and  in  part 

repealed,  but  substantially  re-enacted  by  the  Act  of  1874),  to 

bar  the  mortgagee's  right  to  enter  on  the  mortgaged  lands  or 

to  bring  an  action  of  ejectment  {k)  or  of  foreclosure,  or  to  enforce 

any  other  legal  or  equitable  remedy  against  the  land  after  the 

expiration  of  twelve  years  from  the  time  when  the  right  to 

make  the  entry  or  to  bring  the  action  or  suit  first  accrued. 

The  Act  applies  not  only  as  against  the  mortgagor  and  PoBseesion 
persons  claiming  imder  him,  but  also  in  favour  of  the  mort-  mortgagor.  • 
gagee  as  against  a  person  who  has  acquired  a  title  by  possession 
under  the  statute  as  against  the  mortgagor  and  those  claiming 
under  him,  provided  the  mortgage  was  created  before  the  com- 
mencement of  the  possession  on  which  the  person  claiming 
to  have  acquired  a  title  as  against  the  mortgagor  relies  (/).  But 
it  is  otherwise  where  the  mortgage  is  created  after  the  com- 
mencement of  such  adverse  possession.  The  Act  does  not 
confer  a  new  right  of  entry  on  the  mortgagee  where  at  the  date 
of  the  mortgage  a  person  is  in  possession  adversely  to  the  mort- 
gagor,  and  the  statute  has  begun  to  run  in  his  favour  against 
the  mortgagor  (m). 

The  limitation  created  by  the  statute  applies  equally  whether  Mortgages  of 
the  interest  mortgaged  be  rev-ersionary  or  in  possession,  a  mort-  J^tereete."^ 
gage  of  a  reversionary  interest  being  subject,  so  far  as  its  nature 
admits,  to  the  same  rules  as  any  other  security  (n). 

(k)  Under  the  present  practice,  an  K.  B.  96,  C.  A. 

action  for  the  recovery  of  land  is  snb-  (m)  Thornton    y.    France,    (1897)    2 

stituted  for  the  old  common  law  action  Q.  B.  143,  G.  A. 

of   ejectment.     See  the   remarks  of  (n)  Sinclair  y,  Jackson,  17  Be&Y.  405; 

Jeesd,  M.  B.,  in  GledhiU  y.  EunUr,  14  SumbU  y.  HumbU,  24  Beay.  636.    But 

Ch.  D.  492.  see  infra,  as  to  when  the  right  of  action 

(0  Ludbrook  y.  Ludbrook,  (1901)  2  first  aoomes. 

VOL.  II.- 
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bepledded. 
Contribution. 


Chap.  L.  The  defence  of  the  statute  must  be  epeoiallj  pleaded  (o).  The 
(ii.)  prescribed  form  (which  should  be  followed  so  far  as  the  case 
Statute  mast  admits)  in  an  action  for  foreclosure  is  "  The  debt  is  barred  by 
the  Statute  of  Lunitations  "(;?). 

Persons  who  have  neglected  to  avail  themselves  of  the 
Statute  of  Limitations,  and  who  have  been  held  liable  to  debts 
which  the  statute,  if  it  had  been  set  up,  would  have  barred, 
cannot  insist  on  any  right  of  contribution  as  against  other 
parties,  who,  by  means  of  the  statute,  have  repelled  the  demand 
against  them  {q). 

Nor  will  the  right  to  marshal  assets  be  in  general  kept  on 
foot  for  the  purpose  of  indirectly  giving  s,  creditor  a  right  to 
come  upon  real  estate  after  his  remedy  against  it  has  been  other- 
wise barred  by  the  statute  {q) ;  though  under  special  circum- 
stances, as  where  a  suit  had  miscarried  by  no  fault  of  the 
plaintifP,  but  by  a  general  misapprehension  of  the  rights  of  the 
parties,  and  the  bill  had  been  properly  framed  for  marshalling, 
a  simple  contract  creditor  was,  by  virtue  of  the  equity  of 
marshalling,  held  not  to  be  barred  by  the  statute  (r). 


Marshalling 
assets. 


When  the 
right  shall  be 
deemed  to 
have  accrued 
in  case  of 
alienation 
inter  vivoSf 
and  when  the 
claim  is  on 
forfeiture  or 
breach  of 
condition. 


No  adverse 
possession  by 
mortgagor. 


iii. — ^When  the  Eight  of  Action  first  acomes. — Sect.  3  of  the 
stat.  3  &  4  Will.  IV.  provides  that  the  right  of  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  so  as  to  cause  the  statute  to  begin 
to  run  in  the  case  of  an  estate  claimed  imder  an  assurance  (other 
than  a  will)  at  the  time  when  the  person  who  claims  the  land  or 
rent,  but  who  has  never  been  in  possession  or  receipt  of  the 
rents,  first  became  entitled  to  such  possession  or  receipt  under 
the  assurance  ;  and  further,  that  "  when  the  person  claiming,  or 
the  person  through  whom  he  claims,  shall  have  become  entitled 
by  reason  of  any  forfeiture  or  breach  of  condition,  then  such 
rights  shall  be  deemed  to  have  first  accrued  when  such  forfeiture 
was  incurred  or  such  condition  broken." 

The  possession  of  a  mortgagor  is  consistent  with,  and  not 
adverse  to,  the  rights  of  the  mortgagee,  unless  it  is  found,  as  a 
fact  that,  by  reason  of  the  renunciation  by  the  mortgagee  of 
his  rights,  or  other  circumstances,  the  possession  has  become 
adverse  («). 


(o)  R.  S.  C,  Ord.  XIX.  r.  16 ;  but 
see  4  App.  Ca.  51. 
(p)  R.  S.  C,  App.  D. 
Iq)  Tordham  v.  Wallity  10  Ha.  217. 


(r)  Vieheri  v.  Oliver,  1  T.  &  0.  C.  C. 
211.  See  Busby  v.  Seymour^  1  J.  &  L. 
527,  634. 

(«)  l>o$  T.  JFiUiamSf  5  A.  ft  E.  254. 
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The  statute  does  not,  therefore,  nm  so  as  to  bar  the  mort-     Chap.  L. 
gagee's  remedy  against  the  land  until  his  legal  right  to  bring       (iii.) 


an  aotion  arises,  or,  if  he  have  not  the  legal  estate,  nntil  he  statute  nms 
would  have  had  that  right  if  his  estate  had  been  a  legal  instead  ^^  ^^^  *^® 
of  an  equitable  one(^).     The  right,  therefore,  only  arises  on  terms*  of  th© 
some  breach  by  the  mortgagor  of  the  mortgage  contract ;  and  ^^^  to  brinir 
accordingly  cannot  arise  in  the  case  of  a  mortgage  in  the  aotion  arises, 
ordinary  form  before  the  day  appointed  for  payment,  and 
def atdTthen  made  in  payment  of  principal  and  inter^.     [ 

Where  the  terms  of  the  mortgage  deed  are  such  as  to  give  to  Effeot  of 
the  mortgagee  an  immediate  right  of  entry  on  the  execution  ^^g^^^ 
of  the  deed,  the  statute  will  begin  to  run  against  the  mortgagee  immediate 
as  from  that  time  if  there  be  no  subsequent  payment  of  prin-  action, 
dpal  or  interest,  or  acknowledgment  in  writing  (u).    So,  if  a 
mortgage  debt  be  made  payable  on  demand,  the  right  of  action 
accrues  immediately  on  the  execution  of  the  deed,  the  demand 
on  the  mortgagor  not  being  considered  to  be  a  condition  prece- 
dent to  the  bringing  of  the  action,  as  it  would  be  in  the  case  of  a 
promise  by  a  surety  to  pay  a  collateral  sum  on  demand  (x). 

The  right  to  bring  a  foreclosure  action  on  an  equitable  When  the 
charge  on  a  reversionary  interest  in  land  continues  until  the  ^^caseon* 
expiration  of  twelve  years  from  the  time  at  which  the  interest  mortgage  of  a 
has  fallen  into  possession,  though  the  personal  remedy  for 
enforcing  payment  of   the  debt  may  have  been   previously 
statute-barred  (y). 

iv. — Payment  of  Principal  or  Interest. — ^The  stat.  1  Will.  IV.  Payment  of 
&  1  Vict.  c.  28  provides  that  a  mortgagee  must  bring  his  remedy  Jjp^i  or^' 
against  the  mortgaged  land  within  twenty  (now  twelve  (z) )  interest  keeps 
years  next  after  the  last  payment  of  any  part  of  the  principal  against  the^ 
money  or  interest  secured  by  the  mortgage.  ^*'*^' 

This  enactment  does  not  state  by  whom  the  payment  is  to  be  Bj  whom 
made ;  but  it  has  been  laid  down  that  the  payment,  in  order  to  ^^be  made. 
keep  alive  the  remedy  against  the  land,  must  be  by  the  mort- 
gagor or  some  person  bound  to  pay  principal  or  interest  on 
his  behalf  (a). 

(t)  Wrixm  V.  Vizg,  3  Dr.  &  War.  Jte  Owen,  (1894)  3  Ch.  220. 

105.    See  Sug.  R.  P.  St.  32.  (z)  37  &  88  Vict.  o.  57,  fl.  8. 

iu\  Doe  T.  Lightfoot,  SU.&Vr.  553.  (a)  ffarloek  t.  Ashberry,  19  Ch.  D. 

(x)    Re   BrowfCs  Ettate,  Brown   y.  539,  C.   A..      See  also  the  decieiona, 

Brown,  (1893)  2  Ch.  D.  300,  at  p.  305.  cited  anU,  pp.  996  et  seq,,  as  to  what  is 

(sr)  ffiiffUl  v.  Wilkinson,  38  Ch.  D.  safiadent  *' payment"  imder  3  &  4 

480 ;  Be  Zake'e  Trwts^  63  L.  T.  416  ;  Will.  IV.  c.  42,  b.  5. 

t2 
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possession. 
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rent  to 

mortgagee  bj 
tenant  not 
sufficient. 


Payment  by 

principal 

mortgfagee 

keeps  anre 

remedy 

against 

surety. 


Payment  by 
tenant  for 
life. 


Tenant  in 
oommon. 

Payment  of 
interest  by 
mortgagor 
binds 
purchaser. 

Payment  by 
adult  party  to 
suit  held  not 
to  affect  in- 
fant parties. 


MORTGAGEE'S  REMEDIES — FORECLOSUEE. 

The  receipt  of  rents  and  profits  by  the  mortgagee  is  not  a(z^ 
pajrment  by  the  mortgagor  or  by  any  one  on  his  behalf  (6).        /  ^^>7 

A  payment  of  rent  made  by  a  tenant  of  the  mortgaged  ^ 
property  to  the  mortgagee,  in  consequence  of  a  notice  by  the 
mortgagee  requiring  the  rent  to  be  paid  by  him,  is  not  such 
a  payment,  so  as  to  extend  the  period  "within  which  an  action 
for  foreclosure  may  be  brought  (c).  The  payment  in  such  a 
case  is  made  by  the  tenant  as  rent,  and  not  by  an  agent  of 
the  mortgagor  as  interest. 

In  a  case  under  the  corresponding  statute  of  New  Bruns- 
wick (fl?),  where  two  persons  had  each  mortgaged  property  to 
secure  the  debt  of  one  of  them,  who,  as  between  the  debtors, 
was  to  be  deemed  to  be  the  principal,  the  other  being  merely 
surety,  and  the  surety's  mortgage  deed  expressly  provided  that 
the  principal  should  be  entitled  to  pay  the  interest  and  to  redeem 
the  mortgage,  it  was  held,  in  an  action  for  foreclosure,  that  the 
statute  began  to  run  as  from  the  date  of  the  last  payment  by  the 
principal  debtor  (e). 

Where  a  mortgagee  tenant  for  life  of  the  mortgaged  estate  is 
alone  in  possession  of  the  rents,  the  statute  does  not  run  against 
the  mortgaged  title ;  the  interest  is  deemed  to  be  paid  out  of  the 
rents  (/).  So,  where  a  tenant  for  life  pays  off  a  charge  on  the 
settled  estates,  and  receives  the  rents  for  more  than  the  statutory 
period,  the  charge  on  the  estates  will  not  be  barred  in  favour  of 
the  remainderman,  though  there  has  been  no  part  payment  or 
acknowledgment  (jf). 

The  same  principle  applies  where  the  mortgagee  is  a  tenant  in 
common  of  the  mortgaged  premises  (h). 

Where  a  mortgagor  sells  part  of  the  mortgaged  premises,  and 
the  purchaser  remains  in  possession  for  twelve  years,  the  property 
in  his  hands  is' still  liable  to  the  mortgagee  if  interest  has  been 
paid  out  of  the  part  not  sold  (t). 

Where  by  a  consent  order  in  a-  foreclosure  suit  in  which  the 
Statute  of  Limitations  had  been  set  up,  a  payment  was  made 
to  the  plaintiff  in  part  discharge  of  his  claim,  it  was  held  that 


{b)  Per  Jessel,  M.B.,  in  Cockbum  y. 
JSdtpards,  18  Gh.  D.  449,  at  p.  457, 
C.  A. 

{e)  Harhek  v.  Ashbeny,  tup. 

(d)  Cobb.  Stat.  o.  84,  b.  30. 

{e)  Zewin  y.  Wilson^  11  App.  Ga. 
689,  P.  0. 


(/)  TFynne  y.  Styan,  2  Ph.  303 ;  Lord 
Carbiry  v.  Preston,  13  Ir.  Eq.  R.  456. 

(^)  Burrell  v.  Earl  of  Bgremontf  7 
Beay.  205.    See  anU,  p.  1000. 

ih)   Wynne  v.  Styan,  sup, 

(i)  Be  Lord  Muskerry,  9  Ir.  Gh.  B. 
94. 


STATUTES  OF  LIMITATION — ^ACTION  BY  MORTGAGEE. 


1085 


thougli  the  payment  woTild  have  defeated  the  bar  created  by  the     Chap.  L. 
statute  as  between  adults,  the  rights  of  infants  who  were  parties         (^^0 
to  the  suit  were  not  aSeoted  (k). 


y. — ^Institution  of  Action  by  Mortgagee. — ^An  action  properly  How  far 
instituted  bars  the  statute,  and,  during  its  pendency,  time  does  p^^^.  ^^ 
not  run  (/) ;  so  that  where  a  decree  for  foreclosure  was  made  statute  from 
before  the  Judicature  Act,  against  a  purchaser  for  value  from  the  "^'""^fif* 
mortgagor  without  notice,  but  the  mortgagee  was  left  to  his 
remedy  at  law  for  recovery  of  possession,  time  began  to  run 
only  from  the  date  of  the  decree  (m). 

But  if  a  writ,  issued  within  the  statutory  period,  is  not  con-  igsne  of  freeh 
tinned  and  a  fresh  writ  is  issued,  the  last  writ  issued  is  the  ^^IJ^j^" 
commencement  of  the  suit,  and  if  this  is  after  the  expiration  of 
the  statutory  limit,  the  plaintiff  is  barred  (n). 

If  a  writ  which  has  not  been  served  on  a  defendant  within  Benewal  of 
twelve  months  from  the  date  thereof  is  not  renewed  within  that  ^'^*' 
period  (o),  the  Court  will  not  allow  the  writ  to  be  afterwards 
renewed  so  as  to  prevent  the  plaintiff's  claim  from  being  barred 
by  the  statute  (p)y  unless  under  exceptional  circumstances  (q). 

After  long  lapse  of  time,  revivor  of  an  action  which  has  Reyivorof 
become  defective  by  the  death  of  a  party  or  otherwise,  is  subject  **^*^^'^' 
to  the  discretion  of  the  Court,  and  will  be  refused  in  cases  of 
great  delay,  gross  negligence,  laches,  or  change  in  the  situation 
of  the  parties  (r). 

The  question  as  to  whether  an  incumbrancer,  who  is  made  a  Whether 
defendant  to  a  suit,  in  which  he  could  claim  payment  of  his  ^^^ 
charge,  is  exonerated  from  taking  proceedings  so  aa  to  prevent  defeDdantare 
the  statute  from  running  against  him,  is  not  free  from  doubt  (s),  g^.     ^^  ^ 
In  such  a  case  the  safest  course  appears  to  be  for  the  defendant 
to  counterclaim  (t). 

It  is  a  question  how  far  a  suit  by  one  creditor  prevents  the  Crediton' 

suits. 


(k)  Thwoitei  y.  MeDonouph,  2  Lr. 
Eq.  B.  97. 

(l)  Wrixon  v.  Vixe,  8  Dr.  &  War. 
104,  123 ;  Bs  JEhb't  Estate,  31  L.  B. 
Jr.  06. 

(m)  Mealh  y.  Piufh,  7  App.  Ca.  235  ; 
alBrmmg  6  Q.  B.  D.  346. 

(n)  Pratt  t.  Bavkim,  16  K.  &  W. 
399.  See  also  Manby  y.  Manby,  3  Ch. 
D.  101. 

io)  See  B.  S.  C,  Ord.  VIII.  r,  1. 

\p)  Bailey  v.  Oum^  9  W.  B.  128 ; 


DoyU  y.  Kaufman^  3  Q.  B.  D.  340  ; 
Magee  y.  Bastings,  28  L.  B.  Lr.  288. 

Iq)  Eeicett  y.  Barr,  (1891)  1  Q.  B.  98. 

(r)  Curtis  y.  Sheffield,  20  Ch.  D.  398 ; 
Fuisell  y.  JDoicding,  27  Ch.  D.  237. 

{s)  Compare  Bumble  y.  Bumble,  24 
Beay.  636,  with  Watson  y.  Birch,  16 
Sim.  623.  See  also  Murphy  y.  Sterne^ 
1  Dr.  &  War.  236 ;  Be  Owen  Lewie 
(1903),  1  lr.  B.  348. 

(t)  See  Darby  &  Bosanqnet,  St.  Lim. 
(2nd  ed.)  p.  669. 
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Judgments. 


statute  from  running  against  other  creditors.  It  was  held  that 
a  judgment  debt  is  barred  by  the  lapse  of  twenty  years,  not- 
withstanding a  creditor's  suit  was  in  the  meantime  instituted, 
and  a  decree  made,  and  though  a  sufficient  sum  remained  in 
Court  for  payment  of  the  debt  {u) ;  and  the  existence  of  a 
creditor's  administration  suit  was  held  not  to  prevent  the 
statute  from  running  in  respect  of  a  debt  not  claimed  under  the 
decree  (x). 

A  revival  by  motion  since  the  Judicature  Act  is  sufficient  to 
take  a  judgment  out  of  the  statute,  and  the  period  of  limitation 
begins  to  run  only  from  the  date  of  the  last  revival  (t/). 

The  statute  applies  to  a  case  in  which  a  judgment  is  sought 
to  be  enforced  against  the  personal  estate,  as  weU  as  to  a  case 
in  which  it  is  sought  to  be  enforced  against  the  land  of  the 
debtor  (s). 


yi, — ^What  Acknowledgment  is  sufficient  to  keep  alive  the 
Eight  of  ForecloBure,— By  the  stat.  3  &  4  WiU.  TV.  c.  27,  it  is 
enacted  as  follows  :— 

Sect.  14.  "Provided  always,  and  be  it  further  enacted,  that  when 
any  acknowledgment  of  the  title  of  the  person  entitled  to  any  land 
or  rent  shall  have  been  given  to  him  or  his  agent  in  writing  signed 
by  the  person  in  possession  or  in  receipt  of  the  profits  of  such  land, 
or  in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by 
the  person  by  whom  such  acknowledgment  shall  have  been  given, 
shall  be  deemed,  according  to  the  meaning  of  this  Act,  to  have  been 
the  possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose 
agent  such  acknowledgment  shall  have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of  such  last-mentioned  person,  or 
any  person  claiming  through  him,  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than  one, 
was  given." 

B.  P.  L.  Act,       This  enactment  is  revived  and  continued  in  full  force  by 
^^^*'  sect.  9  of  the  Eeal  Property  Limitation  Act,  1874  (a),  and  is  to 

be  construed  together  with  that  Act. 


Acknowledg- 
ment in 
writing  given 
to  the  person 
entitled,  or 
liis  ag^nt,  to 
be  equivalent 
to  possession 
or  receipt  of 
rent,  and  time 
to  run  from 
date  thereof. 


(m)  Berrington  y.  Svani,  1  Y.  &  0. 
Ex.  434  ;  see  lie  Owen  Lewis,  sup.  A 
difiPerent  role  was  laid  down  in  the  old 
case  of  Stemdale  v.  Sankinton,  1  Sim. 
393,  where  a  creditor  instituted  an  ad- 
ministration suit  on  behalf  of  himself 
and  all  other  creditors ;  but  this  deci- 
sion, ia  quite  inapplicable  under  the 
present  praotioe.  ^q  B$  Oreavesy  Bray 


Y.  Tofieldy  18  Ch.  D.  651,  664. 

(x)  Tatam  t.  Williamt,  3  Ha.  347. 

(y)  So^BerringUmY, EvantylY.ioO. 
Ex.  434 ;  Farran  y.  Beretford^  10  d. 
&  F.  319 ;  FarreU  v.  Oleeson,  11  Gl.  & 
F.  702. 

(«)   Wation  y.  Bireh,  16  Sim.  623. 

(a)  87  &  38  Vict.  o.  67. 
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The  words  "  provided  always,  and  be  it  further  enacted,"     Chap.  L. 
seem,  notwithstanding  a  dictum  of  Lord  SL  Leonards  to  the        (vi.) 
contrary  (6),  to  indicate  that  this  section  refers  to  rights   of  Effect  of 
action  accruing  imder  other  sections  of  the  Act;  and  accordingly  ^°''  ^^' 
it  is  conceived  that  the  effect  of  the  section  is  not  to  set  the  time 
running  from  the  time  when  an  acknowledgment  is  given, 
though  no  cause  of  action  jnay  then  have  ajisen,  but  to  make 
an  acknowledgment  within  the  section,  given  after  a  cause  of 
action  has  arisen,  operate  so  as  to  cause  the  time  to  begin  to 
run   afresh  as  from  the  time  when  the  acknowledgment  is 
given  (c). 

An  acknowledgment  given  after  the  statutory  period  has  Aoknowledg- 
expired  is  of  no  avail  under  this  section,  for  the  title  is  extin-  ^riod^hM 
guished,  and  cannot  be  restored  (d),  expired. 

An  acknowledgment  under  this  section  must  be  given  to  the  To  whom 
person  entitled  or  his  agent ;  and,  accordingly,  such  an  acknow-  men t°muat^"e 
lodgment  given  to  a  third  party,  unlike  an  acknowledgment  given, 
under  sect.  6  of  the  stat.  3  £^  Will.  IV.  o.  42  («),  will  be  of  no 
effect  to  preserve  a  mortgagee's  right  of  action  (/). 

But  where  a  defendant  in  a  Chancery  suit  by  his  answer  Admisalon  m 
acknowledged  the  title  of  the  plaintiff,  it  was  held  that  this  was  *^^®^- 
a  good  acknowledgment  within  sect.  14  (^). 

An  acknowledgment  under  sect.  14  must  be  in  writing ;  but  Parol  evidence 
when  a  written  acknowledgment  has  been  lost,  parol  evidence  of.  ^cknowledg- 
the  contents  may  be  given  (A).  "^^pt  in 

The  acknowledgment,  in  order  to  keep  alive  the  mortgagee's  gj^nature  of 
remedy  against  the  land,  is  required,  by  sect.  14,  to  be  signed  by  acknowledg- 
the  person  in  possession  or  in  receipt  of  the  profits  or  rents,  and,  ^^  ' 
accordingly,  an  acknowledgment  signed  by  an  agent  of  such  a 
person  is  insufficient  (*).     But  where  a  principal  was  incapaci- 
tated by  illness  from  writing,  an  acknowledgment  written  and 
signed  in  the  name  of  the  principal  by  an  amanuensis  was  held 
to  be  sufficient  (k). 

Any  expressions  which  on  a  fedr  and  reasonable  construction  Wliat  is 

soffioient  ack- 
nowledgment. 

{b)  Scott  ▼.  Nixon,  8  Dr.  &  War.  (/>  See  JWr«fo«v.  (%y,  lOM.  &W. 

388,    404.      See    also   Burroughs   ▼.  672 ;  Qoode  y.  Job,  28  L.  J.  Q.  B.  1. 

MaCreight,  IJ.  &  L.  290,  304.  (^)  Qoode  v.  Job,  tupra.    See  Blair 

(e)  See   Darby  &  Boeanquet'B  St.  y.  jfugmt,  3  J.  &  L.  677. 

i^J^1;LS.  "l^-He^  :S^,  W  f^^J-  '^«^-.  '.Bing.  163. 

p.  1082.  (»)  ^  ▼•  ^^^>  3  H.  &  N.  101. 

(d)  eiindertY,Sanden,l9Cik.J),S1Z.  (i)  Dublin  Corporation  y.  Judge,  11 

(e)  See  ante,  p.  996.  L.  B.  Ir.  9. 
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Chap.  L.  amoxLnt  to  an  admission  of  a  mortgagee's  title  will  be  a  sufficient 
(vi.)  acknowledgment  within  this  section.  So  a  deed  bearing  date 
more  than  twenty  years  before  action  brought,  but  which  was, 
in  fact,  executed  by  the  defendant  within  twenty  years,  and 
which  contained  a  covenant  to  pay  a  mortgage  debt  secured  by 
a  surrender  of  copyholds,  referred  to  in  the  deed,  was  held  to  be 
a  sufficient  acknowledgment  of  the  mortgagee's  title  (/).  So, 
also,  a  letter  written  by  the  person  in  possession  to  the  solicitor 
of  the  person  entitled,  in  answer  to  a  letter  of  the  latter  asserting 
the  title  and  demanding  rent,  whereby  the  person  in  possession 
did  not  deny  the  title,  but  asked  to  be  allowed  time  for  pay- 
ment,  was  held  to  be  a  good  acknowledgment  of  title  (m).  So, 
also,  a  coiTespondence  from  which  it  appeared  that  the  person  in 
possession,  whilst  he  did  not  admit  the  right  of  the  plaintiffs  to 
be  free  from  doubt,  stated  that  he  was  ready  to  account,  and 
that  he  only  claimed  the  estate  subject  to  the  amount  which 
might  be  found  due  on  the  footing  of  the  account,  was  held  to 
be  sufficient  (n).  But  the  document  must  contain  expressions 
which  clearly  admit  the  title,  or  otherwise  there  will  be  no 
sufficient  acknowledgment  (o). 

As  to  whether  an  admission  by  a  debtor  in  bankruptcy  pro* 
ceedings  signed  by  him  is  a  sufficient  acknowledgment,  see  the 
oases  cited  falling  under  sect.  40  of  this  Act,  which  would  seem 
equally  applicable  under  sect.  14  {p). 

Suffioienoy  is        Whether  a  document  is  a  sufficient  acknowledgment  of  title 
law.  within  this  section  is  a  question  for  the  judge,  and  not  for  the 

jury,  to  decide  (q). 

Time  of  The  "  time  of  giving  the  same  "  means  the  signing  of  the 

nowlSgment.  'Writing  where  it  differs  from  the  time  at  which  it  is  dated  (r). 
Aoknowledg-       Where  the  mortgagor  has  paid  interest  or  made  acknowledg- 
mortgagee      Dient,  the  mortgagee  can  recover  against  the  occupier  under  the 
]^s  ^         mortgagor,  though  the  occupier  has  been  in  adverse  possession 
twelve  years  (»). 


(/)  Jafftie  y.  MugheSy  10  Ezoh.  430.  (q)  Doe  y.  Bdmundif  tup, ;  MorreU  y. 

(m)  Furtdon  v.  CUgg,  10  M.  &  W.  -^»'*^*»  «*P-    See  BoutUdge  y.  Sam»ay,  8 

572  A.  &  E.  221 ;  CoU%»  y.  Stack,  1  H.  & 

{n)  Inc^nrorated  Society  y.  Richard,,  ^'^9^'  ^^"^^C/TS^'^f  ^^^ 

1  Dr.  &  War.  268.  ""'  ^^^^^*  ^  ^'  *  ^ar.  268. 

(o)  Doe  V.  Edmunde,  6  M.  &  W.  296.  (j,)  j)oe   y.  £gre,   17    Q.    B.   366  ; 

See  MorreU  y.  Frith,  3  M.  &  W.  402.  Forsgth  v.  Bristotre,  8  Exch.  716,  722  ; 

{p)  See  anU,  p.  1005.  Eyre  y.  Walsh,  10  Ir.  Com.  L.  B.  346 
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viL — Savings  in  Case  of  Disabilities. — By  sect.  16  of  the  stat.     Chap.  L. 
3  &  4  Will.  IV.  0.  27,  it  was  provided  that  persons  under       (vii.) 
disability  of  infancy,  coverture,  or  lunacy,  or  who  were  beyond  stat.  3  &  4 
seas,  and  the  representatives  of  such  person,  were  to  be  allowed  ^^-  ^^' 
ten  years  from  the  determination  of  their  disability  or  death.       (repealed). 

This  enactment  is  repealed  by  sect.  9  of  the  stat.  37  &  38  b.  P.  L.  Act, 
Vict.  c.  57,  whereby  it  is  enacted  as  follows : —  ^®^^'  *•  ^* 

Sect.  3.  ''If  at  the  time  at  which  the  right  of  any  person  to  make  In  oases  of 
an  entry  or  distress,  or  to  bring  an  action  or  suit  to  recover  any  ii»fanoy, 
land  or  rent  shall  have  first  accrued  as  aforesaid,  such  person  shall  ^^®rt^>^ 
have  been  under  any  of  the  disabilities  hereinafter  mentioned  (that  ^^^hea  the 
is  to  saj),  infancy,  coverture,  idiotcy,  lunacy,  or  imsoundness  of  right  of  action 
mind,  then  such  person,  or  the  person  claiming  through  him,  may,  accrues,  then 
notwithstanding  the  period  of  twelve  years,  or  six  years  (as  the  case  f"  y?*"  *° 
may  be)  hereinbefore  Umited,  shaU  have  expired,  kake  an  entry  or  ^"^e 
distress,  or  bring  an  action  or  suit  to  recover  such  land  or  rent,  at  termination 
any  time  within  six  years  next  after  the  time  at  which  the  person  of  the  dis- 
to  whom  such  rights  shall  have  first  accrued  shall  have  ceased  to  be  ability^  or 
under  any  disability,  or  shall  have  died,  whichever  of  those  two  ^^^^  ^ 
events  shall  have  first  happened." 

Sect.  4.  '*  The  time  within  which  such  entry  may  be  made,  or  any  No  time  to  be 
such  action  or  suit  may  be  brought  as  aforesaid,  shall  not  in  any  aUowed  for 
case  after  the  commencement  of  this  Act  be  extended  or  enlarged  f^^'^^ 
by  reason  of  the  absence  beyond  seas  during  all  or  any  part  of  that  "^y^"^^  ■®*®' 
time  of  the  person  having  the  right  to  make  such  entry  or  to  bring 
such  action  or  suit,  or  of  any  person  through  whom  he  claims.'' 

The  effect  of  the  two  sections  above  set  out  is  to  reduce  the  Effect  of 
period  of  limitation,  after  termination  of  the  liability,  from  ten  t^^esf  onaot- 
to  SIX  years,  and  to  exclude  absence  beyond  seas  altogether  from 
the  causes  of  disability. 

Sect.  3  applies  to  oases  where  there  is  a  continuous  succession  Suocessiye 
of  disabilities.  Where  a  person  is  under  a  disability  when  his 
right  to  bring  an  action  for  the  recovery  of  land  accrues,  and, 
before  the  removal  of  that  disability,  he  falls  under  another  dis- 
ability, his  right  of  action  is  preserved  until  the  removal  of  the 
latter  disability  (t). 

But  when  once  the  time  begins  to  run,  no  subsequent  dis- 
ability on  the  part  of  the  person  to  whom  the  right  of  action 
originally  accrued,  or  of  anyone  claiming  under  him,  will  stop 
the  time  from  running  {u). 

Inasmuch  as  mortgage  estates  in  freehold  or  leasehold  lands  Extent  of 
of  a  mortgagee  dying  on  or  after  the  1st  January,  1882,  devolve  dis^m^  of 

infancy. 

(<)  Borrows  v.  EllUon,  L.  B.  6  Ex.  (u)  Murray  v.  Watkin,  62  L.  T.  796 ; 

128.  Oardon,  B.  P.  Stat.  163. 
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CSiap.  L. 

(vii.) 


Mbrt^fagor's 
disability  does 
Dot  prevent 
statute  froi|j 
miming. 


Posfiession  of 
kifant. 


Poesession  of 

married 

woman. 


Absence, 
beyond  seae, 
wnether  still 
a  disability 
in  the  case  of 
a  mortgagee 
of  personalty. 


on  his  personal  representatives,  the  disability  of  infancy  can  now 
keep  alive  tte  right  of  action  only  where  the  mortgagee  died 
before  that  date,  except  in  the  case  of  copyholds  to  which  the 
mortgagee  had  been  admitted  (x). 

In  order  to  keep  alive  the  right  of  the  mortgagee  and  those 
claiming  under  him,  the  disability  must  be  that  of  the  mort- 
gagee himself,  otherwise  the  general  limitation  of  twelve 
(formerly  twenty)  years  is  an  absolute  bar,  and  cannot  be 
extended  by  reason  of  the  mortgagor  being  under  disability  (y). 

The  possession  of  an  infant's  estate  by  his  father  (z),  or  other 
near  relative  (fl),  will  generally  be  regarded  as  the  possession  of 
the  infant  by  his  bailiff  so  as  to  prevent  the  statute  from  running. 

Complete  and  imf  ottered  rights  of  action  being  given  by  the 
Married  Women's  Property  Act,  1882  (J),  coverture  is  no  longer 
a  diBability  within  the  meaning  of  the  Statutes  of  Limitation, 
at  all  events  so  far  as  regards  cases  falling  within  the  former 
Act,  that  is  to  say,  where  the  woman  was  married  on  or  after 
the  1st  January,  1883,  or  where  she  was  married  before,  but  her 
title  accrued  after  that  date.  As  regards  cases  where  the  woman 
was  married  and  her  title  accrued  before  the  1st  January,  1883, 
the  question  whether  coverture  is  a  disability  so  as  to  keep  alive 
her  right  to  bring  an  action  for  foreclosure  is  perhaps  not  free 
from  doubt  (c).  But  it  is  conceived  that  the  effect  of  sect.  1  (ii) 
of  the  Act  enabling  married  women  to  sue  alone  is  to  put  an 
end  to  the  disability  of  coverture  as  from  the  date  of  the  com- 
mencement of  that  Act,  so  as  to  cause  the  Statutes  of  Limitation 
to  run  as  against  a  coveiie  mortgagee  in  like  manner  as  if  she  had 
become  discovert e  on  that  date  {d). 

As  the  stats.  3  &  4  Will.  lY.  c.  27,  and  37  &  38  Vict.  o.  57, 
apply  only  where  a  mortgage  is  of  land  or  rent,  and  as  sect.  10 
of  the  Mercantile  Law  Amendment  Act(e),  whereby  absence 
beyond  seas  no  longer  extends  rights  of  action,  applies  only  to 
personal  remedies,  and  not  to  remedies  in  rem,  it  would  seem 
that  on  the  analogy  of  the  provision,  saving  disabilities  in  the 


(x)  44  &  45  Vict.  0.  41,  s.  30  ;  67  & 
68  Vict.  0.  46,  8.  88  ;  see  ante,  pp.  858, 
859. 

(y)  Forster  ▼.  Patterson,  17  Gh.  D. 
132. 

(«)  Thomae  y.  Thomas',  2  K.  &  J.  79  ; 
Ite  ffobbs,  Eobhe  y.  Wade,  36  Ch.  D. 
653. 


(a)  PeUy  y.  Baseombe,  4  Gift.  79. 

(b)  45  &  46  Vict.  o.  76. 

\e)  See  Darby  &  Bosanquet,  St.  Lim. 
(2nd  ed.)  p.  392. 

(d)  See  Weldon  y.  Winslow,  13  Q.  B. 
D.  784,  0.  A.  (tort) ;  Ite  Isaac,  Jacob  y. 
Isaac,  30  Gh.  I>.  418,  G.  A.  (breach  of 
tmst). 

(e)  19  k  20  Vict.  o.  97,  aiUe,  p.  1007. 


STATUTES  OF  LIMITATION — DISABILITIES.  1091 

case  of  legal  remedies  contained  in  sect.  7  of  the  stat.  21  Jao.  I.  Chap.  L. 
0.  16,  absence  beyond  seas  might  still  be  deemed  to  be  a  dis-  (vii.) 
ability  keeping  alive  the  equitable  right  to  bring  an  action  for 
foreclosure  in  the  case  of  a  mortgagee  of  personalty  (other  than 
leaseholds)  who  is  beyond  seas,  and  to  prevent  the  period  of 
limitation  from  beginning  to  run  till  after  his  return.  It  was, 
however,  held  that  sect.  16  of  the  stat.  3  &  4  Will.  IV.  c.  27, 
saving  rights  of  persons  beyond  seas,  did  not  apply  as  between 
mortgagor  and  mortgagee  of  land  (/),  and  possibly  the  principle 
of  this  decision  might  be  extended  so  as  to  cover  the  case  of  a 
mortgagee  of  personalty. 

Where  disability  is  relied  on  as  an  excuse  for  not  coming  to  DisabOity  if 
the  Court,  it  must  be  dearly  stated.    It  is  not  enough  to  say  ^^  pie^^ 
generally  that  there  have  been  infancies,  or  other  disabilities 
owing  to  which  the  plaintiff,  during  part  of  the  time,  has  been 
unable  to  assert  or  prosecute  his  right  (^). 

By  sect.  17  of  the  stat.  8  &  4  WiU.  IV.  c.  27,  it  was  pro-  utmost 
vided  that  no  action  should  be  brought  by  any  person  under  jJ^^^^I^JSiti 
disability  when  his  right  first  accrued,  but  within  forty  years  nnder 
next  after  the  accruer  of  the  right,  though  such  disability  might  ly^  27  a.  17 
have  lasted  during  the  whole  of  that  period,  or  though  the  term  (repealed). 
of  ten  years  from  the  cessation  of  any  such  disability  should  not 
have  expired. 

This  enactment  is  repealed  by  sect.  9  of  the  stat.  37  &  38  Vict. 
0.  57,  which  enacts  as  follows : — 

Sect.  5.   '^No  entry,  distress,  action,  or  suit  shall  be  made  or  Thirty  years 
brought  by  any  person  who  at  the  time  at  which  his  right  to  make  utmost 
any  entry  or  disteess  or  to  bring  an  action  or  suit  to  recover  any  J^^J^SS®  ^^ 
land  or  rent  shall  have  first  accrued,  shall  be  imder  any  of  the  ^^       ^^ 
disabilities  hereinbefore  mentioned,  or  by  any  person  claiming 
through  him,  but  within  thtrti/  years  next  after  the  time  at  which 
such  light  shall  have  first  accrued,  although  the  person  under  dis- 
ability at  such  time  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  thirty  years,  or  although  the 
term  of  six  years  from  the  tune  at  which  he  ^aU  have  ceased  to  be 
under  such  disability  or  have  died,  shall  not  have  expired.'' 

By  sect.  18  of  the  stat.  3  &  4  Will.  IV.  0.  27,  it  is  provided  j^^  farther 
that  where  a  person  under  disability  at  the  accruer  of  the  right  *^o  ^  ^ 
shall  die  during  the  disability,  no  time  to  sue  beyond  the  suooessiye 

disabilitiefl. 

(/)  Xintmm  v.  JEiouie,  17  Ch.  D.  (^)  BlewUt  v.   Thomas,  2  Vee.  jun. 

^ .  669,  a  deoisiozi  under  the  old  lair  in  a 

^^^'  case  of  redemption. 
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Chap.  L. 

(vii.) 


twenty  years  next  after  the  accruer  of  the  right,  or  the  ten  years 
next  after  the  death  of  the  person  under  disability,  shall  be 
allowed  by  reason  of  the  disability  of  any  other  person.  This 
enactment  is  preserved  in  full  force  by  sect.  9  of  the  stat. 
37  &  38  Vict.  0.  57,  except  that  the  periods  are  reduced  to 
twelve  and  six  years  respectively  on  and  after  the  1st  January, 
1879. 


viii, — ^Fraud. — There  may  be  circumstances,  besides  the  legal 
disabilities  before  noticed,  which  would  take  the  case  out  of  the 
statute ;  as  if  there  was  fraud  in  the  transaction  (A) ;  as  if  the 
mortgagor,  being  the  mortgagee's  executor,  concealed  the  mort- 
gage, or  the  like  (t). 

By  sect.  26  of  the  stat.  3  &  4  Will.  IV.  o.  27,  it  is  enacted 
that — 

In  cases  of  ''In  every  case  of  a  concealed  fraud,  the  right  of  any  person  to 

fraud,  no         bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent,  of  which 

time  fihaU  run  j^e,  or  any  person  through  whom  he  daims,  may  have  been  deprived 

fraud  remains  ^^  ®^^^  fraud,  shall  be  deemed  to  have  first  accrued  at,  and  not 

ounoealed.        before,  the  time  at  which  such  fraud  shall  orwith  reasonable  diligence 

might  have  been  first  known  or  discovered :  Provided  that  nothing 

herein  contained  shall  enable  any  owner  of  lands  or  rents  to  have  a 

suit  in  equity  for  recovery  of  such  lands  or  rents,  or  for  setting 

aside  any  conveyance  of  such  lands  or  rents  on  account  of  fraud, 

against  any  bond  fide  purchaser  for  valuable  consideration,  who  has 

not  assisted  in  the  commission  of  such  fraud,  and  who  at  the  time 

that  he  made  the  purchase  did  not  know,  and  had  no  reason  to 

believe,  that  any  such  fraud  had  been  committed  "  (^). 


Bond  fide 
purchaser 
without 
notice. 


In  the  exception  in  the  Statute  of  Limitations  in  favour  of 
honA  fide  purchasers  for  valuable  consideration  without  notice 
of  any  fraud,  the  purchaser  is  not  protected  if  he  contracts 
through  an  agent  cognisant  of  the  fraud  (/). 

But  fraud,  or  the  non-discovery  of  fraud,  cannot  be  relied  on  to 
take  the  case  out  of  the  Statutes  of  limitation,  unless  committed 
either  personally  by  the  person  who  relies  on  the  statute,  or  by 


(A)  Spurgecn  y.  Collier ^  1  Ed.  55,  a 
case  of  fraud  on  the  part  of  a  mort- 
gagee, but  the  principle  would  seem 
to  apply  eqaaUy  to  a  mortgagor. 

(i)  See  ante,  p.  54,  as  to  forfeiture 
of  the  right  of  redemption  as  against 
Kpuime  mortgagor  by  concealment  of 
prior  immmbranoes. 


ije)  As  to  what  is ' '  concealed  fraud," 
see  Zawranee  t.  Lord  Norreyt,  15  App. 
Ga.  213  ;  Willis  ▼.  Earl  Howe,  (1893) 
2  Ch.  545,  C.  A. ;  Thome  v.  Heard, 
(1895)  A.  G.  495  ;  Me  MeCallum,  (1901) 
1  Gh.  143,  G.  A. 

(Q  Smith  y.  Chicheetir,  2  Dr.  &  War. 
398 ;   Vane  y.  Vane,  L.  B.  8  Gh.  383. 
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his  agent  while  aoting  within  the  scope  of  his  authority  (m),  or     Chap.  L. 
by  someone  through  whom  he  claims  (n).  (viii) 


In  oases  of  mistake,  time  did  not  formerly  run  until  the  dis-  Mistake, 
oovery  of  the  mistake  (o);   but  the  present  statutes  have  no 
saving  for  such  cases. 

ix.— Express  Trusts. — ^By  sect.  25  of  the  stat.  3  &  4  Will.  IV.  Saving  in  case 
0.  27,  it  was  provided  that,  in  oases  of  express  trust,  that  is  to  ta-u^imder 
say,  trusts  expressly  declared  by  a  deed  or  other  instrument,  ^  *^^*^*^^* 
the  right  of  the  cestui  que  trust  to  bring  a  suit  against  the  trustee 
to  recover  land  or  rent  vested  in  him  should  not  be  deemed  to 
have  accrued  until  the  land  or  rent  should  have  been  conveyed 
to  a  purchaser  for  valuable  consideration. 

But  now  express  trusts  of  money  charged  on  land  or  rent  are  R*  ?•  ^'  Act, 
brought  within  the  Statute  of  Limitations  by  the  stat.  37  &  38  ^^^*' "'  ^^* 
Vict.  c.  57,  which  enacts  as  follows : — 

Sect.  10.  **  After  the  commencement  of  this  Act,  no  action,  suit,  ^'^^  ^^ 
or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money  '^^®""? 
or  legacy  charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  notto^   ^  ' 
in  equity,  and  secured  by  an  express  trust,  or  to  recover  any  arrears  enlarged  by 
of  rent  or  of  interest  in  respect  of  any  sum  of  money  or  legacy  so  express  trusts 
charged  or  payable,  and  so  secured,  or  any  damages  in  respect  to  *^'  raiaing 
such  arrears,  except  within  the  time  within  which  the  same  would  "™®' 
be  recoverable  if  there  were  not  any  such  trust." 

The  effect  of  this  enactment  is  to  render  it  immaterial  whether 
a  security  on  land  for  a  loan  or  debt  is  by  way  of  mortgage  in 
the  ordinary  form,  or  by  way  of  trust  for  sale. 

A  conveyance  of  a  term  on  trust  for  raising  money  was  held 
to  be  an  express  trust  within  the  section  {p) . 

So  a  trust  to  pay  an  annuity  out  of  rents  and  profits  of  land  Annmtydeed 
will  not  take  the  annuity  out  of  the  operation  of  sect.  1  of  this 
Act  {q)y  so  as  to  enable  any  arrears  of  the  annuity  to  be  recovered 
after  twelve  years  from  the  time  when  the  present  right  to 
receive  payment  of  the  annuity  first  accrued  (r). 

X. — ^Extrngoishment  of  Eight  of  Party  out  of  Possession. — ^By 

sect.  3-1  of  the  Act  it  is  provided  that  at  the  determination  of 
the  period  for  making  an  entry  or  distress,  or  bringing  any 

Im)  Thome  v.  Heard,  (1896)  A.  C.  (p)   WiUianu  ▼.  miliams,  (1900)  1 

495.  Ch.  162. 

(»)  Se  McCaUum,  ^p.  W  Set  out  a»J.,  p.  1079 

^  '                       '     '^  (n  Lyell  V.  Kennedy,  14  App.  Ca. 

(o)  Brookehank  r.  Smith,  2  T.  &  0.       437.     See  Suyhee  y.  Coles,  27  Oh.  D. 

Ex.  68.  231. 
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(X-) 

EfPectof 

extingaiah- 

ment. 


Legal  estate 
outistaiidiiig 
in  paid  off 
mortgagee. 


No  revivor  of 
extingoifihed 
right. 

Extinguish - 
ment  need  not 
be  pleaded. 


aotion  or  suit,  the  right  and  title  to  the  land  or  other  property 
claimed  is  extinguished  («). 

The  efPeot  of  this  extinguishment  would  seem  to  be  to  vest 
the  land  or  other  property  in  the  mortgagor,  freed  from  any 
mortgage  rights,  as  if  a  release  had  been  executed  (t) ;  and  this 
as  against  a  person  who  previously  had  the  legal  estate  {u). 

If  the  mortgagor  has  been  in  possession  without  acknowledg- 
ment or  payment  of  interest  during  the  statutory  period,  the 
fact  that  a  prior  mortgage  was  in  existence  during  part  of  that 
period  will  not  prevent  the  legal  estate  from  passing  to  the 
mortgagor,  and,  through  him,  to  a  subsequent  mortgagee  or 
purchaser,  on  the  expiration  of  the  period,  even  though  the 
mortgagor  has,  after  such  expiration,  acknowledged  the  debt  {x). 

The  distinction  between  the  old  Statutes  of  limitation  and 
the  present  enactment  in  this  respect  has  been  said  to  bo  that 
the  former  barred  the  remedy,  but  did  not  extinguish  the  rights, 
but  under  the  latter,  when  the  remedy  is  barred,  the  right  and 
title  of  the  real  owner  are  extinguished  and  transferred  to  the 
person  whose  possession  is  a  bar  (^). 

It  has  also  been  said  that  the  effect  of  the  Act  is  to  make  a 
Parliamentary  conveyance  of  the  land  to  the  person  in  possession, 
after  the  statutory  period  has  elapsed  (2). 

So,  the  legal  estate  outstanding  in  a  mortgagee  who  had  been 
paid  ofiF,  but  had  never  executed  a  reconveyance,  was  held  to  be 
extinguished  after  thirteen  years'  possession  by  the  mortgagor 
from  the  date  of  such  payment  (a). 

A  titie  once  extinguished  by  the  statute  cannot  be  revived  or 
revested  by  acknowledgment  (ft),  or  by  re-entry  (c). 

The  extinguishment  of  a  plaintiff's  right  by  virtue  of  sect.  34 
may  be  raised  by  the  defendant,  though  he  has  not  expressly 
pleaded  it  (d). 


(#)  8  &  4  WiU.  IV.  0.  27,  s.  34. 

[t)  Doe  V.  Sumner,  14  M.  &  W.  39 ; 
Incorporated  Soc.  y.  Richards,  I  Dr.  & 
"War.  289. 

(»)  Doe  y.  Barnard,  13  Q.  B.  952; 
and  see  11  Jur.  N.  S.  pt.  2,  p.  151. 

(x)  Kibble  y.  Fairthome,  (1895)  1  Ch. 
219. 

(y)  Per  Sngden,  0.,  1  Dr.  &  War. 
at  p.  289.  See  Re  Alison,  Johnson  y. 
Mounsey,  11  Ch.  B.  284,  296,  0.  A. 

(z)  Per  Parke,  B.,  14  M.  &  W.  at 
p.  42. 


(a)  Sands  to  Thotnpson,  22  Ch.  D.  614. 
See  Boiling  y.  Hobday,  31  V^.  B.  9. 

(i)  Supra,  n.  {x).  As  to  reyivor  of  a 
mortgagor's  right  of  redemption  by 
the  mortgagee's  acknowledgment  after 
the  right  is  statute*barred,  see  ante, 
pp.  769  et  seq, 

(e)  Bryan  v.  Cotcdal,  21  W.  B.  6a3  ; 
Brassington  y.  LltweUyn,  27  L.  J.  Ex. 
297. 

(^  JDatokins  y.  Lord  Benrhyn,  4  App. 
Ca.  59. 
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CHAPTER  U. 

OP  THE  BEMEDIES  OF  A  MORTGAGEE  ON  THE  BANKRUPTCY 

OP  THE  MORTGAGOR. 

L — General  Jnrisdictioii  of  the  Courts  in  Bankruptcy. — ^By  the  Jurisdiction 
Bankruptcy  Act,  1883,  it  is  provided  that  the  jurisdiction  in  ^^ged 
bankruptcy  matters  is  to  be  exercised  by  the  High  Court  and  by  High 
County  Courts  (a).      The  old  London  Bankruptcy  Court  is  coimty 
united  with  the  Supreme  Court  of  Judicature,  and  its  jurisdic-  CoTirts. 
tion  is  transferred  to  the  High  Court  (b).     The  business  in 
bankruptcy  has  been  assigned  to  the  Eling's  Bench  Division, 
and  to  Mr.  Justice  Wright  as  the  special  judge  (c). 
By  the  same  Act  it  is  enacted  that — 

Sect.  100.  "  A  County  Court  shall,  for  the  purposes  of  its  juris-  Powers  of 
diction,  in  addition  to  the  ordinary  powers  of  the  Court,  have  all  Comity 
the  powers  and  jurisdiction  of  the  High  Court,  and  the  orders  of  ^'"^• 
the  Court  may  be  enforced  accordingly  in  manner  prescribed." 

The  general  jurisdiction  (so  far  as  material  to  the  present 
purposes)  of  the  Courts  in  bankruptcy  is  thus  stated  by  the 
Act: — 

Sect.  102.  "  (1.)  Subject  to  the  provisions  of  this  Act,  every  Court  Generalpower 
having  jurisdiction  in  bankruptcy  under  this  Act  shall  have  full  ofBa^ruptcy 
power  to  decide  all  questions  of  priorities  and  all  other  questions    ^^  * 
whatsoever,  whether  of  law  or  fact,  which  may  arise  in  any  case  of 
bankruptcy  coming  within  the  cognizance  of  the  Court,  or  which 
the  Court  may  deem  it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice,  or  making  a  complete  distribution 
of  property  in  any  such  case :  Provided  that  the  jurisdiction  hereby 
given  shall  not  be  exercised  by  the  County  Court  for  the  purpose  of 
adjudicating  upon  any  claim,  not  arising  out  of  the  bankruptcy, 
which  miffht  heretofore  have  been  enforced  by  action  in  the  High 
Court,  unless  all  parties  to  the  proceeding  consent  thereto,  or  the 
money,  money's  worth,  or  right  in  dispute  does  not,  in  the  opinion 
of  the  judge,  exceed  in  value  two  hunored  pounds. 

(a)  46  &  47  Vict.  c.  62,  8.  92.  (b)  Ibid,  s.  93. 

(e)  Ibid.  8.  94  (i),  (ii). 
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Chap.  LI. 

(i-) 


*'  (2.)  A  Court  having  jurisdiction  in  bankruptcy  under  this  Act 
shall  not  be  subject  to  be  restrained  in  the  execution  of  its  powers 
under  this  Act  by  the  order  of  any  other  Court,  nor  shall  any  appeal 
lie  from  its  decisions,  except  in  manner  directed  by  this  Act." 


Jurifidiotioii 
ofBankraptcy 
Court  to 
restrain  pro- 
ceedings in 
other  Courts. 


Grounds 
on  which 
Bankruptcy 
Court  will 
interfere. 


The  jurisdiction  of  the  Court  of  Bankruptcy  under  the  Act  of 
1869  to  restrain  proceedings  in  other  Courts  was  left  untouched 
by  the  Judicature  Acts  (d).  But  it  seems  that  under  the  Bank- 
ruptcy Act,  1883,  s.  93,  neither  the  Bankruptcy  Court  nor  a 
County  Court  sitting  in  bankruptcy  has  power  to  restrain  pro- 
ceedings in  the  High  Court  (e). 

The  Bankruptcy  Court  will,  however,  interfere  where  the 
trustee  has,  by  the  operation  of  the  law  of  bankruptcy,  a  higher 
and  better  title  than  the  bankrupt  himself,  and  that  even  though 
the  trustee  impugns  the  validity  of  the  security  (/).  And  this 
power  can  only  be  properly  exercised  where  the  Court  is 
competent  to  give  complete  relief  (^).  A  mortgagee,  therefore, 
cannot  generally  be  restrained  from  proceeding  in  the  Chancery 
Division  to  foreclose  his  mortgage,  this  being  a  remedy  which 
the  Court  in  bankruptcy  cannot  give  (h) ;  but  the  parties  may 
submit  to  the  bankruptcy  jurisdiction  (t),  in  which  case  there 
will  be  the  usual  six  months  in  which  to  redeem  (k). 

It  is,  moreover,  enacted  by.  the  Bankruptcy  Act,  1883, 
that — 


I>iscretionary 
power  as  to 
stay  of 
proceedings. 


Serrioeof 
order  staying 
prooeedings. 


Sect.  10.  ''  (2.)  The  Court  may  at  any  time  after  the  presentation 
of  the  bankruptcy  petition  stay  any  action,  execution,  or  other  legal 
process  against  the  property  or  person  of  the  debtor,  and  any 
Court  in  which  proceedings  are  pending  against  a  debtor  may,  on 
proof  that  a  bankruptcy  petition  has  been  presented  by  or  against 
the  debtor,  either  stay  the  proceedings  or  allow  them  to  continue  on 
such  terms  as  it  may  think  just." 

Sect.  11.  **  Where  the  Court  makes  an  order  staying  any  action 
or  proceeding,  or  staying  proceedings  generally,  the  order  may  be 
served  by  sending  a  copy  thereof,  under  the  seal  of  the  Court,  by 
prepaid  post  letter  to  the  address  for  service  of  the  plaintiff  or  other 
party  prosecuting  such  proceeding." 


(i)  Sxp.  DitUm,  E0  JToods,  1  Ch.  D. 
657,  C.  A. 

{e)  Exp.  Reynolds,  Re  Bamett,  15  Q. 
B.  I).  169,  0.  A.  See,  however,  this 
question  discussed  in  Baldwin  on 
Bkoy.  22. 

If)  Me  Champofftii,  Exp.  Kemp, 
W.  N.  (1893)  163 ;  Ee  PnUard,  (1908) 
2  K.  B.  41,  C.  A. 


ig)  Exp.  SumboU,  L.  B.  6  Ch.  842  ; 
White  Y.  Simmons,  L.  B.  6  Ch.  665, 

{h)   White  Y.  Simmons^  sup. 

(i)  Exp.  Fletcher,  Re  Hart,  9  Ch.  D. 
381,  C.  A. ;  Exp.  Daviee,  Re  Sadler,  19 
Ch.  D.  86. 

(A?)  Exp.  Fletcher,  Re  Sart,  10  Ch. 
B.  610,  C.  A. ;  Re  Salmon,  Exp.  IVim- 
tee,  (1903)  1  K.  B.  147. 
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But  this  jurlsdiotion  is  not  intended  to  afFect  or  interfere  with    Chap.  LI. 
the  rights  of  a  mortgagee  to  realize  his  security  by  the  exeroise         (i.) 
of  his  remedies  at  law,  or  in  equity,  and  does  not  give  to  the  Extent  of  this 
Bankruptcy  Oourt  any  authority  to  restrain   the  mortgagee  jimadiction. 
from  proceeding  with  an  action  in  the  Chancery  Division  to 
establish  and  enforce  his  right  to  foreclose  (/). 

The  mortgagee  may,  therefore,  instead  of  proceeding  in  bank-  Jorisdiotion 
ruptoy,  proceed  in  the  Chancery  Division  against  the  trustee  for  ^j^^^^ 
the  purpose  of  having  the  security  realized,  the  jurisdiction  in  order  fore- 
that  Division  not  being  taken  away  either  by  the  Bankruptcy  excluded. 
Act,  1869,  or  by  the  Act  of  1883  (m).     But  the  Chancery 
Division  will  not  generally  exercise  its  jurisdiction,  except  in 
cases  where  the  Court  in  bankruptcy  is  unable  to  give  adequate 
relief  (n).     Where,  in  a  creditor's  action  for  the  administration 
of  the  estate  of  a  deceased  compoimding  debtor,  certain  secured 
creditors  claimed  to  value  their  securities  and  claim  for  the 
deficiency,  which  claim  had  been  admitted  by  the  trustee  in  the 
composition ;  it  was  held  that,  in  strictness,  the  applicants  ought 
to  proceed  in  bankruptcy,  but,  the  plaintifEs  consenting,  the 
claims  were  allowed  (o). 

The  trustee  of  a  bankrupt  mortgagee  may  bring  an  action  of  Trustee  of 
foreclosure  in  the  Chancery  Division  against  the  trustee  of  the  ^^j^J^ 
bankrupt  mortgagor,  and  need  not  apply  in  bankruptcy  (p).        may  foreclose. 

This  rule  applies  to  equitable  no  less  than  to  legal  morir 
gagees.  So  where  a  second  equitable  mortgagee  commenced  an 
action  in  the  Chancery  Division  against  the  first  mortgagee  and 
the  trustee  of  the  bankrupt  mortgagor  to  redeem  and  foreclose, 
an  injunction  by  the  Bankruptcy  Court  was  discharged  (q). 

Where  an  action  is  brought  by  the  mortgagee  against  the 
trustee  in  the  Chancery  Division,  the  Court  of  Bankruptcy  will 
not  order  the  mortgagee  to  deliver  up  the  deeds  unless  he  is 
paid  off,  even  upon  an  allegation  of  fraud  (r). 

Under  special  circumstances,  however,  the  Court  of  Bank-  Restraint  on 

action  for 
"  foreclosure. 

(/)  Egp.  mntf  Be  JTherk/,  11  Oh.  («)  Stone  v.  Thotnas,  L.  R.  5  Ch. 

B.  278.    See  Exp.  Bayly^  Be  Hart,  16  219. 

Ch.  D.  223,  C.  A. ;  Sharp  v.  MeSenry,  (o)  Be   Hardy,   Hardy   v.    Farmer, 

55  L.  T.  747.    See  as  to  action  hj  a  (1896)  1  Ch.  904. 

mortgage  to  realize  his  security  on  {p)  Waddell  ▼.  Tolemany  9  Ch.  D. 

Srop^y  situate  in  a  British  colony  or  212. 

ependencj,  Exp,  Bogert,  Be  Bouetead,  {q)  Exp.  Hiret,  Be  Wherly,  1 1  Ch. 

16  Ch.  D.  666,  C.  A.  D.  278. 

(m)  WT^iU  y.  Simfiimu,  L.  R.  6  Ch.  (r)  Exp.  Fannell,  Be  England,  6  Ch. 

555 ;  EUie  v.  SiUter,  L.  R.  8  Ch.  83 ;  D.  336,  C.  A.    See  also  Exp.  Dittan^ 

Jenny  y.  Bell,  2  Ch.  P.  647.  Be  Woode,  1  Ch.  D.  657,  C.  A. 

VOL.  II. — C.  U 
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(i.) 


Mortgagee  in 
poflseadon. 


Objection  to 
jnnediction. 


Forecloflure. 


AooonntB. 


raptcy  wiU  restrain  a  secured  creditor  from  pursuing  his 
remedies  in  the  High  Court.  So,  where  a  mortgagee  oom- 
menoed  an  action  in  Chancery  for  foreclosure  after  the  trustee 
in  the  bankruptcy  of  the  mortgagor  had  entered  into  a  provi- 
sional contract  for  the  sale  of  the  mortgaged  property  upon  very 
advantageous  terms,  the  registrar  made  an  order  for  sale  and 
restrained  the  mortgagee  from  proceeding  with  his  suit  in 
Chancery;  and  the  order  was  affirmed  in  this  respect  by  the 
Court  of  Appeal  («). 

Where  a  mortgagee  is  in  possession,  an  injunction  will  not 
be  granted  on  the  mere  possibility  of  the  trustee  finding  out 
something  to  invalidate  the  mortgage ;  in  order  to  justify  such 
an  interference  with  the  legal  rights  of  the  mortgagee,  the 
applicant  for  the  injunction  must  sweax  that,  to  the  best  of  his 
belief,  there  are  facts  which,  if  established,  would  invalidate 
the  deed  (t). 

The  objection  to  the  jurisdiction  of  the  Court  of  Bankruptcy 
to  restrain  proceedings  in  another  Court  should  be  taken  at  the 
earliest  opportunity  (u).  But  the  Court  may  at  any  time,  if  it 
thinks  fit,  refuse  to  exercise  its  jurisdiction  (x). 

It  is  doubtful  whether  the  Court  of  Bankruptcy  has  jurisdic- 
tion to  make  an  order  for  foreclosure  (j/) ;  but  where  an  equitable 
mortgagee  came  in  and  submitted  to  the  jurisdiction,  an  order 
was  made  for  deHvery  to  him  of  the  property  comprised  in  his 
security,  unless  the  trustee  in  the  bankruptcy  should  redeem  him 
by  a  short  date  (s).  And  by  consent  the  usual  foreclosure 
decree  has  been  made  (a). 

As  between  the  mortgagor  and  mortgagee,  or  the  trustee  of 
either  of  them,  the  Court  of  Bankruptcy  may  order  all  such 
inquiries  and  accounts  to  be  taken  in  like  manner  as  in  the 
Chancery  Division  (b). 


Jnxifldiotion 
to  make 
reoeiying 
order. 


U. — ^Meot  of  Seceiving  Order  on  Eights  of  Secured  Creditors. 
— ^By  the  Bankruptcy  Act,  1883  (c),  it  is  enacted  that: — 

Sect.  5.     ^'  Subject  to  the  conditions  in  the  Act  specified,  if  a 


(«)  Exp.  J)itton,  Re  Woodty  sup, ;  but 
see  £xp.  Reynolds,  15  Q.  B.  D.  169. 

(0  Exp,  Bayly,  Re  HaH,  16  Ch.  D. 
223,  C.  A. 

(u)  Exp.  Stoinhanks,  Re  Shanks,  11 
Ch.  D.  626,  C.  A.  ;  Exp,  Butters,  Re 
Morrison,  14  Ch.  B.  266,  C.  A. 

(x)  Exp,  Swinhanks,  Re  Shanks,  sup. 


(y)  White  Y,  Simmons,  L.  B.  6  Ch. 
at  p.  668. 

(z)  Exp.  Fletcher,  Re  Hart,  9  Ch.  D. 
381 ;  10  Oh.  D.  610,  C.  A. 

(a)  Re  Salmon,  Exp.  Trustee,  (1903) 
1  K.  B.  147. 

(b)  Bankruptcy  Rules,  77. 
(e)  46  &  47  Viot.  o.  62,  0.  6. 
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debtor  commits  an  act  of  bankruptcy  the  Coiii*t  may,  on  a  bank-    Chap.  LI. 
ruptcy  petition  being  presented  either  by  a  creditor  or  by  the  debtor,         m) 

make  an  order,  in  the  Act  called  a  receiving  order,  for  the  protection 

of  the  estate." 


By  sect.  9  of  this  Act  it  is  enacted  as  follows : — 

''(1.)  On  the  making  of  a  receiving  order,  an  official  receiver  Effeotof 
shall  be  thereby  constituted  receiver  of  the  property  of  the  debtor,  iweiving 
and  thereafter,  except  as  directed  by  this  Act,  no  creditor,  to  whom  *^''*®'^- 
the  debtor  is  indebted  in  respect  of  any  debt  provable  in  the  bank- 
ruptcy, shall  have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any  action  or  other 
legal  proceedings,  unless  with  the  leave  of  the  Court  tind  on  such 
terms  as  the  Court  may  impose. 

*'  (2.)  But  this  section  shall  not  affect  the  power  of  any  secured 
creditor  to  realize  or  otherwise  deal  with  his  security  in  the  same 
manner  as  he  would  have  been  entitled  to  realize  or  deal  with  it  if 
this  section  had  not  been  passed." 

By  sect.  168  of  the  Act,  the  expression  "  secured  creditor  "  is  Definition  of 
defined  as  meaning  "  a  person  holding  a  mortgage,  charge,  or  ^^^^^ 
lien  on  the  property  of  the  debtor,  or  any  part  thereof,  as  a  creditor." 
security  for  a  debt  due  to  him  from  the  debtor." 

So  an  equitable  mortgagee  by  deposit  of  deeds  is  a  "  secured  Equitable    . 
creditor  "  within  the  meaning  of  the  Bankruptcy  Acts  {d),  depoBit. 


If  there  is  a  mere  licence  to  seize  conferring  no  interest  in  the  licence  to 
property  of  the  debtor,  the  licence  is  determined  by  the  com-  ^^^  gooos- 
mencement  of  the  bankruptcy,  so  as  no  longer  to  render  the 
holder  thereof  a  "  secured  creditor  "  unless  he  has  previously 
seized  the  property  (e).  But  a  power  or  licence  to  seize  may 
be  so  framed  as,  in  equity,  to  operate  as  a  present  assignment  of 
property  if  it  appears  from  the  instrument  that  such  was  the 
intention  of  the  parties  (/).  Of  course,  having  regard  to  the 
provisions  of  the  Bills  of  Sale  Acts,  questions  of  this  kind  cannot 
now  arise  as  to  powers  or  licences  to  seize  chattels  (g). 

Where  a  consignee  accepted  a  bill  of  exchange  payable  on  Oonflignee. 
delivery  up  of  a  biU  of  lading,  the  holder  of  the  bill  of  exchange, 
who  also  held  the  bill  of  lading,  was  held  to  be  a  "  secured 
creditor  "  on  the  assignee's  bankruptcy  (A). 

(d)  Exp.  Mountfirt,  14  Yes.  606.  (/)  Holrayd  v.  Marshall,  10  H.  L.  G. 

W  Thatnjmn  y.  Cohen,  L.  R.  7  Q.  B.  ^^^j  g^  ^^^^  ^  209. 

527  ;  Cole  v.  Kemot,  L.  R.  7  Q.  B.  j^)  ^^.  £rett,  Me  So%o$,  L.  R.  6  Oh. 

634.  838. 

u2 
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(ii-) 

Security  most 
"be  Babsuting 
at  date  of 
bankruptcy. 

Property 
charged  muHt 
bo  in  existence 
at  date  of 
bankruptcy. 


Mortgagee's 
right  to 
realize 
security  for 
loan  to 
partnership. 


Mortgagee 
may  rest  on 
security. 

Creditor  not 
compellable 
to  give  up 
Beonrities. 

Creditor  not 
valuing 
securi^,  &c., 
does  not  lose 
benefit 
thereof. 


A  "secured  creditor"  within  the  meaning  of  sect.  9  is  a 
creditor  who  holds  a  security  for  his  debt  at  the  date  of  the 
bankruptcy  (t). 

The  property  charged,  or  agreed  to  be  charged,  must  be  in 
existence  at  the  commencement  of  the  bankruptcy.  So  where 
a  trader  assigned  for  value  the  future  profits  of  his  business,  it 
was  held  that,  as  regards  profits  accrued  after  the  commence- 
ment of  his  subsequent  bankruptcy,  the  assignee,  was  not  a 
secured  creditor  (A;).  But  a  distinction  has  been  taken  in  the 
case  of  an  assignment  of  a  debt  due  at  the  commencement  of 
the  bankruptcy,  but  not  payable  till  afterwards  (/). 

The  right  of  a  mortgagee  to  realize  or  otherwise  deal  with 
his  security  was  held  not  to  be  affected  by  the  fact  that  the 
mortgage  was  to  secure  a  loan  made  by  him  to  a  partnership 
firm  of  which  he  was  a  member,  with  interest  varying  with 
the  profits  of  the  business  (jn)  ;  but,  in  such  a  case,  if  the 
amount  realized  by  sale  of  the  mortgaged  property  is  not 
sufficient  to  pay  the  debt  in  full,  the  mortgagee  will  not  be 
allowed  to  prove  for  the  balance  until  the  other  creditors  have 
been  paid  in  full  (n). 

A  mortgagee,  on  the  bankruptcy  of  his  mortgagor,  has 
several  courses  open  to  him.  He  may  either  (1)  rest  on  his 
security ;  or  (2)  surrender  his  security  and  prove  for  the  whole 
debt ;  or  (3)  realize  his  security  and  prove  for  the  deficiency, 
if  any ;  or  (4)  put  a  value  on  his  security  and  prove  for  the 
balance. 

First,  then,  a  mortgagee  may  rest  on  his  security  and  compel 
the  trustee  in  the  bankruptcy  to  redeem  him  or  be  foreclosed. 

A  majority  of  the  creditors  cannot  compel  a  dissentient 
creditor  to  give  up  securities  which  he  holds  and  accept  some- 
thing else  instead  (o). 

There  is  no  rule  in  bankruptcy  that  a  petitioning  creditor, 
who  omits  in  his  petition  either  to  give  an  estimate  of  the  value 
of  his  security,  or  to  state  that  he  will  be  ready  to  give  up  his 
security  for  the  benefit  of  the  creditors  in  the  event  of  his  debtor 


(t)  Quartermaine't  Case,  (1892)  1  Ch. 
639,  641  (winding-up). 

{k)  Exp,meholls,ReJ<me9,22C^.'D. 
782.  See  as  to  bills  of  sale  of  future 
chattels,  ante,  p.  220. 

(I)  Be  Davit  ^  Co,,  Exp,  Ratolinge, 
22  Q.  B.  D.  198,  199,  C.  A.   See  Exp, 


Moss,  Es  Toward,  14  Q.  B.  D.  310. 

(m)  Exp,  Sheil,  Re  Lonergan,  4  Ch. 
D.  789,  0.  A.  ;  Badeky  v.  ConsolidaUd 
Bank,  38  Ch.  D.  238,  C.  A. 

(»)  63  &  64  Vict.  c.  53,  s.  3. 

(o)  Exp,  Jones,  L.  B.  10  Ch.  666  ; 
Be  Chidley,  1  Ch.  D.  177,  180,  C.  A. 
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being  adjudicated  bankrupt,  thereby  forfeits  the  benefit  of  liis    Chap.  LI. 
Beourity(^).  (ii.) 


If  the  mortgage  is  of  leaseholds  by  demise,  if  the  lease  is  Effect  of 
disclaimed  by  the  trustee  in  the  bankruptcy  of  the  mortgagor,  ^^™?  ^^ 
the  right  of  the  mortgagee  to  enforce  his  security  will  depend  lease  on 
on  his  acceptance  of  an  order  vesting  in  him  the  original  lease  ^a^l^ase.  ^ 
subject  to  the  liabilities  and  obligations  to  which  the  mortgagor 
was  subject  under  the  lease,  as  otherwise  the  benefit  of  the 
security  will  be  forfeited  {q). 

If  no  vesting  order  is  made,  and  the  mortgagee  continues  in 
pDsseBsion,  paying  quarterly  the  original  rent  reserved  by  the 
lease,  he  will  be  liable  for  rent  due  under  a  tenancy  from  year 
to  year  (r). 

Secondly,  the  mortgagee  may  surrender  his  security  to  the  Mortgagee 
ofl5cial  receiver  or  trustee  for  the  general  benefit  of  creditors ;  ^^^1^°^°'^ 
and  if  he  adopts  this  course  he  may  prove  in  the  bankruptcy  for  prove  for 

V  •       i_   1     J  -L J.  /  \  whole  debt. 

ms  whole  debt  («). 

A  petitioning  creditor  having  security,  and  being  willing  to  Statement  of 
give  it  up,  should  state  the  fact  in  his  petition,  but  he  may  giye^u^ 
amend  his  petition  by  adding  a  statement  of  the  particulars  of  socurity. 
his  security  and  of  his  willingness  to  surrender  it  (t). 

In  oilier  to  entitle  a  creditor  to  prove  for  the  whole  debt,  he  Surrender 
must  altogether  surrender  all  benefit  of  his  security.     This  rule  oompleto. 
prevents  the  creditor  from  retaining  his  security,  and  at  the 
same  time  proving  on  a  note,  part  of  the  consideration  for  which 
was  interest  on  a  debt  covered  by  the  security  (u). 

So  where  goods  were  deposited  as  security  for  advances,  and  Composition 
bills  were  drawn  by  the  lender  and  accepted  by  the  borrower  ^^orsee  of 
for  the  amount,  which  were  indorsed  over  by  the  lender  to  a  ^>^  without 

surrender 

third  party  for  value ;  during  the  currency  of  the  bills,  the  of  securitj. 
borrower  filed  a  petition  for  liquidation  under  the  Bankruptcy 
Act,  1869,  and  the  creditors  accepted  a  composition;  by  arrange- 
ment between  the  lender  and  the  holder  of  the  bills,  the  latter, 
without  giving  up  the  bills,  received  a  composition  on  the  total 
amount  of  the  bills,  receiviDg  the  balance  from  the  lender ;  the 
lender  then,  without  proving,  realized  his  security,  and  claimed 

'  (p)  Moor  y.  Aftglo- Italian  Bank,  10  («)    Bankruptcy    Act,     1883,     2nd 

Ch.  B.  681.  Sohed.  rule  10. 

{q)  Bankruptcy  Act,  1883,  b.  55  (6),  (t)  Exp,  Vanderlindeny  Se  FogoM,  20 

considered  ante,  p.  170.  Gh.  D.  289,  0.  A. 

(r)  Jitmp  V.  I'aj/ne,  68  L.  J.  Q.  B.  (u)  Exp.  Clarke,  1  M.  D.  &  De  G. 

607.  622. 
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Chap.  III. 

(ii.) 


Proof  on 
Becurities  of 
third  persons 
indebted  to 
bankrupt. 


Snrrender 
will  not  pre- 
judice olaim 
against 
surety. 

Seouritjof 
surety  need 
not  be 
surrendered. 


Creditor  may 
retain 
separate 
security 
of  one  of 
aeyeraloo- 
debtors,  and 
prove  ag^nst 
joint  estate. 


to  hold  the  proceeds  against  the  halanoe  paid  by  him ;  but  it 
was  held  that  he  was  bound  to  account  to  the  borrower  for  the 
amount  by  which  the  composition  paid  on  the  bills  exceeded 
what  would  have  been  paid  if  the  value  of  the  security  had 
been  previously  deducted  (x). 

But  a  creditor  holding  securities  of  third  persons,  indebted  to 
the  debtor,  of  greater  value  than  the  amount  due  from  the 
bankrupt  to  himself,  may  prove  and  receive  dividends  upon  the 
full  amount  of  the  securities  to  the  extent  of  twenty  shillings  in 
the  pound  upon  the  actual  debt  {y). 

The  surrender  of  the  security  will  not  prejudice  any  daim 
which  the  moTJtgagee  may  have  on  a  surety  for  the  debt  (2). 

The  creditor  is  not  bound  to  elect  where  the  seourity  is  not 
on  the  estate  of  a  bankrupt,  but  of  a  surety  (a).  lii  such 
cases  the  proper  course,  having  regard  to  the  equity  of  the 
surety,  is  for  the  creditor  to  prove  first  for  his  whole  debt 
against  the  estate  of  the  bankrupt  debtor,  and  then  to  come 
upon  the  surety  for  the  deficiencyj  on  the  ground  that  if  the 
principal  security  be  first  realized,  and  the  surety  have  paid 
nothing  before  the  bankruptcy,  he  cannot  prove  in  respect  of 
his  loss,  even  on  bringing  an  action  (b) ;  but  it  would  seem 
that  a  surety  can  now  prove  on  a  payment  made  after  the 
bankruptcy  (c). 

It  has  been  seen  that  "secured  creditor"  means  a  creditor 
holding  a  seourity  "over  the  property  of  the  debtor"  (d);  it 
follows  that  only  such  securities  need  be  taken  into  account  in 
reduction  of  proof  for  the  whole  debt  or  balance,  as  the  case 
may  be.  Thus,  where  the  debt  is  joint,  if  the  creditor  has  a 
security  over  the  separate  estate,  he  is  entitled  to  prove  against 
the  joint  estate,  without  giving  up  his  security,  on  the  ground 
that  it  is  a  different  estate  {e).  So  in  a  composition,  one  of  the 
joint  creditors  of  a  partnership,  whose  debt  was  collaterally 


(x)  Sainet  ▼.  JFriffhtj  16  Q.  B.  D. 
830,  0.  A. 

{1/)  lU  Bloxham,  6  Yes.  449.  See 
Exp,  Bennett^  2  Atk.  527  ;  Exp.  Good- 
nuMy  3  Madd.  373  ;  Exp.  Parr,  18  Yes. 
65  ;  Exp.  SehofUldy  12  Gh.  D.  337, 
0.  A. 

(s)  Eainboio  ▼.  Juggxn*,  5  Q.  B.  D. 
422. 

(a)  Exp.  Thornton,  3  De  G.  &  J.  464  ; 
Exp.  Goodman,  3  Madd.  373  ;  j^. 
Hedderhf,  Re  Eieklin,  2  M.  D.  &  De  G. 


487  ;  Exp.  Brett,  L.  B.  6  Ch.  838. 

(h)  See  Kittier  ▼.  Raynet,  1  Ooz,  105. 

\c)  See  Breslauer  ▼.  Brown,  3  App. 
Ca.  672. 

(d)  See  ante,  p.  1099. 

[e)  Exp.  Shepherd,  Re  Pktmer,  1  Fh. 
56  ;  Bank  of  Australaeia  v.  Flower,  ^c. 
Co.,  L.  R.  1  P.  0.  29  ;  Exp.  OgU, 
L.  R.  8  Ch.  711 ;  Exp.  Caldieott,  25 
Ch.  D.  716,  C.  A.  See  Exp.  Weet 
Riding  Union  Banking  Co.,  Re  Dtijter, 
19  Ch.  D.  105,  C.  A. 
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secured  by  an  equitable  mortgage  by  deposit  upon  the  property    Chap.  II. 
of  one  of  the  partners,  was  held  to  be  entitled  to  prove  for  his        (ii.) 
whole  debt  against  the  joint  estate  without  giving  up  his 
security  (/). 

Where  a  creditor  under  the  Bankruptcy  Act,  1869,  by  mistake  Security  on 
included  in  the  valuation  a  security  on  the  separate  estate,  as  "®^^*® 
well  as  a  joint  security,  and  the  two  securities  realized  more  underralued. 
than  the  valuation,  the  trustee    was   held    entitled   to    the 
excess  {g). 

On  the  principle  above  stated,  it  was  held  that  where  a  father 
and  son  were  jointly  and  severally  liable,  and  the  father  mort- 
gaged, as  farther  security,  his  real  estate,  which  descended  to 
the  son,  the  mortgagee  was  held  entitled  to  prove  in  the  son's 
bankruptcy,  without  giving  up  his  security  (A) ;  but  the  contrary 
was  held  in  the  case  of  a  devised  estate  (t). 

So  where  a  bankrupt  and  his  wife  executed  a  power  of 
appointment  of  the  wife's  estate  as  security  for  a  debt  due  from 
the  bankrupt,  it  was  held  that  the  creditor  was  entitled  to  prove 
for  the  whole  debt  without  giving  up  the  security  (A). 

Similarly,  where  trust  money  was  drawn  out  of  a  bank  by 
one  of  the  partners  who  was  interested  therein,  and  placed 
upon  an  unauthorized  security,  the  cestuis  que  trust  had  a  right 
to  prove  against  the  bankrupt's  estate  without  giving  up  the 
security  (/). 

But  where  securities,  though  apparently  belonging  to  the 
separate  estate  of  a  partner,  are  really  the  joint  property  of  the 
firm,  the  creditor  must  give  up  the  securities  before  proving 
against  the  joint  estate.  So,  where,  by  the  deed  of  a  banking 
company,  it  was  provided  that  no  shares  should  be  held  jointly, 
and  partners  in  a  firm  who  held,  each  in  their  separate  names, 
several  shares  which  were  really  the  property  of  the  firm,  bor- 
rowed money  from  the  company  on  their  joint  account,  it  was 
held,  upon  the  joint  bankruptcy  of  the  partners,  that  the  shares 
must  be  deemed  to  be  held  as  a  joint  security  by  the  company, 
who  could  not  be  allowed  to  prove  for  the  joint  debt  without 
deducting  the  value  of  their  security  {m), 

(/)  JExp,  ManeheUer  and  Liverpool         (t)  Ea^.  Bowim,  Be  BretteU^  1  D.  ft 

Disiriet  Banking  Co,^  Be  Littler,  L.  B.  C.  135. 
18  Eq.  249.  {k)  Exp.  Sedderly,  Be  Sieklin,  2  M. 

(ff)  CouJdery  y.  Bartrtm,  19  Ch.  D.  D.  &  De  G.  487. 
894,  C.  A.  (0  Exp.  Bidthdph,  8  De  G.  ft  S. 

(A)  Exp.  Twmey,  3  K.  D.  ft  De  G.  587. 
576.  (m)  Exp,  OonneU,  3  Deao.  201. 
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Chap.  LI.       So,  the  interest  of  paxtners,  where  real  estate  is  purchased 
(iL)        with  partnership  moneys,  and  mortgaged  by  the  firm  for  a  joint 

debt,  is  a  joint  security,  though  the  conveyance  was  made  to  the 

partners  as  tenants  in  common  (n). 
Joint  and  Conversely,  where  there  is  a  joint  and  several  covenant  to 

^Tenant.        V^Jf  ^^^  Creditor  may  prove  against  the  separate  estate  of  each 

partner  without  surrendering  a  mortgage  to  secure  the  debt  on 

the  joint  property  of  the  partnership  (o). 
Joint  aecnritjr      But  where,  on  the  bankruptcy  of  a  partner  after  dissolution, 
diflflolution.      ^  Creditor  sought  to  prove  without  deducting  the  security  on 

property  of  both  partners,  as  being  a  joint  security,  the  creditor 

was  only  allowed  to  prove  on  deducting  a  moiety  of  the  property, 

as  the  security  was  on  each  moiety,  and  not  joint  (p). 
There  mnst     '    Though  a  Creditor  is  entitled  to  the  benefit  of  a  separate 
del^^*'***      security  given  by  a  partner  for  a  joint  debt,  yet,  if  the  partner 

becomes  bankrupt,  the  other  partners  remaining  solvent,  the 

creditor  will  not  be  allowed  to  prove  against  the  separate  estate, 

there  being  no  separate  debt  {q). 
Election  A  joint  and  separate  creditor  must  elect  against  which  estate 

and  separate    he  will  go  in  the  first  instance ;  and,  if  he  elect  to  go  against 
estates.  ^j^^  joint  estate,  he  has  no  preference  against  the  other  joint 

creditors  upon  the  surplus  of  the  separate  estate  beyond  the 

separate  debts  (r). 
What  The  proving  of  the  debt,  without  disclosing  the  security,  is 

abandonment  ft^  election  to  abandon  it  («),  and  the  creditor  after  proof  in 
of  seonnty.      ignorance  of  a  lien  was  not  allowed  to  reduce  his  proof  and  set 

up  the  lien  (t). 
'^tP'^f ^  "  ^       "Where,  however,  the  validity  of  the  security  is  in  dispute,  a 
mortgagee,     mortgagee  may  be  allowed  to  enter  a  claim  to  prove  for  the 

whole  amount  of  his  debt,  subject  to  the  determination  of  the 

question  of  right  {u). 
Partial  proof.      Partial  proof  is  no  election  to  give  up  the  security  (x). 
Proof  for  jf  ^  ooreditor  votes  for  his  whole  debt  without  statinff  his 

whole  deot.  ,  ^ 

security  in  his  proof,  he  will  generally  be  deemed  to  have  aban- 

(»)  Bxp.  Free,  2  GL  &  J.  260.  De  G.  292 ;  £xp,  Lloyd,  8  Beac.  305  ; 

(o)  £xp.  Shepherd,  Be  Fhmer,  I  Ph.  Exp.  Biddulph,  8  De  G.  &  S.  687. 

66  ;  Bank  of  Australasia  ▼.  Flower,  ^.  (r)  Exp.  Bevan,  10  Vee.  107. 

Co,,  L.   B.    1   P.   C.  27.      See  Exp.  (s)  Exp.  Bolfe,  2  DetM.  i2l ;  Be  Bal- 

English  and  American  Bank,  L.  R.  4  Hmie,  3  Gh.  D.  488,  0.  A. 

Oh.  49.  it)  Exp.  Spottiewoode,  Fonb.  Bky.  20. 

(p)  Exp.  West  Biding  Vhion  Banking  lu)  Exp.  Bignold,  1  Deao.  616. 

Co.,  Be  Turner,  19  Gh.  D.  106,  0.  A.  (x)  Elder  ▼.  Beaumont,  4  Jnr.  N.  S. 

{q)  Exp.  Zeteeetershire  Banking  Co.,  23. 
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doned  his  seourity  (f/).     The  question  has  not  yet  been  decided    Chap.  LI. 
whether,  if  a  creditor  who  states  his  security  afterwards  votes        (ii.) 
for  his  whole  debt,  this  amounts  to  an  abandonment  of  the 
eecurity  (a). 

Where  a  first  mortgagee  gives  up  his  security,  the  effect  is  to  Effoot  of 
put  the  trustee  in  his  place,  and  not  to  accelerate  the  rights  of  ■'^'^'^  ^' 
subsequent  mortgagees  (a). 

Where  the  creditor  has  neither  proved  nor  assessed  the  value  Right  to 
of  his  security,  and  it  turns  out  afterwards  that  his  security  JP^^^of 
was  of  no  value,  he  may  prove,  giving  up  his  security,  and  not  8«>^ty- 
disturbing  previous  distribution  (6). 

A  secured  creditor  will  be  relieved  from  being  deemed  to  Retractation 
have  surrendered  his  security,  and  will  be  allowed  to  withdraw  ^  ^^°"^  ^' 
his  proof,  unless  it  clearly  appears  that  he  has  deliberately  and 
purposely  abandoned  his  security  {c).     But  a  creditor,  having 
once  made  his  election  to  give  up  his  securities,  cannot  after- 
wards retract  {d). 

A  creditor  who  surrenders  to  the  trustee  his  securities  must  Retnm  of 
be  taken  to  do  so  on  the  footing  that  the  bankruptcy  will  be  t^^^^lf 
prosecuted  so  as  to  give  him  a  right  to  prove  therein;  and,  annulled, 
accordingly,  if  the  bankruptcy  is  annulled,  he  is  entitled  to  a 
return  of  his  securities  (e). 

Thirdly,  a  mortgagee,  having  power  to  sell  the  property  com-  Mortgagee 
prised  in  his  security,  may  realize  it  by  sale  without  applying  ^Jri^^d 
to  the  Court,  or  he  may  apply  to  have  his  security  realized  P«>ve  for 
under  an  order  of  the  Court,  whether  he  has  a  power  of  sale  or 
not  (/) .    If  a  secured  creditor  realizes  his  security,  he  may  prove 
for  the  balance  due  to  him  after  deducting  the  net  amount 
realized  (g). 

This  rule  also  applies  to  a  composition,  so  that  a  secured  Rule  appliw 
creditor  need  not  take  any  part  in  the  composition  proceeding;  ^,^^^ 
but  when  he  has  realized  his  security  he  may  prove  his  debt. 


(t/)  See  Bankrnptoy  Act,  Ist  Sohed.  {d)  Exp,  Doumes,  18  Yes.  290 ;  Exp. 

r.  10.  Solomon,  1  Gl.  &  J.  25 ;  Exp,  ffom^, 

(z)  Exp.  IFoody  He  JFriffhtf  10  Ch.D,  Buck.    851;    Grugetm   ▼.    Oerrard,    4 

.')o4,   C.   A.;   Rainbow  ▼.   Juggint,   6  Y.  &  0.  Ex.  119,  131. 

Q.  B.  D.  138.  (^N  g^^  Morris,  Be  Tyrie,  14  L.  T. 

{a)  CraeknellY.  Jaruon,  6  Ch.  D.  735.  N.  S.  606. 

(*)  Ee  Kit-Hill  Tunnel,  Exp,   Wil-  (/)  See  as  to  salee  under  order  of 

liamty  16  Gh.  D.  590  (winding-up).  Gonrt  in  bankraptoy,  po$t,  pp.  1114 

.  (e)  Ee  Burr,  Exp,  Clarke,  67  L.  T.  ^  «?• 

232,  C.  A.  {g)  Rule  9. 
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.  .  (ii.) 

Proving  for 
defioienoy. 


Postpone- 
ment of 
oharge  at 
request  of 
bankrupt. 


Mortgagee 
may  put  a 
yalue  on 
secnrifnr  and 
prove  for 
balance. 

Estiinateof 
seouritj  by 
petitioning 
creditor. 


and  receive  the  oompositioii  upon  the  balance  which  remains 
due  to  him  (h). 

If  part  of  the  debt  have  been  realized  bj  sale  under  a  decree, 
and  the  remainder  of  the  security  be  unsaleable,  the  mortgagee 
may  prove  for  the  deficiency,  upon  giving  up  the  remaining 
benefit  of  the  decree  {%).  So  it  seems  he  may  come  in  and  prove 
if  the  security  fail  before  the  estate  is  distributed  (k).  And  a 
creditor  who  has  a  mortgage  for  a  principal  sum,  and  a  further 
charge  secured  by  the  same  and  other  securities,  may  retain  the 
mortgage  for  the  original  debt  and  prove  for  the  other  debts, 
upon  giving  up  all  the  other  securities  (/). 

If  a  second  mortgagee  postpones  his  security  to  a  further 
advance  by  the  first  mortgagee,  and  on  a  sale  of  the  property 
by,  or  at  the  instance  of,  the  first  mortgagee,  the  proceeds  are 
not  sufficient  to  satisfy  the  postponed  charge,  the  second  mort- 
gagee may  prove  in  the  bankruptcy  of  the  debtor  for  the 
deficiency  on  the  ground  of  an  implied  promise  by  the  debtor 
to  indemnify  him  against  any  loss  arising  from  the  post- 
ponement (m). 

Fourthly,  the  mortgagee  may  put  a  value  on  his  security,  and 
after  deducting  such  value  from  the  amount  of  his  debt,  he  may 
prove  for  the  balance  along  with  the  other  creditors. 

It  is  enacted  by  the  Bankruptcy  Act,  1883,  that : — 

Sect.  6  (2).  **  If  the  petitioning  creditor  is  a  secured  creditor,  he 
must,  in  his  petition,  either  state  that  he  is  willing  to  give  up  his 
security  for  the  benefit  of  the  creditors  in  the  event  of  the  debtor 
being  adjudged  bankrupt,  or  give  an  estimate  of  the  value  of  his 
security.  In  the  latter  case,  he  may  be  admitted  as  a  petitioning 
creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him,  after 
deducting  the  value  so  estimated  in  the  same  manner  as  if  he  were 
an  unsecured  creditor." 


Bankruptcy 
rules  as  to 
estimates. 


The  penalty  of  non-compliance  with  the  requirements  of  this 
section  is  exclusion  from  proof,  not  forfeiture  of  the  security  (n). 

The  Second  Schedule  to  the  Act  sets  out  the  following  rules 
which  are  to  be  complied  with  if  this  course  is  adopted. 

B.  11.  ''If  a  secured  creditor  does  not  either  realize  or  surrender 
his  security,  he  shall,  before  ranking  for  dividend,  state  in  his 


(A)  Be  Bestwieh,  Exp,  SMtwiok,  2 
Gh.  B.  485,  G.  A.  See  Bolton  y. 
Ferro,  14  Ch.  D.  I7l. 

(f)  Bxp,  Wyhf,  Vem.  &  Scriv.  618; 
Exp,  OreaveSf  De  G.  119. 

(k)  Exp,  Peake^  Be  Brodi$,  L.  R.  2 


Gh.  453. 

(0  Re  AUieon,  Fonb.  Bky.  26. 

(m)  Exp:  Ford,  Be  Chappell,  16  Q.  B. 
J>,  306,  G.  A. 

(n)  Moor  y.  AnglO'Italian  Bank,  10 
Ch.  D.  681. 
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proof  the  particulars  of  Hs  security,  the  date  when  it  was  given,    Chap.  LI. 
and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to         ^^  \ 

receive  a  dividend  only  in  respect  of  the  balance  due  to  him  after   

deducting  the  value  so  assessed." 

R.  12.  "(a)  Where  a  security  is  so  valued,  the  trustee  may  at  any 
time  redeem  it,  on  payment  to  the  creditor  of  the  assessed  value. 

"(b)  If  the  trustee  is  dissatisfied  with  the  value  at  which  a  secu- 
rity is  assessed,  he  may  require  that  the  property  comprised  in  any 
security  so  valued  be  offered  for  sale  at  such  times  and  on  such 
terms  and  conditions  as  may  be  agreed  on  between  the  creditor  and 
the  trustee,  or  as,  in  default  of  such  agreement,  the  Court  may 
direct.  If  the  sale  be  by  public  auction  the  creditor,  or  the  trustee 
on  behalf  of  the  estate,  may  bid  or  purchase. 

"  (c)  Provided  that  the  creditor  may  at  any  time,  by  notice  in 
writing,  require  the  trustee  to  elect  whether  he  will  or  will  not 
exercise  his  power  of  redeeming  the  security  or  requiring  it  to  be 
realized,  and  if  the  trustee  does  not,  within  six  months  after  receiv- 
ing the  notice,  signify  in  writing  to  the  creditor  his  election  to 
exercise  the  power,  he  shall  not  be  entitled  to  exercise  it ;  and  the 
equity  of  redemption,  or  any  other  interest  in  the  property  comprised 
in  the  security  which  is  vested  in  the  trustee,  shall  vest  in  the 
creditor,  and' the  amount  of  his  debt  shall  be  reduced  by  the  amount 
at  which  the  security  has  been  valued." 

B.  13.  "Where  a  creditor  has  so  valued  his  security,  -he  may  at 
any  time  amend  the  valuation  and  proof  on  showing  to  the  satisfac- 
tion of  the  trustee,  or  the  Court,  that  the  valuation  and  proof  were 
made  bond  fide  on  a  mistaken  estimate,  or  that  the  security  has 
diminished  or  increased  in  value  since  its  previous  valuation :  but 
every  such  amendment  shall  be  made  at  the  cost  of  the  creditor, 
and  upon  such  terms  as  the  Court  shall  order,  unless  the  trustee 
shall  allow  the  amendment  without  application  to  the  Court." 

B.  14.  "  Where  a  valuation  has  been  amended  in  accordance  with 
the  foregoing  rule,  the  creditor  shall  forthwith  repay  any  surplus 
dividend  which  he  may  have  received  in  excess  of  that  to  which  he 
would  have  been  entitled  on  the  amended  valuation,  or,  as  the  case 
may  be,  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time 
being  available  for  dividend,  any  dividend  or  share  of  dividend 
which  he  may  have  failed  to  receive  by  reason  of  the  inaccuracy  of 
the  original  valuation,  before  that  money  is  made  applicable  to  the 
payment  of  any  future  dividend,  but  he  shall  not  be  entitled  to  dis- 
turb the  distribution  of  any  dividend  declared  before  the  date  of 
the  amendment." 

B.  15.  "If  a  creditor,  after  having  valued  his  security,  subse- 
quently realizes  it,  or  if  it  is  realized  under  the  provisions  of  rule  12, 
the  net  amount  realized  shall  be  substituted  for  the  amount  of 
any  valuation  previously  made  by  the  creditor,  and  shall  be 
treated  in  all  respects  as  an  amended  valuation  made  by  the 
creditor." 

B.  16.  "  If  a  secured  creditor  does  not  comply  with  the  foregoing 
rules,  he  shall  be  excluded  from  all  share  in  any  dividend." 

B.  17.  "Subject  to  the  provisions  of  rule  12,  a  creditor  shall  in 
no  case  receive  more  than  twenty  shillings  in  the  pound  and  interest 
as  provided  by  this  Act." 
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mortgagee's  remedies  in  bankruptcy. 


Chap.  LI. 

(iiO 

kigbt  of 
mortgagee 
to  vote. 


With  regard  to  the  right  of  mortgagees  to  vote  at  meetiogs 
of  creditors,  the  First  Schedule  to  the  Bankruptcy  Act,  1883, 
provides  as  follows : — 

B.  10.  ''For  the  purpose  of  voting,  a  secured  creditor  shall, 
unless  he  surrenders  nis  security,  state  in  his  proof  the  particulars  of 
his  security,  the  date  when  it  was  given,  and  the  value  at  which  he 
assesses  it,  and  shall  be  entitled  to  vote  only  in  respect  of  the 
balance  (if  any)  due  to  him,  after  deducting  the  value  of  his  security. 
If  he  votes  in  respect  of  his  whole  debt  he  shall  be  deemed  to  have 
surrendered  his  security,  unless  the  Court  on  application  is  satisfied 
that  the  omission  to  value  the  security  has  arisen  from  inadvert- 
ence." 


Voting  for 
composition. 


Evidence  of 
right  to  vote. 


Creditor  not 
bound  by 
debtor's 
estimate. 

TruHtee 
entitled  to 
redeem. 


Assessment 
of  sevtf al 
securities  as 
a  whole. 


Right  of 
foreclosure 
notwithstand- 
ing estimate. 


If  a  secured  creditor  votes  in  favour  of  a  composition,  without 
preferring  any  claim  as  a  secured  creditor,  he  will  be  deemed  to 
have  abandoned  his  security  (o).  But  a  creditor  of  a  partnership 
firm  may  vote  in  respect  of  his  whole  debt  for  a  composition  by 
the  firm,  and  yet  retain  a  separate  security  held  by  him  on  the 
estate  of  one  of  the  partners  (/?). 

It  is  sufficient  for  a  mortgagee,  in  order  to  establish  his  right 
to  vote,  to  produce  the  mortgage  deed,  without  producing  the 
title  deeds  to  the  mortgaged  property  (q). 

A  secured  creditor  is  in  no  way  bound  by  his  debtor's  estimate 
of  the  value  of  the  security  (r). 

Where  a  secured  creditor  presents  a  bankruptcy  petition 
against  his  debtor,  the  trustee  in  bankruptcy  has  no  right  to 
redeem  the  security  at  the  value  assessed  by  the  petitioning 
creditor  in  his  petition.  The  trustee's  right  to  redeem  is  con- 
fined to  oases  where  a  creditor  has  proved  for  the  purpose  of 
voting  or  of  ranking  for  dividend  (s). 

A  creditor  holding  several  securities  for  debts  due  from  the 
bankrupt  may  assess  them  as  a  whole ;  and,  unless  the  trustee 
elects  within  the  prescribed  time  to  redeem  them  as  a  whole  at 
such  assessed  value,  the  property  comprised  in  the  securities  so 
assessed  will  vest  in  the  creditor  {t). 

The  assessment  of  the  security  by  the  mortgagee  will  not 
preclude  him  from  bringing  an  action  for  foreclosure  unless  the 


(o)  He  Balbirnie^  Exp,  JatMson,  3  Gh. 
D.  488. 

(p)  Exp,  ManehetUr    and  Liverpool 
Banky  Re  Littler,  Ij.  R.  18  Eq.  249. 

(q)  Exp.  Cass,  Ee  Bunkley,  45  L.  T. 
660. 


(r)  Ee  Bestwiek,  Exp,  Eesttciek,  2 
Ch.  D.  485,  0.  A. 

(*)  Ee  Vautxn,  Exp,  Saffery,  (1899)  2 
Q.  B.  649 ;  distinguishing  Exp,  Taylor, 
Ee  Laeey,  13  Q.  B.  D.  128. 

(0  Ee  Smith,  Exp,  Logan,  72  L.  T. 
362. 
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trustee  has  previouslj  elected  to  redeem  the  security ;  in  such  a  Chap.  LI. 
case  the  trustee  must  plead  the  valuation  of  the  security,  or  (ii-) 
otherwise  bring  it  to  the  notice  of  the  Court  before  the  usual 
order  for  foreclosure  is  made,  in  order  that  regard  may  be  paid 
to  the  fact  on  taking  the  accounts ;  if  this  is  not  done  at  the 
hearing,  the  matter  cannot  be  subsequently  raised  so  as  to 
deprive  the  mortgagee  of  the  full  benefit  of  the  foreclosure 
order  (t^).  It  is  too  late  for  the  trustee  to  redeem  after  judgment 
for  foreclosure  (x). 

A  secured  creditor  who  assesses  his  security  at  an  undervalue  Mortgagee 
and  proves  for  the  balance  of  his  debt,  is  bound  to  pay  over  to  toTrustee^^^' 
the  trustee  any  excess  realized  from  the  security  beyond  the  excess  over 
assessed  value,  even  though  the  trustee  does  not  object  to  the 
assessment,  or  offer  to  redeem  (y). 

If,  however,  a  creditor  who  has  undervalued  his  security  can  Amondmont 
satisfy  the  trustees  or  the  Court  that  the  assessment  and  proof 
were  made  bmid  fide  on  a  mistaken  estimate,  he  may  amend  his 
assessment  and  proof  (2).     A  mortgagee  may  amend  notwith- 
standing the  opposition  of  a  subsequent  mortgagee  (a). 

A  creditor  may  amend  notwithstanding  that  the  trustee  has 
given  notice  of  intention  to  redeem ;  but  not,  as  it  would  seem, 
after  the  trustee  has  paid  the  assessed  value  to  the  creditor,  or 
even  definitely  elected  to  redeem  at  the  assessed  value  (b). 

Leave  to  amend  was  refused  where  a  creditor  had  received  in 
full  the  estimated  value  of  his  security,  and  had  proved  for  and 
accepted  a  composition  on  the  balance  {c). 

Where  the  secured  creditor   has  valued   his  security  and  Effect  of 
proved  for  the  difference,  but  his  proof  has  been  rejected,  he  J!iJ^f.°'*^ 
is  remitted  to  all  his  rights  and  can  recover  more  than  his 
valuation  (d). 

iii. — Proof  by  Seonred  Creditors. — Subject  to  the  provisions  Debts 
of  the  Bankruptcy  Act,  all  debts  proved  in  a  bankruptcy  are  to  P*y?^^® 
be  -paid  pari  passu  {e). 


(ti)  Sanguinetti  y.  Stuekei/*8  Banking 
Co.  (No.  2),  (1896)  1  Oh.  602. 

(:r)  Ibid. 

(y)  Exp.  King,  B0  PaUthorp,  L.  B. 
20  £q.  273 ;  SoeietS  OewraU  de  Faris 
Y.  Oeen,  8  App.  Ca.  606. 

{z)  Rr.  13 — 16,  set  out  tup.  See 
£xp,  Adamton,  Re  Collie,  8  Gh.  D.  107, 
C.  A.;  Exp,  Sehojleld,  Re  Firth,  12 
Gh.  D.  837,  G.  A. ;  ^.  Bagehaw,  Re 


Ker,  13  Oh.  D.  304,  G.  A. ;  ^  JHers, 
(1898)  IQ^B.  627;  Re  Safety  Explo- 
aivet,  Ltd.,  (1904)  1  Gh.  226. 

(a)  Exp.  Arden,  14  Q.  B.  D.  121. 

\b)  Exp.  Norm,  Re  Sadler,  17  Q.  B. 
D.  728,  0.  A. 

(c)  Couldery  y.  Bartram,  19  Gh.  B. 
394,  G.  A. 

{d)  miliami  Y.  KopHne,  W.  N. 
(1883)  53. 

(e)  46  &  47  Viot.  0.  62,  0.  40  (4).. 
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mortgagee's  BEMEDIES  in  BINESUPTCT. 


Chap.  LI. 

(iii.) 

Beservatioii 
of  dividend 
bjtmstee. 


Annnity 
secured  by 
policy. 

Proof  for 
costs  of 
maintaining 
secnnty 
allowed. 


Proof  on 
stock  mort- 
gage. 


Mort^gee 
realizmg 
secority 
entitled  to 
payment  in 
loU  out  of 
proceeds,  if 
sufficient. 


Ptoof  for 
deficiency. 


A  secured  creditor  may  prove  at  any  time  after  he  has  valued 
or  even  without  valuing  his  security,  but  not  so  as  to  disturb 
a  previous  dividend  (/).  TJntil,  however,  an  unsurrendered 
security  has  been  valued  or  realized,  he  has  no  debt  provable  in 
respect  of  which  the  trustee  is  bound  to  make  any  reserve  on 
declaring  a  dividend  {g). 

So  an  annuity  creditor  who  has  a  policy  of  insurance  cannot 
prove  until  the  policy  has  been  sold  (A). 

In  estimating  the  amoimt  of  the  balance  for  which  a  creditor 
who  has  valued  or  realized  his  security  may  prove,  all  costs, 
charges  and  expenses  properly  incurred  in  relation  to  the 
security,  including  costs  of  maintaining  and  protecting  the 
same,  are  to  be  taken  into  account  (t). 

A  secured  creditor  having  a  mortgage  for  the  retransfer  of 
stock  may  prove  for  the  amount  of  the  dividends  due  prior  to 
the  bankruptcy,  and  for  the  value  of  the  stock  at  the  date  of  the 
petition  {k).  So  where,  on  a  loan  of  stock,  the  borrower  gave  a 
bond  to  retransfer  the  stock  in  three  years,  and  in  the  meantime 
to  pay  the  dividends  to  the  lender,  and  agreed  to  convey  real 
estates  as  a  security ;  default  having  been  made  in  payment  of 
dividends,  and  the  borrower  having  become  bankrupt  within 
the  three  years,  it  was  held  that  the  lender  was  entitled  to  have 
the  security  sold,  and  the  proceeds  applied  in  payment  of  the 
dividends  and  replacing  the  stock,  and  to  prove  for  any 
deficiency  (/). 

A  mortgagee  who  has  realized  his  security  on  the  bankruptcy 
of  the  mortgagor  is  entitled  to  apply  the  proceeds  of  sale,  if 
sufficient  for  the  purpose,  in  payment  to  himself  of  the  full 
amount  of  his  debt  with  interest  and  costs,  handing  over  the 
surplus,  if  any,  to  the  trustee  in  the  bankruptcy  for  the  benefit 
of  the  creditors  generally. 

If,  however,  the  proceeds  of  sale  are  insufficient,  or  if  the 
mortgagee  assesses  his  security,  and,  in  either  case,  claims  to 
prove  for  the  residue,  or  if  he  abandons  his  security  and  claims 
to  prove  for  the  whole  debt,  the  question  arises  what  his  rights 
are  as  regards  proof  for  interest. 


(/)  B»  Kit-Hill  Tunnel^  Exp,  WiU 
liaiM,  16  Ch.  D.  590. 

•    (p)  Exp,  Oood^  Me  Lee,  14  Ch.  B.  82. 

(h)  Exp,  Tiemeyy  1  Kont.  78. 


(i)  Exp,  CafTf  Be  Sofman^  11  Gh.  D. 
62. 

ik)  Exp,  Bay,  7  Ves.  301. 

(/)  Exp,  Either,  Ee  Barker,  3  Madd. 
150. 
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In  all  these  cases,  the  general  rule  is  that  the  mortgagee    Chap.  LI. 
cannot  charge  interest  heyond  the  date  of  the  receiving  order        (iii.) 
until  there  is  a  surplus  (m),  and  this  applies  to  a  mortgage  to  interest  after 
a  building  society  where  instalments  ore  made  up  partly  of  ^J^otdc^ 
principal  and  partly  of  interest  (/)),  and  interest  wrongly  paid  aUowed  unless 
must  be  refunded  (o) ;  but  interest  after  the  receiving  order  b^^tJ^. 
may  be  paid  out  of  profits  arising  from  the  security  after  that 
date  {p) ;  and,  under  special  circumstances,  as  where  the  mort- 
gagee has  postponed  the  sale  at  the  request  of  the  assignees,  or 
has  made  some  special  agreement,  interest  after  the  receiving 
order  may  be  allowed  (q). 

A  mortgagee  may,  however,  prove  for  interest  overdue  at  the  Proof  for 
date  of  the  receiving  order,  such  interest  being  calculated,  for  ^Jrawt  due 
the  purposes  of  dividend,  at  the  rate  at  which  interest  is  reserved  ^t  date  of 
by  the  mortgage,  if  not  exceeding  five  per  cent.,  or  otherwise  at  StoT^ 
five  per  cent.,  without  prejudice  to  his  right  to  receive  the  higher 
rate  of  interest  in  full  out  of  surplus,  if  any  (r) ;  or  if  interest 
is  not  reserved  by  the  mortgage  («),  then  at  a  rate  not  exceeding 
four  per  cent,  from  the  time  when  the  principal  was  payable  (/). 

By  sect.  40  of  the  Bankruptcy  Act,  1883,  it  is  enacted  that — 

''(5.)  If  there  is  any  surplus  after  payment  of  the  foregoing  Payment  of 
debts  {u)f  it  shall  be  applied  m  payment  of  interest  from  the  date  subsequent 
of  the  receiving  order  at  the  rate  of  four  pounds  per  centum  per  interest  out 
annum  on  all  debts  proved  in  the  bankruptcy."  ^^  surplus. 

Interest  after  the  date  of  adjudication  is  in  no  case  allowed  in  Interest  after 
the  case  of  a  debt  immediately  payable  {x).  adjudication. 

Where,  however,  a  mortgagee  has  realized  or  valued  his  Realized  or 
security  at   an  amount  insufficient  for  full  payment  of  his  ^^^tjT^^^ 
principal,  interest  and  costs,  he  may  allocate  the  realized  or  maybe 
estimated  value  of  his  security  to  such  part  of  his  debt  as  he  parent  of 
may  think  proper,  so  that  he  is  entitled  to  pay  or  allow  himself  i^^terest- 


(m)  JExp,  Badgtr^  4  Yes.  166  ;  Mxp, 
Zubboekf  4  De  G.  J.  &  S.  516 ;  £xp, 
Km$ingUm,  2  M.  &  A.  302 ;  Quarter- 
maine'8  Com,  (1892)  1  Gh.  639. 

(f»)  J&xp,  JBath,  Re  FhUlips,  22  Ch.  D. 
460,  G.  A. 

(o)  J£i^.  LMoek,  4  De  G.  J.  &  S. 
616. 

(p)  Quartermaine^t  due,  (1892)  1  Ch. 
639. 

.    {q)  Exp,  Kenaington^  2  M.  &  A.  300. 
But  see  Exp,  Pollard,  1  M.  D.  &  De  G. 


270;  Exp.  Burrelli  3  K.  &  A.  440. 
See  Ee  Savin,  L.  R.  7  Ch.  760  (in 
liquidation). 

(r)  63  &  64  Vict.  o.  71,  s.  23. 

(f)  See  as  to  this,  post,  p.  1177. 

(0  46  &  47  Viot.  0.  62,  2nd  Sohed. 
r.  20. 

(ti)  I.e.f  **  debts  preyed  in  the  bank- 
ruptcy."   See  sub-sect.  4. 

lx)Exp,  Badger,  4  Yes.  166.  See 
Re  jBramme  and  Wingrove,  Exp,  Ador, 
(1891)  2  Q.  B.  574,  678. 
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ChaplfLI.   in  aooount  out  of  saoh  value,  in  the  first  plaoe,  the  full  amount 
(ii^O        of  the  interest  due  to  him  up  to  the  date  of  the  order  for  adjudi- 
'  cation,  for  which  he  could  not  prove,  and  in  the  next  place,  so 

much  of  the  principal  as  such  realized  or  estimated  value  is 
sufficient  to  meet,  and  then  to  prove  for  the  balance  of  such 
principal  ^fl(n"jt)flw«/  with  the  other  creditors  (y).  And  it  makes 
no  difference  in  this  respect  whether  the  mortgagee  has  valued 
,'  or  realized  his  security  (2). 

Distixiotion  But  where  a  mortgagee  invokes  the  aid  of  the  Court  of 

lity  realized  Bankruptcy  to  realize  his  security,  the  right  of  allocation  does 
by  Court.  ^q^  arise,  and  in  such  a  case  a  secured  creditor  cannot  apply  the 
TQoei^g  *^  moneys  produced  by  realizing  his  security  in  payment  of  interest 
order.  accrued  due  after  the  date  of  the  receiving  order,  so  as  to  increase 

his  proof  (a) :  his  proof  must  therefore  be  limited  to  what  was  due 
for  principal  and  interest  at  the  commencement  of  the  bank- 
ruptcy after  deducting  therefrom  the  proceeds  of  sale  received  in 
respect  of  the  security.  But  the  mortgagee  is  entitled,  in  such 
a  case,  to  set  off  profits  realized  from  his  security  after  the 
date  of  the  receiving  order  in  keeping  down  the  subsequent 
interest  (J). 
Income  j^^  where  mortgagees  realized  their  security  by  proceedings 

proceedings     in  Chancery  and  proved  for  the  deficiency,  they  were  allowed  to 
in  Chancery,    apply  the  income  arising  from  their  security  subsequent  to  the 
bankruptcy  towards  paying  interest  on  their  debt  during  the 
same  period  (c). 
Bight  of  If  the  mortgagee  is  in  possession  of  the  premises,  though  he 

poasM^L  to  camiot  prove  for  the  interest,  yet  he  jnay  calculate  jntfirfiflt  as 
^^terest  against  his  security  up  to  the  time  of  taking  the  accounts  (d). 

Security  by  In  the  case  of  a  security  by  way  of  indemnity,  proof  for 
^domitv  interest  will  be  allowed  up  to  the  time  of  payment  (e). 
Proof  against  Where  the  mortgagor  had  assigned  the  equity  of  redemption, 
asSgnee^of  *^^  ^®  assignee,  after  paying  interest  for  some  time  to  the 
«2?^*7  o?  transferee  of  the  mortgage,  fell  into  arrear  and  became  bank- 
rupt, it  was  held  that,  there  being  no  privity  of  contract  between 


(y)  Exp.  Hunter y   6  Vee.  94 ;  Exp,  (b)  Re  London^  Windsor,  and  Oreen' 

Olffn,  1  M.  D.  &  De  G.  26;  Ee  Fox  tcieh   Hotels  Co.,  Quartermaine's  Case^ 

and  Jacobs,  (1894)  I  Q.  B.  438,  442.  (1892)  1  Ch.  639  (winding-up). 
See  Re  Holland,  Exp.  Parker  and  Young^  Ic)  Exp.  Fen/old,  4  De  G.  &  S.  282. 

71  L.  T.  436.  \d)  Exp.  Ramsdottom,  2  M.  &  A.  79. 

(z)  Re  Fox  and  Jacobs,  sup.  at  p.  441.  \e)  Exp.  Follard,  1  M.  D.  &  De  G. 

(a)  Re  Bonaeino,  Exp.  Discount  Bank'  270;  Exp.  Lubbock,  4  De  G.  J.  &  S. 

ing  Co.,  I  Mans.  69.  616. 
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the  banknipt  and  the  transferee  of  the  mortgage,  and  no  personal    Chap.  LL 
liabilitj  on  the  part  of  the  former  to  pay  interest,  proof  for  the        (iii.) 
arrears  oould  not  be  allowed  (/). 

With  regard  to  debts  payable  at  a  future  time,  the  old  rule  Debts  payable 
was  that  such  debts  were  to  be  treated  as  if  the  principal  sums  j^^^ 
were  presently  due  without  interest  (^).  By  sect.  37  of  the 
Bankruptcy  Act,  1883,  which  provides  that  all  liabilities,  present 
or  future,  certain  or  contingent,  of  the  debtor,  shall  be  debts 
provable  in  bankruptcy,  the  expression  "  liability  "  is  defined  as 
including,  amongst  other  things,  any  express  or  implied  engage- 
ment, agreement,  or  undertaking,  to  pay  money.  And  by  the 
Second  Schedule  to  the  Act,  r.  21,  it  is  provided  that  any 
creditor  may  prove  for  a  debt  not  payable  when  the  debtor 
committed  an  act  of  bankruptcy  as  if  it  were  payable  presently, 
and  may  receive  dividends  equally  with  the  other  creditors, 
deducting  only  thereout  a  rebate  of  interest  at  the  rate  of  51. 
per  cent,  per  annum,  computed  from  the  declaration  of  a  divi- 
dend from  the  time  when  the  debt  would  have  become  payable 
according  to  the  terms  on  which  it  was  contracted. 

The  combined  effect  of  the  section  and  rule  above  referred  to 
was  fully  considered  by  the  Court  of  Appeal  in  a  recent  case  (A), 
and  it  was  there  decided  that  the  proper  course  in  such  cases  is, 
first,  to  prove  the  debt  as  a  present  debt  and  apply  r.  21,  so  as 
to  deduct  a  rebate  of  interest  at  5  per  cent,  from  the  dividends 
upon  it,  and  then  to  value  the  liability  to  pay  interest  and 
prove  for  that  value,  and  pay  a  dividend  on  iiiat  without  rebate. 
If  by  contract  the  debt  bears  interest  at  5  per  cent.,  then  as,  .- 
under  the  rule,  interest  is  to  be  calculated  at  5  per  cent,  for  the 
purposes  of  rebate,  the  result  will  be  the  same  as  if  the  principal 
sum  is  treated  as  a  present  debt  not  bearing  interest,  and  is 
proved  and  paid  accordingly.  But  where  the  interest  is  more 
or  less  than  5  per  cent.,  the  value  of  the  liability  to  pay  interest 
and  the  rebate  under  the  rule  will  not  be  equal,  and  will  not 
therefore  neutralize  each  other.  It  would  seem  to  follow, 
though  some  doubt  was  expressed  upon  the  point  in  that  case, 
that  if  the  interest  contracted  for  is  more  than  5  per  cent.,  the 
proof  for  future  interest  would  be  allowed  for  the  amount  beyond 
the  rebate. 

(/)  ReErringUm,  Exp.MoMH^  (1894)       360;  Exp,  Elgar,  2  GL  &  J.  1;  Exp, 
1  Q.  B.  11.  Donovan,  2  Gl.  &  J.  141. 

{h)  Re  Browne  and  Wingrove,  Exp, 
{g)  Clayton  ▼.    Ooalingy  6  £.  &  C.       Ador,  (1891)  2  Q.  B.  574,  C.  A. 
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Effect  of 
oompofliijoii. 


It  remains  to  consider  briefly  the  rights  and  position  of  a 
mortgagee  where  a  sufficient  majority  of  the  creditors^  with  the 
approTal  of  the  Coort,  have  passed  a  resolution  to  accept  a 
debtor's  proposal  for  a  composition,  instead  of  proceeding  to  an 
adjudication  in  bankruptcy  (>'). 

A  mortgagee  need  not  take  any  active  part  in  the  composition 
proceedings^  but  having  realized  or  valued  his  security,  he  may 
then  come  in  and  prove  for  the  deficiency,  if  any^it).  But 
though  a  secured  creditor  may  amend  his  valuation  and  come  in 
after  part  payment  of  the  composition,  he  will  not  be  allowed  to 
claim  instalments  already  paid  (/).  If  a  secured  creditor  diooses 
to  vote  for  a  composition  without  deducting  the  value  of  his 
security,  he  will  be  deemed  to  have  forfeited  it,  unless  the  Court 
is  satisfied  that  the  omission  to  value  arose  from  inadvertence  (m). 

A  composition  duly  accepted  and  approved  binds  all  the 
creditors  so  far  as  relates  to  any  debts  due  to  them  from  the 
debtor  and  provable  in  bankruptcy  (n) ;  but  is  not  binding  on 
any  creditor  so  far  as  regards  a  debt  or  liability  from  which  the 
debtor  would  not  be  discharged  by  an  order  of  discharge  in 
bankruptcy,  unless  the  creditor  assents  thereto  (o). 


Ssokrii|ylcjr 
Biikf,  1890. 


iy. — Sale  in  Bankruptcy. — ^With  regard  to  the  power  of  the 
Court  of  Bankruptcy  to  order  a  sale  of  mortgaged  property 
of  a  bankrupt,  the  Bankruptcy  Bules,  1890  (/>),  provide  as 
follows : — 


Inqniij  into  B.  73.  ^'  Upon  application  by  motion  by  any  person  claiming  to 
mortgage^  fte.  \yQ  ^  mortgagee  of  any  part  of  the  bankrupt's  real  or  leasehold 
estate,  and  whether  such  mortgage  shall  be  by  deed  or  otherwise, 
and  whether  the  same  shall  be  of  a  legal  or  eqiiitable  nature,  the 
Court  shall  proceed  to  inquire  whether  such  person  is  such  mort- 
gagee, and  for  what  consideration  and  under  what  circumstances ; 
and  if  it  shall  be  found  that  such  person  is  such  mortgagee,  and  if 
no  sufficient  objection  shall  appear  to  the  title  of  such  person  to  the 
sum  claimed  by  him  under  such  mortgage,  the  Court  shall  direct 
such  accounts  and  inquiries  to  be  taken  as  may  be  necessary  for 
ascertaining  the  principal,  interest,  and  costs  due  upon  such  mort- 


(t)  KooMdingB  for  a  oompo«ition 
or  fbheme  of  arranffement  are  now 
regulated  by  sect.  3  of  the  Bankruptcy 
Act,  1890  (63  &  64  Vict.  o.  71). 

(k)  Re  BetCwick,  2  Ch.  D.  486  ;  He 
Sardy,  H.  ▼.  Farmer,  (1896)  1  Ch.  90. 

(/)  B$  Marter,  Exp,  NiehoU,  76  L.  T. 
682. 

(m)  R.  10  of  Sched.  I.  to  Act. 


(m)  Bankruptcy  Act,  1890,  s.  3  (12). 

(o)  Bankruptcy  Act,  1883,  a.  19. 

{p)  Lord  Loughborough's  Order, 
8th  March,  1794,  was  superseded  by 
rules  78—81  of  1869,  which  in  their 
turn  were  superseded  by  rules  66 — 69 
of  1883,  which  are  now  replaced  by 
the  above  rules. 
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gage,  and  of  the  rents  and  profits,  or  dividends,  interest,  or  other    Chap.  LI. 
proceeds  received  by  such  person,  or  by  any  other  person  by  his        (jy  \ 

order  or  for  his  use  in  case  ne  shall  have  been  in  possession  of  the 

property  over  which  the  mortgage  shall  extend,  or  any  part  thereof, 
and  the  Ck)urt,  if  satisfied  that  there  ought  to  be  a  sale,  shall  direct 
notice  to  be  given  in  such  newspapers  as  the  Court  shall  think  fit, 
when  and  where,  and  by  whom  and  in  what  way  the  said  premises 
or  property,  or  the  interest  therein  so  mortgaged,  are  to  be  sold, 
and  that  such  sale  shall  be  made  accordiugly,  and  that  the  trustee 
(unless  it  be  otherwise  ordered),  shall  have  the  conduct  of  such 
sale.  But  it  shall  not  be  imperative  on  any  such  mortgagee  to  make 
such  application.  At  any  such  sale  the  mortgagee  may  bid  and 
purchase." 

R.  74.  **A11  proper  parties  shall  join  in  the  conveyance  to  the  Conyeyanoe. 
purchaser  as  the  Court  shall  direct." 

jR.  75.  **  The  moneys  to  arise  from  such  sale  shall  be  applied  in  Proceeds  of 
the  first  place  in  payment  of  the  costs,  charges,  and  expenses  of  the  ^^• 
trustee,  of  and  occasioned  by  the  application  to  the  Court,  and  of 
such  sale,  and  attendance  thereat,  and  (in  the  next  place)  in  pay- 
ment and  satisfaction,  so  far  as  the  same  shall  extend,  of  what  shall 
be  found  due  to  such  mortgagee  for  principal,  interest,  and  costs, 
and  the  surplus  of  the  said  moneys  (if  any)  shall  then  be  paid  to 
the  trustee.  But  in  case  the  moneys  to  arise  from  such  sale  shall 
be  insufficient  to  pay  and  satisfy  what  shall  be  so  found  due  to  such 
mortgagee,  then  he  shall  be  entitled  to  prove  as  a  creditor  for  such 
deficiency,  and  receive  dividends  thereon  rateably  with  the  other 
creditors,  but  so  as  not  to  disturb  any  dividend  then  already 
declared." 

R.  76.  **  For  the  better  taking  of  such  inquiries  and  accounts,  Prooeedings 
and  making  a  title  to  the  purchaser,  all  parties  may  be  examined  ^^  inquiry, 
by  the  Court  upon  interrogatories,  or  otherwise  as  the  Court  shall 
think  fit,  and  shall  produce  before  the  Court  upon  oath  all  deeds, 
papers,  books,  and  writings  in  their  respective  custody  or  power 
relating  to  the  estate  or  effects  of  the  bankrupt,  as  the  Court  shall 
direct.'^ 

R.  77.  "In  any  proceedings  between  a  mortgagor  and  mort-  AooountB,  &o. 
gagee,  or  the  trustee  of  either  of  them,  the  Court  may  order  all 
such  inquiries  and  accounts  to  be  taken  in  like  manner  as  in  the 
Chancery  Division  of  the  High  Court." 

An  application  under  these  rules  may  be  made  by  any  person  Who  may 
claiming  to  be  a  mortgagee,  and  should  be  made  in  any  case  if  oSer  for  sale, 
such  cMm  is  contested. 

An  application  for  a  sale  by  a  mortgagee  whose  mortgage  Mortgagee 
deed  gives  to  him  expressly  or  by  statiite  a  power  of  sale  is,  ^gg^^^ 
in  general,  unnecessary,  but  the  Court  has  jurisdiction  upon  ™*y  apply, 
such  an  application,  and  may  order  a  sale  if  it  is  for  the  benefit 
of  the  bankrupt's  estate  (q) ;  and  the  mortgagee  may  waive  his 

{q)  Bxp,  Bacon,  2  D.  &  C.  181.    See  Exp.  Moore,  2  D.  &  0.  7. 
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(iv.) 


Privity  of 

contract 

iiecessarj. 


Sub-mort- 
gagees, &o. 


Order  for  sale 
of  mortgage 
leaseholds. 


Postponement 
of  right  to 
oall  in  money 
does  not 
affect  right 
to  sale. 


special  power  of  sale,  and  apply  to  the  Court  for  an  order  for 
sale  in  his  general  character  of  mortgagee  (r).  A  sale  by  order 
of  the  Court  gives  to  the  mortgagee  some  advantages  over  a  sale 
in  exercise  of  his  power ;  for  the  mortgagee,  selling  under  his 
power,  cannot  purchase,  or  employ  any  person  to  purchase,  the 
property  on  his  own  account,  which  he  may  generally  obtain 
leave  to  do  at  a  sale  by  order  of  the  Court  {s) ;  but  if  a  mort- 
gagee, selling  under  his  power,  buys,  the  Court  will  order  the 
property  to  be  put  up  again,  at  the  price  bid  by  the  mortgagee; 
and  if  no  more  is  ofPered  it  will  hold  him  to  his  bargain  {t). 
The  same  incapacity  to  purchase  applies  also  to  any  creditor 
having  a  pledge,  who  sells  it  independently  of  the  Court. 

There  must  be  privity  of  contract  between  the  owner  of  the 
equity  of  redemption  and  the  mortgagee  in  order  to  entitle  the 
latter  to  the  usual  order  for  sale.  So,  where  the  bankrupt  was  a 
purchaser  of  the  equity  of  redemption,  and  not  personally  liable 
for  the  debt  to  the  mortgagee,  an  order  for  sale  was  refused  on 
the  ground  that  there  was  no  contract  between  the  mortgagee 
and  the  bankrupt  (u), 

A  sub-mortgagee  may,  on  the  bankruptcy  of  the  original 
mortgagee,  obtain  a  sale  of  the  bankrupt's  interest  in  the 
original  security  {x) ;  and  if  the  original  mortgagee  purchases 
the  equity  of  redemption,  and  the  trustee  rejects  it,  the  sub- 
mortgagee may  include  it  in  his  sale  (y). 

A  lessee's  covenant  not  to  assign  without  the  licence  of  the 
lessor  does  not  affect  the  right  to  a  sale;  though  it  would  be  so  if 
the  lease  were  determinable  on  the  committal  of  an  act  of  bank- 
ruptcy («).  And  on  a  sale  the  mortgagee  will  not  be  ordered  to 
indemnify  the  trustee  against  the  covenants,  he  having  had  the 
option  of  rejecting  the  lease  {a). 

A  proviso  in  a  mortgage  deed  that  the  mortgage  money  shall 
not  be  called  in  for  a  specified  time,  will  not,  in  the  event  of 
the  mortgagor's  bankruptcy,  whereby  he  becomes  unable  to 


(r)  £xp,  Hodgson,  1  Gl.  &  J.  12 ; 
Exp,  Drake,  1  M.  D.  &  De  G.  639  ; 
Exp,  JBaeon,  2  D.  &  0.  181  ;  Exp, 
Eame»,  3  M.  &  A.  497. 

(«)  Foat,  p.  1120. 

{t)  Exp.  Francis,  1  D.  &  G.  274  ; 
Ea^.  Fedder,  3  D.  &  0.  622. 

(«)  Exp.  KeightUy,  3  De  G.  &  S. 
583. 


(x)  Exp.  Mackay,  1  M.  D.  &  De  G. 
560  ;  Exp.  Fowell,  De  G.  436. 

(y)  Exp.  Tuffnell,  4  D.  &  0.  29. 

(z)  Exp.  Shsrmany  Buck,  462 ;  Exp. 
Drake,  1  M.  D.  &  De  G.  639 ;  Exp. 
Eaglehole,  1  Rose,  432. 

[a)  Exp.  FUteher,  1  D.  j^  C.  318. 
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keep  down  the  interest,  preclude  the  mortgagee  from  making  an    Chap.  LI. 
application  for  a  sale  (J).  (iv.) 

No  order  for  sale  will  be  made  at  the  instance  of  the  mort-  Effect  of 
gagee  if  the  transaction  is  tainted  by  fraud  or  other  impro-  '* 
priety  (c).  So,  also,  an  order  for  sale  cannot  be  made  where 
the  security  is  invalidated  by  reason  of  non-compKance  with 
some  formality  prescribed  by  law  (^),  or  where  a  sale  of  the 
mortgaged  property  would  prejudice  the  general  realization  of 
the  bankrupt's  estate  (e). 

'  Where  the  validity  of  a  security  is  in  dispute,  but  only  Dispate  as 
part  of  the  mortgaged  property  is  the  subject  of  litigation,  mortgagee, 
the  Court  may  order  sale  of  the  other  part  without  prejudice  to 
the  mortgagee's  rights  in  respect  of  the  part  not  ordered  to  be 
sold  (/). 

Where  a  partner  gave  an  equitable  mortgage  over  his  separate  Separate 
property  as  a  security  for  a  partnership  debt,  and  alone  became  ^^^upt 
bankrupt,  an  order  for  sale  was  made,  but  no  proof  was  allowed  partner, 
against  his  separate  estate  {g) . 

Under  the  Bankruptcy  Act,  1869  (A),  it  was  held  that,  in  a  No  jurisdio- 
case  of  composition,  the  Court  of  Bankruptcy  had  no  jurisdic-  g^ein 
tion  over  a  compoimding  debtor,  and  accordingly  an  order  for  oompoaition. 
sale  at  the  instance  of  an  equitable  mortgagee  of  the  estate  of 
the  debtor  was  refused  (t).      The  same'  principle  would  seem  to 
hold  good  under  the  present  law,  as  a  receiving  order  does  not 
divest  a  debtor  of  his  property  (A;),  and  on  the  approval  of  a 
composition,  the  debtor  or  the  trustee  in  the  composition  (as  the 
dase  may  be)  is  entitled  to  be  put  into  possession  of  the  debtor's 
properly  (/). 

A  mortgagee  by  deposit  of  title  deeds  may  obtain  an  order  Mortgagee 
for  sale  under  the  Bankruptcy  Eules(m),  and  a  memorandum  of  maj  applj. 
deposit  is  not  necessary  to  enable  him  to  do  so  (n). 


[h)  Exp,  Bignoldy  3  Deac.  161  ; 
SeaUm  y.  Tun/ford^  L.  R.  11  Eq.  591. 

(e)  Exp.  Tumtr,  9  Mod.  418 ;  Exp, 
Wake,  2  Deac.  352.  See  Exp,  Nunn, 
I  Deac.  393. 

(d)  Exp.  MiUer,  3  De  G.  ft  S.  553. 

(e)  Exp.  Broadbent,  4  D.  ft  C.  3  ; 
Exp.  Atttcoodf  2  M.  ft  A.  24  ;  Exp. 
Sykes,  13  Jur.  486,  Bky. 

(/)  Exp.  WoM^  2  M.  D.  ft  De  G. 
730. 

{g)  Exp.  Lhydf  Re  IreUmdf  3  Deac. 
306. 


(A)  32  ft  33  7iot.  o.  71. 

(i)  Exp.  Manehetter  and  Liverpool 
Banking  Co.^  Be  Littler,  L.  B.  18  Eq. 
249. 

{k)  Rhodes  r.  Bawton,  16  Q.  B.  D. 
553,  0.  A. ;  Re  Smith,  Exp.  Maeon, 
(1893)  1  Q.  B.  323. 

(0  Bankmptoy  Act,  1890  (53  ft  54 
Vict.  c.  71).    R.  30. 

(m)  Exp.  Powell,  De  G-.  435. 

(m)  Exp.  Drake,  1  M.  D.  ft  De  G-. 
439. 
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ICRMUftd  off 

nBodnIeBi 


Chap.  LL        I^  ^1^  ^^''^^  ^  ^  mortgage  by  deposit  withont  any  mefmo- 
(It.)        randinn  or  other  eyidenoe  in  writing,  the  Conit  refused  to  order 
"ffrffiwl  ■ftjT  *  '^v  ^^  hankn^t  being  dead  and  twelve  jean  having  elapsed 
between  the  deposit  and  the  application  for  the  sale  (o). 

An  application  by  a  depositee  for  a  sale  was  dismissed  with 
costs  where  the  bankmptcy  took  place  within  so  short  a  time 
after  the  deposit  was  made  as  to  raise  a  presumption  of  franda- 
lent  preference  which  was  not  rebutted  by  sufficient  evidence  of 
the  bona  fidesi  of  the  transaction  (/>).  And  the  Court  always 
r^;aids  advances  made  under  such  circumstances  with  so^icion, 
and  will^  at  the  request  of  the  trustee,  direct  an  inquiry  as  to 
the  drcumstanoes  under  which  the  security  was  given  (9).  In 
such  cases  the  Court,  unless  satisfied  that  the  security  was  not 
made  in  contemplation  of  bankruptcy,  may  order  the  mortgagee 
to  deliver  up  the  goods  to  the  trustee  in  the  bankruptcy  (r). 

If  a  security  is  created  by  the  deposit  of  mortgage  securities, 
and  there  is  any  doubt  as  to  the  nature  or  amount  of  the  bank- 
rupt's interest  under  the  mortgage,  this  ought  to  be  ascertained 
before  a  sale  is  directed  («).  So,  if  the  mortgagee  insists  that 
the  deposit  was  made  as  a  security  for  future  advances,  as  well 
as  for  the  debt  then  due,  and  the  debtor,  by  affidavit,  deny  the 
fact,  the  Court  will  direct  an  inquiry  in  respect  of  what  debt 
the  deposit  was  made  {f)\  If  the  deposit  was  made  by  the 
solicitor  of  the  bankrupt,  it  must  be  shown  that  he  had  authority 
to  make  it  (u). 

In  questions  respecting  the  exLstenoe  of  equitable  mortgages, 
as  by  deposit  of  deeds  and  the  like,  the  Court  will  not  in  future 
refer  the  question,  but  will  itself  decide  the  poiQt(j').  If 
the  Court  decide,  in  the  first  instance,  on  the  validity  of 
the  claim  of  the  mortgagee,  the  dedsion  is  conclusive  in  bank- 
ruptcy (y). 

The  right  of  the  depositee  to  a  sale  is  not  affected  either  by 
^S^aBdmn  <^  imperfection  iu  the  memorandum  or  in  the  deposit,  provided 

of  depoflit. 


InqmrjMto 

iDterert  and 
extent  off 


tionoff 
TaUditjoff 


f-lffifry , 


Sffect  off 


f 


(0)  J£xp.  Jonei^  3  H.  ft  A.  152. 

\p)  Exp.  Morgan^  1  M.  B.  &  De  G. 
116. 

(q)  Eip,  Wake,  2  Deac.  352 ;  Exp. 
Dewdney,  4  D.  &  G.  181 ;  Exp.  Clouten, 
3  M.  D.  ft  De  O.  187. 

(r)  Exp.  Aimwarih,  2  Deac.  663. 

(«)  Exp.  Bignoldf  1  Deac.  515  ;  Exp. 
Maekoff,  1  M.  D.  ft  De  Or.  550. 

({)   Exp.  Mountfort,    14  Yee.   606  ; 


Exp.  Martin,  4  D.  ft  C.  457.  Aod  see 
Ferri9  t.  Muilins,  2  Sm.  ft  G.  378 
Easket  y.  Sk^el,  11  W.  K  1019 
Maugham  t.  Ridieg,  8  L.  T.  N.  S.  309 
Shaw  ▼.  Fo9ter,  L.  £.  5  H.  L.  321 
affirming  MeCreight  v.  Foster,  L.  &.  5 
Gh.  604. 

(u)  Exp.  Coleman,  4  Deac.  242. 

(x)  Exp.  SmUh,  1  D.  ft  G.  441. 
f)  Exp.  Jenningt,  2  Swanst  360. 
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the  intention  to  complete  the  seourity  be  shown.  Freeholds  and  Chap.  LI. 
leaseholds  have  alike  been  ordered  to  be  sold  where  the  deposit  (iv.) 
of  the  deeds  relating  to  both  was  complete,  though  the  memo- 
random  related  to  one  only  (2),  and  where  both  were  specified 
in  the  memorandum,  but  the  deeds  deposited  related  to  one 
only  (a).  Nor  is  it  a£Eeoted  by  an  arrangement  made  subsequent 
to  the  security  between  a  mortgagor  and  a  third  person,  under 
which  the  latter  acquires  an  interest  in  the  mortgaged  pro- 
perty (6). 

If  an  equitable  mortgagee  take  a  legal  mortgage  with  notice 
of  the  bankruptcy,  and  on  that  account  void,  his  right  to  a  sale 
imder  the  equitable  mortgage  is  only  suspended,  and  revives 
when  the  legal  security  is  declared  to  be  inoperative  (c). 

The  mortgagee  who  applies  for  a  sale  must  bring  before  the  What  partdes 
Court  all  persons  with  whom  deeds  relating  to  the  propety  have  t^ore  Gonrfc. 
been  deposited  by  the  bankrupt  (d). 

Where  the  equitable  mortgagee  applying  for  a  sale  is  also  the 
petitioning  creditor  and  the  trustee,  the  order  for  sale  will  not 
be  made  ex  parte^  but  will  be  served  on  the  bankrupt  and  on  one 
of  the  creditors,  with  notice  that  the  service  is  by  order  of  the 
C!ourt  {e).  And  where  the  applicant  was  the  assignee  of  another 
estate,  the  creditors  of  which  were  interested  in  the  security,  no 
order  for  sale  was  made  until  the  appointment  of  persons  in  the 
nature  of  assignees  to  protect  such  interest  (/). 

The  Court  will  not,  as  a  general  rule,  postpone  the  sale  on  Poetpone- 
the  application  of  the  trustee,  without  the  mortgagee's  con- 
sent, the  right  of  the  trustee  being  only  to  redeem  the  mort- 
gagee (5^). 

The  conduct  of  the  sale  is  in  the  discretion  of  the  Court.  As  Condnofc  of 
a  general  rule,  where  the  security  is  sufficient,  the  conduct  of  "^* 
the  sale  will  be  given  to  the  trustee ;  but  where  the  security  is 
insufficient,  it  will  be  given  to  the  mortgagee  (A).  It  makes  no 
difference  in  this  respect  that  the  mortgage  deed  contains  a 
power  of  sale  {%).  But  if  the  creditor  entitled  to  the  seourity 
happens  to  be  the  trustee  under  the  bankruptcy,  or  he  and  the 


(f)  Exp.  Bohimon,  1  D.  ft  G.  119.  (/)  Exp,  ffamsi,  4  Deao.  20. 

(a)  E^,  Zeathes,  3  D.  ft  0.  112.  Q)  Exp.  Eelehsr,  2  D.  ft  0.  687. 

b)  Exp,  Booth,  2  D.  ft  G.  69.  (A)  Ee  Jordan,   13   Q.  B.   D.   228. 

e)  Exp.  Harvey,  3  Deao.  647.  See  Exp.  MeOregor,  4  De  G.  ft  S.  603 ; 
[d)  Exp.  Burt,  1  M.  D.  &  De  G.      Exp.  Cuddon,  3  M.  D.  ft  De  G.  302. 

191.  (»)  Exp,  Dafit,  Bs  HagUy,  3  D.  ft  G. 

(#)  Be  Parker,  M.  ft  Bli.  394.  604 ;  Exp,  Hodgton,  1  Gl.  ft  J.  12. 
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Chap.  LL 

(IT.) 


majbid. 


KotigBgee 
Abo  tnwtee 
Oflaoot  bid. 


trusiee  haye  the  fiame  solidtoTy  some  independent  fiolidtor  oogfat 
to  be  employed  to  make  the  neoessaiymqiiirieBastotheBecaiifyy 
'  and  to  take  the  account,  as  well  as  to  conduct  the  sale  {k). 

Although  the  trustee  delays  selling  under  an  order  obtained 
by  the  mortgagee  for  sale  of  the  mortgaged  premisesy  with 
liberty  for  him  to  bid,  the  Court  will  not  give  the  mortgagee 
the  conduct  of  the  sale  (/). 

A  trustee  having  the  conduct  of  the  sale  is  not  entitled  to  fix 
a  reserve  price  except  with  the  mortgagee's  consent,  or  upon  an 
undertaking  to  pay  the  mortgagee  his  principal,  interest  and 

costs  (m). 

If  the  mortgagee  desires  to  bid  at  any  sale,  he  may  do  so, 
although  the  mortgage  contains  a  power  of  sale,  as  it  is  for  the 
advantage  of  the  creditors  that  there  should  be  as  many  bidders 
as  possible  (n). 

But  if  the  mortgagee  is  also  the  trustee,  the  value  of  the  pro- 
perty shonld  be  previously  ascertained,  and  directions  given  for 
it  not  to  be  sold  for  less  than  a  specified  sum  (o). 

If  the  trustee  himself  become  the  purchaser,  being  also  a 
mortgagee,  the  property  will  be  ordered  to  be  resold,  subject  to 
his  claim  as  mortgagee  (jt^),  though  the  sale  was  sanctioned  by  a 
resolution  of  creditors  {q).  A  sale  to  a  relative  of  the  trustee  is 
also  void  (r). 

If  the  property  be  bought  in  by  the  trustee,  the  mortgagee, 
by  applying  for  a  second  sale,  waives  all  claim  against  the  trustee 
for  any  difference  in  the  amount  of  biddings  between  the  first 
and  second  sales  (s). 

A  mortgagee  will,  if  he  becomes  the  purchaser,  be  subject  to 
the  same  rule  as  any  other  purchaser  as  to  payment  of  a  deposit 
and  costs  (t). 


(k)  Exp.  Cowdry,  2  Gl.  &  J.  272; 
Exp,  Bolfe,  1  D.  &  0.  77 ;  Exp.  Orem- 
wood,  \  D.  k  C.  642;  Exp.  Lees^  2 
D.  &  C.  360.  See  Exp.  Haines,  4 
Deac.  20 ;  Exp.  Bromage,  De  G.  375. 

(0  Exp.  MeOregor,  4  Be  G.  &  S. 
603. 

(m)  Exp.  Skinner,  I  IC.  &  A.  81  ; 
Exp.  Barnard,  3  D.  &  C.  291. 

(m)  Exp.  Hodg»on,  1  Gl.  &  J.  12; 
Exp.  Bavii^  Ee  Hagley,  3  D.  &  0.  604 ; 
Exp.  Bacon,  2  B.  &  0.  181. 

(o)  Exp.  Young,  De  G.  146;  Exp. 
ffolgman,  8  Jut.  166. 


{p)  Exp.  l^irmll,  3  D.  &  C.  346; 
Exp.  Beynolda,  5  Yes.  707 ;  Exp.  Eodg- 
ton,  1  GL  &  J.  12 ;  Exp.  Letcia,  1  Gl. 
kJ.  69 ;  Exp.  Buxton,  1  Gl.  ft  J.  355. 

(q)  Be  Wainwright,  19  Ch.  B.  140, 
147. 

(r)  Exp.  Forder,  W.  N.  (1881)  117, 
C.  A.;  Be  Moore,  W.  N.  (1881)  161. 

(«)  Exp.  Baldock,  2  B.  &  C.  60. 

(0  Exp.  Tatham,  1  M.  &  A.  335  ; 
Exp.  Stephens,  2  M.  &  A.  31 ;  Exp. 
Wilson,  M.  &  Chit.  110;  Bowles  y. 
Perring,  6  Moo.  290. 
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The  Court  cannot  compel  a  second  mortgagee  who  does  not 
daim  under  the  bankruptcy  but  rests  on  his  security,  to  concur 
in  a  sale  obtained  by  a  prior  mortgagee  (m).  Where  there  are 
several  incumbrancers,  the  Court  can  only  sell  either  with  the 
concurrence  of  all  or  subject  to  the  rights  of  those  who  refuse  to 
concur  (a?). 

Where  a  mortgagee  purchased  under  an  order  of  the  Court, 
and  his  principal  and  interest,  calculated  up  to  the  24th  of 
March,  exceeded  the  purchase-money,  it  was  held  that  he  was 
entitled  to  be  let  into  possession  from  the  preceding  Christ- 
mas (^). 

Whether  the  conduct  of  the  sale  is  given  to  the  trustee  or  to  Costs. 
the  mortgagee,  the  costs,  charges,  and  expenses  of  the  trustee 
properly  incurred  will  be  a  first  charge  on  the  proceeds  of 
sale  (z). 

On  the  other  hand,  if  the  trustee  raise  objections  on  frivolous 
or  mistaken  grounds,  he  will  only  have  costs  out  of  the  general 
estate,  or  may  be  made  to  pay  the  costs  which  arise  out  of  his 
improper  opposition  {a). 

A  mortgagee  will  generally  be  allowed  the  costs  of  his  appli- 
cation out  of  the  proceeds  of  sale  (b).  But  it  is  a  settled  rule 
that  an  equitable  mortgagee  by  deposit,  unaccompanied  by  any 
memorandum  or  evidence  in  writing  of  the  purpose  of  the 
deposit,  will  not  be  entitled  to  his  costs  out  of  the  proceeds  of 
sale,  but  must  pay  them  personally  {c).  This  rule  does  not 
apply  in  the  case  of  deposits  of  securities  with  bankers,  it  being 
the  ordinary  custom  of  their  business  to  take  deposits  without 
memoranda  {d). 

If  the  same  mortgagee  takes  a  deposit  of  deeds  relating  to 
freeholds  and  leaseholds,  or  several  deposits,  with  a  memo- 
randum accompanying  only  the  deposit  of  one  set  of  deeds,  the 
costs  will  be  apportioned  {e). 


Chap.  LI. 

(iv.) 


(m)  £xp.  Jaeksony  5  Yes.  357. 

(«)  JBxp.  Wright,  3  M.  &  A.  49  ; 
Exp.  Tophantf  1  Madd.  38  ;  Exp.  Eurt, 
1  M.  D.  &  De  O.  191. 

(y)  Sates  t.  Bonnor,  7  Sim.  427. 

\z)  R$  Jordan^  Exp.  Hcurxsony  13  Q. 
B.  D.  228. 

(a)  Exp.  Home,  1  Madd.  622.  See 
Exp.  Bate,  1  M.  &  Chit.  68. 

(6)  Exp.  Broum,  1  D.  ft  C.  34 ;  E^. 
Berk$leyy  2  M.  &  A.  64. 


(e)  Exp.Briffhtensy  I  Swanst.  3;  Exp. 
Trew,  3  Madd.  372.  And  see  Exp. 
Sykes,  Buck,  349  ;  Exp.  Moss,  3  De  G. 
ft  S.  699 ;  Exp.  Eobinson,  1  D.  ft  C. 
119;  Exp.  Anderson,  3  De  G.  ft  S. 
600  ;  Exp.  Barolay,  5  De  G.  M.  ft  G. 
403. 

id)  Exp.  Moss,  3  De  G.  ft  S.  699. 

[e)  Exp.  Eohmson,  1  D.  ft  C.  119 ; 
Exp.  Ford,  3  M.  D.  ft  De  G.  467  ;  Exp. 
Thorpe,  3  M.  ft  A.  441. 
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Chap.  LI.        A  subsequent  memorandum  may  entitle  the  mortgagee  to  his 
(iv.)        costs,  if  it  clearly  indicates  the  purpose  of  the  deposit  (/),  but 
not  otherwise  {g), 

A  mortgagee  who  has  lost  his  memorandum  must  bear  all 
costs  occasioned  by  the  loss  {h). 

If  a  surety  applies  for  the  sale  of  property  mortgaged  to  him 
as  an  indemnity  against  the  debt  which  he  has  guaranteed,  the 
proceeds  of  the  sale  will  not  be  applied  either  in  payment  of  the 
creditor,  or  for  the  indemnity  of  the  surety,  until  so  much  of  the 
creditor's  proof  as  is  equal  to  the  amount  of  the  proceeds  has 
been  expunged  (t). 
ofpropOTty*^^      A  security  for  the  payment  of  an  annuity  may  be  realized 
charged  with  under  the  direction  of  the  Court,  in  the  same  way  as  in  the  case 
annul  y.  ^j  ^^  ordinary  mortgage.     In  such  cases,  the  proceeds  will  be 

applied,  after  paying  the  expenses,  in  payment  of  any  arrears 
due  at  the  date  of  the  bankruptcy,  and  the  value  of  the  an- 
nuity (A).  If  the  annuity  is  secured  by  a  policy  of  insurance, 
the  proceeds  of  the  policy  will  be  applied,  after  paying  expenses, 
first,  in  payment  of  past  premiums  paid  by  the  creditor  and 
interest  thereon,  and  then  in  paying  the  arrears  and  value  of 
the  annuity  (/). 
Right  to  rents      jhe  efEect  of  an  order  of  a  Court  of  Bankruptcy  for  the  sale 

after  order  ,  ^    */ 

for  Bale.  of  mortgaged  property  on  the  rights  of  the  mortgagee  during 

the  interval  between  the  date  of  the  order  and  the  completion 
of  the  sale  is  different  according  as  the  mortgage  is  legal  or 
only  equitable.  A  legal  mortgagee  may  enter  into  possession  at 
any  time,  and  hew  a  legal  right  to  receive  the  rents  of  the  mort- 
gaged property,  which  he  may  enforce  by  requiring  the  tenants 
to  pay  the  rents  to  him  {m).  An  order  for  sale  does  not  in  any 
way  affect  this  legal  right,  and  if  he  neglect  to  enforce  it  by  his 
own  action  the  order  will  not  entitle  him  to  receive  the  rents  («), 
unless,  indeed,  the  mortgagee  refrains  from  giving  notice  to  the 
tenants  by  arrangement  with  the  trustee  for  their  mutual  con- 
venience in  dealing  with  the  bankrupt's  estate  (p). 

If  the  tenants,  after  notice  by  a  legal  mortgagee  to  pay  their 

(/)  Exp,  Reynolds,  2  M.  &  A.  104.  J.  29  ;  Exp,  Fiaher,  2  Gl.  &  J.  102  ; 

(g)  Exp,  Smith,  1  M.  D.  &  De  G.  Exp.  Key,  1  Madd.  428. 
166.  (/)  Exp.   Tiemey,  Mont.  78  ;    Exp. 

{h)  Exp,  Eogere,  Ee  Gregory,  3  M.  D.  Vamash,  1  M.  D.  &  De  G.  614. 
&  be  G.  297.  M  Ante,  p.  814. 

{%)  Exp.  SherrinyUm,  1  M.  D.  &  De  (fi)  J^  v.  Biyys,  9  B.  &  Or.  245  ; 

G.  195.  Exp.  Living,  Re  Tomhe,  2  M.  &  A.  223. 

{k)  Exp.  Slack,  I  Gl.  &  J.  346 ;  Exp,  (o)  Exp.   Barnes,   3  M.   &  A.  497. 

JPriee,  Buck,  221 ;  Exp.  Webb,  2  GL  &  See  Exp,  Carr,  2  M.  D.  &  De  G.  684. 
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Chap.  LI. 
(iv.) 


rents  to  him,  pay  them  to  the  trustee,  the  latter  will  be  entitled 
to  retain  them,  but  the  mortgagee  may  recover  from  the  tenants 
all  rents  so  paid  (p). 

An  equitable  mortgagee,  however,  has  no  legal  right  to 
receive  rents,  and  cannot  entitle  himself  to  do  so  by  giving 
notice  to  tenants  (7),  In  order  to  entitle  himself  to  the  rents, 
he  must  take  out  equitable  execution,  as  by  obtaining  the 
appointment  of  a  receiver  (r).  The  effect  of  an  order  for  sale 
in  bankruptcy  is  equivalent  to  an  order  for  a  receiver;  and 
accordingly,  from  the  time  when  the  Court  takes  the  property 
into  its  own  hands,  the  rent  follows  the  title  to  the  property, 
just  as  the  appointment  of  a  receiver  would  give  the  rents  to  the 
equitable  mortgagee  («). 

An  equitable  mortgagee  who  has  received  rents  from  tenants 
cannot  be  compelled  to  refund  them  to  the  trustee  (t). 

Similarly,  a  legal  mortgagee  is  not  entitled  to  the  growing  Growing 
crops  unless  he  actually  takes  possession  (u).  And  he  cannot  ^  ^' 
recover  in  respect  of  crops  which,  before  he  obtains  possession, 
have  been  carried  off  by  the  mortgagor  or  his  trustee  (x).  So 
where  a  mortgagee  obtained  the  usual  order  for  sale,  and  subse- 
quently, before  the  crops  were  sold,  applied  to  the  assignees  for 
possession  in  order  to  take  and  sell  the  crops,  it  was  held  that 
he  was  not  entitled  to  an  account  against  the  assignees  in  respect 
of  the  crops  which  were  disposed  of  by  them,  or  for  delivery  up 
of  those  which  were  not  sold  (y).  But  where  in  a  liquidation 
the  mortgagee  put  a  man  in  possession  and  applied  to  the  trustee 
for  the  crops,  the  latter  was  restrained  from  cutting  the  growing 
crops  (»). 

The  right,  however,  of  an  equitable  mortgagee  to  growing 
crops  on  land  in  the  mortgagor's  occupation,  just  as  his  right  to 
the  rents  of  the  land  (a),  attaches  from  the  date  of  the  order  for 
sale  (6). 


(p)  Exp,  Wilson,  2  y.  &  B.  262. 
See  jRe  Gtyrdon,  61  L.  T.  30. 

(q)  Exp.  Burrell,  3  M.  &  A.  440; 
Exp.  Seott,  3  M.  &  A.  692.  And  see 
antef  p.  816. 


(r\  AnU,  p.  816. 


Exp.  Thorpe,  3  M.  &  A.  441. 
See  alflo  Exp.  Bignold,  2  M.  &  A.  214 ; 
Exp.  Smith,  3  M.  D.  &  De  Ot.  680 ; 
Exp.  Ramzbottom,  2  M.  &  A.  79 ;  Exp. 
Tenfold,  4  De  G.  &  S.  282 ;  Exp.  Pollard, 
1  M.  D.  &  De  G.  270. 

(t)  Sumpter  v.  Cooper,  2  B.  &  Ad. 
223 ;  Garry  y.  Sharratt,  10  B.  &  Or. 
716 ;  Pope  T.  Biggs,  9  B.  ft  Cr.  246. 


(m)  Be  Gordon,  61  L.  T.  299;  anU, 
p.  819. 

{x)  Exp.  Temple,  I  GI.  &  J.  216 ; 
Exp.  National  Mercantile  Bank,  Be 
Phillips,  16  Ch.  D.  104,  0.  A. 

(y)  Exp.  Temple,  I  Gl.  &  J.  216.  See 
Hodgson  y.  Gaeeoigne,  6  B.  &  Aid.  88  ; 
Partridge  v.  Bere,  5  B.  &  Aid.  604. 

{z)  Bagnall  y.  Villar,  12  Oh.  D.  812, 
V.-C.  HaU.  See  Be  Gordon,  61  L.  T. 
299. 

(a)  Supra. 

(h)  Exp.  Bignold,  2  Gl.  &  J.  273.  See 
Sj^,  Alexander,  2  Gl.  &  J.  276. 
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CHAPTEE  LII. 


OF  THE  remedies  OF  A  MORTGAGEE  IN  ADMINISTRATION  OF 
THE  ESTATE  OF  A  DECEASED  MORTGAGOR. 

^gnment     i.— Creditor's  Administration  Action  in  Chancery  Division. — By 

trationaotionB  the  Judioatiire  Act,  1873(a),  s.  34,  all  oaxiBes  and  matters 
Di^^T^    relating  to  the  administration  of  the  estates  of  deceased  persons 

are  assigned  to  the  Chancery  Division. 
By  the  Coimty  Courts  Act,  1888  (6),  s.  67,  it  is  enacted 

that — 


Jurisdiction 
of  Coimtj 
Courts. 


**  The  Court  shall  have  and  exercise  all  the  powers  and  authority 
of  the  High  Court  in  actions  ...  by  creditors,  legatees  (whether 
specific,  pecuniary  or  residuary),  devisees  (whether  in  trust  or  other- 
wise), heirs-at-law  or  next  of  kin,  in  which  the  personal  or  real,  or 
personcd  and  real  estate,  against  or  for  an  account  or  administration 
of  which  the  demand  may  be  made,  shall  not  exceed  in  amount  or 
value  the  sum  of  500/." 


Ko  juriBdic- 
tion  to  stay 
action  in 
High  Court. 

Mortgagee 
may  bring 
administra- 
tion action. 

Commence- 
ment of 
action. 


A  County  Court  before  which  an  administration  suit  is 
pending  has  no  power  to  stay  proceedings  in  the  High  Court  in 
respect  of  claims  provable  in  the  administration  suit  (c). 

It  is  clear  that  a  mortgagee  may  bring  an  action  in  the 
Chancery  Division  against  the  representatives  of  a  deceased 
mortgagor  for  administration  of  the  estate  of  the  latter. 

The  action  may  be  commenced  either  by  writ  or  by  originating 
summons  under  R.  S.  C,  Ord.  LV.  r.  4.  A  writ  is  necessary  if 
the  debt  is  disputed  (d). 

If  the  plaintiff  seeks  to  prove  against  the  general  assets  for 
his  debt  or  for  the  balance,  after  deducting  the  amount  actually 
realized  by  his  security,  or  the  assessed  value  thereof,  he  must 
sue  on  behalf  of  himself  and  the  other  creditors  (e).     But  it  is 


(»)  36  &  37  Vict.  c.  66. 
ib)  51  &  62  Vict.  c.  43. 
(e)  Cobbold  ▼.  Pryke^  4  Ex.  D.  315. 


(<0  ^  Fowert,  JAndseU  v.  Fhillips, 
89  Ch.  D.  291,  C.  A. 

(tf)  JSs  Boyle,  5  Ch.  D.  540. 


ACTION  m  CHANCERY  DIVISION. 


1125 


suffioieni,  if  it  appears  from  the  statement  of  claim  that  he  so   Chap.  LII. 
sues  (/) ;  and  leave  to  amend  by  making  the  suit  on  behalf        (i.) 
of  all  the  creditors  may  be  given  at  the  hearing  (g). 

The  grantee  of  an  annuity  speoifioaUy  charged  on  realty  may,  Right  of 
after  the  death  of  the  grantor,  bring  an  action  claiming  payment  annnitai^  to 
of  arrears  of  the  annuity  out  of  the  estates  charged,  and  if  the 
annuity  deed  contains  a  covenant  by  the  grantor  for  personal 
payment,  he  may  claim,  as  specialty  creditor,  payment  of  the 
deficiency  out  of  the  general  assets  (A).  An  annuitant,  whose 
annuity  is  not  in  arrear,  is  not  entitled  to  take  proceedings  for 
administration  (7^  ;  but,  if  an  administration  decree  is  obtained 
by  some  one  else,  the  annuitant  will  be  allowed  to  prove  for  the 
value  of  the  future  annuity  in  competition  with  the  other 
creditors  (k). 

A  creditor  suing  for  himself  and  all  other  creditors  may  Condaotol 
dismiss  his  action  at  his  pleasure  until  judgment,  but  not 
afterwards  (/).  But  he  may  dismiss  his  own  action  after 
judgment  in  another  creditor's  action  (m).  And  a  debenture 
holder  suing  on  behalf  of  himself  and  all  other  debenture 
holders  may  discontinue  further  proceedings  after  decree  (n). 

A  defendant  may  also,  before  judgment,  have  the  action 
dismissed  on  motion,  on  payment  of  the  debt,  with  interest 
and  costs  (0),  together  with  the  costs  of  other  defendants  (p). 

But  the  Court  refused  to  stay  proceedings  in  a  case  where  it 
appeared  that  the  interests  of  an  infant  defendant  might  be 
prejudiced  {q). 

Where  there  are  two  administration  actions,  and  judgment  Concnirent 
has  been  first  obtained  in  the  second  action,  the  mortgagee  ^  *°^' 
who  has  first  taken  proceedings  will  generally  have  the  conduct 
of  the  action  (r). 

The  legal  personal  representatives  of  the  deceased  debtor  are  Personal 

tepresenta- 


(/)  Stpre  V.  Oox,  24  W.  R.  317 ;  S^ 
ToiUnham,  (1896)  I  Ch.  628. 
is)  Wood»  Y.  Sowerby,  U  W.  R.  9. 

(h)  Booth  Y.  Zeyeetter,  3  Mj.  k  Cr. 
463. 

(i)  Se  Hargreavety  Lickt  y.  Rare,  44 
Ch.  D.  236,  C.  A. 

(k)  JEUBeeman^  Fowler Y.Jamei^(\^^^) 
iCh.  48. 

(0  Handford  y.  Storie,  2  S.  &  St. 
196  ;   Wood  y.  We»tall,  Yo.  306. 

(f»i)  Armatrong  y.  SioreTf  9  BeaY. 
277. 


In)  E$  Alpha  Co,,  (1903)  1  Ch.  203. 

\o)  Manton  y.  Eoe,  14  Sim.  363  ; 
Wainwright  y.  SeweU,  11  W.  R.  660. 
See  Darner  y.  Earl  of  Fortarlington,  2 
Ph.  30. 

{p)  Pemberton  y.  Ibpham,  1  BeaY.' 
316.  Bat  see  Eblden  y.  KynasUm,  2 
BeaY.  204,  where  the  oucmnstaiioes 
were  special. 

(q)  Clegg  v.  Clegq,  17  L.  R.  Ir.  118. 

(r)  Be  Matthewr  Stiate,  Matthewt  y. 
Matihewt,  34  L.  T.  718  ;  J2<f  Swire,  21 
Ch.  D.  647 ;  Dan.  Ch.  Pt.  (7th  ed.) 
1668. 
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necessary  parties  to  an  administration  action,  and  must  have 
been  duly  constituted  by  having  proved  the  will  or  obtained 
letters  of  administration  («)  ;  and  a  general  order  for  adminis- 
tration cannot  be  made  in  the  absence  of  such  representatives  (^). 
So,  it  was  held  that  a  creditor  could  not  issue  an  originating 
summons  for  administration  until  a  legal  personal  representative 
had  been  duly  constituted  (w).  And  it  would  seem  that  in  the 
case  of  a  testator  dying  after  1897,  all  the  executors  who  have 
not  disclaimed  must  be  parties  whether  they  have  proved  the 
will  or  not  (a?) . 

The  general  personal  representative  of  a  debtor  sufficiently 
represents  his  estate  for  the  purposes  of  an  administration 
action  (y) ;  but  not  so  a  mere  administrator  ad  litem  (2). 

The  executor  of  a  mortgagor,  who  distributes  the  assets 
without  providing  for  the  mortgage  debt,  is  personally  liable 
for  any  deficiency;  but  his  liability  is  determined  at  the  ex- 
piration of  six  years,  and  so,  d  fortiori^  is  that  of  an  executor  of 
an  executor  {a) . 

A  mortgagee,  suing  on  behalf  of  himself  and  all  other 
creditors  in  an  administration  action,  may  apply  to  have  his 
security  realized  by  sale  under  order  of  the  Court,  and  to  have 
any  deficiency  made  good  out  of  the  general  assets  (J).  It 
makes  no  difference  in  this  respect  that  the  security  is  merely 
equitable  (c) ;  and  a  sale  may  be  directed  on  the  appUoation  of 
a  mortgagee  in  an  administration  action  brought  by  another 
creditor  (rf). 

Where  the  Court  orders  a  sale  of  the  mortgaged  property 
belonging  to  a  deceased  debtor,  six  months  will  generally  be 
given  to  his  representatives  for  redemption  (e).     But  an  imme- 


(#)  Penny  v.  WatU,  2  Ph.  149  ; 
Beardmore  v.  Gregory ,  2  H.  &  M.  491  ; 
Cary  v.  Hilla,  L.  R  lo  Eq.  79 ;  Xowaell 
y.  Morris,  L.  £.  17  Eq.  20.  And  see 
R.  8.  C,  Ord.  LV.  r.  6  b. 

[i)  Groves  v.  lane,  16  Jar.  1061  ; 
DotPdestoell  y.  J)ou?denoell,  9  Ch.  D. 
294,  C.  A. 

{u)  He  Leaakj  Riehardeon  y.  Lea$k, 
W.  N.  (1891)  159;  65  L.  T.  199. 

(x)  Re  Pawley  and  London  and  Prov, 
Bank,  (1900)  1  Ch.  58. 

(y)  Re  Youngt,  Doggett  y.  Revett^  30 
Ch.  D.  421,  C.  A. 

(f)  DowdeaweU  y.  Dowdetwell,  9  Ch. 


D.  294,  C.  A. 

(a)  Re  Gale,  Blake  y.  Gale,  22  Ch.  D. 
820  :  Re  Mareden,  Bowden  y.  Leyland, 
26  Ch.  D.  783  ;  Re  Hyatt,  Bowles  y. 
Myatt,  38  Ch.  D.  609. 

(*)  Daniel  y.  Skipwith,  2  Bro.  C.  C. 
155;  Mondey  y.  Mondey,  1  V.  &  B. 
223  ;  Marshall  v.  MeAravey,  3  Dr.  & 
War.  232.  See  Bedford  y.  Leigh,  2 
Dick.  107. 

(c)  Broeklehuret  y.  Jeseop,  7  Sim. 
438. 

(rf)  Greenwood  y.  Taylor,  1  R.  &  My. 
186. 

{e)  Bell  y.  Carter,  17  Beay.  11. 
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diate  sale  will  be  directed  under  special  circumstances,  as  if  such   Chap.  LII. 
sale  is  shown  to  be  clearly  for  the  benefit  of  an  infant  (/).  (i.) 


According  to  the  present  practice,  though  the  rule  is  to  Form  of  order 
administer  the  person«Jty,  and  in  case  of  deficiency  to  haye  ^g^jjy  ®  ^^ 
recourse  to  the  realty,  a  sale  of  the  latter  is  frequently  directed 
with  the  approbation  of  the  judge  (g).  The  Court  has  power, 
under  R.  S.  C,  Ord.  LI.  r.  1,  to  order  an  immediate  sale  of  the 
realty  if  it  is  necessary  or  expedient  for  the  purposes  of  the 
action  (A). 

Where  in  an  administration  action  the  first  mortgagee  does  Sale  subject 
not  consent  to  a  sale,  the  sale  will  be  made  subject  to  his  ***  ™^  ^^' 
mortgage  {i) ;  and  where  a  mortgagee's  lien  is  claimed  in  an 
administration  suit,  but  the  mortgagee  refuses  a  tender  of  the 
amount  found  due  to  him  as  not  including  interest,  the  sale  is 
made  subject  to  the  lien,  and  the  mortgagee  will  not  be  allowed 
to  share  in  the  general  assets  {k)» 

If  the  mortgagee  consents  to  the  sale  of  the  property  com-  Asaent  of 
prised  in  his  mortgage  free  therefrom,  he  must  produce  and  ^^**^**^  *** 
deposit  in   Court  the  title  deeds    necessary  to  complete  the 
sale  (/). 

If  a  mortgagee   consents  to  the  sale  in  an  administration  Right  to 
action  of  the  mortgaged  property  free  from  his  mortgage,  he  is  "^*®"*®** 
only  entitled  to  six  months'  interest  from  the  date  of  such  con- 
sent, and  if  the  mortgage  debt  is  paid  off  within  that  time,  or 
otherwise,  to  interest  till  payment  (m). 

In  a  case  where  the  equity  of  redemption  in  a  mortgaged  Sale  to 
estate  escheated  to  the  Crown  on  death  of  the  mortgagor 
intestate,  unmarried  and  illegitimate,  and  the  estate  was  not 
worth  the  mortgage  money,  it  was  ordered,  in  the  administra- 
tion of  assets,  that  the  estate  should  be  sold  to  the  mortgagee  on 
his  agreeing  to  accept  it  in  full  discharge  of  his  debt,  with 
liberty  to  apply  to  the  Crown  for  a  grant  of  the  fee  simple  (n). 


U. — Administration  of  Insolvent  Estates  in  Bankruptcy. — By  the  Juriadiction 

of  the  C 
of  Bank 
raptoy. 


Bankruptcy  Act,  1883  (o),  as  amended  by  the  Bankruptcy  Act,  ^f  b^- 


)  Davis  y.  Dotoding,  2  Keen,  245.  (k)  Hempstead  y.  Hempstead,  4  Beay. 

j)  Seton  (6th  ed.),  1390  et  seq,  423. 

A)  Rt  Robinson,  Pickard  y.  Wheater,  (Q  Livsey  y.  Harding^  1  Beay.  343. 

3rCh.  D.  247.  (m)  Day  y.   Day,    31    Beav.    270; 

(i)  Langton  y.  Lanyton,  7  De  Q.  M.  Seton  (6th  ed.)i  342,  1428. 
&  G.  30 ;   JTiekenden  y.  Jtayson,  6  De  (»)  £oyers  y.  Maule,  1  Y.  &  G.  0. 

G.H.  &G.210.   Bat  see  44  &  46  Yiot.  0.6. 
0.  41,  B.  5,  ante,  p.  666.  (o)  46  &  47  Viot.  c.  62. 
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mortgagee's  remedies  in  administration. 


Chap.Ln.   1890  (jo),  a  jurisdiction  ooncurrent  with  that  of  the  Chancery 
(ii.)        Division  and  the  County  Courts  is  conferred  upon  the  Court  of 
Bankruptcy  to  administer  the  estates  of  debtors  who  have  died 
insolvent. 

By  the  Act  of  1883,  it  is  enacted  as  follows : — 

Administra-        Sect.  125.  '' (I.)  Any  creditor  of  a  deceased  debtor  whose  debt 
tion  in  would  have  been  sufficient  to  support  a  bankruptcy  petition  against 

^f^te" f^  °^  such  debtor  had  he  been  alive,  may  present  to  the  Court  (q)  a  peti- 
person^dyinff    *^°^  ^^  *^®  prescribed  form  (r),  praying  for  an  order  for  the  admini- 
inaolTent.         stration  of  the  estate  of  the  deceased  debtor,  according  to  the  law  of 
bankruptcy. 

"(2.)  Upon  the  prescribed  notice  (*)  being  given  to  the  legal 
personal  representative  of  the  deceased  debtor,  the  Court  may,  in 
the  prescribed  manner  {£),  upon  proof  of  the  petitioner's  debt,  unless 
the  Court  is  satisfied  that  there  is  a  reasonable  probability  that  the 
estate  will  be  sufficient  for  the  payment  of  the  debts  owing  by  the 
dececused,  make  an  order  for  the  administration  in  bankruptcy  of 
the  deceased  debtor's  estate,  or  may,  upon  cause  shown,  dismiss 
such  petition  with  or  without  costs.*' 


When  order 
for  adminis- 
tration in 
bankruptcy 
may  be  made. 


By  sub-section  3  of  this  section,  an  order  could  not  be  made 
until  after  two  months  from  probate  or  grant  of  administration, 
except  with  the  concurrence  of  the  personal  representative  of 
the  deceased,  or  upon  proof  that  the  deceased  had  committed  an 
act  of  bankruptcy  within  three  months  before  his  decease.  But 
tlicse  restrictions  are  removed  by  the  Act  of  1890,  which  enacts 
as  follows : — 

Administra-         Sect.  21  (1).  ''An  order  for  the  administration  of  a  deceased 

tion  in  bank-  person's  estate  may  be  made  under  section  125  of  the  principal  Act 

ruptcy  of  before  the  expiration  of  two  months  from  the  date  of  the  grant  of 

peMon^dvinir  probate  or  letters  of    administration,  without  the  concurrence  or 

Msolren^  proof  mentioned  in  sub-section  (3)  of  that  section." 


Petition 

before 

probate. 


No  vfidid  objection  can  be  raised  to  a  petition  under  these 
sections  on  the  ground  that  at  the  date  of  its  service  probate  or 
administration  to  the  estate  of  the  deceased  has  not  yet  been 


(p)  53  &  54  Vict.  c.  71. 

Iq)  The  ** Court"  means  the  Court 
having  jurisdiction  in  bankruptcy 
under  this  Act:  sect.  168.  And  the 
word  "  Court'*  in  thia  section  means 
the  Court  within  the  jurisdiction  of 
which  the  debtor  resided  or  carried  on 
business  for  the  greater  part  of  the 
six  months  immediately  prior  to  his 
decease:  sect.  125  (10). 

(r)  This  is  the  Form  given  in  the 


Appendix  of  Forms,  No.  11,  and  must 
be  verified  by  affidavit.  See  B.  R. 
1886,  r.  274. 

(<)  See  indorsement  on  Form  No.  11. 
This  notice  is  equivalent  to  notice  of 
an  act  of  bankruptcy.  See  sect.  125 
(9). 

(0  An  administration  order  under 
this  section  is  to  be  in  the  Form  No. 
42  in  the  Appendix.  See  B.  B.  1886, 
r.  277. 
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granted,  provided  that  such  probate  or  administration  has  been   Chap.  III. 
granted  before  the  hearing  of  the  petition  (w).  (ii.) 

With  regard  to  oases  where  prooeediDgs  for  administration  of  Transfer  to 
a  deceased  debtor's  estate  have  ahreadj  been  commeDced  in  the  Ck)urt  of 
Chancery  Division,  the  Act  of  18^3  enacts  as  follows : —  of^admmis^ 

tration  action 

Sect.  1 25.  "  (4.)  A  petition  for  administration  under  this  section  commenced  in 
shall  not  be  presented  to  the  Court  after  proceedings  have  been  Chancery 
commenced  in  any  court  of  justice  for  the  administration  of   a  •^*^***^o^- 
deceased  debtor's  estate,  but  that  Court  may  [in  Ruch  a  case,  on  the 
application  of  any  creditor,  and]  on  proof  that  the  estate  is  inBufE- 
cieut  to  pay  its    debts,    transfer  the    proceedings   to  the   Court 
exercising  jurisdiction  in  bankruptcy,  aud  thereupon   such  last- 
mentioned  Court  may,  in  the  prescribed  manner,  make  an  order  for 
the  administration  of  the  estate  of  the  deceased  debtor,  and  the  like 
consequences  shall  ensue  as  imder  an  administration  order  made  on 
the  petition  of  a  creditor." 

The  words  in  sect.  125  enclosed  in  brackets  are  repealed  by 
sect.  29  of  the  Act  of  1890,  whereby  it  is  enacted  that — 

Sect.  21.  **  (2.)  The  power  under  the  same  section  to  transfer  to  a 
Court  exercising  jurisdiction  in  bankruptcy  proceedings  commenced 
in  any  other  Court  for  the  administration  of  a  deceased  debtor's 
estate  may  be  exercised  without  the  application  of  any  creditor,  and 
whenever  the  latter  Court  is  satisfied  that  the  estate  is  insufficient 
to  pay  its  debts." 

The  power  of  the  Chancery  Division  to  transfer  the  adminis-  Power  of 
tration  of  an  insolvent  estate  to  the  Court  of  Bankruptcy  is  a  cSMetioMiy. 
discretionary  power,  and  is  not  exercised  as  a  matter  of  course 
because  the  estate  is  shown  to  be  insufhcient  to  pay  its  debts  (or). 

Under  sect.  126  of  the  Act  of  1883,  the  Chancery  Division  Transfer  to 
may,  even  after  judgment  and  further  subsequent  proceedings,  County  Court. 
transfer  the  administration  of  the  estate  of  an  insolvent  debtor 
to  a  County  Court  (y). 

iii. — ^Proof  by  secured  Creditors  in  Administration. — There  No  distinction 
being  now  no  distinction  in  the  administration  of  assets  between  ^^^^  ^tween " 
debts  by  simple  contract  and  debts  by  specialty,  a  mortgagee  debts  by 
will  gain  no  advantage,  as  regards  proof  for  his  debt,  or  for  the  contract  and 


specialty. 


{u)  JRs    Sleet,   Exp.    Sleet,   (1894)   2  lU  TTearer,  ffiffffs  v.  Wearer,  29  Ch.B. 

Q.  B.  797.  236 ;  Senhotue  y.    Mawtum,   62  L.  T. 

(x)  Be  Baker,  ITtcholt  v.  Baker,  44  746. 
Cb.  D.  262,  C.  A.    As  to  grounds  on  (^)  Be  York,  Atkinson  y.  Bowell,  36 

whioh  a  transfer  has  been  ordered,  see  Ch.  D.  233. 

,     VOL.  II. 


1130 


mohtoagee's  bemedies  in  administration. 


Chap.Ln. 

(iii) 


Jnd^ent 
creditor. 


Bight  of 
mortgagee. 


Rule  where 
the  estate  is 
injBolyent. 


balance  thereof,  after  realizing  or  assessing  his  seonritj,  by 
reason  of  a  covenant  for  personal  payment  contained  in  his 
mortgage  (a). 

If  the  mortgagee  had  recovered  judgment  against  the  deceased, 
and  registered  his  judgment  under  the  stat.  23  &  24  Yict.  c.  38, 
s.  3,  now  repealed  (a),  he  would  gain  priority  over  judgment 
creditors  whose  judgments  were  not  registered,  as  well  as  over 
other  creditors  by  simple  contract  or  specialty  (4).  But  a  fore- 
closure decree  is  not  a  judgment  {c)  ;  nor  an  order  for  account 
and  payment  of  what  may  be  found  due  {d),  though  in  pur- 
suance of  such  order  the  amount  due  has  been  found  by  the 
Master's  certificate  {e). 

According  to  the  former  practice  in  equity,  the  rule  was,  that, 
in  the  administration  of  the  estate  of  a  deceased  mortgagor,  if 
the  estate  was  solvent,  the  mortgagee  was  entitled  to  avail  him- 
self of  all  his  rights  against  the  mortgagor's  general  estate,  and 
also  of  his  security ;  he  was  allowed  to  prove  for  his  whole  debt, 
and  also  to  make  what  he  could  of  his  security,  not  receiving 
more  than  twenty  shillings  in  the  pound,  and  the  debt  of  the 
secured  creditor  was  taken  as  it  stood  when  the  claim  was  sent 
in,  although  the  security  might  have  been  partly  realized  before 
adjudication  (/). 

Before  the  Judicature  Act,  1875  (g),  in  the  administration  of 
an  estate  of  a  deceased  debtor,  the  fact  of  insolvency  made  no 
difference  in  the  payment  of  debts,  which  were  payable  according 
to  their  legal,  or  equitable,  priority ;  but  in  sect.  10  thereof  the 
following  provision  is  made  : — 

**  In  the  administration  by  the  Court  of  the  assets  of  any  person 
who  may  die  after  the  commencement  of  this  Act,  and  whose  estate 
may  prove  to  be  insufficieDt  for  the  payment  in  full  of  his  debts 
and  liabilities,  and  in  the  winding  up  of  anj  company  under  the 
Companies  Acts,  1862  and  1867,  whose  assets  may  prove  to  be 
insufficient  for  the  payment  of  its  debts  and  liabilities  and  the  costs 
of  winding  up,  the  same  rules  shall  prevail  and  be  observed,  as  to 
the  respective  rights  of  secured  and  unsecured  creditors,  and  as  to 
debts  and  liabilities  provable,  and  as  to  the  valuation  of  annuities 


(z)  Stat.  32  ft  33  Vict.  o.  46. 

(a)  63  ft  64  Vict.  c.  26. 

(b)  Fan  Oheluive  t.  Nerinekt,  21  Ch. 
D.  189 ;  Se  lUuige,  Lavidton  y.  Illidffe, 
27  Ch.  D.  478,  C.  A. 

{e)  Wihon  r.  Lady  Luntany,  18  Beay. 
299. 
(i)  Chadwiek  t.  Eolt,  8  De  G.  M.  ft 


G.  684.    See  Widgery  y.  Tepp&r^  6  Ch. 
D.  364,  C.  A. 

U)  Earl  ofMantfield  y.  OgU,  4  De  G. 
ft  J.  36. 

(/)  JfMOfi  T.  Boggy   2  My.  ft  Cr. 
443. 

ip)  38  ft  39  Vict.  0.  77. 
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and  future  and  contingent  liabilities  respectively,  as  may  be  in  force    Chap.  LII. 
for  the  time  being  under  the  law  of  bankruptcy,  with  respect  to  the         fill.) 

estates  of  persons  adjudged  bankrupt ;  and  all  persons  who  in  any  _ — 

Buch  case  would  be  entiUed  to  prove  for,  and  receive  dividends  out 
of  the  estate  of  any  such  deceased  person,  or  out  of  the  assets  of 
any  such  company,  may  come  in  under  the  decree  or  order  for  the 
administration  of  such  estate,  or  under  the  winding  up  of  such 
company,  and  make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act." 

It  has  been  said  that  the  whole  object  of  the  section  was  to  do 
away  with  the  rule  in  Mason  v.  JBogg  (A). 

The  words  "  may  prove  to  be  insufficient "  mean  where  there 
is  sufficient  reason  to  believe  that  the  estate  will  prove  insol- 
vent (i). 

This  section  affects  the  rights  of  secured  creditors  as  amongst 
themselves,  as  well  as  the  rights  of  secured  creditors  as 
between  them  and  the  imsecured  creditors,  by  regulating 
the  mode  of  proof  by  creditors,  according  as  they  are  secured  or 
unsecured,  in  conformity  with  the  rules  of  the  bankruptcy 
law  {k). 

Where  an  insolvent  estate   is   being   administered  in  the  Mortgrasee 
Chancery    Division,   the  effect    of    this  section  is  to  render  ^Jri^not- 
applioable  the  provisions  of  sect.  9  of  the  Bankruptcy  Act,  withstandingr 
1883  (/),  so  that  the  institution  of  the  proceedings  does  not  affect  tion. 
the  power  of  any  "  secured  creditor "  within  the  meaning  of 
that  Act  to  realize  or  otherwise  deal  with  his  security,  and 
to  prove  for  the   balance   after  deducting   the   net  amoimt 
realized  (m). 

A  sub-mortgagee  may  prove  against  the  estate  of  the  mort-  Proof  hj  snb- 
gagor  for  the  whole  amount  of  the  debt  secured  by  the  original  ^^'^fl^fi^- 
mortgage,  but  so  as  not  to  receive  more  than  twenty  shilliDgs  in 
the  pound  in  respect  of  principal,  interest  and  costs  of  his  own 
debt  (n). 

The  creditor  must  elect  how  he  will  deal  with  his  security  at  Time  when 
the  time  when  he  sends  in  his  claim  under  the  decree,  which  is  mJls/dfeL 
equivalent  to  proof  of  his  debt  in  bankruptcy  (o). 

{h)  16  Ch.  D.  p.  342.  {t)  46  &  47  Vict.  c.  62. 

(t)  rep  Je«iel,  M.  R.,  in  Be  Wopkim,       ^  V ,^^'^    r^^^^iKo^x  f  pf 
18^6h.  D.  370,  at  p.  377,  C.  A.    Sei      ^i'  Quarterma^ns  i  Case,  (1892)  1  Ch. 

£e  Whitaker,  (1904)  1  Ch.  299.  ^^^^j  ^ ^^^^^^^  ^^^^^,^^  ^^.^^^  ^  ^ 

{k)  Re   Whilaker,   (1901),   1   Ch.   9,  7  Eq.  399. 

overruling  £e  Maggi,  20  Ch.  D.  645.  (o)  Per  Jessel,  M.  R.,  in  HeMopkint, 

Aa  to  proof  by  secured  creditors  in  WiUiamt  y.  Hopkins,  18  Ch.  D.  at  p. 

bankruptcy,  see  ante,  pp.  1109  f^  $eq.  878,  C.  A.    See  Sarrieon  y.  Kirk,  inf, 
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mortgagee's  remedies  in  administration. 


Chap.Ln. 

(iii-) 

Proof  after 
certificate. 


Unregifitered 
bill  of  sale 
g^oodin  ad- 
zninidtration. 


No  interest 
allowed  after 
judgment. 


EfPeot  of  ad- 
zuinist  ration 
order  in 
bankruptcy. 


A  mortgagee  may  oome  in  and  prove  after  certificate  in  an 
administration  in  the  Chancery  Division,  if  there  are  assets  still 
undistributed  and  if  no  injustice  would  be  caused  thereby.  If 
the  debt  has  not  been  adjudicated  upon,  the  disallowance  of 
it  in  the  certificate  is  not  a  fatal  objection  {p).  The  fact  that 
the  creditor  might  during  the  administration  have  realized  his 
security  for  a  substantial  sum  is  not  in  itself  a  suflBcient  reason 
for  refusing  to  allow  him  to  come  and  prove  when  his  security 
turns  out  to  be  insufficient  (q). 

Sect.  10  is  not  intended  to  enlarge  the  assets  to  be  adminis- 
tered, but  only  to  vary  the  rights  of  the  persons  entitled  to  the 
assets ;  and  therefore  it  does  not  apply  the  rules  of  bankruptcy 
so  as  to  make  an  unregistered  bill  of  sale  void  as  against 
unsecured  creditors  of  the  insolvent  estate  of  the  deceased 
grantor  (r). 

A  creditor  on  the  insolvent  estate,  whose  debt  bears  interest, 
is  not  entitled  to  prove  for  interest  up  to  the  day  of  payment, 
but  only  to  the  date  of  the  judgment  for  administration,  which 
is  equivalent  to  a  receiving  order  in  bankruptcy  (s). 

Not  more  than  five  per  cent,  interest  can  geneially  be  allowed 
in  the  administration  of  insolvent  estates  (t).  But  this  section 
does  not  prevent  a  secured  creditor  who  has  realized  or  assessed 
his  security  from  allocating  such  value  in  discharge  of  interest 
at  a  higher  rate  than  five  per  cent,  and  proving  for  the  principal 
or  balance  of  principal  due  to  him  (u). 

The  effect  of  an  administration  order  made  by  the  Court  of 
Bankruptcy  is  to  vest  the  estate  of  the  deceased  debtor  in  the 
official  receiver  as  trustep,  and  to  render  it  distributable  for  the 
benefit  of  creditors  in  like  manner  as  under  an  adjudication  in 
bankruptcy  (x). 

The  general  result  of  the  enactments  above  referred  to  is  that 
if  the  estate  of  a  deceased  mortgagor  is  insolvent,  the  mortgagee 
will  no  longer  be  entitled,  as  under  the  former  law,  to  prove  for 
the  whole  of  his  debt ;  but,  whether  the  administration  is  com- 
menced and  continued  in  the  Chancery  Division,  or  transferred 


(p)  Be McMurdOy  Penjleldy,  MeMurdo, 
(1902)  2  Ch.  684,  C.  A. 

{q)  Ibid.  Harruon  v.  Kirk,  (1904) 
A.  C.  1. 

(r)  Se  Count  D^JEpineuil,  Tadman  v. 
D'Epinewl,  20  Ch.  D.  217. 

(a)  Jte  TrotCs  Estate,  Seton  (6(h  ed.), 
1426  ;  R$  Summers,  13  Cb.  D.  1S6 ;  Be 


Talbott,  39  Ch.  D.  667.    But  see  Be 
Savin,  L.  R.  7  Ch.  760. 

{t)  See  Bankruptcy  Act,  1890,  8.  23. 

(u)  Be  Fox  and  Jacobs,  (1894)  1  Q.  B. 
438. 

{x)  Bankruptcy  Act,   1883,  b.   126 

(5),  («). 
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to  or  originally  commenoed  in  the  Court  of  Bankruptcy,  lie  will   Chap.  III. 
be  allowed  to  prove  only  for  the  amount  remaining  unsatisfied        (iii) 
after  deducting  the  amount  actually  realized  by  the  sale,  or  the 
assessed  value  of  the  security  according  to  the  rules  prevailing 
in  bankruptcy. 

Although  a  mortgagee  who  has  foreclosed  cannot  afterwards  Proof  after 
enforce  his  personal  remedies  against  the  mortgagor  or  his  ^'®^^***'®' 
estate  (y),  yet  a  mortgagee,  after  foreclosure  and  an  abortive 
attempt  at  sale,  was  admitted  to  prove  in  an  administration  suit 
npon  giving  up  the  property,  but  was  not  allowed  the  costs  of 
foreclosure  (s).  But  where  a  mortgagee  of  leaseholds  was 
ousted  by  reason  of  breach  of  lessee's  covenants  by  the  mort- 
gagor's executors,  he  was  allowed  to  prove  for  the  whole 
amount  due  to  him  for  principal,  interest  and  costs  {a). 


iv, — Costs. — The  commencement  of  an  administration  action,  Mortgragee 
either  by  a  creditor  other  than  the  mortgagee,  or  by  a  person  power  may 
interested  in  the  estate,  does  not  interfere  with  the  exercise  of  J^bt  out^f^^ 
the  mortgagee's  remedies  by  foreclosure,  or  by  exercise  of  his  proceeds,  in- 
power  of  sale.     A  mortgagee,  therefore,  whether  he  be  legal  or  of"gjj^f  *^* 
equitable  mortgagee,  is  entitled,  on  a  sale  under  his  power,  to 
receive  out  of  the  proceeds  of  sale  the  whole  amount  due  to  him 
under  his  mortgage  for  principal,  interest,  and  taxed  costs, 
including  costs  of  the  sale,  in  priority  to  the  costs  of  the 
administration  action  (b). 

A  mortgagee,  after  an  administration  suit,  selling  under  his  ^*y™®?*.°* 
power  and  paying  the  sale  moneys  into  Court,  is  entitled  to  an  Court, 
order  for  his  debt  and  costs  without  account,  unless  the  amount 
is  disputed  (c). 

But  if  a  mortgagee,  instead  of  foreclosing  or  selling  under  his  Rule  where 
power,  institutes  as  plaintiff  an  action  for  the  administration  and  brm^^'^or 
sale  of  the  deceased  mortgagor's  estate  («?),  or  if  he  adopts  such  ***.°^*1?5q^ 
an  action  and  daims  the  benefit  of  it  {e)y  then,  as  he  does  not  action. 


g 


f)  Lockhart  v.  Hardy,  9  Bear.  349. 

(c)  Haynes  v.  SayneSf  3  Jur.  N.  S. 
504. 

{a)  Se  Burrelly  BurreU  v.  Smith, 
L.  B.  7  Eq.  399. 

(b)  AriMtrong  v.  Storer,  14  Beav. 
635.  See  Blair  v.  Ormond,  1  De  U-. 
&  S.  428. 

(e)  Bingham  y.  Kinff,  14  W.  B.  414. 

(<Q  Km^btt  ▼.  Seroft<m,  13  Yes.  370 ; 


Wontner  v.  Wright^  2  Sim.  543 :  Cook 
V.  Brown^  4  Y.  &  C.  Ex.  227  ;  M>icrae 
V.  Ellerton,  4  Jur.  N.  8.  967  ;  Re 
8pen»ley'8  E»taUy  L.  R.  15  Eq.  16. 
But  see  2  D.  J.  &  S.  at  p.  363  ; 
Finchard  v.  Fellows f  L.  B.  17  E^.  421 ; 
Be  Bafkn,  inf. 

iA  White  V.  Bishop  of  Psterhorough, 
3  Swanst.  10»  ;  Jao.  402  ;  Armstrong 
v.  Stortr,  14  Beav.  535. 
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caiap.m. 

(iv.) 


RiKfat  of 
equitable 
mortgAgee 

to  OOlltfl. 


Priority  not 
lost  by 
ooDsent  to 
aole. 


rest  exclusiyelj  on  his  ooniracty  but  seeks  something  beyond  it^ 
the  costs  of  the  action  are  in  that  case  considered  as  costs  of 
'  administration,  and  must  be  paid  in  the  first  instance  in  priority 
to  the  mortgage  debt  if  the  estate  proves  deficient.  Bat  in  a 
recent  case,  where  a  mortgagee  claimed  general  administration 
in  addition  to  ordinary  mortgagee's  relief,  he  was  held  to  be 
entitled  to  the  amount  due  on  his  mortgages,  including  the  costs 
relating  to  the  mortgage  security  and  the  administration  costs 
in  priority  to  the  costs  of  the  legal  personal  representatives  of 
the  mortgagor  (/).. 

It  was  formerly  held  that  an  equitable  mortgagee  might  bring 
an  action  for  administration  and  sale  without  losing  his  priority 
for  costs,  on  the  ground  that,  not  being  entitled  to  foreclosure, 
his  only  means  of  realizing  the  security  was  to  apply  to  the 
Court  for  a  sale  (g) ;  but,  now  that  it  is  settled  that  foreclosure 
is  a  right  incident  to  an  equitable  mortgage  (A),  there  appears  to 
be  no  distinction  between  the  rights  of  a  legal  and  an  equitable 
mortgagee  instituting  or  adopting  proceedings  for  administra- 
tion in  respect  of  the  priority  of  the  costs  over  his  mortgage 
debt. 

Where  a  mgrtgagee  was  also  a  simple  contract  creditor,  and 
filed  a  bill  for  administration,  he  was  held  entitled  to  payment 
of  his  mortgage  money  out  of  the  mortgaged  estate  before  the 
payment  of  any  part  of  the  costs  of  the  suit  (t). 

Where  a  mortgagee  commences  his  foreclosure  suit  and  gets 
paid  in  an  administration  suit,  he  is  allowed  to  stay  proceedings 
in  his  own  suit,  and  receives  the  costs  thereof  (k). 

If  a  mortgagee,  whether  legal  (/)  or  equitable  (m),  and  whether 
originally  made  a  defendant  or  not,  to  an  administration  action 
commenced  by  another  person,  simply  consents  to  a  sale  in  the 
action  of  the  mortgaged  property,  he  does  not  thereby  forfeit 
his  right  to  payment  of  his  principal,  interest,  and  costs, 
including  his  costs  of  the  sale,  in  priority  to  the  costs  of  other 
parties  to  the  action  (n) ;  except  that,  if  he  is  a  defendant  and 


(/)  He  BanJts,  Dawt  r.  £ankt,  45 
W.  R.  206. 

(^)  Tipping  v.  Powers  1  Ha.  406. 
But  see  Wade  v.  Ward,  4  Drew.  602. 

(h)  Jamea  Y.  James^  L.  B.  16  Eq. 
163. 

(i)  Aldridge  v.  Weethrook^  6  Bear. 
188 ;   WalUr  v.  Stanton,  10  W.  R.  670. 

{k)  Brookebank  t.  Miggingbottomf  31 
Bear.  36. 


(/)  Carr  ▼.  ffmtdereim,  11  Bear.  415 
Cut/ield  v.  Jtieharde,  26  Beav.  241 
Dighton  v.  Withers,  31  Beav.  423 
Cook  ▼.  Hart,  L.  B.  12  Eq.  469. 

(«n)  Barnes  v.  Rooster,  1  Y.  &  C.  0.  0 
401.  See  Wild  v.  Lockhart,  10  Beav 
320. 

(n)  Chisetim  v.  Detoes,  5  Buss.  29 
Carr  v.   Henderson,   sup.  ;  Langton  y 
Langton,  7  De  G.  M.  ft  a.  30 ;  Parker 
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conours,  he  is  apparently  regarded  as  to  some  extent  adopting   Chap.  LII. 
the  aotion,  and  therefore  will  not  be  allowed  any  costs  incurred        (iv.) 
by  him  as  a  party  to  the  action  until  after  payment  of  the 
plaintiff's  costs  of  sale;  but  a  defendant  mortgagee  will  be 
allowed  his  costs  of  the  action  out  of  the  general  assets,  if 
any  (o). 

If 9  however,  a  mortgagee-defendant  increases  the  costs  of  the  Effeot  of 
administration  action  by  improper  conduct,  as  by  claiming  a  S^^^^ee 
greater  amount  under  his  security  than  is  found  to  be  due  to 
him  on  taking  the  accounts,  the  costs  of  all  parties  in  the  action 
may  be  ordered  to  be  paid  in  priority  to  the  mortgage  debt  (p). 

A  creditor  failing  to  prove  his  debt  may  be  ordered  to  pay  the  Costs  of 
costs  occasioned  by  his  claim  {q).      But  a  mortgagee  who  brings  Iroi^^debt 
in  his  acooimts  in  an  administration  action  will  not  be  deprived 
of  his  costs  merely  because  he  claims  bond  fide  more  than  the 
Court  holds  him  to  be  entitled  to  (r). 

Where  an  administration  suit  is  instituted  to  which   the  Costs  of 
mortgagee  is  a  party,  he  will  receive  his  costs  in  priority  to  morte^e. 
the  costs  of  proceedings  directed  to  be  taken  by  the  receiver 
in  the  suit,  he,  the  mortgagee,  having  taken  no  part  in  the 
proceedings  («). 

Where  administration  had  been  taken  out  to  the  effects  of  a 
deceased  mortgagor  of  an  imdivided  share  of  a  fund,  for  the 
purpose  of  a  suit  which  had  been  instituted  by  a  third  party  to 
obtain  distribution  of  the  fund,  the  costs  occasioned  by  such 
administration  were  thrown  upon  the  general  fund,  though  the 
mortgagee  claimed  the  whole  produce  of  his  share  free  from  all 
the  costs  of  the  administration  (/). 

In  a  suit  for  the  administration  of  the  trusts  of  a  settlement, 
the  costs  of  the  defendant-mortgagee  and  all  parties  come  out 
of  the  fund  {u). 

Where  a  decree  was  made  in  an  administration  suit,  at  the  Costs  of 
instance  of  the  first  mortgagee  as  plaintiff,  for  the  sale  of  the  m^J^«ee. 
mortgaged  property,  and  a  puisne  mortgagee  concurred  in  the 

Y.  WaikifU,  2  Jobn.  133 ;  HiUiard  y.  (r)  Re  IFatts,  Smith  ▼.    JFaUs,  22 

Moriarty  {lS9i),  I  Ir.  B.  316.  Ch.  D.  1,  C.  A. 

Jo)  Berry  y.  Eebblethtcaite,  4  K.  &  J.  ^^j  ^         ^  ^  7  Do  O.  M. 

(p)   White  Y.  Gudgeon,  ZOBetLY.  645,  *  ^- ^w- 

Ig)  HaUh  V.  Searlee,  2  Sm.   &  G.  (0  Oo^^  ▼•  J^enroee,  18  L.  J.  Ch. 

147  ;    Teomam  ▼.   Haynet^   24   Beav.  ^^^' 

127 ;  Coly^  v.  Colyer,  10  W.  B.  748 ;  (w)  Bryant  y.  Blackwell.  16  Bear. 

Wright  y.  Larmaih,  W.  N.  (1869)  86.  44. 
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Chap.  m.   oonveyanoe  to  the  purchaser,  it  was  held  that  the  latter  was  not 
(iv.)        entitled  to  his  costs  of  convejance  until  the  first  mortgagee  had 
heen  paid  in  full  {x). 

Where  a  puisne  mortgagee  brought  an  action  against  other 
mortgagees  and  the  trustees  of  a  will  for  administration  of 
the  testator's  estate,  it  was  held  that  the  plaintifl!  was  entitled 
to  the  costs  of  the  action,  so  far  as  the  proceedings  therein  were 
proper  and  for  the  general  benefit  of  all  the  mortgagees,  out  of 
the  estate  in  priority  to  the  prior  mortgagees,  but  that  he  must 
add  the  rest  of  his  costs  to  his  security ;  also  that  the  trustee's 
costs  must  be  allowed  and  paid  out  of  the  estate  as  between 
solicitor  and  client  (y). 

(x)  Wbnham  ▼.  Maehin,  L.  B.  10  Eq.  21  Bear.  426 ;  CarrieJt  v.  Wiffon  Tram' 

447.  ways,  W.  N.  (1893)  98.     As  to  oosto  of 

r*i  seotmd  inortgageee  Hud  secoDd  deben- 

(y)  Be  Bame,  Lee  v.  Barne,  62  L.  T.  tore  holders,  see  Be  Clayton  Lngineering 

922.    See  Ford  v.  Earl  rf  ChetterJUld,  Co,,  W.  N.  (1904)  28. 
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CHAPTER  Lin. 

OF  THE  REMEDIES  OF  DEBENTURE  HOLDERS  AND 
MORTGAGEES  OF  COMPANIES. 

i. — ^Actions  by  Debentnre  Holders,  &c.,  to  enforce  Securities  before  Remedies  of 
Winding-up. — ^A  Becurity,  whether  in  the  form  of  a  mortgage  or  anTde^^ure 
of  a  debenture,  on  the  property  of  a  company  which  is  carrying  h^Jdera 
on  its  business  as  a  going  concern,  may,  as  a  general  rule,  be 
enforced  by  the  same  remedies  as  one  available  in  the  case  of  a 
mortgage  of  the  property  of  an  individual.  The  mortgagee  or 
debenture  holder  may  accordingly  either  realize  the  property 
under  his  power  of  sale,  if  such  power  is  incident  to  the  secu- 
rity (a),  or  he  may  obtain  the  appointment  of  a  receiver ;  or  he 
may  sue  for  principal  and  interest  on  the  covenant ;  or  he  may 
(except  as  against  a  railway  company  or  other  company  whose 
undertaking  is  of  a  public  nature  {b) )  bring  an  action  for  fore- 
closure or  sale  of  the  property  charged  by  his  security  (c).  He 
is  also  entitled,  upon  the  winding-up  of  the  company,  to  rights 
of  proving  against  the  general  assets,  and  other  rights  which 
will  be  hereafter  considered. 

Where  a  trust  deed  to  secure  debentures  contained  a  proviso  Holder  of 
that  if  the  company  should  make  default  in  payment  the  g^redlnr 
trustees  might,  on  the  request  of  a  majority  of  the  debenture  *""*  ^^' 
holders,  sell  the  property  charged,  it  was  held  that  a  single 
debenture  holder  oould  not  compel  the  trustees  to  exercise  their 
power  of  sale  agaiust  the  wishes  of  the  majority  {d). 

The  secured  creditor  of  a  company  not  in  liquidation,  like  Mortgagees, 
any  other  mortgagee,  cannot  enforce  his  security,  unless  default  f^^  mot? 

default. 

(a)  The  power  of  sale  oonferred  on  (e)  See  as   to   eDforcing  seoarities 

mortgag^ees  by  the  Ck)ny.  Act,  1881,  agamst  oompanies  by  appointment  of 

B.    19,  does  not  apply  to  debenture  a  reotdver,  ante^  pp.  951  et  teq.    And 

holders.     Bltiker  v.  Herts  and  Euex  as   to    foreclosure  or  sale,  see  ante^ 

WaUrworkM  Co,t  41  Ch.  D.  399.  pp.  1020  et  Mq. 

(6)  See  anU,  p.  1020.  {d)  Kimp^Y.  Jotm,W. N.  (1884)  214. 
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Chap.  Lin.  ^^  heen  made  in  payment  of  principal  and  interest.     So,  if  a 

(i.)  debenture  contains  a  condition  for  payment  of  principal  at  a 

future  date  and  of  interest,  and  that  principal  and  interest 

shoTild  be  paid  at  a  specified  plaoe,  a  half  year's  interest  having 

fallen  into  arrear,  it  was  held  that  no  default  had  been  made  in 

payment  of  interest  so  as  to  entitle  the  debenture  holder  to 

enforce  his  security  until  demand  had  been  made  for  payment 

at  the  specified  place,  though  it  appeared  that  the  interest  had 

been  previously  paid  by  cheques  sent  through  the  post  {e). 

Court  may  The  Court  has,  however,  in  some  cases,  granted  relief  before 

before  default  default  where  it  has  been  shown  that  the  security  was  in  jeopardy 

under  special  through  the  insolvency  of  the  company  (/),  or  that  the  company 

Btanoes.  was  dealing  improperly  with  the  property  charged  to  the  pre- 

judice  of   the    debenture  holder  (g)y  or  where  there  was  a 

probability  that  the  property  comprised  in    the    debentures 

would  have  to  be  realized  in  the  near  future  (A). 

The  writ  in  an  action  commenced  by  a  debenture  holder 
must  be  issued  on  behalf  of  himself  and  all  other  the  holders  of 
similar  debentures  of  the  company  (t) ;  but  leave  to  amend 
may  be  given  at  the  hearing  (k).  A  plaintiff  suing  on  behalf 
of  debenture  holders  of  a  particular  olafis  should  describe  that 
class  as  accurately  as  possible  (/). 

A  plaintiff  suing  on  behalf  of  himself  and  aU  other  debenture 
holders  is  dominus  litis,  and  may  discontinue  proceedings  even 
after  judgment  (m). 

The  defendants,  when  there  is  no  trust  deed,  will  be  the  com- 
pany, and  if  there  are  several  classes  of  debentures,  holders  of  a 
debenture  of  each  class,  as  representing  other  holders  of  that  dafis. 
The  holders  of  debentures  which  constitute  a  floating  charge, 
subject  to  a  specific  mortgage,  are  necessary  parties  to  a  fore- 
closure action  by  the  mortgagee  (n).  A  foreclosure  order 
will  not  be  made  without  the  concurrence  of  all  the  debenture 
holders  (e>). 


Plaintiff  must 
sue  on  behalf 
of  aU  deben- 
ture holders. 


Parties. 


(e)  Thorn  y.  City  Eie$  Millt,  40  Ch. 

D.  367. 

(/)  MeJifahon  ▼.  North  Kent  Iron' 
works  Co.j  (1891)  2  Ch.  148 ;  Thorn  v. 
Mne  Jieefsy  67  L.  T.  93 ;  Edwards  ▼. 
Standard  tolling  Sloek  Syndicate,  (1893) 
1  Ch.  674. 

(ff)  Muhbuck  V.  Selma,  66  L.  J.  Ch. 
636. 

(A)  £e  Victoria  SteamhoaU,  (1897)  1 
Ch.  168. 


(i)  Boicen  y.  Brecon  Bail,  Co.,  L.  B. 
3Eq.  641. 

(Ar)  Beese  Biver  Silver  Mining  Co,  ▼. 
AttweU,  L.  B.  7  Eq.  347. 

(/)  Marshall  r.  South  Staffordshire 
Tramways  Co,,  (1896)  2  Ch.  86,  C.  A. 

(m)  Be  Alpha  Co.,  (1903)  1  Ch.  203. 

\n)  WaUaee  v.  £rer*hed,  (1899)  1  Ch. 
891. 

(o)  Be  Continental  Oxygen  Co.,  (1897) 
1  Ch.  611. 
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When  debentures  constitute  a  charge  on  the  property  of  the  Chap.  T.TTT, 
company  by  way  of  floating  security,  the  Court  will  not  make  a         (i.) 
foreclosure  order  in  a  debenture  holder's  action  in  the  absence  AbBence  of 
of  any  debenture  holder  (p).  deteiture 

If  any  debenture  holder  dissents  from  the  plaintiff's  claim,  Diggentient 
he  is  entitled  to  be  made  a  defendant,  either  as  representing  debenture 
the  other  dissentient  debenture'  holders,  if  any  there  be,  or  be  made 
alone  if  there  be  no  other  dissentients  (q) ;  or  the  plaintiff  may  defendant, 
make  all  the  dissentient  debenture  holders  defendants,  or,  if 
they  are  numerous,  may  apply  by  summons  for  an  order  under 
E.  S.  C,  Ord.  XVI.,  r.  9,  that  one  of  their  number  may  be  sued 
as  representing  the  rest. 

A  debenture  holder  who  is  not  a  defendant  cannot  appeal  No  appeal  by 
from  an  order  obtained  by  a  plaintiff  suing  on  behalf  of  all  the  JJ^  ^®* 
debenture   holders  (r),  for   all  who   ore  represented   by  the  party, 
plaintiff  are  bound  by  the  order  («).     The  proper  course  is 
to  apply  to  the  Court  below  to  be  made  a  defendant,  before 
appealing  against  the  order  (t). 

Debenture  holders  who  determine  to  bring  an  action  to  en-  Choice  of 
force  their  securities  shoidd  be  careful  in  selecting  a  plaintiff  to  ^ 
sue  on  their  behalf ;  for  if  he  is  one  against  whom  the  company 
can  assert  a  right  by  way  of  counterclaim,  the  action  may  be 
delayed  (ti) ;  and  if  the  plaintiff  is  personally  precluded  from 
suing,  the  action  cannot  proceed  (x). 

The  indorsement  on  the  writ  will  depend  on  the  nature  of 
the  security.  It  will  usually  claim  a  declaration  of  charge,  all 
necessary  accoimts  and  inquiries,  payment,  foreclosure  or  sale, 
and  a  receiver  and,  in  some  cases,  manager  (j/). 

It  is  the  usual  practice  to  allow  the  judgment  to  contain  a  Declaration 
declaration  that  the  debenture  holders  are  entitled  to  a  charge  ^  ^""fi^*  . 
on  the  assets  of  the  company  purporting  to  be  charged  by  the 
debentures,  even  where  the  action  is  heard  as  a  short  cause; 
but  the  Court  may  refuse  to  make  such  a  declaration,  if  it 


{p)  Ss  Continental  Oxygen  Co,,  Eliae  {t)  TTateonr.  Cave  (No.  1),  17  Gh.  D. 

▼.  Continental  Oxygen  Co.,  (1897)  1  Ch.  10. 

^^}\  «r.,           ^r      r   n /^   T^   ec«  (m)  -H«^^o«#  T.  Ttt^^^j;  10  Ch.  D.  369, 

{q)  Wileon  v.  Chunk,  9  Ch.  D.  662  ;  o.  A. 

FraeerY,  Cooper,  21  Ch.  D.  718.  ' t  \   -d    *       »  -a'  l  »r  j-      -r-^    a 


3 


{a)  CommxMionersofSewerty.OellaUy,  (y)  For   form   of   writ,  see   Dan. 

Ch.  D.  610.  Forms,  No.  1650. 
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Chap.  LIU. 

(i-) 

OriginatinflT 
summons  for 
foreclosure. 


Who  may  sue 
under  trust 
deed. 


Trustees 
repreftent 
their  deben- 
ture holders. 


Injunntion 
agaiust 
execution 
creditor. 


Mortgagee  of 
general  ansets 
not  entitled 
to  books  of 
companj. 


Power  to 
make  order 
for  sale  in 


appears  that  there  ought  to  be  an  inquiry  into  the  validity  of 
the  debentures  (z). 

Where  the  plaintiff  is  the  registered  holder  of  all  the  deben- 
tures of  a  series,  he  may  bring  an  action  for  foreclosure,  like  an 
ordinary  mortgagee  (a),  by  originating  summons  (J). 

Where  debentures  are  secured  by  a  covering  trust  deed,  the 
trustees  are  the  proper  persons  to  bring  an  action  to  enforce  the 
security,  but  if  they  refuse  to  do  so,  an  action  may  be  brought 
by  a  debenture  holder  suing  on  behalf  of  himself  and  all  the 
other  debenture  holders,  and  making  the  trustees  parties  to  his 
action  (c).  In  the  latter  case  the  claim  should  be  that  the  trusts 
of  the  deed  may  be  carried  into  execution,  and  the  trustees  will 
be  entitled  to  full  costs  (d). 

If  the  trustees  bring  an  action  against  the  company,  they 
will,  as  a  general  rule,  sufficiently  represent  the  holders  secured 
by  the  trust  deed  for  the  purposes  of  the  action  (e).  But  if 
questions  are  likely  to  arise  as  to  priorities  between  the  holders 
of  several  series  of  debentures,  the  proper  course  is  to  make  a 
debenture,  holder  of  each  class  a  defendant  as  representing  the 
holders  of  the  same  class  (/). 

A  debenture  holder,  whose  charge  is  specific,  is  entitled  to  an 
injunction  against  a  judgment  creditor  who  has  issued  execution 
against  property  charged  by  the  debenture,  although  the  time  for 
the  payment  of  the  moneys  secured  thereby  has  not  arrived  {g). 

A  mortgagee  of  the  general  assets  of  a  company  is  not 
entitled  under  his  security  to  seize  the  books  of  the  company  ; 
and,  if  he  has  done  so,  and  the  company  is  wound  up,  he  must 
deliver  them  up  to  the  liquidator  (A). 

By  the  Eules  of  the  Supreme  Court,  Ord.  U.,  it  is  provided 
as  follows : — 

K.  1b.  ''In  debenture  holders'  actions,  where  the  debenture 
holders  are  entitled  to  a  charge  by  virtue  of  their  debentures,  or 


(«)  Mdrtpiek  v.  Thurhw,  (1S96)  1  Ch. 
776.  See  also  Charlwood  v.  Lauehold 
Investment  Co,,  W.  N.  (1896)  47  ; 
BrintUy  y.  Lynton  and  Lynmouth  Hotel^ 
^e,  Co.,  W.N.  (1896)  63;  Parkinson  y. 
Waintcright  #  Co.,  64  L.  J.  Ch.  493. 

(a)  Bebotite,^.  1U41. 

(b)  Sadler  v.  Worley,  (1894)  2  Ch. 
170. 

{e)  Wood  Y.  WiUiame,  4  Madd.  186  ; 
Troughttm  v.  BwckeSy  6  Ves.  673. 

(d)  Mortgage  In$.  Corp,  r.  Canadian, 
fo.,  70  L.  J.  Ch.  684. 


{e)  E.  8.  C,  Ord.  XVI.  r.  8.  See 
Luke  V.  South  KeneingUm  Hotel,  1 1  Ch. 
D.  121 :  MUU'y.  Jennings,  13  Ch.  D. 
639,  C.  A. 

(/)  Griffith  ▼.  Pottnd,  46  Ch.  D.  553. 
See  R.  8.  C,  Ord.  XVI.  r.  9. 

(g)  Legg  v.  Mathieeon,  2  GiflP.  71  ; 
JTildy  V.  Mid'Eanie  Mail.  Co,,  16  W.  B. 
409. 

(h)  Be  Clyne  Tin  Plate  O.,  47  L.  T. 
439  ;  JSngel  y.  Si^h  Met.  Brewing  Oo.^ 
(1892)  1  Ch.  442. 
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of  a  trust  deed,  or  otherwise,  and  the  plaintiff  is  suing  on  behalf  of  Chap.  LIII. 

himself  and  other  debenture  holders,  and  where  the  judge  in  person  ^£  \ 

is  of  opinion  that  there  must  eventually  be  a  sale,  he  may  in  his '- 

discretion  direct  a  sale  before  judgment,  and  also  after  judgment,  debenture 
t    »  II. •  ..         .1  ..■••-■i  1   holde**"* 

actioi 
time. 


before  all  the  persons  interested  are  ascertained,  whether  served  ^°ld®'''*' 

or  not."  action  at  any 


The  above  provision  does  not  apply  where  the  plaintiff  is  not 
entitled  to  sue  on  behalf  of  the  other  debenture  holders  (t). 

ii. — Jurisdiction  in  the  Winding-up  of  Companies. — By  the  Oeneral 
Companies   (Winding-up)   Act,   189o  (k),  the   jurisdiction  to  i«ri8-iictioii. 
wind  up  companies  in  England  and  Wales  is  committed  to  the 
High  Court  of  Justice,  the  Chancery  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  the  Stannaries  Court,  and 
ths  County  Courts. 

The  jurisdiction  of  the  High  Court  is  exerciseable,  as  the  Jorlsdiotion 
Lord  Chancellor  may  by  order  direct,  by  such  judge  or  judges  q|,^*^*^ 
of  the  Chancery  Division  as  the  Lord  Chancellor  may  assign  to 
exercise  that  juriadiction,  or  by  the  judge  exercising  jurisdiction 
in  bankruptcy  {/). 

By  an  order  made  under  this  section,  the  business  is  at  pre- 
sent assigned  to  Mr.  Justice  Byrne. 

Where  the  paid-up  oapital  of  a  company  exceeds  10,000/.,  a  Palatine 
petition  to  wind  up  the  company  must  be  presented  to  the  High  ^^^^^' 
Court ;  or,  if  the  company  is  within  the  jurisdiction  of  either  of 
the  Palatine  Courts,  then  either  in  that  Court  or  in  the  High 
Court  (w). 

The  Stannaries  Court  is  now  abolished  (n).  Stannaries 

Where  the  paid-up   capital  does  not  exceed  10,000/.,  the  ^"^*- 
petition  must  be  presented  to  the  County  Court  of  the  district  c^J. 
within  which  the  registered  office  of  the  company  is  situate, 
unless  such  County  Court  is  excluded  by  order  of  the  Lord 
Chancellor  from  having  jurisdiction  under  the  Act  (o). 

iii, — Petitions  for  Winding  up. — By  sect.  79  of  the  Companies 
Actj  1862  {p)y  it  is  enacted  that : — 

<(  A  company  under  this  Act  may  be  wound  up  by  the  Court  as  Cirmini- 

8tan«'ee  under 

vViifth 
(»)  Parkinton  v.  Wainwright,  64  L.  J.  (w)  Ibid,  b.  1  (ii). 

^,\^^h  a.  ..  ^.  .«         ,       .  W  69  &  60  Viot.  c.  45. 

^  (k)  63  &  64  Vict.  0.  63,  8.  1,  sub-  ^^^  53  ^  ^^  ^.^^  ^  ^3^  ^  ^  ^3^^  ^^^^ 

'  (/)  Ibid.  B.  2.  {P)  25  &  26  Vict.  c.  89. 
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Chap.  T.TTT   hereinafter  defined,  under  the  following  circumstances  (that  is  to 


m.) 


say) 


company  may 
be  wound  up 
by  the  Court. 


(1)  When  the  company  has  passed  a  special  resolution  requiring 

the  company  to  be  wound  up  by  the  Court ; 

(2)  Whenever  the    company  does  not  commence  its  business 

within  a  year  from   its  incorporation,  or  suspends  its 
business  for  the  space  of  a  whole  year ; 

(3)  Whenever  the  members  are  reduced  in  number  to  less  than 
seven ; 

4)  Whenever  the  company  is  unable  to  pay  its  debts ; 

5)  Whenever  the  Court  is  of  opioion  that  it  is  just  and  equitable 
that  the  company  should  be  wound  up." 


i 


As  to 

unregistered 

companies. 


And  by  sect.  199  of  the  same  Act,  an  unregistered  company, 
except  a  railway  company  incorporated  by  Act  of  Parliament, 
may  be  wound  up  under  the  Act  under  the  following  circum- 
stances, that  is  to  say : — 

"  (a)  Whenever  the  company  has  dissolved  or  has  ceased  to  carry 
on  business,  or  is  carrying  on  business  only  for  the  purpose  of 
winding  up  its  affairs ; 

'*  ^b)  Whenever  the  company  is  unable  to  pay  its  debts ; 

"  (c)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equit- 
able that  the  company  shall  be  wound  up." 


Exception  of 


<k 


coep 

IkUV 


railway 
companies, 


f> 


It  is  well  settled  that  the  exception  of  railway  companies  from 
the  operation  of  the  winding-up  provisions  of  the  Act  applies 
only  to  companies  whose  principal  object  is  the  construction  of 
a  railway,  and  not  to  a  company  having  power  to  construct  a 
railway  or  tramway  for  purposes  connected  with  some  other 
undertaking,  which  is  its  principal  object^  In  two  cases  Sir 
B.  Malins,  Y.-C,  while  adopting  the  above  construction  of  the 
Act,  held  that  a  debenture  holder  of  any  company  canying  on 
an  undertaking  of  a  public  nature  must,  as  a  general  rule,  be 
content  with  the  obtaining  the  appointment  of  a  receiver,  and 
that  a  winding-up  order  ought  not  to  be  made  on  his  applica- 
tion, at  all  events  until  a  receiver  had  been  actually  appointed, 
and  had  failed  to  obtain  payment  {q).  But  these  decisions  have 
not  been  approved  of  in  later  cases ;  and  immediate  winding-up 
orders  have  been  made  in  the  case  of  a  tramway  company  (r), 
and  a  water  company  (a). 


{q)  Re  Exmouth  Locks  Co,^  L.  R.  17 
Eq.  181;  Re  Heme  Bay  JFatencorke 
Co.,  10  Ch.  D.  42. 

(r)  Re  Rrentford  and  leUw^th  Tram' 


icaye  Co.,  26  Ch.  D.  627 ;  Re  Rortamouih 
Tramtcays  Co.,  (1892)  2  Ch.  362. 

(»\  Re     Rarton'Upon'Humber,     ^e. 
Water  Co.,  42  Ch.  D.  685. 
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A  petition  to  wind  up  a  company  may  be  presented  either  by  Chap.  LIII. 
a  shareholder  or  creditor.      A  debenture  holder  or  mortgagee        (iii.) 
may,  in  addition  to  his  other  remedies,  apply  by  summons  in  a  SummonB  by" 
winding-up  commenced  on  the  petition  of  a  shareholder  or  some  ^qIJ"^^ 
other  creditor  claiming  a  declaration  of  charge  and  payment  winding-up. 
of  the  money  owing  under  the  security,  and  will  be  entitled  to 
his  costs,  as  well  as  to  principal  and  interest,  out  of  the  property 

charged  (0. 

The  Court  has  a  judicial  discretion  as  to  granting  a  winding-  Opposition  of 
up  order  on  the  petition  of  a  shareholder  (m),  and  in  the  exercise  winding-up 
of  such  discretion  the  Court  will  give  due  weight  to  opposition  petition, 
on  the  part  of  the  creditors  of  the  company  {x). 

A  mortgagee  or  holder  of  a  debenture  charging  the  property  Petition  by 
or  undertaking  of  any  company  except  a  railway  company,  may,  ?®^*^® 
Uke  any  other  creditor,  present  a  petition  for  winding  up  the  wind  up 
company  (y) ;  and  it  makes  no  difference  in  this  respect  whether  ^^™P*^y- 
the  charge  is  specific  or  is  a  floating  security  (2). 

The  petition  of  a  creditor,  secured  or  unsecured,  stands  on  a  Right  of 
different  footing  to  one  presented  by  a  shareholder,  inasmuch  ^^i^l^^p 
as  a  creditor,  secured  or  otherwise,  is,  as  a  general  rule,  entitled  order. 
to  a  winding  up  ex  debito  JustiticB.     So  that  the  Court  has  no 
discretion  absolutely  to  refuse  such  an  order,  provided  the 
creditor  shows  that  the  case  comes  within  the  Act  (a).     The 
Court  will,  however,  dismiss  the  petition  where  it  is  proved  that 
the  company  have  no  assets  (6),  or  that  the  order  would  not 
benefit  the  creditors  generally  (c),  or  that  no  useful  purpose 
would  result  from  a  winding-up  {d). 

This  rule,  however,  applies  only  as  between  the  creditors  and  Objections  of 

Ai_  J    •*  j'i.  —  J.  j_?A»        x         '3  dissentient 

the  company,  and  if  a  creditor  presents  a  petition  to  wmd  up  creditors, 
the  company,  the  Court  will  pay  attention  to  objections  which 
may  be  made  by  dissentient  creditors  (e). 


(^)  Se  Marine  Ifatuiona  Co.,  L.  R.  4 
Eq.  601 ;  i20  Hamilton  Windsor  Iron- 
uforks,  12  Gh.  D.  707. 

(«)  lU  Planet  Ben^  Soe,,  L.  R.  14 
lEq.  441;  He  Middleahoro'  Aeeembly 
Jtoonu,  14  Gh.  D.  104. 

{x\  Re  Profeenonal,  ^.  Building  Soe.y 
L.  R.  6  CH.  806 :  Be  CUy  and  County 
Banky  L.  R.  10  Gh.  470. 

(y)  Moor  y.  AnglO' Italian  Bank,  10 
Gh.  D.  681,  689;  Be  Great  Western 
Coal  Coneumers*  Aatoe,,  21  Gh.  D.  769. 

(2)  Be  Henry  Found,  Son  and  Sutehinef 
42  Gh.  D.  402,  G.  A. 


(a)  Be  London  Suburban  Bank,  L.  R. 
6  Gh.  641,  643 ;  Weetem  of  Canada  Oil 
Co.,  L.  R.  17  Eq.  1 ;  Bowee  v.  Hope 
Soe,,  11  H.  L.  0.  389,  per  Lord 
Granworth. 

(b)  Be  Olathe  Silver  Mining  Co,,  27 
Gh.  D.  278  ;  Be  International  CommeT' 
cial  Co.,  76  L.  T.  639,  G.  A. 

(e)  Be  Greenwood  #  Co.^  (1900)  2 
Q.  B.  306. 

(d)  Ibid.;  Be  London  Health,  ^.,  76 
L.  T.  98;  Be  Ilfraeombe  Bldg.  Soe,^ 
(1901)  iGh.  111. 

(tf)  See  Gompanies  Aot,  1862,  ••.  91, 
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Disputed 
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Where  a  petition  by  a  debentare  holder  to  wind  up  the 
company  is  opposed,  the  opponent  should  state  by  affidavit  all 
such  matters  within  his  knowledge,  as  to  the  promotion,  forma- 
tion, and  failure  of  the  company,  as  go  to  negative  the  necessity 
or  desirability  of  inquiry  into  such  rqatters;  he  should  also  state 
the  date  of  such  issue  of  the  debentures,  and  the  consideration 
for  such  debentures  (/). 

A  debenture  holder  is  not  entitled  to  petition  for  the  winding 
up  of  a  company  where  the  pajment  of  debentures  is  secured 
only  by  a  trust  deed  whereby  the  covenant  for  payment  of 
principal  and  interest  is  made  with  the  trustees  of  that  deed  (g) ; 
but  he  will  be  entitled  to  do  so  if  the  debenture  contains  a  cove- 
nant with  the  holder  for  payment  to  him  (h). 

But  though  a  creditor  is  generally  entitled  to  a  winding-up 
order  as  of  right,  the  Court  will  order  the  petition  to  stand  over 
where  there  is  any  prospect  of  payment  (i).  So  where  a  mort- 
gngee  of  a  colliery  presented  a  petition  for  winding  up  the 
mortgagor  company  which  was  opposed  by  a  secured  mortgagee 
of  the  colliery,  and  by  holders  of  debentures  charged  upon  the 
colliery  (subject  to  the  mortgages),  and  all  other  the  property 
of  the  company,  the  amounts  of  whose  claims  largely  exceeded 
the  first  mortgage  debt,  and  it  was  shown  that  there  was  a 
reasonable  prospect  of  payment  of  all  claims  if  time  was  given, 
an  immediate  winding-up  order  was  refused  (k). 

If  there  is  no  proof  of  the  company  being  insolvent,  and  the 
alleged  debt  is  bond  fide  in  dispute,  the  creditor  will  be  restrained 
from  presenting  a  petition  to  wind  up  the  company  (/).  And  in 
such  a  case,  if  a  petition  has  been  presented,  the  Court  has  juris- 
diction on  motion  to  stay  all  proceedings  under  it  or  dismiss 

Where  the  debt  on  which  the  petition  is  founded  is  disputed, 
the  usual  course  is  to  order  the  dispute  to  stand  over,  with  leave 


149.  See  also  Its  Langlcy  Mill  Oo.f 
L.  R.  12  Eq.  26:  He  West  Martlrpool 
Co.,  L.  R.  10  Ch.  618;  JU  Chapel 
Bouie  Colliery  Co,,  24  Ch.  D.  249, 
G.  A. ;  He  Stxo  York  Excfumgey  39 
Oh.  D.  415,  C.  A. 

( / )  Re  J,  M,  Evans  #  Co,,  W.  N. 
(189^)  126. 

(y)  Re  Uruguay,  ^c.  Rail.  Co,  of 
Monte  Video,  U  Ch.  D.  372. 

{h)Re  Olathe  Silver  Mming  Co.,  27 
Oh.  JP.  278. 


(i)  Re  New  York  Exchange,  39  Ch. 
D.  415. 

(k)  Re  Great  Western  Coal  Co.,  21  Ch. 
D.  769. 

(/)  Cadiz  Waterworks  Co.  ▼.  Bamett, 
L.  R.  19  Eq.  182  ;  Cerrle  Restaurant 
Co.  V.  Lavery,  18  Oh.  D.  657  ;  New 
Tf  avellers  Chambers  v.  Cheese,  70  L.  T. 
271. 

(m)  Re  Gold  Hill  Mines,  23  Ch.  D. 
210 ;  Re  A  Company,  (1894)  2.Ch.  349. 
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to  bring  an  action  to  establish  the  debt  (n).     But  the  Court  is  Chap.  Lm. 
bound  before  doing  so  to  see  that  the  debt  is  disputed  on  some         (iii*) 
substantial  ground  (o). 

The  Court  may,  however,  itself  decide  the  dispute  at  the  hearing 
of  the  petition,  and  may  make  a  winding-up  order  accordingly  (o). 

iy. — ^Effect  of  Winding-up  Proceedings  on  Sights  of  Action  of 
Debenture  Holders  and  Mortgagees  of  Companies. — ^With  regard 
to  the  enforcement  by  a  creditor  of  a  company  of  his  remedies 
for  the  recovery  of  his  debt,  the  Companies  Act,  1862  (jt?), 
contains  the  following  enactments : — 

Sect.  85.  '^  The  Court  may,  at  any  time  after  the  presentation  of  Court  maj 
a  petition  for  winding  up  a  company  under  this  Act,  and  before  foa^^ 
making  an  order  for  winding  up  the  company  upon  the  application  mjuiiotion. 
of  the  company,  or  of  any  creditor  or  contributory  of  the  company, 
restrain  further  proceedings   in   any  action,    suit,  or  proceeding 
against  the  company  upon  such  terms  as  the  Court  thinks  fit." 

Sect.  87.  "When  an  order  has  been  made  for  winding  up  a  AotioMand 
company,  no  suit,  action,  or  other  proceeding  shall  be  proceeded  suits  to  be 
with  or  commenced  against  the  company  except  with  the  leave  of  stayed  after 
the  Court,  and  subject  to  such  terms  as  the  Court  may  impose."        winding-np. 

Sect.  163.  "  When  any  company  is  being  wound  up  by  me  Court,  Certain 
or  subject  to  the  supervision  of  the  Court,  any  attachment,  seques-  attaohments, 
tration,  distress,  or  execution,  put  in  force  against  the  estate  or  &o.  tobe 
effects  of  the  company  after  the  commencement  of  the  winding-up,  ^^* 
shall  be  void  to  all  intents." 

Sect.  201.  ''The  Court  may,  at  anytime  after  the  presentation  powerof 
of  a  petition  for  winding  up  an  unregistered  company,  and  before  Court  to 
an  order,  upon  the  application  of  any  creditor,  restrain  farther  pro-  restrain 
ceedings  in  any  action,  suit,  or  proceeding,  against  any  contributory  '"'l^^ 
of  the  company,  or  against  the  company,  upon  such  terms  as  the  ^  ^* 

Court  thinks  fit." 

Sects.  87  and  163  must  be  read  together :  the  latter  section  J^^«  ^ 

^  .     briDff  or 

does  not  apply  where  leave  has  been  given  under  the  former  (q).  proceed  with  ' 
Leave  may  be  given  to  proceed  with  the  action  to  judgment,  *<^^* 
but  the  judgment  cannot  be  put  in  force  against  the  assets  of  the 
company  without  further  leave  (r). 

Where  a  mortgagee  has  commenced  an  action  against  a  com- 
pany before  the  winding-up,  he  ought  to  obtain  leave  to  proceed 

(if)  Be  Catholie,  fe.  Fublithififf,  fe.  {p)  26  &  26  Vict.  o.  89. 

Co,,  2  De  G.  J.  &  8.  116.    See  Ss         ^)  j^  Eg.j^  Coal  Co.,  4  De  G.  J.  & 
Imperial  Guardian,  ^.  Soc,,  L.  B.  9      «   377 

(0)  si  Jwy'f  Crois  Indutirial  DwoU-  W  Cr»tt*rf  JBnglith,  ie.  Co.,  L.  B. 

ing$  Co.,  L.  B.  11  Eq.  149.  5  Eq.  300. 

VOL.  IT. 
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with  his  aotion,  except  under  special  circumstances,  or  unless  the 
same  relief  is  given  to  biTn  in  the  winding-up  as  he  would  obtain 
in  the  action  (s). 

The  Court  has  a  judicial  discretion  as  to  granting  or  refusing 
leave  to  bring  or  procMded  with  an  action  against  the  company  to 
enforce  the  security.  So,  leave  to  institute  a  suit  of  foreclosure 
was  refused  where  it  appeared  that  the  mortgagee  could  obtain 
full  relief  by  an  order  in  Chambers  in  the  winding-up  without 
the  necessity  for  a  suit  (t).  So,  where  an  order  for  winding-up 
had  been  made,  in  the  presence  of  persons  claiming  to  be  first 
mortgagees,  directing  as  to  priorities  of  incumbrancers,  and 
that  the  costs  of  such  claimants  should  be  costs  in  the  winding- 
up,  leave  was  given  to  them  to  bring  an  action  for  foreclosure  on 
the  terms  that  the  costs  of  attending  the  proceedings  should  be 
in  the  discretion  of  the  Court  (u). 

Mortgagees  with  an  attornment  clause  or  power  of  distress 
were  refused  leave  to  distrain  where  they  had  acquiesced  in  the 
possession  of  the  mortgagor  company's  property  by  the  liquidator, 
and  it  appeared  that  such  possession  was  for  the  benefit  of  the 
mortgagees  as  well  as  of  the  company  (x). 

Leave  to  commence  an  action  against  a  company  in  liquida- 
tion should  not  be  given  upon  ex  parte  application  (y).  The 
leave  is  given  by  the  judge  who  has  the  conduct  of  the 
winding-up  (2). 

When  the  judge  has  given  leave  to  a  plaintiff  to  proceed  with 
a  suit  against  a  company,  the  Court  of  Appeal  will  not  interfere 
with  his  discretion  (a).  But  in  some  cases  where  the  judge 
has  refused  leave,  it  has  nevertheless  been  granted  by  the  Court 
of  Appeal  (i). 

As  a  general  rule,  if  a  creditor  obtains  leave  to  bring  or  con- 
tinue an  action  against  a  company  in  liquidation,  his  costs  of  the 


(9)  Be  David  Lloyd  ^  Co,,  6  Gh.  D. 
839,  C.  A.;  Strong  v.   CarlyU  Pren, 

(1893)  1  Ch.  268,  C.  A. 

(0  Re  St.  Cuthbert  LeadSnulting  Co., 
36  ^eav.  384.     See  also  Re  A  Company, 

(1894)  2  Ch.  349,  where  the  proceed- 
ings were  an  abuse  of  process. 

(u)  Exp,  General  Credit  and  Discount 
Co.,  Re  Hamilton's,  ^e.  Co,,  39  L.  T. 
668. 

(a?)  Exp.  Camelly,  Re  Zaneashire 
Cotton  Spinning  Co.,  35  Ch.  D.  656, 
O.  A. ;  Re  Higginshaw  MHU  Co,,  (1896) 
2  Oh.  644,  C.  A. 


iy)  Western  and  JBraeilian  Telegraph 
Co,  V.  Bibby,  42  L.  T.  821.  But  see 
Williams  v.  Bristol  Marine  Insur,  Co., 
39  L.  J.  Oh.  504. 

(2)  Wilson  V.  Natal  Investment  Co., 
36  1.  J.  Ch.  312;  Re  Rio  Grande,  ^, 
Co.,  6  Ch.  D.  282,  0.  A. 

(a)  Thames  Plate  Glass  Co,  v.  Land 
and  Sea  Telegraph  Co.,  L.  R.  6  Ch.  643. 
See  Re  Joshua  Siubbs,  (1891)  1  Ch.  475. 

(b)  MeEwen  v.  London,  Bombay,  ^, 
Bank,  15  L.  T.  495.  See  Strong  v. 
Carlyle  Press,  (1893)  1  Oh.  268. 
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applioation  will  be  ordered  to  be  paid  out  of  the  assets  of  the  Chap.  LTTT. 
company  (c).     But  if  leave  is  refused,  he  will  have  to  pay  the        (iv.) 
costs  {d)j  unless  under  special  circumstances,  as  in  a  case  where 
the  Court  was  of  opinion  that  the  creditor  had  been  hardly  dealt 
with  by  the  company  (e). 

If  an  action  against  a  company  is  continued  after  a  winding- 
up  order  without  leave,  the  plaintifi  would  be  liable  to  have  his 
costs  in  the  winding-up  disallowed  (/). 

Sometimes,  instead  of  giving  the  debenture  holder  or  mort-  Realization  of 
gagee  leave  to  proceed,  the  liquidator  is  directed  to  realize  the  ^^^f 
securities  (g). 

The  mere  fact  that  an  order  has  been  made  for  winding  up  a  Effect  of 
company  does  not  absolutely  of  itself  prevent  a  mortgagee  or  ^^^"^^ 
debenture  holder  from  bringing  or  maintaining  an  action  to  morteagee'e 
enforce  his  security,  or  confer  on  the  liquidator  the  right  to 
obtain  an  injunction  to  restrain  such  action,  but,  as  a  general 
rule,  he  will  have  leave  to  proceed  with  his  action,  unless  under 
special  circumstances,  or  if  it  appears  that  he  can  obtain  adequate 
relief  in  the  winding-up  (h).     "  The  fact  that  a  mortgagor  is  a 
company  which  has  since  been  ordered  to  be  wound  up  does  not 
in  any  way  affect  the  rights  of  the  mortgagees  "  (i). 

But  the  holder  of  a  mere  equitable  charge  on  the  '*  funds, 
assets,  and  effects  '^  of  a  company  was  restrained  from  continuing 
an  action  for  foreclosure  after  the  commencement  of  winding-up 
proceedings  (k). 

The  jurisdiction  of  the  Court  to  stay  actions  against  a  com-  Voluntary 
pany  in  liquidation  extends  to  cases  where  the  company  is  being  ^^^  °fir-iip« 
wound  up  voluntarily  (/). 

Where  a  company  is  in  liquidation,  a  mortgagee  or  debenture  Mortgagee 
holder  skould  apply  for  leave  before  proceeding  to  realize  his  po^e^  °^  ^^ 
security  under  his  power  of  sale.     If  he  has  himself  filed  a 
petition  to  wind  up  the  company,  he  will  not  be  allowed  to  sell 
till  the  order  for  winding-up  (m). 

{e)  Re   Trent  and  Kumber,  ^e.    Co.,  Co,,  8  Oh.  D.  160. 

L.  R.  8  Eq.  94.  (i)  Per  Lindley,  L.  J.,  in  StroHff  v. 

(d)  Exp.  BaUtoay  Steel  and  Plant  Go.^  Carlf/le  Prees,  (1898)  1  Oh.  268,  at  p. 
8  Gh.  D.  183 ;  Re  Oak  Fits  CoUiery  Co.,  274,  G.  A.  See  Re  Henry  Found,  Son 
21  Gh.  D.  322,  0.  A.  ^  Hutehins,  42  Gh.  D.  402 ;  Re  Joshua 

(e)  Re  JHmson'e,  ^.  Co.,  L.  B.  19      Stubbt,  (1891)  1  Oh.  475. 

Eq.  202.  (k)  Jones  v.  Swansea  Cambrian  Benefit 

(/)  Re  Hull  Central  Drapery,  15  Oh.  Building  Soe.,  50  L.  J.  Q.  B.  428. 

D.  326,  0.  A.  (I)  Re  Keynsham  Co.,  33  Beav.  123 ; 

(^)  Emden  on  Winding-up,  p.  99.  Re  Life  Assoe.  o/JEngland,  10  Jar.  N.  S. 

(h)  Re  David  Lloyd  #  Co.,  6  Oh.  D.  762. 

339,  0.  A. ;  Re  Lonydendale  Cotton,  fe.  (m)  Re  Cambrian  Mining  Co.,  W.  N. 

z2 
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But  the  Court  has  no  jurifidiotion  to  restrain  a  creditor  of  a 
joint  stock  company  from  soing  the  directors  of  a  company,  or 
an  individual  promoter  who  is  liable  for  the  debt,  on  the  ground 
that  an  order  has  been  made  for  winding  up  the  company  (n). 

Where  a  company  is  being  wound  up  in  this  country,  the 
Court  may  restrain  a  creditor  from  proceeding  in  the  Courts  of 
Ireland  (o),  Scotland  (i?),  or  in  any  foreign  country  (q).  But  a 
secured  creditor  will  not  be  restrained  from  bringing  or  main- 
taining proceedings  against  the  company  in  the  Courts  of 
another  country  if  it  appears  that  he  could  not  enforce  his 
security  by  proceeding  in  the  winding-up  (r). 

An  application  to  restrain  a  creditor  from  commencing  or 
proceeding  with  an  action  against  the  company  ought  not, 
generally,  to  be  made  ex  parte.  But  in  several  cases  actions  by 
creditors  against  a  company  have  been  restrained  on  motion  ex 
pafiey  until  after  the  petition  was  disposed  of,  on  the  applicants 
giving  the  usual  undertaking  as  to  damages  («). 

The  application  must  be  made  in  that  Division  of  the  High 
Court  in  which  the  action  or  proceeding  which  it  is  desired  to 
restrain  is  pending  (t). 

Where  an  injunction  is  granted  on  the  application  of  a 
company  in  liquidation  restraining  an  action  or  proceeding  by  a 
creditor,  the  general  rule  is,  that  the  company  pays  its  own 
costs  of  the  application,  and  the  creditor  adds  his  costs  thereof 
to  his  security  {u). 

An  action  by  a  debenture  holder  or  mortgagee  to  enforce  his 
security,  whether  commenced  before  or  after  a  company  goes 
into  liquidation,  will  be  transferred,  as  a  matter  of  course,  to  the 
Judge  in  Bankruptcy  (x). 


(1881)  125  ;  29  W.  R.  881.  See  Engel 
T.  South  Metropolitan  Brewing ^  ^.  Co., 
(1892)  1  Gh.  442. 

(n)  He  Dover  and  Deal  Mail,  Co.,  17 
Sim.  11 ;  i^  New  Zealand  Banking  Co., 
89  L.J.  Gh.  128. 

(o)  £e  International  Fulp  Co,,  3  Gh. 
D.  594. 

(rt  Be  MiddUboro'  Firebrick  Co.,  62 
L.  T.  98 ;  i20  Queensland,  ^e.  Agency, 
58  L.  T.  878;  Be  Hermann  Loog,  36 
Gh.  D.  502. 

(^)  Be  North  Carolina  Betate  Co,, 
W,  N.  (1889)  63. 

(r)  Be  West  Cumberland  Iron  and 
Steel  Co.,  (1893)  1  Gh.  713.    See  Norton 


V.  Florence  Zand,  ^,0o.,7  Gh.  D.  332 ; 
Moor  V.  Anglo-Italian  Bank,  10  Gh.  D. 
681. 

(«)  Masbach  ▼.  Anderson  ^  Co.,  26 
W.  R.  100  ;  Everingham  v.  Co-operative 
Pure  Family  Beer  Co.,  W.  N.  (1880) 
99 ;  Be  Artistic  Colour  Printing  Co,,  14 
Gh.  D.  502. 

{t)  Be  Artistic  Colour,  ^.  Co.,  sup. ; 
Be  General  Service  Co-operative  Stores, 
(1891)  1  Gh.  496. 

(u)  Be  HiU  Pottery  Co.,  L.  R.  1  £q. 
649  ;  Be  Plas-yn  Mhowys  Coal  Co., 
L.  R.  4  Eq.  689. 

(x)  See  Gompanios  Winding -np 
Rules,  1903,  r.  42. 
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V. — ^Proof  by  Secured  Crefltors  in  a  Winding-up. — By  seot.  10  Chap.  Lm. 
of  the  Judicature  Act,  1875  (y),  it  is  enacted,  that  in  the  wind-        (v.) 
ing-up  of  any  company  under  the  Companies  Acts,  1862  and  Rules  as  to 
1867,  the  assets  of  which  may  prove  to  be  insufficient  for  the  Pf^?!^^^ 
payment  of  its  debts  and  liabilities,  and  the  costs  of  winding-up,  applicable  to 
the  same  rules  shall  prevail  and  be  observed  as  to  the  respective  ^^^ly^t 
rights  of  secured  and  unsecured  creditors,  and  as  to  debts  and  companies, 
liabilities  proveable,  and  as  to  the  valuation  of  annuities  and 
future  and  contingent  liabilities  respectively,  as  may  be  enforced 
for  the  time  being  under  the  law  of  bankruptcy  with  respect  to 
the  estates  of  persons  adjudged  bankrupt  (z). 

The  rules  regulating  the  rights  of  secured  creditors  to  prove  Proof  in 
in  bankruptcy  have  been  already  considered  {a).  ^  ^' 

A  judgment  creditor  of  a  company  is  not,  by  obtaining  an 
order  for  a  receiver  in  respect  of  his  debt,  constituted  a  secured 
creditor  (b) ;  but  it  is  conceived  that  he  would  be  if  he  registered 
the  order  under  the  Land  Charges  Act,  1900. 

Where  a  company  in  liquidation  is  solvent,  the  old  rule  still  Rule  as  to 
applies  which  formerly  applied  to  proof  in  winding-up,  whether  the  company 
solvent  or  insolvent,  that  is  to  say,  that  a  secured  creditor  is  "  solvent. 
entitled  to  prove  for  the  whole  amount  that  is  due  to  him 
without  realizing  or  valuing  his  security,  but  so  as  not  to 
receive  more  than  twenty  shillings  in  the  pound  on  his  debt 
from  all  sources,  and  not,  as  in  bankruptcy,  only  for  the  balance 
remaining  due  after  realizing  or  valuing  his  security  (o). 

Section  10  only  applies  to  cases  where  it  is  either  proved,  or  Effect  of  the 
there  is  sufficient  reason  to  believe,  that  the  estate  of  the  *^*^°°- 
company  will  turn  out  insufficient  for  the  payment  in  full  of 
its  debts  and  liabilities,  including  the  costs  of  winding-up  (d). 
If  there  is  reason  to  believe  that  a  company  in  liquidation  is 
insolvent,  the  section  must  be  treated  as  applicable,  until  it  is 
shown  that  the  assets  are  sufficient  for  payment  of  the  debts  in 
full  {e).  The  section,  in  effect,  enacts  that,  on  the  winding-up 
of  an  insolvent  joint  stock  company,  such  rules  shall  prevail  as 
to  the  respective  rights  of  the  secured  and  unsecured  creditors, 
and  as  to  debts  and  liabilities  proveable,  and  other  matters, 

(y)  88  &  39  Vict.  o.  77.  (c)   Re  Milan  Tramwayi  Co.,  Exp. 

(«)  See  this  section  set  ont  in  fnU,       Theyt,  25  Gh.  D.  687,  591,  G.  A. 

^Ul)^ji^^'   1109  ^^  Be  Hopkins,  WViiams  y.  Hopkins, 

\bl  Croics^w  T.  Lyndhursi  Ship  Co.,  ^^  ^'  ^'  ^^^'  ^^7' 

(1897)  2  Gh.  154 ;  Be  AngUsey,  (1903)  (e)  Be  KeUoek't  Cote,  L.  B.  3  Gh. 

2  Gh.  727.  769. 
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Chap.  im. 


Courses  opea 
to  seoured 
creditor  in 
winding-up. 


Delivery  np 
of  securities 
cannot  be 
compdled  tiU 
payment  in 


Election  as 
to  proof  <rf 
debt. 


Kightto 
appear  before 
election. 


Proof  after 
diyidend. 


Bealization  of 
security  by 
debentnore 
holder. 


as  may  be  enforced  for  the  time  being  under  the  law  of 
bankruptcy  with  respect  to  the  estates  of  persons  adjudged 
bankrupt  (/). 

The  secured  creditor  of  a  company  in  liquidation  may,  there- 
fore, in  accordance  with  the  present  rules  in  bankruptcy,  either 
(1)  rest  on  his  security,  giving  up  all  claim  to  proof ;  (2)  give 
up  his  security  on  the  property  of  the  company  and  prove  for 
the  whole  debt;  (3)  realize  his  security  and  prove  for  any 
deficiency ;  or  (4)  assess  its  value  and  prove  for  the  balance  of 
the  debt. 

A  secured  creditor  of  a  company  in  liquidation  cannot  be 
deprived  of  his  security  until  he  has  been  paid  in  full  the 
principal,  interest,  and  costs  due  thereon  {g).  So,  where  the 
principal  was  made  repayable  by  instalments,  which  fell  into 
arrear,  it  was  held  that  the  mortgagee  was  entitled,  on  the 
winding-up  of  the  mortgagor  company,  to  keep  the  mortgage 
as  a  security  for  the  payment  of  future  instalments,  and  to 
prove  in  the  winding-up  for  instalments  in  arrear  (A). 

A  secured  creditor,  in  deciding  whether  he  will  simply  rest 
on  his  security,  should  bear  in  mind  that  he  cannot  maintain 
any  action  or  proceeding  to  enforce  his  security  without  the 
leave  of  the  Court  (t) ;  but  he  need  not  elect  upon  the  course  to 
be  pursued  until  the  certificate  of  debts  is  made  (k). 

Secured  creditors  have  a  right  to  appear  on  the  hearing  of 
a  winding-up  petition  without  having  elected  between  lieir 
security  and  the  assets  (/). 

If  a  creditor  of  a  company,  believing  himself  to  be  f uUy 
secured,  makes  no  claim  for  his  debt  in  the  winding-up,  he  may 
subsequently,  on  the  security  turning  out  defective,  come  in  and 
prove  for  the  unsecured  balance  of  his  debt  on  the  terms  of  his 
disturbing  no  past  dividend  (m). 

Debenture  holders  may,  immediately  upon  the  commencement 
of  the  winding-up,  proceed  to  realize  their  security  though  the 
time  specified  in  the  debentures  for  the  repayment  of  the  money 


(/)  Per  Lindley,  L.  J.,  in  Mtney 
Steel  and  Iron  Co,  ▼.  Nayhr,  9  Q.  B.  D. 
648,  at  p.  668,  0.  A. 

{a)  Warrant  Finance  OoJ*  9  Caee^li.'R, 
lOEq.  11. 

(A)  Re  Land  Seeurities  Co.  (No.  2), 
44  W.  R.  611,  0.  A. 

(i)  SeeoM^,  p.  1145. 


(k)  Be  HopHns,  WiHiams  t.  Hopkins, 
18  CSi.  D.  370,  378.  See  Carmarthen 
Coal,  ^0.  a>.,  46  L.  J.  Ch.  200. 

(0  Be  Carmarthen  Goal,  fe.  Co,,  45 
L.  J.  Ch.  200. 

(m)  Be  Kit  HiU  TunneI,JBxp,  WUliamt, 
16  Ch.  D.  590. 
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borrowed  has  not  arrived  (n),  and  though  no  interest  is  in  Chap.  Lm. 
arrear(o).  (v.) 

A  secored  creditor  of  a  company  which  is  in  liquidation,  who  Application 
has  realized  his  security  in  a  foreclosure  action  without  satisfy-  ^^ritytn" ^' 
ing  his  debt,  is  not  allowed  to  apply  the  proceeds  of  the  security  discharge  of 

•  1.    n     J.      A   •    i.        x-L  xj_iT_         '3*  1  interest  since 

in  payment,  first,  of  interest  subsequent  to  the  wmdmg-up,  and  winding-up. 
then  in  reduction  of  principal,  so  as  to  increase  the  balance  for 
which  he  claims  to  prove  in  the  winding-up ;  he  may,  however, 
set  off  profits  arising  from  the  property  since  the  winding-up 
order  against  interest  accrued  during  the  same  period  {p). 

According  to  the  rule  laid  down  in  bankruptcy,  the  doctrine  Fraudulent 
of  fraudulent  preference  can  be  enforced  in  the  winding-up  of  a  P'®^®'«*"»« 
company  only  for  the  benefit  of  the  creditors  in  general,  and 
not  for  the  benefit  of  a  single  debenture  holder,  or  of  one  class 
of  debenture  holders  (q). 

Sect.  10  of  the  Judicature  Act,  1875,  imports  into  the  wind-  Set-o£P. 
ing-up  of  a  company  the  rules  as  to  set-off  in  bankruptcy  (r). 

But  this  section  is  not  a  general  enactment  applying  all  the  Extent  of 
rules  of  bankruptcy  to  a  winding-up.    It  merely  deals  with  Snkrup^ 
certain  special  differences  between  the  rules  observed  formerly  ^^^lee- 
in  oertam  oases  in  the  Courts  of  Chancery  and  Bankruptcy 
respectively,  and  enacts  that  in  these  cases  the  rules  of  bank- 
ruptcy shall  prevail  («). 

The  Bankruptcy  Bules  as  to  reputed  ownership  are  not  to  be  Reputed 
applied  under  the  Judicature  Act,  1875,  s.  10,  in  the  winding-up  ®^^®"*"P' 
of  a  limited  company  (f). 

Nor  does  the  section  include  the  obligations  of  a  company  in 
liquidation  under  covenants  in  a  lease  to  pay  rent,  no  breach 
having  taken  place ;  and,  accordingly,  until  breach,  the  mort- 
gagee in  possession  of  leaseholds  is  not  entitled  to  have  assets 
impounded  to  meet  future  rents  (u). 

Moreover,  sect.  6  (2)  of  the  Bankruptcy  Act,  1883,  requiring  ^^aewnent 


(fi)  Ee  Panama^  fe.  Royal  Mail  Co,, 
L.  B.  5  Ch.  318 ;  Sodaon  y.  Tea  Co,, 
14  Gh.  D.  869. 

(o)  Wallace  y.  Universal  Auiomatie 
Maehinee  Co.,  (1894)  2  Oh.  647. 

(p)  JBxp,  Fen/old,  2  De  Q.  &  S. 
282;  Me  London^  Winthor  and  Oreen" 
wich  HoteU  Co.,  Quartermaine^e  Cote, 
(1892)  1  Gh.  639.  See  as  to  allocation 
cd  prooeeda  to  interest  in  oaaee  of  bank- 
raptoy,  <m<9,  p.  1111. 

\q)  Compaiiies   Aot,   1862,   s.   164. 


See  as  to  frandnlent  pref erenoe  in 
windin^-np,  ante,  p.  619,  where  this 
seotion  is  set  oat. 

(r)  Mersey  Steel  and  Iron  Co.  y. 
Naylor,  Benzon  ^  Co.,  9  App.  Ca.  434. 

(«)  B»  Coal  Consumers*  Assoe.,  14  Ch. 
D.  625.  See  Thomas  y.  Patent  Zumite 
Co.,  17  Gh.  D.  260,  G.  A. 

(0  Se  Crumlin  Viaduet  Worhs  Oo.^ 
L.  R.  11  %.  755. 

(m)  Be  Wesiboume  Grove  Drapery  Cb., 
5  Ch.  D.  248. 
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Proof  by 
creditor 
holding 
debentures 
as  security. 


Proof  in 
winding-up 
after  contract 
for  sale. 


a  seoured  oreditor  in  his  petition  to  state  his  seourity  and  its 
value,  does  not  apply  in  the  ease  of  a  petition  to  wind  up  a 
company  (a?) . 

It  was  held  by  Lord  Bomilly,  M.  B.,  that  where  a  oreditor 
holds  debentures  as  ooUateral  security  for  his  debt,  he  cannot 
prove  for  the  amount  of  the  debentures,  but  only  for  the  amount 
of  his  debt  (t/).  But  in  a  recent  case,  where  a  debenture  stock 
certificate  for  8,000/.  was  deposited  as  security  for  an  advance 
of  6,000/.  to  the  company  by  which  the  stock  was  issued.  Sir 
E.  Yaughan  Williams,  J.,  held  that  the  lender  was  entitled, 
in  the  winding-up  of  the  company,  to  prove  for  the  whole 
8,000/.,  provided  he  did  not  receive  dividends  exceeding  6,000/, 
and  interest  (z). 

Where  a  mortgagee  has  contracted  to  sell  the  mortgage 
premises,  he  will,  in  a  winding-up,  be  entitled  to  prove  for  his 
whole  debt,  less  the  amount  of  the  purchase-money  mentioned 
in  the  contract,  without  prejudice  to  the  right  to  increase  the 
proof  in  case  the  contract  should  go  off,  or  to  the  right  of  further 
proof  in  respect  of  costs,  charges,  and  expenses  (a). 


Railway 

arrang^ement 

schemes. 


Resfaraint  of 

actions 

against 

company 

af  ter  filing  of 

Bohome. 


Adoption  of 
scheme  by 
majority. 


yi, — Schemes  of  Arrangement. — By  the  Bailway  Companies 
Act,  1867  (6),  mortgagees  and  debenture  holders  of  railway 
companies  which  are  unable  to  meet  their  engagements  with 
their  creditors,  are  bound  by  arrangement  schemes,  which  have 
been  duly  filed  and  adopted  by  majorities  of  each  class  after  due 
advertisement  in  the  mLer  ^intid  out  in  the  Act. 

After  the  filing  of  the  scheme,  the  Court  may,  on  the  applica- 
tion of  the  company  on  summons  or  motion  in  a  summary  way, 
restrain  any  action  against  the  company  on  such  terms  as  the 
Court  thinks  fit  (c). 

After  publication  of  notice  of  the  filing  of  the  scheme  in  the 
Gazette,  no  execution,  attachment,  or  other  process  against  the 
property  of  the  company  is  to  be  available  without  leave  of  the 
Court  {d). 

The  majority  of  mortgagees,  holders  of  debenture  stock,  holders 
of  rentcharges,  preference  shareholders,  and  ordinary  share- 


(x)  Moor  y.  Anglo- Italian  Bank,  10 
Oh.  D.  681. 

(v)  Re  Blakely  Ordnance  Co.,  L.  B. 
8  Eq.  244. 

(s)  Sobmton  y.  Montgomery  Brewery 
Co.,  (1896)  2  Gh.  841 ;  Be  Blakely  Ord- 


nance Co,  does  not  appear  to  haye  been 
oited. 

(a)  Be  Oxford  and  Canterbury  Mall 
Co,,  L.  R.  6  Gh.  433. 

(b)  30  &  31  Vict.  c.  127,  s.  6. 
le)  Ibid,  s.  7. 

(d)  Ibid,  SB.  8,  9. 
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holders,  requisite  to  render  valid  and  efFectual  an  assent  to  a  Chap.  Lm. 
scheme,  is  a  majority  of  three-fourths  in  value  of  eaoh  class  («).        (vi.) 
The  assent  of  the  statutory  majority  cannot    be    dispensed 
with(/). 

At  any  time  within  three  months  after  the  filing  of  the  Confinnation 
scheme,  or  such  extended  time  as  the  Court  may  allow,  the  ^  ^  ^^^' 
directors  may  apply  for  confirmation  of  the  scheme  (^).    The 
scheme  will  be  confirmed,  unless  the  assent  of  the  statutory 
majority  has  been  obtained  by  fraud  (A). 

The  scheme  when  confirmed  is  to  be  enrolled  in  the  Court,  and  Enrolment 
thenceforth,  as  against  and  in  favour  of  the  company  and  aU  ^  «^e°i«- 
parties  assenting  thereto  or  boimd  thereby,  is  to  have  the  like 
effect  as  if  enacted  by  Parliament  (i). 

Debenture  holders  who  have  taken  judgment  cannot  thereby  be  Debenture 
placed  in  a  better  position  than  the  other  debenture  holders  (k) ;  ^^dm^^"*^ 
although  they  have  taken  judgment,  they  are  still  debenture 
holders,  and,  as  such,  bound  by  the  scheme  (/). 

Judgment  creditors  generally,  not  being  bound  by  the  scheme,  Jnd^ent 
cannot  derive  any  benefit  from  its  provisions  (m).    Thus,  mort-  ^''®^*®"- 
gagees  and  vendors,  who  have  accepted  rentcharges  imder  the 
scheme  in  satisfaction  of  their  mortgages  and  vendors'  lien, 
do  not  lose  their  priority  by  merger  as  against  such  judgment 
creditors  {m). 

Landowners  and  outside  creditors,  whose  assent  is  not  required  Landowners, 
by  the  Act,  are  not  bound  by  the  scheme  (n) ;  but  the  inrolment  ^^^^ 
will  be  stayed  at  the  instance  of  outside  creditors  who  desire  to 
have  the  petition  re-heard  (o). 

The  scheme  may  be  amended  by  the  Court,  although  the  Amendment 
amendment  may  affect  the  priorities  of  debenture  holders  {p).      ^^  eobsme. 

Debentures  and  mortgages  may  be  changed  into  debenture 
stock  under  a  scheme  {q).    And  the  scheme  may  provide  for  the 


(e)  30  &  31  Vict.  c.  127,  as.  10—13. 
(/)  J20  Neath  and  Brecon  Bail,  Co., 
(1892)  1  Gh.  349. 

(^)  30  &  31  Viot.  c.   127,  as.  16, 

17. 

(A)  Be  Bait  and  West  Junction  Bail 
Co.,  L.  B.  8  Eq.  87. 

(»7  Ibid. 

{k)  Be  Fotteriei  Co.,  L.  R.  6  Ch.  67  ; 
Botteriee,  ^.  Co.  y.  Minor,  L.  R.  6  Gh. 
621. 

(/)  Fotteriee,  %e.  Co.  v.  Minor,  tup. 


(m)  Stevens  y.  Mid  Rants  Bail.  Co., 
L.  R.  8  Oh.  1064. 

{nj  Be  Cambrian  Bail,  Scheme,  L.  R. 
3  Oh.  278 ;  Be  East  and  West  Junc- 
tion Bail.  Co.,  8up. ;  Munnt  y.  Isle  of 
Wight  Bail.  Co.,  L.  R.  6  Gh.  414. 

(o)  Ikvon  and  Somerset  Bail.  Co., 
L.  R.  6  Eq.  616. 

(p)Be  Manchester  and  Milford  Bail. 
Co.,  W.  N.  (1881)  121. 

(^  Be  Irish  North  Western  Bail.  Ch., 
Ir.R.  2Eq.  425. 
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Chap.  Lm.  issue  of  debenture  stock  to  such  unsecured  creditors  as  maj  agree 
(vi.)       to  accept  it  in  satisfaction  of  their  debts  (r). 


SohemeB  of 
arrangfement 
of  joint  stock 
companies. 


Where  com- 
promisepro- 
posed,  Oonit 
of  Ghanoeiy 
may  order  a 
meeting  of 
creditors,  &o. 
to  decide  as 
to  such 
compromise. 


The  Companies-  Act,  1862  («),  provided  for  arrangements 
between  companies  in  liquidation  and  their  creditors ;  but  the 
power  of  binding  minorities  of  creditors  was  very  restricted,  and 
its  applicabiUty  to  secured  creditors  was  not  clear.  But  by  the 
Joint  Stock  Companies  Arrangement  Act,  1870  (^),  it  is  enacted 
that: — 

'^  Where  any  compromise  or  arrangement  shall  be  proposed 
between  a  company  which  is,  at  the  time  of  the  passing  of  this  Act 
or  afterwards,  in  the  course  of  being  wound  up,  either  voluntarily  or 
by  or  under  the  supervision  of  the  Court,  under  the  Companies  Acts, 
1862  and  1867,  or  either  of  them,  and  the  creditors  o^  such  company, 
or  any  class  of  such  creditors,  it  shall  be  lawful  for  the  Court,  in 
addition  to  any  other  of  its  powers,  on  the  application  in  a  summary 
way  of  any  creditor  or  the  liquidator,  to  order  that  a  meeting  of  such 
creditors  or  class  of  creditors  shall  be  summoned  in  such  manner  as 
the  Court  shall  direct,  and  if  a  majority  in  number,  representing 
three-fourths  in  value  of  such  creditors  or  class  of  creditors  present 
either  in  person  or  by  proxy  at  such  meeting,  shall  agree  to  any 
arrangement  or  compromise,  such  arrangement  or  compromise  shall, 
if  sanctioned  by  an  order  of  the  Court,  be  binding  on  all  such  credi- 
tors or  class  of  creditors,  as  the  case  may  be,  and  also  on  the  liqui- 
dator and  contributories  of  the  said  company." 


Companies 
Act,  1900. 


Effect  of 
scheme  on 
rights  of 
creditors. 


The  provisions  of  this  section  apply  not  only  as  between  the 
company  and  the  creditors  or  any  class  thereof,  but  as  between 
the  company  and  the  members  or  any  class  thereof  (m). 

Every  class  of  creditors  is  bound  by  a  scheme  under  this 
Act  (a?).  The  power  given  thereby  of  sanctioning  a  scheme  of 
arrangement  between  a  company  in  liquidation  and  its  creditors 
extends  to  holders  of  debentures  and  other  securities,  and  enables 
the  Court  to  sanction  a  scheme  so  as  wholly  or  in  part  to  take 
away  from  a  minority  the  security  which  they  hold  (y).  The 
Court  will  not  sanction  a  scheme,  though  duly  adopted,  if  it  is 
shown  to  be  improvident  and  unfair  to  the  creditors,  or  that  the 
assent  of  the  creditors  has  been  wrongfully  obtained  by  mistake 


(r)  lU  Satt  and  Wett  India  Docks  Co,, 
44  Ch.  D.  88. 

(«)  25  &  26  Vict.  c.  69,  ss.  186,  169. 

(0  33  &  34  Vict.  c.  104,  s.  2. 

\u)  63  &  64  Vict.  o.  48,  s.  24 ;  J2» 
Tea  Carp,,  Ltd,,  (1904)  1  Oh.  12. 

{x)  Be  Midland  Coal,  ^.  Co,,  42  W. 


R.  622. 

(y)  ^  Alabama,  ^e.  Bail.  Co,,  (1891) 
1  Oh.  213,  0.  A.  See  Slater  y,  Dar- 
laston  Steel  Co.,  W.  N.  (1877)  139  ; 
Be  Dynevor  Collieries  Co.,  11  Ch.  D. 
605  ;  Re  Empire  Mining  Co.,  44  Oh.  D. 
402. 
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or  fraud  (s),  or  if  the  arrangement  will  prejudice  a  creditor  Chap.  lUI. 
whose  rights  would  be  preferential  if  the  winding-up  petition         (vi.) 
were  carried  on  (a). 

If  the  terms  of  an  arrangement  are  fair  and  reasonable  and  Formal 
likely  to  be  beneficial  to  all  parties,  the  Court  ought  not  to  be  prooeedingB. 
astute  to  find  out  any  technical  defect,  if  any,  in  the  proceedings; 
so  where  an  order  was  made  sanctioning  an  arrangement  which 
had  been  only  provisionally  approved  of  by  a  majority  of  the 
creditors,  and  the  extraordinary  resolution  absolutely  sanctioning 
the  arrangement  was  passed  only  after  the  order  had  been  made, 
it  was  held,  as  the  sanction,  prescribed  by  statute  had  been 
obtained,  it  was  not  material  in  what  order  they  had  been 
obtained  (J). 

The  holders  of  debentures  passing  by  delivery  are  not  entitled  Debentures 
to  vote  upon  a  resolution  for  an  arrangement  imless  they  pro-         "^* 
duoe  their  debentures  at  or  before  the  meeting  (c). 

It  is  sufficient  to  secure  the  adoption  of  a  resolution  for  an 
arrangement  so  as  to  render  it  binding  that  three-fourths  in 
value  of  the  creditors  present  at  the  meeting,  personally  or  by 
proxy,  vote  in  its  favour  {d). 

In  the  arrangement  schemes  of  railways  and  other  companies  Snapenaioii 
a  suspension  clause  is  often  introduced  preventing  the  existing  ^^'^^^^^ 
creditors  from  taking  steps  against  the  company  during  a  limited 
period. 

It  hafi  been  held  that  the  mortgagees  who,  under  the  Act, 
have  been  compelled  to  accept  new  debentures,  v^ith  different 
rights  and  priorities,  in  satisfaction  of  their  old  debentures,  are, 
notwithstanding,  still  "  existing  creditors  "  within  the  meaning 
of  the  suspension  clause  {e). 

The  effect  of  the  Act  of  1870  is,  however,  to  provide  an  Discharge  of 
alternative  mode  of  liquidation  to  a  winding-up,  so  that  the  X^^^^ 
arrangement  discharges  the  company  and  its  oontributories  by 
operation  of  law;  it  is  therefore  generally  unnecesscury,  when 
an  arrangement  is  arrived  at  pending  a  winding-up  by  the  Court 
or  under  supervision,  to  introduce  into  the  order  sanctioning  the 

(z)  Se  Alabama  Rail.  Co.,  tup, ;  Be  (h)  He  Lynevor,  ^.  OolUeriet  Ch.y  II 

Bnglieh,  Scottish,  and  Australian  Char-  Ch.  D.  605,  0.  A. 

iered  ^<iiiA;,  (1893)  3  Oh.  385,  C.  A. ;  (e)  Ee  Wedgwood  Coal  Co,^  6  Ch.  D. 

Me  London  Chartered  Bank  of  Australia,  627. 

(1893)  8  Ch.  540 ;  Be  Empire  Mining  (d)  Be  Bessemer  Steel  Co,,  1  Ch.  D. 

Co,,  sup.  261.    See  13  Ch.  D.  at  p.  354. 

(a)  Be  Biehards  %  Co,, 11  Ch.  D.  676,  (e)  London  Financial  Co.  y.  Wrexham^ 

679.  ^.  Co.,  L.  R.  18  Eq.  566. 
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Chap.  im.  scheme  any  express  words  staying  prooeedings  by  creditors  or 
(vi.)        discharging  contributories  from  further  liability  beyond  that 
imposed  by  the  scheme  (/). 

Surety.  But  a  scheme  of  arrangement,  though  binding  on  all  creditors 

as  between  them  and  the  company,  will  not  deprive  a  creditor  of 
his  remedies  against  a  surety  for  the  debt  owing  to  him  by  the 
company  (^). 

Liquidator  The  Court  could  not  compel  the  liquidator  of  a  company  to 

Boheme.^  assent  to  a  scheme  of  arrangement  imder  sect.  159  of  the  Act  of 
1862(A) ;  but  by  sect.  2  of  the  Act  of  1870,  an  arrangement 
under  that  Act,  if  sanctioned  by  the  Court,  is  expressly  made 
binding  on  the  liquidator. 

The  Court  will  not  sanction  a  scheme  of  arrangement  pur- 
porting to  invest  a  majority  of  the  debenture  holders  with 
powers  which  would  oust  the  jurisdiction  of  the  Court  (t) ;  nor 
one  providing  for  costs  and  remuneration  of  persons  employed 
to  carry  out  the  scheme,  imless  such  payments  are  made  subject 
to  taxation  by  the  Court  (k). 

If)  Re  London  CharUrsd   Bank   of  SankeyU  CoHy  41  L.  J.  Oh.  386. 

Auttralia,  (1893)  3  Ch.  640,  647.  (t)  Be  Land  Mortgage  Bmk  of  Florida, 

{g)  Dane  t.  Mortgage  Ineur,  Corpora^  W.  N.  (1896)  48. 

tiwij  (1894)  1  Q.  B.  64,  0.  A.  {Jc\  Be  Mortgage  Intwr.  Corporation^ 

(h)  Be    International    Contract    Co,,  W.  K.  (1896)  4. 


EEPEBENCE  OF  ACXX)UNTS  TO  CHAMBERS.  1157 


CHAPTER  LIV. 

OP  THE  RIGHTS  AND  LIABILITIES  OP  A  MORTGAGEE  WITH 
RESPECT  TO  TAKING  THE  ACCOUNTS  BETWEEN  HIM  AND 
THE  MORTGAGOR. 

Section  I. 

Of  Accounts  between  Mortoagbes  and  Mortgagors 

generally. 

i, — ^Reference  of  Acconnts  to  Chambers. — ^In  all  actions  relating  Oider  for 
to  mortgages  brought  either  by  the  mortgagor  or  those  claiming  J^°  nts*^ 
under  him  for  redemption,  or  by  the  mortgagee  for  foreclosure, 
and  whether  the  mortgagee  has  entered  into  possession  of  the 
mortgaged  property  or  not  (a),  the  usual  order  of  the  Court  is 
that  it  be  referred  to  Chambers  to  take  an  account  of  what  is 
due  to  the  mortgagee  for  principal,  interest,  and  costs  (d). 

The  plaintiff   in  a  foreclosure  action  is,  as  a  general  rule,  Extent  of 
entitled  to  claim  in  account  only  the  principal  and  interest  due  SSmm^ ^ 
on  his  security,  and  the  costs  of  the  action ;  he  must  show  special  jcconnta  in 

IP        1   .     .  .,  i     /  \  foreoloBore 

grounds  for  claimmg  any  other  costs  {c).  action. 

Any  special  matter  affecting  the  state  of  account  between  the  Special 
mortgagee  and  mortgagor  in  a  foreclosure  action,  such  as  a  Meeting 
claim  by  the  mortgagor  to  redeem  on  payment  of  the  amount  a<»o«intfl. 
at  which  the  mortgagee  had  valued  the  security  on  the  mort- 
gagor's bankruptcy,  should  be  pleaded  or  brought  to  the  notice 
of  the  Court  at  the  trial  before  the  usual  decree  for  foreclosure 
nisi  is  made,  in  order  that  directions  may  be  given  to  the  Master 
to  have  regard  to  such  matter  in  taking  the  accoimts,  other- 
wise no  such  matter  can  be  raised  subsequently  on  taking  the 
accounts  {d). 

{a)  As  to  aooonnts  in  the  case  of  {e)  BoKngbroke  y.  Einde,  26  Ch.  B. 

a  mortgagee  in  posflesaion,  see  pottf  796. 

pp.  1219  et  9eq,  {d)  Sanguinetti   t.   Stuek^U   Bank^ 

{b)  See  mte^  pp.  1046  H  teq.  (1896)  1  Oh.  602. 
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Chap.  LI7. 

§  1  (i). 


Preliminary 
aooountsy  &o. 


The  Court  has  jurisdiotion  to  make  an  order  for  foreclosure 
in  Chambers  on  a  summons  under  Ord.  XV.  But  it  is  doubtful 
whether  the  usual  order  for  accoimts  and  inquiries,  foreclosure 
or  sale,  can  be  made  on  a  summons  for  directions.  If,  however, 
such  an  order  is  made  on  a  summons  for  directions  without 
objection  it  cannot  afterwards  be  set  aside  solely  on  tEe  groimd 
of  want  of  jurisdiction  (e). 

If  the  Court  orders  preliminary  accoimts  and  inquiries  to  be 
taken  before  trial  under  Ord.  XXXIII.  r.  2,  directions  cannot 
be  given  which  would  have  the  effect  of  sending  the  whole  action 
to  be  tried  at  Chambers  (/). 


Mortgagor's 
light  of 
Bet-off. 


Smety. 


Set-o£P  in. 
bankruptcy. 


Set-off  of 
mortgage 
debt  owing 
by  bankrupt 
against 
claims  for 
salary,  &o. 


ii, — Set-off. — In  taking  the  accounts  between  a  mortgagee  and 
mortgagor,  the  latter  may  be  given  the  benefit  of  any  matters 
Tfhich  he  is  entitled  to  set  off  against  the  amount  claimed  by  the 
former  (g). 

So,  a  surety  who  is  being  sued  by  the  mortgagee  may  set  off 
a  debt  which  is  due  by  the  mortgagee  to  the  principal  debtor 
arising  out  of  the  transaction  on  which  the  liability  arises  (A). 

The  right  of  set-off  in  bankruptcy  has  been  extended  under 
successive  statutes  by  the  mutual  credit  clauses. 

Under  sect.  38  of  the  Bankruptcy  Act,  1883  (i),  the  date  of 
the  receiving  order  fixes  the  right  of  set-off,  though  the  right 
may  be  stopped  at  an  earlier  date  by  notice  of  an  act  of  bank- 
ruptcy {k).  If  there  is  no  right  of  set-off  at  the  time  of  the 
receiving  order,  subsequent  dealings  cannot  create  it  (/)  ;  but  it 
is  immaterial  that  a  liability  existing  at  the  date  of  the  receiving 
order  does  not  become  an  ascertained  debt  until  afterwards  {m). 

Where  a  director  of  a  company  assigned  his  shares  and  salary 
to  the  company  by  way  of  security  for  debts  owing  by  him  to 
the  company  on  his  private  account,  and  empowered  the  com- 
pany to  retain  his  salary  and  dividends,  and  sell  his  shares,  but 
until  an  order  directing  otherwise  the  director  was  to  be  deemed 
to  be  the  owner  of  the  shares ;  the  director  having  become  bank- 
rupt, it  was  held  that  his  shares  passed  as  in  the  order  and 


[e)  Hortm  y,  Bos$<m^  80  L.  T.  435, 
C.  A. ;  ante,  p.  1026. 

(/)  Oamkam  v.  Skipper,  29  Oh.  D. 
666 ;  62  L.  T.  239,  0.  A. 


(^)  Dodd  T.  Zj/dall,  1  Ha.  333. 
(A)  Betfh  -     .      - 

d.  P.  372. 


BeQhenmu  t.  Lewie,  L.  B.   7 


(i)  46  &  47  Vict.  c.  62. 

he)  Re  Daintrey,  Exp.  Mant,  (1900) 
1  Q.  B.  646,  0.  A. 

(/)  See  Re  Milan  Tramwaye  Co.,  26 
Ch.  JD.  687,  C.  A. 

(m)  Re  Daintrey,  eup. 
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disposition  of  the  bankrupt,  but  that  the  company  was  entitled  Chap.  LIV. 
to  set  off  the  bankrupt's  debt  as  against  the  bankruptcy  trustee's      §  1  (ii). 
claim  for  dividends  and  salary  (n). 

The  rules  as  to  set-off  which  prevail  in  bankruptcy  (o)  are  ggt-off  in 
applicable  to  joint  stock  companies  in  liquidation  under  sect.  164  winding-up 
of  the  Companies  Act,  1862  (jp),  only  to  such  extent  as  is  con- 
sistent with  the  special  legislation  in  regard  to  companies  (g). 
So  a  oontributoiy  cannot  set  off  a  judgment  debt  against 
calls  (r). 

Where  a  shareholder  holding  debentures  in  a  company  de-  Set-oflPof 
posited  the  debentures  with  his  bankers  by  way  of  security,  and  debei^«^* 
subsequently  calls  were  made  on  the  shares ;  the  bankers  gave  debt, 
notice  to  the  company  of  the  equitable  assignment  of  the  deben- 
tures, which  was  entered  on  the  register  of  debentures;  the 
bankers  then  commenced  a  debenture  holders'  action  against  the 
compajiy,  and  the  company  went  into  voluntary  liquidation ;  it 
was  held  that  the  company  were  entitled  to  set  off  the  calls 
made  on  the  shares  before  the  time  of  the  winding-up  against 
the  sum  due  on  the  debentures,  but  not  calls  made  in  the  wind- 
ing-up (s). 

Where  the  defendant  in  an  action  by  a  life  assurance  company  Set-off  of 
to  recover  the  amount  due  on  a  mortgage  of  policies  effected  by  SSJ^aLat 
defendant  with  the  company,  paid  the  premiums,  but  did  not  moneys 
receive  the  policy  moneys  upon  the  happening  of  the  event  upon  under  policy 
which  the  same  became  payable;  the  company  having  gone  into  °^  afl«Tir«i<»* 
liquidation,  it  was  held  that  the  defendant  was  entitled  to  set 
off  the  sums  payable  under  the  policies  against  the  amount  due 
by  him  on  the  mortgage  {t). 

iii, — Further  Acconnts. — ^If  an  account  be  taken  in  Chambers,  Further 
and  no  further  proceedings  are  had,  and  afterwards  a  second 
account  is  directed,  it  will  be  taken  from  the  foot  of  the  first 
account  (u). 

After  the  amount  has  been  certified,  the  mortgagee  should  Receipt  of 
not  receive  any  rents  or  other  moneys  on  account  of  the  estate.  morfc««w 

after 

certifioate. 
(»)  NeUon  v.  London  Assurance  Co,y  {$)  Christie  ▼.  Taunton  ^  Co,,  (1893) 

2  S.  &  St.  292.  2  Ch.  176;  Re  Smith  ^  Co.  (1901),  1 

lo)  46  &  47  Vict.  c.  62,  s.  48.  Ir.  R.  73. 

\p)  26  &  26  Vict.  c.  89.  {t)  Sovereign  Life  Assurance  Co.   y. 

{q)  JSa  Washington  Diamond  Mining  Doddy  (1892)  2  Q.  B.  673,  C.  A. 

Co.,  (1893)  3  Ch.  96,  C.  A.  (m)  Procter  ▼.  Coufper,  2  Vem.  377 ; 

(r)  ours  Case,  12  Ch.  D.  766.  Morris  v.  Islipy  20  Beav.  664. 
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Chap.  UV. 
§  1  (iii). 


AffidaTitof 
sabeequeot 
reoeipto. 


Beceiptof 
moneys  after 
default. 


If  the  mortgagee,  by  suoh  receipt  before  default,  yary  the  amount 
certified,  the  aoooimt  must  be  carried  on,  and  a  new  day  fixed 
for  redemption  {x). 

The  mortgagee  will  not  be  allowed  to  avoid  this  by  verifying 
the  subsequent  receipts,  and  paying  over  the  amount  {y) ;  but  he 
must  account  by  affidavit  for  such  subsequent  receipts  (s). 

The  receipt,  however,  of  rent  or  other  moneys  by  the  mort- 
gagee after  default  is  made  in  payment  on  the  day  fixed  for 
redemption,  but  before  the  affidavit  of  such  default  is  made,  does 
not  make  a  further  accoimt  necessary  {a). 

Where  an  order  nisi  for  foreclosure  had  been  made  against  a 
puisne  mortgagee  and  the  mortgagor  with  successive  periods  of 
redemption,  and  the  mortgagee  received  rents  after  default  of, 
but  before  final  judgment  against,  the  puisne  mortgagee,  and 
before  the  expiration  of  the  period  of  redemption  allowed  to  the 
mortgagor,  it  was  ordered  that  the  puisne  mortgagee  .be  fore- 
closed absolutely,  and  that  a  further  account  be  taken  against 
the  mortgagor  ((). 


Aocoimt 
binding  on 
snbfiequent 
incum- 
brancers. 


Aooonnti, 
how  far 
binding  on  oo- 
defeniunts. 


iv, — Who  are  bound  by  the  Acconnts. — An  account  is,  gene- 
rally speaking,  only  binding  on  parties  to  the  action  in  which 
the  account  is  taken  (c).  But  an  account  taken  in  Chambers, 
between  the  mortgagor  and  first  mortgagee,  will  be  binding  on 
subsequent  incumbrancers  ((/),  provided  that  the  decree  neces- 
sarily decides  the  rights  between  the  co-defendants,  as  in  the 
case  of  decrees  of  foreclosure,  which  provide  for  the  claims  of  all 
parties. 

But  accounts  taken  in  a  suit  are  not  binding  on  co- 
defendants  as  between  themselves  unless  the  taking  of  such 
accounts  as  between  co-defendants  is  necessary  to  the  relief 
sought  by  the  plaintifE ;  and,  accordingly,  in  a  suit  before  the 
Judicature  Acts  by  a  mortgagor  against  several  incumbrancers 
for  accounts  and  redemption,  one  of  such  defendants  was  not 
allowed  to  interrogate  a  co-defendant  as  to  his  claims  {e). 


(x)  Oarlick  v.  JaekaoHf  4  Beav.  164 ; 
Alden  t.  Foster,  6  Beay.  692  ;  £IU8  r. 
GHffltht,  7  Beav.  83;  Preet  v.  Cok$f 
L.  R.  6  Oh.  646. 

(y)  Bttehanan  v.  Oreenwaff,  12  Beav. 
366. 

(«)  Oxenham  v.  £llii,  18  Beay.  693. 

(a)  Conttable  v.  Bomeky  6  Jur.  N.  S. 
331 ;  Nati<mal  Fermanent  Bldg.  Soe,  ▼. 
Eapefy  (1892)  1  Ch.  64. 


(h)  water  y.  Fatteson,  26  Ch.  D. 
626. 

(e)  Hall  y.  Heward,  32  Ch.  D.  430, 
C.  A. 

(d)  Needier  y.  DeebU,  1  Ch.  Oa.  299 ; 
mUiamt  y.  Day,  2  Ch.  Ca.  32 ;  Sher- 
man  y.  Cox,  3  Bep.  in  Ch.  86 ;  Oriep  y. 
Heath,  7  Vin.  Abr.  62. 

(^  Cottingham  y.  Earl  of  ShretMbwy, 
3  Ha.  627. 
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By  the  Judicature  Act,  1873  (/),  the  Court  is  given  a  power  Chap.  IIV. 
to  grant  to  a  defendant  any  relief  claimed  by  his  pleadings,  or     §  1  (iv). 
relating  to  or  connected  with  the  original  subject-matter  of  the  Counterclaim" 
oause  as  against  any  person  whether  a  party  or  not,  and  such  ?^**^^ 
person,  on  service  of  notice  of  the  claim,  is  to  be  deemed  a  party 
to  the  cause.     But  this  power  is  discretionary  {g),  and  will  not 
be  exercised  so  as  to  bring  into  a  particular  litigation  other 
matters  which  could  not,  according  to  the  settled  practice  of  the 
Court,  have  been  litigated  therein  (h). 

Where  questions  exist  between  mortgagees  and  sub-mort- 
gagees, co-defendants,  the  proper  course  imder  the  present 
practice  is  to  raise  them  by  counterclaim  delivered  to  the  co- 
defendants  (t). 

Where  there  is  a  decree  for  costs  against  co-defendants,  one  Contribution 
of  them  cannot,  by  an  independent  proceeding,  obtain  contribu-   ^  ^^^^^' 
tion  against  the  other  (k).    A  direction  for  contribution  may  be 
given  between  co-defendants  (/). 

But  an  account  stated  between  the  mortgagee  and  tenant  for  Aoooonts 
life  was  apparently  held  to  be  binding  on  a  contingent  remain-  r^aindCT^ 
derman  coming  afterwards  into  esse  (m) ;  and  an  account  stated  "J!^  ^^ 
between  the  mortgagee  and  the  trustee  of  a  bankrupt  will  be 
binding  on  all  parties  claiming  imder  the  bankrupt  (n) ;  and  an 
account  taken  in  a  suit  to  which  his  ancestor  was  a  party  will  be 
binding  on  the  infant  (o). 

V, — ^Opening  Acoonnts. — In  every  case  an  account,  though  GrouncUon 
"  settled  "  or  "  stated,"  is  liable  to  be  opened  for  fraud,  or  the  I^unts  wm 
party  impugning  the  account  may  be  allowed,  in  case  of  specific  ^  opened, 
error  alleged  or  proved,  to  surcharge  and  falsify. 

Acooimts  may  be  opened  on  discovery  of  error  even  after  After 

j.^     i     /    \  certifioate. 

eertinoate  {p). 
Fraud  is  a  sufficient  groimd  for  opening  a  settled  accoimt  (^),  Fraud. 


(/)  86  &  87  Vict.  c.  66,  b.  24  (8). 
See  B.  S.  C.  Oids.  XVI.,  XIX. 

{0)  Schneider  y.  Batt,  8  Q.  B.  D. 
701,  C.  A. 

(A)  JEte  Seott,  Padwxck  v.  Seott,  2  Ch. 
D.  736,  St  p.  742. 

(i)  Shephard  v.  Beam,  2  Ch.  D.  223. 

\h)  Deartley  v.  Middlewiek,  18  Ch.  D. 
236. 

(/)  Old.  XVI.  r.  56;  Sawyer  ▼. 
SawyeTy  28  Ch.  D.  695  ;  English,  #0.  Co. 
y.   Flattm,   86  W.  B.  238;  Be  HoUy 

VOL.  11. — C. 


(1897)  2  Ch.  625. 

(m)  Allen  y.  Papworthy  1  Ves.  Sen. 
164,  but  aee  the  note  to  that  case. 
And  see  2  Dr.  &  War.  205. 

(«)  Knight  y.  Bampjield,  1  Vem.  179. 

(o)  Badham  y.  OdeU,  4  Bro.  P.  C. 
819. 

(p)  Be  Broume,  Exp,  Sterling,  19 
L.  B.  Ir.  132,  C.  A. 

{q)  Drew  y.  Power,  1  Sch.  &  L.  192 ; 
Chambers  y.  Ooldwin,  9  Vee.  254,  266 ; 
TagU^  y.  Haflin,  2  Bro.  C.  C.  310. 

A  A 
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Chap.  UV. 
§  1  (▼)• 


Gro88  errors 
amonnting  to 
fraud. 


Matnal 
nuBtake. 


Eidaciary 
relation 
between 
parties. 


Liberty  to 
Borcharge 
and  falsify. 


Fiduciary 
relation. 


as,  for  instance,  where  gross  overcharges  are  deliberately  made  (r) . 
And  where  fraud  and  imposition  are  proved,  an  account  may  be 
opened  many  years  after  it  has  been  closed,  and  even  after  the 
death  of  the  person  guilty  of  the  fraud  (s).  A  single  fraudulent 
item  is  sufficient  ground  for  opening  an  entire  account  {t). 

It  would  seem,  however,  that  it  is  not  necessary  to  prove 
actual  fraud  if  the  errors  proved  in  the  account  are  sufficient  in 
number  and  importance  to  show  such  gross  negligence  as  con- 
structively to  amount  to  fraud  (u). 

Under  special  circumstances  a  settled  account  may  be  re- 
opened upon  the  ground  of  mutual  mistake.  So  where  a 
mortgage  account  had  been  settled  on  the  footing  of  compound 
interest,  with  half-yearly  rests,  both  parties  wrongly  under- 
standing that  this  was  in  accordance  with  the  provisions  of  the 
mortgage  deed,  it  was  held  that  the  account  might  be 
opened  (ic). 

If  the  mortgagee  stands  in  a  fiduciary  relation  to  the  mort- 
gagor, e.g.y  as  trustee  or  solicitor,  it  is  obvious  that  it  is  especially 
incumbent  upon  him  to  be  careful  that  no  errors  appear  in  the 
accounts  brought  in  by  him ;  and  in  such  a  case  a  less  amount 
of  error  will  justify  the  Court  in  opening  the  account  (y). 

yi. — Surcharge  and  Falsification  of  Accomits. — Ab  a  general 
rule,  unless  fraud  is  proved,  or  unless  the  parties  stand  in  a 
fiduciary  relation  to  each  other,  a  settled  account  will  not  be 
opened  for  mere  mistakes  or  omissions,  but  the  party  impugning 
the  account  will  have  liberty  to  surcharge  or  falsify  (z). 

Even  where  a  fiduciary  relation  exists,  unless  actual  fraud  is 
proved,  the  Court  will  not  readily  open  an  account  which  has 
long  been  settled,  but  will  make  a  decree  that  the  objecting 
party  may  surcharge  and  falsify  (a). 


(r)  WiUiamaon  v.  Barbour,  9  Ch.  D. 
629. 

(«)  Boberts  t.  Kujln,  2  Atk.  113  ; 
Vernon  v.  Vawdry^  2  Atk.  119  ; 
Wedderbfim  t.  Wodderbum,  4  My.  & 
Or.  41 ;  AUfrey  v.  Allfrey,  1  Mac.  k 
G.  87 ;  WiUiamaon  v.  Barbour,  9  Ch. 
D.  629. 

{t)  Taylor  v.  Haylin,  2  Bro.  C.  0. 
310  ;  Britt  t.  CUy,  6  Beav.  603 ; 
AUfrey  y,  AUfrey,  1  Mao.  &  G.  87; 
Coleman  v.  Mell4nrsh,  2  Mao.  k  G.  309. 
See  Gething  v.  Eeighly,  9  Ch.  D.  647, 
at  p.  660. 

(u)  Clarke  v.  Tipping,  9  Beav.  284 ; 


WiUiamaon  y.  Barbour,  sup.  at  p.  632  ; 
Eolgate  t.  Shutt,  28  Ch.  D.  Ill,  C.  A. 

{x)  JDaniell  y.  Sinclair,  6  App.  Ca. 
181,  P.  0. 

(y)  Williamson  y.  Barbour,  9  Ch.  D. 
629,  at  p.  632.  See  Lawleu  y.  Mans^ 
field,  1  Dr.  &  War.  667 ;  Coleman  y. 
Mellersh,  2  Mao.  &  G.  309,  at  p.  314  ; 
Be  Webb,  Lambert  y.  Still,  (1894)  1  Ch. 
73,  at  p.  84. 

\z)  Be  Webb,  Lambert  v.  Still,  (1894) 
1  Ch.  73,  at  p.  84,  C.  A.  See  Vernon 
V.  Vawdry,  2  Atk.  119. 

(a)  MiUar  y.  Craig,  6  Beav.  433 ; 
Oething  y.  KHghly,   9  Ch.  D.  647  ; 


8UECHARGE  AND  FALSIFICATION.  1163 

If  a  solioitor^  having  taken  a  mortgage  securitj,  oharges  Chap.  LIV. 
commission  in  his  account  on  the  amount  of  rents  reoeiyed^     §  1  (vi). 
without  informing  his  client  that  he  has  legally  no  right  so  to  niegai 
do,  the  mortgagor  will  be  allowed  to  surcharge  and  falsify,  not-  ^^«^  ^7 
withstanding  his  acquiescence  in  the  charge  (b). 

By  Ord.  XXXIII.  r.  5,  it  is  provided  as  follows : — 

"  Any  party  seeking  to  charge  any  accounting  party  beyond  what  Surolarge. 
he  has  by  his  account  admitted  to  have  received  shall  give  notice 
thereof  to  the  accounting  party,  stating,  so  far  as  he  is  able,  the 
amount  sought  to  be  charged  and  the  particulars  thereof  in  a  short 
and  succinct  manner." 

The  expressions  to  "  surcharge  "  and  to  "  falsify  "  have  been  Definition  of 
thus  defined :  "  If  any  of  the  parties  can  show  an  omission,  for  and^^    ^^^ 
which  credit  ought  to  be,  that  is  a  surcharge ;  or,  if  anything  is  "  ^alfii^y-" 
inserted  that  is  a  wrong  charge,  he  is  at  liberty  to  show  it,  and 
that  is  falsification  "  (o). 

Where  a  party  is  at  liberty  to  surcharge  and  falsify,  he  is  not  Eiron  in 
merely  confined  to  errors  in  fact^  but  may  take  advantage  of 
errors  in  law  (d). 

The  proper  mode  of  proceeding  for  a  mortgagor  who  makes  Surcharge, 
claims  against  a  mortgagee  in  possession  on  the  ground  of  alleged  morT^gee' 
wilful  default,  is  to  surcharge  and  falsify  the  accounts  brought  posseesion. 
in  by  the  mortgagee  (e).     So  where  a  mortgagee  in  possession 
made  in  his  accoimts  a  charge  for  receiving  the  rents  personally, 
liberty  was  given  to  the  mortgagor  to  surcharge  and  falsify  (/). 

If  a  party  seeks  to  open  a  settled  account,  or  liberty  to  sur-  Pleading 
charge  and  falsify,  he  must  in  his  pleadings  specifically  aver 
some  direct  and  definite  act  of  fraud  or  error,  and  support  that 
averment  with  evidence  (ff).     The  charge  may  be  set  up  by 
defence  or  counterclaim  (A). 

Where  accounts  were  taken  under  a  purchase  by  the  mort-  Evidence, 
gagee,  reserving  to  the  mortgagor  a  right  of  re-purchase  within 
a  limited  period,  the  mortgagor  remaining  manager,  books  kept 
by  the  mortgagee  were  taken  as  primd  facie  evidence  of  the 


JSifr$  Y.  Wynn-Mack&fuie,  (1894)  1  Gh.  {d)  BoberU  y.  Knffin,  2  Atk.   112. 

2 18.                 '  See  Daniell  Y.  Sinclair,  6  App.  Ca.  18U 

(ft)  Langttaffe  y.  Fmufiok,   10  Vea.  J^'  «^^  C  A 

41  Ch.  D.  126  ;  ^^,  p.  1167.  ^\  ^^^^^^^  ^.  ^^^^^  l.  r.  2 

(r)  Fitt  Y.  Chohnondeley,  2  Yea.  Ben.  H.  L.  1,  at  pp.  11,  19. 

666.  (A)  £yre  y.  Mughei,  2  Gh.  D.  148. 
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MORTGAGEE'S  EIGHTS,  ETC. — ^ACCOUNTS. 


Chap.  LIV.  amount  of  all  moneys  received  and  paid  by  him,  with  liberty  to 
§  1  (vi).     surcharge  and  falsify  ;  but  such  books  are  not  binding  on  the 
mortgagor  {i). 
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yii. — ^Action  to  Open,  ftc.  Accoimts  of  Costs  for  which  a  Mort- 
gage is  given  to  a  Solicitor. — There  appears  no  legal  objection 
to  a  solicitor  taking  a  mortgage  security  for  his  bill  of  costs 
actually  due,  pending  the  litigation;  but  if  the  security  be 
taken  for  an  unsettled  account,  an  action  for  a  general  account 
will  at  any  time  lie  against  him  {k) ;  and  although  it  is  a  rule 
that  a  settled  account  shall  not  be  opened  unless  particular 
errors  are  pointed  out,  yet  if,  on  an  action  brought  by  a  client 
against  his  solicitor,  alleging  error  generally  in  an  account 
settled  between  them,  the  solicitor  admit  the  fact,  the  account 
will  be  opened  (/). 

The  omission  to  inform  the  client  that  he  has  a  right  to  have 
the  bill  taxed  is  not  of  itself  a  ground  for  opening  a  settled 
account  (m). 

If  a  client  has  paid  or  given  a  mortgage  for  his  solicitor's  bill 
of  costs  without  pressure  or  undue  influence,  and  afterwards 
wishes  to  have  it  taxed,  he  must  state  and  prove  that  the  bill 
contains  such  grossly  improper  charges  as  furnish  evidence  of 
fraud  (w). 

When  the  security  is  given  after  a  settlement  of  accoimts, 
such  accounts  are  subject  to  be  opened  even  after  the  lapse  of 
many  years.  So  accounts  stated  and  signed  thirty  years  previous 
were  opened  generally,  and  not  merely  with  leave  to  surcharge 
and  falsify,  when  it  appeared  that  the  accounts  contained 
improper  charges,  and  that  the  client  signed  them  without 
independent  advice  or  proper  explanation  (o). 

But  if  there  have  been  only  mistakes  and  omissions,  there  will 
be  only  liberty  to  surcharge  and  falsify  (p) ;  and  if  the  amount 


(t)  Offden  Y.  BattamSj  1  Jar.  N.  S. 
191 ;  Sudson  t.  Swiftmre^  82  L.  T. 
389. 

(ic)  Detillxn  v.  GaU,  7  Ves.  683.  See 
JFiUiams  t.  Piggotty  Jac.  698;  J(me$ 
V.  Tripp,  Jac.  322;  Pitcher  y.  Higby, 
9  Pri.  79 ;  BiUs  v.  Moore,  17  L.  J.  Ch. 
386. 

(/}  Matthews  t.  WdUwyfiy  4  Ves. 
118.  And  see  Lawless  v.  Mansjleld,  1 
Dr.  &  War.  667,  669;  Coleman  t. 
Mellersh,  2  Mac.  &  G.  309;  Blagrave 
Y.  Itouth,  8  De  a.  M.   &  Q.  620; 


Morgan  y.  Siggins,  1  Gill!.  270  ;  Dun^ 
donald  v.  Mastermanj  L.  R.  7  Eq.  618 ; 
EyreT,  Hughes,  2  Gh.  D.  148 ;  Watson 
y.  Bodwelly  11  Gh.  D.  160. 

(m)  Re  Webb,  Lambert  y.  Still,  (1894) 
1  Ch.  73. 

(n)  Sorlock  v.  Smith,  2  My.  &  Gr. 
4d6 ;  Be  Laeey  and  Son,  26  Gh.  D.  301, 
G.  A. 

(o)   TFard  v.  Sharp,  60  L.  T.  657. 

(p)  Vernon  y.  Vawdry,  2  Atk.  119  ; 
Jones  y.  Moffett,  3  J.  &  li.  636. 
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due  for  costs  or  advances  has  never  been  fixed,  or  no  bills  have  Chap.  UV. 
been  delivered,  the  amount  must  be  ascertained  by  taxation  (g),    §  1  (vii). 
notwithstanding  the  securities  (r).     The  power  to  open  accounts 
on  action  brought  is  not  subject  to  the  conditions  affecting  pro- 
ceedings under  the  Solicitors  Acts  («),  but  the  principles  on 
which  a  paid  bill  is  opened  are  in  both  cases  the  same  {t). 

The  rule  as  to  mortgage  for  costs  applies  to  legal  and  equitable 
securities  equally  (u). 

If,  however,  the  accounts  have  been  properly  investigated  and  Mortgage  for 
settled,  the  mortgage  will  not  be  disturbed  (a?) ;  and  where  the  ughtiy^ 
relation  of  solicitor  and  client  has  ceased  for  several  years,  and  disturbed, 
no  fraud  or  special  error  is  alleged,  the  accounts  will  not  be 
opened,  although  no  bills  were  delivered  until  after  the  date  of 
the  mortgage  (y) ;  and  it  will  be  no  objection  to  the  security,  if 
bond  fide,  that  it  was  obtained  under  pressure  from  the  solicitor, 
and  when  money  was  wanted  to  meet  the  urgent  necessities  of 
the  client  (s). 

If  no  accounts  have  been  kept,  or  there  has  been  any  mis-  Costs  where 
statement  on  the  part  of  the  solicitor,  or  any  overcharges  in  his  ^^^ij  ^^ 
unsettled  account,  he  wUl  be  fixed  with  the  costs  (a).  W'* 

A  solicitor  may  take  security  from  his  client  for  future  costs,  Seooiltj  for 
whether  contentious  (6)  or  non-contentious  (c).    Such  costs  may  "***"  °®**"' 
now  be  ascertained  by  agreement  in  certain  cases,  and  the 
mortgage  deed  itself,  if  properly  explained,  may  amount  to  such 
an  agreement. 


Sbction  n. 

Op  Accouirrs  of  Principal. 

i — General  Bight  of  Mortgagee  to  Payment  of  Principal. — ^A 
mortgagee  will  be  allowed  in  account  the  principal  sum  originally 


{q)  Marriton  v.  JFilithire,  2  Jdt. 
679 ;  Sandon  v.  Hooper y  6  Beay.  246. 

(r)  Lawless  t.  Mansjield,  1  Dr.  & 
War.  667.    See  1  Gifl.  at  p.  288. 

(9)  33  &  34  Vict.  0.  28,  s.  4  ;  44  &  46 
Viot.  0.  44,  s.  8.  See  as  to  profit- 
costs,  68  &  69  Viot.  0.  26. 

if)  Cordery  (3rd  ed.),  p.  199. 

(«)  Bristow  T.  fFamer,  10  Ir.  Eq.  R. 
246;  notwithstanding  JBxp.  BoviU,  2 
M.  &  A.  382,  n.  And  see  Fhilby  y. 
HMUy  29  L.  J.  C.  P.  870. 

(x)  Judd  T.  OUmrd,  6  Jnr.  N.  S.  766 ; 


Jones  T.  BohertSy  9  Beav.  419 ;  Nelson 
V.  Booth,  6  W.  R.  722. 

(y)  Blagrave  v.  Bmtth,  8  De  G.  M.  & 
G.  621  ;  bnt  see  Lyddon  t.  MosSy  4  De 
G.  k  J.  104. 

(z)  Johnson  v.  Fesemeper,  3  De  G.  & 
J.  13 ;  Fearson  Y.Benson,  28  Bear.  698  ; 
Cheslyn  v.  Dalby,  2  T.  &  0.  Ex.  170. 

(a)  Davis  v.  Pany,  1  Gift.  174 ; 
BetiUin  ▼.  Oale,  7  Ves.  683. 

(b)  Sol.  Act,  1870,  B.  16. 

{e)  Sol.  Rem.  Aot»  1881,  Did.  YU. 
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Cliap.  LIV.  advanced^  or  so  muoh  thereof  as  remains  unpaid,  unless  the 
mortgagee  has  agreed  to  accept  a  less  sum  in  satisfaction  of  his 
claim  in  respect  of  principal. 

Where  a  mortgagee  agrees  to  take  a  portion  of  his  debt  in 
satisfaction  of  the  whole  upon  payment  on  a  fixed  day,  the 
Court  will  not  relieve  against  the  effect  of  non-payment  on  that 
day  {d). 


§  2  (i). 


Aooeptanoe  of 
part  payment 
mfnUif 
made  by 
certain  date. 


Bonus  for 
loan  not 
allowed. 


Distinction 
where  bonas 
actually 
deducted. 


ii. — ^Bonus  or  Commission  f6r  Loan. — ^Formerly  it  was  a 
general  rule  that  the  mortgagee  would  not  be  allowed  to  increase 
the  principal  moneys  secured  by  the  mortgage  by  adding  thereto 
a  sum  charged  by  way  of  bonus  or  commission  in  consideration 
of  making  the  advance  pursuant  to  stipulations  made  at  the 
time  of  the  advance,  for  such  addition  was  thought  to  be  a 
collateral  advantage  beyond  principal,  interest,  and  proper  costs, 
and  a  clog  on  the  equity  of  redemption  {e).  And  a  settled 
account  including  and  allowing  a  bonus  was  set  aside  (/). 

There  is,  however,  no  absolute  rule  that  a  mortgagee  cannot, 
at  the  time  of  entering  into  the  mortgage  transaction,  enter  into 
some  other  agreement  by  which  he  gets  some  advantage.  He 
may  stipulate  for  a  collateral  advantage  at  the  time  and  as  a 
term  of  the  advance,  provided  the  equity  of  redemption  is  not 
thereby  fettered  and  the  bargain  is  a  fair  and  reasonable  one  (^). 
It  seems  clear,  therefore,  that  a  mortgagee  will  be  entitled  to 
"  any  bonus  or  anything  in  the  nature  of  a  bonus  which  has 
been  properly  stipulated  for,  and  has  become  due"  before 
redemption  (h).  Most  of  the  older  cases  were  decided  on  the 
ground  that  a  bonus  or  commission  tended  to  usury,  but  now 
that  the  usury  laws  are  repealed  there  seems  to  be  no  objection 
to  such  a  stipulation,  provided  it  is  fair  and  comes  to  an  end  on 
redemption  (i). 

Where,  therefore,  the  mortgagee,  pursuant  to  an  agreement 
proved  to  have  been  entered  into  by  the  parties,  and  as  part 
payment  of  the  mortgage  contract,  deliberately,  without  im- 


{d)  Ford  V.  £arl  of  Cheaterfield,  19 
Bear.  428 ;  Thompson  t.  Hudson,  L.  R. 
4  H.  L.  1.  See  Zeed*  and  HanUjf 
Theatre  y.  BroadbefU,  (1898)  1  Gh.  343. 

(e)  Broad  v.  Selfe,  9  Jur.  N.  S.  886  ; 
Jamet  y.  Kerr,  40  Gh.  D.  449.  See 
anUt  PP*  17  tf^  9eq* 

if)  Barrett  ▼.  Hartley,  L.  B.  2  Eq. 
789. 


{£)  Biggs  T.  Hoddinoit,  (1898)  2  Gh. 
807,  G.  A. 

(A)  See  Bradley  y.  Oarritt,  (1908) 
A.  G.  263,  per  Lord  Dayey. 

(i)  See  Makes  y.  Biee,  (1902)  A.  0. 
24,  33 ;  Bradley  y.  Carritt,  sup. ;  and 
see  Browne  y.  Byan  (1901),  2  Ir.  R. 
663. 


PRINCIPAL — BONUS  OR  COMMISSION.  1167 

proper  pressure,  and  perfectly  understood  by  the  mortgagor,  Chap.  LIV. 
actually  deducted  at  the  time  of  the  advance  a  sum  for  com-  §  2  (ii). 
mission  or  bonus  out  of  the  sum  advanced,  the  Court  directed 
that,  in  taking  the  accoimt,  the  sums  actually  deducted  for 
commission  at  the  time  of  the  advance  should  be  allowed, 
but  that  all  other  sums  charged  for  conmiission  should  be 
disallowed  (k). 

Even  though  no  sum  is  actually  deducted  at  the  time  of  the  Agreement 
loan,  it  is  competent  for  the  parties  to  stipulate  by  the  mortgage  of^iiST^sum 
deed  that  the  mortgage  shall  be  redeemable  only  on  payment  on  falling  in 
at  a  future  time,  or  on  the  happening  of  a  given  event,  of  a  to^Sotu 
much  larger  sum  than  that  originally  advanced,  even  though 
interest  is  made  payable  in  the  meantime ;  and  it  may  also  be 
stipulated  that  if  a  smaller  sum  is  paid  at  an  earlier  date,  or 
before  the  event  happens,  the  mortgagee  shall  accept  it  in 
satisfaction  of  the  larger  sum  (/). 

An  exception  is,  however,  made  in  this  respect  in  the  case  of  Exception  of 

.  1  jji-i»  •  *    1         1     nnconscion- 

a  mortgage  by  an  expectant  heir  of  a  reversionary  mterest,  able  dealing 
where  undue  advantage  is  taken  by  the  mortgagee  of  the  J^?v^^" 
necessities  of  the  mortgagor,  in  which  ca^e  the  mortgagee  will 
be  allowed  only  the  sum  actually  advanced  with  simple  interest 
at  five  per  cent,  per  annum  (m), 

"Where  a  mortgage  debt  was  made  repayable  at  specified  Commiasion 
dates  by  instalments,  and  it  was  agreed  that,  if  default  was  mentsnot 
made  in  payment  of  any  instahnent,  "  a  commission  "  of  1/.  per  ^^y  repaid, 
cent,  should  be  paid  for  every  month  from  the  date  at  which 
such  instalment  became  payable  till  actual  payment  thereof :  it 
was  held,  in  a  foreclosure  action,  that  this  commission  was  not 
a  contract  to  pay  a  higher  rate  of  interest  (n),  nor  of  the  nature 
of  a  penalty,  and  that  the  mortgagee  was  entitled  to  charge  for 
it  on  taking  the  account  (o). 

Where  a  mortgagee  is  entiUed  to  bonus  or  commission  for  a  Fozm  of 
loan,  he  may  claim  it  either  in  taking  the  accoimt  of  what  is  due  bonus.  ^ 
on  the  mortgage,  or  under  the  head  of  "  just  allowances  "  {p). 

(k)  Mainland  ▼.  Up^hn,  41  Ch.  D.       389.    See  further,  as  to  dealings  with 
126.    See  alw  Potter  t.  Edwards,  32      exi>eotant  heirs,  ante,  p.  634. 
L.  J.  Oh.  648  ;  Bucknell  v.  Viekery,  64  („)  gee  ante,  p.  137. 

(1894)  1   Ch    218    227    api^ed  on  ^^  ^   ^2  Ch.  D.  648.    See  also  The 

^r^^^V^^^S^^  i.J^^;/.rou..,72L.T.664. 

642.  (p)  BuekneU  t.   Vtekery,   64  L.  T. 

(m)  Beynon  v.  Oookf  L.  R.  10  Ch.  701,  P.  C. 
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iii. — ^Further  Advances. — The  next  question  to  be  considered 
is  how  far  a  mortgagee  will  be  allowed  to  charge  in  aooonnt 
farther  advances  made  by  him  to  the  mortgagor  as  against  the 
mortgagor  himself  and  those  claiming  under  him,  other  than 
subsequent  incumbrancers  and  assignees  for  value  of  the  equity 
ofr2mption(,). 

It  is  a  settled  rule  of  equity  that  a  mortgagee,  whether  his 
security  is  legal  or  equitable,  shall  not  be  deprived  thereof 
without  payment  of  all  sums  of  money  due  to  him  from  the 
mortgagor  which  form  a  general  or  specific  lien  on  the  land ; 
and  therefore  if  the  mortgagee  advance  other  sums  of  money  to 
the  mortgagor  expressly  by  way  of  further  charge,  thereby 
creating  a  specific  lien,  or  on  a  judgment  whei^by  an  actual 
charge  is  created,  or  on  statute,  thereby  creating  a  general  lien, 
neither  the  mortgagor  nor,  generally  spealdng,  anyone  claiming 
under  him,  though  for  valuable  consideration  and  without 
notice,  is  allowed  to  redeem  without  payment  to  the  full  amount 
advanced  (r). 

The  general  principle  governing  the  question  as  to  when  a 
mortgagee  will  be  allowed  to  charge  further  advances  in  account 
appears  to  be  that  such  advances  must  have  been  made  on  the 
faith  of  an  actual  charge  on  the  land,  and  not  on  merely  personal 
security. 

In  the  case  of  an  original  advance,  the  fact  that  it  was  made 
on  the  credit  of  the  land  can  only  appear  from  the  nature  of 
the  security  taken  at  the  time,  for  there  is  no  antecedent 
transaction  from  which  any  presumption  of  intention  to  charge 
the  land  can  be  raised ;  but  in  the  case  of  a  further  advance  by 
a  lender  who  has  already  either  a  legal  mortgage  or  an  equitable 
charge  on  the  land,  it  is  reasonably  to  be  presumed  that  the 
further  advance  is  made  on  the  credit  of  the  land  over  which 
the  lender  has  already  a  hold  in  respect  of  the  original  trans- 
action, provided  a  security  of  some  sort  is  taken  which,  though  not 
an  actual  charge  on  the  land,  may  ripen  into  such  a  charge. 

Further  advanoes  can  accordingly  be  charged  in  account  and 
added  to  the  principal  sum  secured  by  the  mortgage,  if  such 


{g)  As  to  the  right  of  a  mortgagee 
having  the  legal  estate  to  tack  further 
advances  as  against  puisne  inoum- 
branoers  and  assignees  of  the  equity  of 


redemption,  aoepostf  pp.  1249  et  teq, 

(r)  Story's  Eq.  Juris.  Vol.  I.  p.  334. 
See  Caimcro8$  v.  BradUy,  2  Dr.  k  Wal. 
482. 
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advanoes  are  made  on  the  security  of  an  equitable  mortgage  of  Chap.  LTV. 
the  same  lands  by  deed  in  the  ordinary  form  (s).  §  2  (iii). 

A  mortgagee  can  also  charge  in  account,  as  against  the  mort-  informal 
fTASOT  or  his  heir  or  deyisee,  all  further  advances  made  on  the  Jfirreement 
security  of  an  agreement  in  writing,  however  informal,  whereby 
an  equitable  charge  on  the  land  is  created  (t). 

So  also  a  mortgagee  was  allowed  to  charge  in  account  further  Deposit  of 
advances  made  on  the  security  of  a  deposit  of  deeds  (u). 

But  a  further  advance  cannot  be  allowed  in  account  if  made  Further 
on  the  security  of  a  charge  which  proves  to  be  invalid,  or  if  ?dvanceon 
made  on  the  security  of  a  verbal  agreement  for  the  deposit  of  secority. 
a  lease  when  granted,  as  it  does  not  constitute  an  equitable 
mortgage  (a;),  or  of  a  verbal  agreement  for  a  security  on  future 
rent,  though  coupled  with  a  written  order  on  the  tenant  to  pay 
it  to  the  lender,  without  stating  the  consideration,  as  it  is  void 
under  the  Statute  of  Frauds  (y). 

It  will  be  seen  that  a  judgment  does  not  now  create  an  actual  Farther 
charge  on  land  until  registration  of  the  writ  or  order  enforcing  seoared  hj 
it  (s).   It  is  quite  clear  that  a  mortgagee  may  charge  in  account,  Jo^n^e^t- 
as  against  the  mortgagor  and  those  claiming  under  him  by 
descent  or  demise,  and  may  even  tack  as  against  puisne  incum- 
brancers and  assignees  of  the  equity  of  redemption,  bi  whose 
claims  he  has  no  notice  (a),  moneys  owing  to  him  on  the 
security  of  a  subsequent  judgment  which  forms  an  actual  charge 
on  the  land  (6). 

It  is  submitted  that  a  mortgagee  is  still  entitled  to  charge  in 
account  a  subsequent  judgment  under  the  present  bankruptcy 
law,  notwithstanding  the  bankruptcy  of  the  judgment  debtor; 
and  this,  of  course,  if  execution  had  issued  prior  to  the  date  of 
the  receiving  order,  and  without  notice  of  an  act  of  bank- 
ruptcy (c). 

In  order  to  entitle  a  mortgagee  to  add  to  the  original  debt  Judgment 
a  sum  secured  by  a  judgment,  the  judgment  must  have  been  ^^  hetoTQ 

original 


(«)  Ooddard  v.  Complin,  1  Ch.  Ca. 
119. 

(t)  Hibernian  Bank  ▼.  Gilbert,  28 
L.  R.  Ir.  321.  Aa  to  what  informal 
ixutmments  will  create  an  equitable 
oharge  on  land,  see  ante,  pp.  69  et  eeq. 

(u)  Cooke  V,  WiUon,  29Beav.  100. 


{x)  Bxp.  Cootnbe,  4  Madd.  249. 
iff)  Exp,  Hall,  10  Gh.  D. 
{»)  See  pott.  Chap.  LIX. 


Exp,  Hall,  10  Gh.  D.  615,  C.  A. 


(a)  See  as  to  this,  jMt^,  pp.  \2A^et9eq, 

{h)  Brace  t.  Bucheee  of  Marlborough, 
2  P.  Wms.  491,  493;  Anon,,  2  Ves. 
Sen.  662;  Exp,  Knott,  11  Ves.  609, 
617. 

(<?)  See  Baker  y.  Harris,  16  Ves.  397 ; 
Exp,  Boyle,  3  De  G.  M.  &  O.  615.  See 
Bankruptoy  Act,  1869,  ss.  12  and  40 ; 
ibid.  1883,  8.  9. 
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taken  before  redemption  of  the  mortgage.  So,  where  land  was 
mortgaged  to  seonre  a  certain  sum,  and  a  further  sum  was  due 
to  the  mortgagee  on  the  personal  oovenant  of  the  mortgagor ; 
the  mortgagee  brought  an  action  to  recover  both  sums,  and  the 
mortgagor  paid  the  mortgage  debt  only  into  Court ;  the  mort- 
gagee took  this  sum  out  of  Court,  and  he  proceeded  in  the 
action  and  recovered  judgment  on  the  covenant;  it  was  held 
that,  the  mortgage  having  been  discharged  by  the  payment  out 
of  Court,  the  mortgagee  was  not  entitled  to  add  the  judgment 
debt  to  his  security  (d). 

Where  a  mortgage  of  a  fund  in  Court  was  given  to  secure  a 
debt  by  a  person  who  was  largely  indebted  to  the  Crown,  it  was 
held  that  the  sums  paid  by  the  executor  of  the  mortgagee,  who 
was  surety  to  the  Crown  for  the  mortgagor,  ought  to  be  treated 
as  further  advances  and  added  to  the  mortgage  security  {e). 

A  mortgage  to  cover  advances  to  the  mortgagor  and  his 
assigns  will  cover  advances  to  a  tenant  for  life  under  the  mort- 
gagor's will  (/). 

A  mortgage  to  secure  a  balance  of  accounts  not  to  exceed  a 
certain  sum  does  not  include  further  advances  (g). 

Where  a  mortgage  is  construed  as  a  running  security,  the 
mortgagor  can  only  be  charged  to  the  extent  of  his  own  admis- 
sions, unless  the  mortgagee  proves  a  larger  amount  to  have  been 
advanced  (A). 

It  is  elsewhere  noticed  that  interest  cannot  be  converted  into 
principal  as  against  a  puisne  incumbrance  of  which  the  first 
mortgagee  has  notice  (t). 

Costs,  charges,  and  expenses  which  properly  fall  within  the 
security  are  not  treated  as  "further  advances,"  but  will  be 
added  to  the  security,  even  against  puisne  incumbrancers  (k). 

The  general  rule  that  a  mortgagee  may  charge  further 
advances  does  not  apply  in  account  if  the  further  advance  was 
not  made  on  the  security  of  the  land  so  as  to  create  a  lien 
thereon,  either  specifically  or  generally  {I) ;  and,  therefore,  as 
copyholds  were  not,  prior  to  the  stat.  1  &  2  Yict.  o.  110,  liable 


(d)  Mayor  of  Brecon  v.  Seymour,  26 
Bear.  648.  &ee  Be  Oreffton,  36  Ch.  D. 
223. 

(e)  Foster  Y,  Hargreavetj  1  Keen,  281. 
•)  Re  fFattSy  22  Ch.  D.  1,  C.  A. 

r)  Re  Meadows,  6  Jur.  N.  8.  421. 


(h)  MelUmd  ▼.  Gray,  2  Y.  &  0.  C.  C. 
199. 

(i)  Tost,  p.  1185. 

\k)  Post, -p.  1193. 

(/)  JBxp,  Knott,  11  Yes.  617,  Zaeey 
T.  Inyle,  2  Ph.  413. 
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at  law  to  an  extent,  a  judgment  debt  could  not  have  been  added  Clhap.  LIY. 
to  a  mortgage  of  copyhold  land  {m),  §  2  (iii). 


iv. — ^Bond  Debts. — Notwithstanding  some  difEerenoe  of  opinion  Bond  debt 
in  early  cases,  it  is  now  settled  that  the  mortgagee  cannot  charge  ^Sed^i^inst 
in  account  against  the  mortgagor  sums  secured  by  bond  or  other  mortgi^r. 
specialty  (n). 

It  makes  no  difference  in  the  right  of  the  mortgagee  in  this 
respect,  whether  the  bond  debt  is  prior  or  subsequent  to  the 
mortgage  (o),  or  whether  the  mortgage  be  made  to  the  bond 
creditor  originally,  or  taken  by  assignment  (p). 

As  under  the  Statute  of  Fraudulent  Devises  (^),  the  heir  and  Bight  to  add 
beneficial  devisee  became  liable  to  the  extent  and  in  the  manner  against^heir 
therein  provided,  the  right  to  add  the  bond  debt  to  the  mortgage  ^^  deyiaee. 
debt  was  confined  to  these  only,  for  this  reason,  viz.,  for  the  sole 
purpose  of  preventing  a  circuity  of  action  (r). 

It  is  accordingly  well  settled  that  where  a  mortgagee  makes 
a  further  advance  on  a  bond  binding  the  heir  of  the  latter  («), 
his  heir  (^),  or  beneficial  devisee  (u),  shall  not  redeem  without 
paying  off  the  bond  as  well  as  the  mortgage.  And  now  that, 
by  the  stat.  3  &  4  Will.  IV.  c.  104  (a?),  the  lands  of  a  debtor  are 
made  liable  in  the  hands  of  his  heir  or  devisee  as  assets  in  an 
administration  action  for  the  payment  of  simple  contract  as  well 
as  specialty  debts,  it  would  seem  that,  in  order  to  prevent  the 
necessity  of  bringing  two  actions,  one  for  foreclosure  and  the 
other  for  administration,  the  heir  or  devisee  would  not  be 
allowed  to  redeem  the  mortgage  without  also  paying  off  the 
debt  secured  by  the  bond. 

The  last-mentioned  statute  does  not,  however,  apply  where  Exception 
the  mortgagor's  real  estate  is,  by  his  will,  charged  with  or  ^^^^^ 
devised  subject  to  his  debts.     Thus,  if  the  devise  be  for  pav-  ^^  payment 

'  ^  "^     of  debts. 


(m)  Seir  of  Cannon  v.  Pack,  6  Vin. 
Abr.  222,  pi.  vi.  See  Coke's  Copy- 
holds, 8.  21,  pi.  108. 

(«)  Morret  v.  Faske,  2  Atk.  63  ; 
Zowihian  ▼.  Masely  3  Bro.  0.  C.  162 ; 
Arther  v.  Snotty  2  Stra.  1107  ;  Jones  v. 
Smith,  2  Ves.  Jun.  376.  In  Sharpnell 
V.  Blake,  2  Eq.  Oa.  Abr.  603,  the 
woTd  *'can"  must  be  a  misprint  for 
"cannot.** 

(o)   Windham  y.  Jennings,  2  Hep.  in 

Ch.  247. 

(p)  SaUiley  t.  KirtUmd,  2  Bep.  in 
Ch.  360. 


fe)  8  &  4  W.  &  M.  o.  14.  See  tup, 
p.  986. 

(r)  See  Beams  v.  Baneey  3  Atk.  630  ; 
Zowihian  v.  Hasel,  3  Bro.  0.  C.  162. 

is)  See  Conv.  Act,  1881,  s.  69. 

[t)  Shuttletporth  y.  Zayeoek,  I  Vem. 
246;  Coleman  t.  Winch,  1  P.  Wms. 
777 ;  Windham  y.  Jennings,  2  Rep.  in 
Ch.  228  ;  £lvg  y.  Norwood,  6  De  6.  & 
S.  240  ;  16  Jnr.  493. 

(m)  ChaUisT.Casbom,i:Eq,Otk.AhT. 
326,  pi.  9.  See  i>«  Vigier  y.  Zee,  2 
Ha.  326. 

(x)  See  ante,  p.  673. 
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ment  of  debts  generally,  the  mortgagee  must,  as  to  his  bond 
debt,  come  in  rateably  with  the  other  creditors  (^).  So,  also,  it 
was  held,  in  a  case  before  the  statute,  that  a  mortgagee  who 
lent  a  further  sum  upon  a  bond  was  not  entitled  to  add  it  to 
his  mortgage  in  preference  to  creditors  under  a  trust  created 
by  the  will  of  the  mortgagor  for  payment  of  debts  (s) ;  and 
the  result  is  now  the  same,  whether  there  be  an  express  trust 
or  only  a  charge  for  the  payment  of  debts  (a). 

It  is  well  settled  that  a  debt  secured  by  bond  cannot  be 
added  to  a  mortgage  debt  as  against  creditors,  whether  secured 
or  unsecured  {b). 

An  assignee  from  the  mortgagor  may,  of  course,  redeem 
without  payment  of  the  bond  debt ;  this  is  distinctly  laid  down 
by  Lord  Somers,  who  says,  '^  If  the  mortgagor  mortgage  his 
equity  of  redemption  to  another,  the  second  mortgagee  shall  not 
be  affected  with  the  bond  ;  for  it  is  but  a  personal  charge  on  the 
mortgagor"  (c). 

The  mortgagee  cannot  add  a  bond  debt  against  the  assignee 
of  the  heir  (^),  or  of  the  beneficial  devisee,  or  of  the  executor  {e). 

V. — Simple  Contract  Debts. — Notwithstanding  certain  autho- 
rities to  the  contrary  (/),  it  was  settled  that  a  mortgagee 
could  not,  prior  to  the  stat.  3  &  4  Will.  IV.  c.  104,  have  added 
or  tacked  to  his  mortgage  debt  a  mere  simple  contract  debt 
against  a  mortgagor,  or  his  heir  or  devisee  {g). 

This  rule  still  holds  good  as  regards  the  mortgagor.  So,  a 
beer  account  cannot  be  added  or  tacked  as  against  puisne 
incumbrancers  to  a  debt  secured  by  a  deposit  of  a  brewer's 
lease  (A). 

The  balance  in  hand  after  sale  of  the  mortgaged  premises 
cannot  be  retained  after  the  death  of  the  mortgagor  against 


(y)  Pouns  V.  Corbet,  3  Atk.  556 ;  Irhy 
v.  Irby,  22  Beav.  217. 

(z)  ffeanu  v.  Baneef  3  Atk.  680. 

(a)  Price  V.  Faatnedge,  Amb.  685. 

(b)  Adams  v.  CUurton,  6  Ves.  226; 
Coleman  v.  JFinehf  1  P.  Wms-  777  ; 
Hamerton  v.  Rogern^  1  Ves.  Jun.  613. 
As  to  tacking  bond  debts  against  ptiisne 
incumbrancers,  see/wf^  p.  1262. 

(<;)  Anon,,  3  Salk.  84.  And  see 
Anon.f  2  Ves.  Sen.  663  ;  SharpneU  v. 
Blake,  2  Eq.  Ca.  Abr.  603. 

{d)  Bayly  T.  Bobson,  PMo.  Ch.  89 ; 
Ccleman  t.   JFineh,  1  P.  Wms.  775; 


Trotighton  t.  Troughton,  1  Ves.  Sen.  87 ; 
Morret  ▼.  Paeke,  2  Atk.  63. 

(«)  Coleman y.fFineh, sup,;  Vanderzee 
T.  JFillis,  3  Bro.  C.  C.  20. 

(/)  Demainbray  v.  Metealf,  2  Vem. 
691. 

{g)  Netcby  t.  Cooper,  Finch,  379 ;  and 
see  Jones  y.  Smith,  2  Ves.  Jun.  378 ; 
£xp.  Hooper,  19  Ves.  477. 

(A)  Chilton  v.  Carrington,  1  Jur. 
N.  S.  89  ;  Dunn  v.  City  of  London 
Bretoery  Co,,  L.  B.  8  Eq.  155 ;  Menties 
y.  Lightfoot,  L.  B.  11  £q.  459. 
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another  debt  due  to  the  mortgagee,  so  as  to  give  himself  a  Chap.  UV. 
preference  over  other  creditors  {%).  %  2  (v). 

A  mortgagee  of  a  lease  or  other  chattel  interest  may  add  to  Ri^htw 
his  mortgage  debt  a  simple  contract  debt  against  the  execu-  afirainst 
tor  (k)y  but  not  against  creditor  (/).  mortgagor. 

Since  3  &  4  Will.  IV.  o.  104,  a  simple  contract  debt  can  be  Right  as 
added  to  a  mortga^te  debt  against  the  heir  or  devisee,  in  cases  ^^^^^}^  ^^^ 

p  o  .        «  or  devisee. 

in  which  there  is  not  a  devise  for  payment  of  debts.  Thus,  a 
mortgagee  of  copyhold  may  tack  a  simple  contract  against  the 
heir  or  devisee,  wherever  the  equity  of  redemption  is  assets  in 
his  hands  for  payment  of  simple  contract  debts,  though  the 
personal  representative  is  absent  (m). 

Prior  to  the  stat.  32  &  33  Vict.  c.  46,  this  right  against  the  j^q  right  as 
heir  or  devisee  could  not  be  exercised  to  the  prejudice  of  ^"^"* 
specialty  creditors  (n).  Now  that,  by  that  statute,  in  the  ad- 
nunistration  of  assets  of  deceased  persons,  specialty  and  simple 
contract  debts  are  treated  as  standing  in  equal  degree,  it  is 
Qonsidered  that  the  Act  has  not  enlarged  the  right,  and  the 
mortgagee  must,  as  regards  his  simple  contract  debt,  come  in 
rateably  with  the  other  creditors  of  the  same  degree  (o). 


Section  m. 
Of  Accounts  of  Interest. 

i. — ^Right  of  Mortgagee  to  Interest  generally. — Interest  on  a  Aoonier  of 
mortgage,  though  fixed  annually,  accrues  due  from  day  to  "^t®"***- 
day(;?). 

As  between  persons  beneficially  entitled  in  succession  to  Apportion- 
interest  under  a  mortgage,  there  must  be  an  apportionment 
upon  the  determination  of  the  particular  interest,  and  a  pro- 
portionate part  must  be  paid  to  the  owner  of  that  interest  or  to 
his  legal  personal  representatives,  if  dead  (q). 


meat. 


(•)  Talbot  V.  FrtrSf  9  Ch.  D.  668,  671, 
disapproTUig  of  Spalding  t.  Thompson, 
26  Beay.  637 .  See  i2(?  Saaelfoot's  Estate, 
L.  R.  13  Eq.  327 ;  He  General  Provin- 
eial  Asaur.  Co,,  Exp,  National  Bank, 
L.  R.  14  Eq.  607. 

(k)  Coleman  t.  Wineh,  1  P.  Wms. 
776 ;  Ecelet  v.  Thawill,  Preo.  Oh.  18 ; 
Anon.,  2  Vem.  177 ;  Eol/e  t.  Chester, 
20  Beay.  613. 

(/)  Adams  y.  Claxton,  6  Ves.  226. 

(m)  Eolfe  y.  Chester,  20  Beay.  610 ; 


Thomas  y.  Thomas,  22  Beay.  341. 

(»)  Ibid.  See  Talbot  y.  Frere,  9  dh. 
D.  671. 

(o)  Will.  Real  Assets,  26. 

(p)  Re  Rogers'  Trusts,  1  Dr.  &  S. 
338.  It  was  said  in  an  early  case  that 
interest  on  mortgages  ought  not  to  nm 
daring  a  general  national  calainitj: 
Basil  y.  Acheson,  4  Bro.  P.  0.  503. 

{q)  Edwards  y.  Countess  of  Warwick, 
2  P.  Wms.  171. 
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Chap.  UV. 
§  8  (i). 

As  to 
annuitants. 

Kortgageeof 
life  estate. 

Interest  in 
lien  of  notice 
to  pay  off. 


Tender. 


Set-off  of 
interest  on 
mortgage 
against 
interest  on 
legacy. 


Before  the  Apportionment  Aets(r),  an  anntdfy  was  not 
generally  apportionable ;  bat  now  annuities  are  apportionable, 
except  annuities  whicli  are  payable  in  advance  (a), 

A  mortgagee  of  a  life  interest  is  not  an  assign  of  the  mortgagor 
within  the  meaning  of  the  Act  of  Will.  IV.,  so  as  to  entitle  him 
to  receive  an  apportioned  part  of  the  rents  of  the  estate  (t). 

It  is  a  general  rule  that  a  mortgagee  is  entitled  to  six 
months'  notice  from  the  mortgagor  before  being  paid  off,  or  to 
six  months'  interest  in  lieu  thereof.  This  rule  applies  where 
the  mortgagee  has  required  payment  on  a  particular  day,  and 
the  money  is  not  then  paid  (ti).  It  also  applies  in  a  foreclosure 
action  after  judgment  and  certificate  {x).  But  the  rule  does  not 
apply  when  the  mortgagee  himself  takes  proceediogs  to  compel 
payment  or  enforce  his  security  (y) ;  and  it  has  been  held  in  a 
recent  case  that  taking  possession  amounts  to  taking  proceedings 
to  compel  pay  mentis).  Nor  does  the  rule  apply  to  an  equitable 
mortgagee  by  deposit  (a). 

On  the  expiration  of  a  six  months'  notice  given  by  the  mort- 
gagor, if  he  has  his  money  ready,  and  tenders  the  amount 
due  (6),  interest  will  stop  (c),  provided  the  mortgagor  keeps  the 
money  veadj  to  pay  to  the  mortgagee  (d). 

Proof  of  strict  tender  on  the  very  day  on  which  the  six 
months  expire  will  be  requisite ;  for  if  strict  tender  is  not  made, 
the  Court  cannot  stop  interest  (e). 

The  mortgagor  should  also,  it  is  said  (/),  be  ready  to  make 
oath  that  the  money  has  always  been  ready,  and  no  profit  made 
of  it,  which  fact  may  be  controverted  by  the  mortgagee,  who  may 
prove  the  contrary,  in  which  case  the  interest  will  run  on  (g). 

In  one  case  (h)  a  question  arose  whether  the  devisee  of  an 
estate  in  mortgage  was  entitled  to  set  off  arrears  of  interest  due. 


(r)  4  &  6  Will.  IV.  0.  22,  s.  2; 
33  &  34  "Vlot.  0.  36. 

(*)  Trevaliott  v.  Anderton,  66  L.  J. 
Q.  B.  489,  C.  A. 

{t)  lU  Marqui*  of  Atiglesep^t  Estate^ 
Paget  t.  Anglesey,  L.  R.  17  Eq.  283. 

(«)  Barilett  ▼.  Franklin,  36  L.  J.  Ch. 
671. 

(x)  Mill  T.  Bowlande,  (1897)  2  Ch. 
861,  C.  A. 

iy)  See  ante,  pp.  730,  731. 

(z\  Bwill  Y.  Endle,  (1896)  1  Ch.  648. 

{a)  Fitzgerald  v.  Mellereh,  (1892)  1 
Ch.  385. 

{b)  See  farther  as  to  tender,  ante^ 


pp.  731  et  $eq, 

(c)  Manning  v.  JBurget,  1  Ch.  Oa. 
29 ;  lord  MiddUton  t.  Elliott,  lb  Sim. 
631  ;  Woodman  v.  Higgins,  14  Jur. 
846. 

(d)  Qylet  v.  BaU,  2  P.  Wms.  377  ; 
Bank  of  New  South  Wales  y.  O'Connor, 
14  App.  Ca.  273. 

(e)  Bishop  V.  Church,  2  Vee.  Sen. 
371.  The  reqnirites  of  tender  have 
been  already  fully  considered  anie^ 
pp.  731  et  seq, 

(/)  Lutton  V.  itodd,  2  Ch.  Ca.  206. 
(^)  Gyles  V.  Hall,  2  P.  Wms.  378. 
(h)  Pettat  V.  EUis,  9  Vee.  663. 
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at  the  date  of  the  death  of  the  mortgagor  against  the  arrears  of  Chap.  LIV. 
interest  due  on  a  legacy  given  by  the  mortgagee  to  the  mort-  §  8  (i). 
gagor  for  life,  and  not  received  by  the  mortgagor,  who  was  one 
of  the  exeoators  of  the  mortgagee ;  and  it  was  decided  that  he 
was  not,  on  the  principle  that  until  adjustment  the  debt  stiU 
subsisted ;  and  the  debt  and  legacy  might  be  separately  assigned, 
for  they  were  not  extinguished. 

A  sum  of  money  bequeathed  by  the  mortgagor  to  the  same  interest  on 
person  to  whom  the  estate  in  mortgage  is  devised,  for  the  pur-  ^^^J^  ^  ^ 
pose  of  exonerating  the  mortgaged  estate,  will  only  carry  interest 
as  a  legacy,  though  the  mortgage  intended  to  be  satisfied  there- 
with carry  a  higher  rate  of  interest  (t). 

Where  judgment  had  been  taken  for  less  interest  than  was  Jadgment 
due,  a  bill  to  recover  the  omitted  interest  was  dismissed  (A) .         SSm^S? 

Where  a  debt  is  to  be  ascertained  under  a  compromise,  interest  CompromiBe. 
does  not  run  except  from  the  time  when  the  debt  is  ascer- 
tained (l). 

Where  a  mortgage  contained  a  proviso  that  the  total  amount  Proyiso 
to  be  recovered  by  the  mortgagee  under  a  mortgage  should  not  ?^f  "^ 
exceed  900/.,  it  was  held  that  the  proviso  did  not  apply  to  tobereoo- 
interest,  but  only  to  the  principal  moneys  due  on  the  mortgage,  ^J^^ff 
and  did  not  prevent  the  mortgagees  from  claiming  interest  over 
and  above  the  900/.  (m). 

Where  a  mortgage  and  a  bond  were  given  to  secure  the  same  Interest  on 
debt,  it  was  held  that  the  interest  recoverable  by  the  mortgagee  b^^*wond 
was  not  limited  to  the  amount  of  the  penalty  of  the  bond  (n).  penalty. 
But  not  so,  where  the  mortgage  is  made  a  security  only  for  the 
bond  debt  and  the  interest  to  become  due  on  the  bond  (o). 

And  it  is  said  that  if  the  bond  debt  be  tacked  to  another  interest 
security,  interest  will  be  allowed  beyond  the  penalty  (p).  boi^deM 

ii. — Sate  of  Interest — ^The  mortgage  deed  usually  contains  a 
covenant  for  payment  of  interest  at  a  specified  rate ;  and  where 
this  is  the  case  questions  can  seldom  arise,  in  taking  the  accounts, 

(i)  Loekhart  t.  Hardy ^  10  Beav.  292.  (m)  White  r.  City  ofZondon  Brewery 

It  seems  that  in  this  case  the  mort-  Co,f  42  Gh.  D.  237}  C.  A. 

gagee  had  foreclosed  since  the  testator's  (n)  Clarke  y.  Lord  Abinydon,  17  Ves. 

death.    And  see  9  Beav.  379.  106. 

{k)  Barlow  t.  Cooper,  34  Beav.  281.  {o)  See  Hughes  t.  Wynne,  1  My.  & 

(I)  Fowler  v.  Fowler,  4  Be  G.  &  J.  K.  20 ;  Clowee  v.  Waters,  16  Jur.  632. 

250  ;     Wallinyton   t.    Willes,    10   Jur.  (p)  Peers  v.  Baldwin,  2  Eq.  Ca.  Ab. 

N.  S.  906 ;  Caledonian  Bail,  Co.  v.  Car-  611 ;  Powell  on  Mortgages  (6th  ed.), 

miehael,  L.  B.-2  H.  L.  Sc.  56.  p.  355,  n.  (q) ;  ante,  p.  79. 
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Chap.  LIV.  as  to  what  is  to  be  allowed  in  respect  of  interest,  nnless,  indeed, 
§  3  (ii).     the  mortgagor  claims  to  have  made  payments  of  interest  which 
the  mortgagee  alleges  to  be  still  in  arrear. 
Bepeal  of  Usury  is  no  longer  an  offence  against  the  law  of  England,  all 

existing  laws  against  usury  havmg  been  repealed  (q). 
Interest,  at  Generally,  the  interest  may  now  be  made  payable  at  any  rate, 

allowable.        however  high,  which  may  be  agreed  upon  by  the  parties  (r). 
Exorbitant  In  setting  aside  dealings  with  expectant  heirs,  the  exacting 

interest.  of  an  exorbitant  rate  of  interest  is  an  important  consideration, 

notwithstanding  the  repeal  of  the  usury  laws  («). 
Interest  at  Sometimes  a  provision  is  inserted  in  the  mortgage  deed 

mar  etrate.  regulating  the  rate  of  interest  according  to  the  market  rate; 
and  in  some  instances  the  rate  of  interest  is  made  to  fluctuate 
according  to  fixed  rules  with  the  price  of  stock. 
Dednctionof  Income  tax  must  be  deducted  from  the  interest,  whether 
provided  for  in  the  mortgage  or  not  (t) ;  and  such  deduction 
must  be  allowed  under  a  penalty  (u) ;  and  all  agreements  for 
payment  of  any  interest  in  full,  without  allowing  the  deduction 
of  the  income  tax,  are  void  {x). 

But  not  only  has  the  mortgagor  the  right  to  make  the 
deduction  of  income  tax  without  express  contract,  he  cannot 
even  by  contract  deprive  himself  of  this  right ;  but  though  an 
express  agreement  that  the  deduction  of  the  income  tax  shall 
not  be  allowed  would  be  void  under  the  Acts,  the  object  of 
receiving  the  interest  in  full  at  a  given  rate  is  attainable 
indirectly.  For  this  purpose  the  rate  of  interest  contracted  for 
must  be  such  that  after  deduction  of  income  tax  the  remainder 
will  be  of  the  required  amoimt.  Hence,  if  the  interest  received 
is  to  preserve  a  uniform  rate,  that  contracted  for  should  be  made 
to  vary  with  the  income  tax.  Should  it  be  desired  to  stipulate 
for  interest  at  a  given  rate — say,  4/.  per  cent.,  clear  of  income 
tax  under  all  variations  of  the  tax — ^perhaps  the  most  convenient 
mode  of  framing  the  deed  would  be  to  require  the  mortgagor  to 
covenant  for  payment  of  interest  at  5/.  per  cent.,  and  to  add 
an  agreement  that  upon  payment  within  a  specified  time  after 


{q)  17  &  18  Viot.  c.  90.  Oh.  D.  697.    See  further  as  to  deal- 
er)  JFebster  y.  Cook,  L.  R.  2  Ch.  642 ;  ings  with  expectant  heirs,  ante,  pp.  684, 
but  see  ante,  p.  640.  639. 

8  n.^lfBet!^T6^rL:±^6  (0  16  4  17  Vict.  c.  34.  .  40. 

Ch.   389  ;    O'Sorke  v,  Bolinghroke,   2  W  27  Viot.  c.  18,  s.  16. 

App.  Ga.  814  ;  NeviU  t.  SneUing,  16  {x)  6  &  6  Vict.  c.  86,  b.  103. 
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each  half-yearly  day,  interest  shall  be  accepted  at  Buoh  a  rate  Chap.  LIV. 
as,  after  deduction  of  income  tax,  will  leave  a  clear  remainder      §  3  (ii). 
equal  to  a  half -year's  interest  at  4/.  per  cent,  per  annum  upon  "" 
the  principal  sum  secured  (t/). 

.    It  has  been  seen  (2),  that  stipulations  in  a  mortgage  deed  that  interest  at 
the  rate  of  interest  shall  be  raised  if  not  punctually  paid  are  J.^^®**^®^ 
void  as  being  in  the  nature  of  a  penalty,  but  that  a  subsequent 
agreement  for  interest  at  an  increased  rate  in  consideration  of 
forbearance  of   the  mortgagee  to  call   in  the  debt  may  be 
supported. 

So,  where  by  subsequent  agreement  between  a  first  mortgagee 
and  the  mortgagor,  to  which  a  second  mortgagee  was  not  a 
party,  the  rate  of  interest  on  the  first  mortgage  was  increased, 
the  payments  of  interest  at  the  increased  rate  by  a  receiver  of 
the  mortgaged  property  were  held  to  bind  the  second  mortgagee 
until  notice  had  been  given  by  him  to  the  receiver  that  his 
interest  was  in  arrear  (a). 

It  has  also  been  seen  {b)  that  provisoes  in  mortgage  deeds  for  Interest  at 
reduction  of  the  rate  of  interest  on  punctual  payment  are  valid,  "  ™  ®' 
and  will  be  enforced,  provided  that  any  conditions  annexed  to 
the  proviso,  unless  waived,  are  strictly  performed.  But  a  mort- 
gagee in  possession,  whether  on  default  of  the  mortgagor  (c), 
or  by  arrangement  with  him  (rf),  is  entitled  in  account  to  charge 
interest  at  the  unreduced  rate. 

If  a  mortgage  deed  contains  no  covenant  for  payment  of  Rate  allowed 
interest  after  the  day  fixed  by  the  mortgage  deed  for  payment  ^velwint  for 
of  the  principal,  the  rate  at  which  interest  is  to  be  allowed  to  payment  of 
the  mortgagee  may  be  collected  from  other  parts  of  the  deed,  default. 
So,  where  the  recitals  in  a  mortgage  deed  stated  an  agreement 
for  interest  at  a  specified  rate,  but  there  was  no  covenant  or 
provision  as  to  payment  of  interest  in  the  other  parts  of  the 
deed,  it  was  held  that  the  mortgagee  was  entitled  to  interest  at 
that  rate(6»). 

Interest  on  a  mortgage  will  be  payable  by  way  of  damages.  Interest 

where  not 

(y)  Dav.   Conv.   (4th  ed.),   vol.   ii.  (*)  Ante,  p.  137. 

pt.  ii.  p.  19.     Ab  to  the  validity  of  ^  .    ^^^^  ^^^^  of  London  v.  Ingram, 

such  agreements  see  Colbron  v.  Travers  ^4  j^   ^           4           ^4  ^^ 

12  C.  B.  N.  8.  181  ;  Dacxes  v.  FUion,  ^sv    -n  aaq 

3  Dr.  &  War.   22o,   236  ;  Fiot/er  v.  ^"-  ^'  ^**'-                                  ^     ^ 

Jiankea,  11  W.  R.  030;  iLad  Beadel  v.  W  bright  v.   Campbell,  41  Ch.  D. 

Pitt,  13  W.  R.  287.  388. 

{z)  Ante,  p.  137.  (e)  Ashtoell  r.   Staunton,   80   Beav. 

(«)  Law  T.  Olenn,  L.  R.  2  Ch.  634.  62. 

VOL.  n.~C.  B  IJ 
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Chap.  LIV. 
§  3  (ii). 

provided  for 
payable  as 
damages. 


Contract  to 
continue  to 
pay  interest 
at  specified 
rate  implied 
in  agreement 
for  legal 
mortgage. 


wlien  interest  is  only  provided  for  up  to  the  day  fixed  for  pay- 
ment of  the  principal  money,  if  payment  is  not  made  on  that 
day  (/).  The  rate  of  interest  after  the  day  will  be  measured 
by  the  rate  of  interest  fixed  by  the  mortgage  deed  if  not  more 
than  five  per  cent.,  but,  if  the  rate  fixed  exceeds  five  per  cent., 
the  interest  will  generally  be  calculated  at  five  per  cent,  only  (g). 
So,  where  a  mortgage  contained  a  covenant  for  payment  of 
principal  and  interest  at  five  per  cent,  on  a  specified  day,  but  no 
provision  for  payment  of  subsequent  interest,  it  was  held  that 
interest  at  five  per  cent,  was  payable  after  that  day  until  repay- 
ment of  the  principal  (h). 

Where  the  interest  was  reserved  at  a  rate  higher  than  five 
per  cent,  up  to  the  day  fixed  for  redemption,  but  the  security 
did  not  expressly  provide  for  payment  of  interest  after  that 
date,  the  rate  was  continued  after  the  day  of  payment  (i) ;  but 
there  is  no  rule  that  a  further  contract  for  the  same  rate  of 
interest  is  to  be  implied.  The  rate  is  in  the  discretion  of  the 
Court  (A). 

But  where,  by  a  memorandum  accompanying  a  deposit  of 
deeds  to  secure  a  loan,  it  was  agreed  that  the  deed  should  be 
held  as  an  equitable  security  for  payment  on  a  specified  day  of 
the  principal  and  interest  at  7J  per  cent,  per  annum,  and  that 
the  mortgagor  should  execute  to  the  mortgagees  a  legal  mort- 
gage of  the  property  in  such  form  and  with  such  powers  as  they 
might  require  for  further  securing  payment  of  the  money  which 
should  then  be  owing  on  the  security  of  the  agreement,  "  with 
interest  thereon  at  the  rate  aforesaid,''  it  was  held  that  the 
equitable  security  was  liable  to  be  converted  into  a  legal  mort- 
gage containing  all  such  proper  covenants  for  payment  of 
interest  as  are  contained  in  well-drawn  instruments  of  that 
nature,  and,  accordingly,  that  the  mortgagees  were  entitled  to 
interest  at  7|  per  cent,  after  the  day  fixed  for  repayment  of  the 
loan  until  payment  thereof  (/). 


(/)  Friee  v.  The  Great  Western  JRail. 
Co.,  16  M.  &  W.  244 ;  16  L.  J.  Ex. 
87.  And  see  6  Man.  &  Gr.  64.  See 
GordUlo  V.  Weguelin,  6  Ch.  D.  303. 

(^)  Cook  T.  Fowler,  L.  R.  7  H.  L. 
27  ;  Be  Moberts,  Goodehap  t.  Roberta, 
14  Ch.  D.  49,  C.  A.  See  Wallington 
T.  Cook,  47  L.  J.  Ch.  608. 

(A)  Mellereh  v.  Brown^  46  Ch.  D. 
226. 


(t)  Morgan  v.  Jones,  8  Exoh.  620. 
See  WaUie  v.  Bastard,  4  De  G.  M.  & 
G.  251 ;  17  Jut.  1107 ;  Dobaon  v.  Land, 
4  De  G.  &  S.  676  ;  14  Jur.  288. 

[k)  Per  Lord  Selbome,  Cook  v.  Foicler, 
L.  R.  7  H.  L.  27  ;  Be  Roberts,  Good- 
ehap V.  Roberts,  14  Ch.  D.  49,  C.  A. 

(/)  Bxp.  Furber,  Re  Xing,  17  Ch.  D. 
191. 
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.   A  covenant  to  pay  interest  at  a  specified  rate  "during  the  Chap.  LIV. 
continuance  of  the  security  "  renders  the  covenantor  Kable  to      §  3  (ii). 
pay  interest  after  default  so  long  as  any  principal  money  Covenant  to~" 
remains  unpaid  (m) .  ?'Xri^' tife 

The  long-established  rule  at  law,  prior  to  the  statute  stated  continaanoe 
below,  was  that  interest  was  not  due  on  money,  though  secured  ^^^  »♦ 
by  a  written  instrument,  and  though  demand  had  been  made,  Rule  of  law 
unless  it  appeared,  on  the  face  of  the  instrument,  that  interest  ^ntract  does 
was  intended  to  be  paid,  or  imless  payment  of  interest  was  p^t  mention 
implied  from  the  usage  of  trade,  as  in  the  case  of  mercantile 
instruments  («). 

By  the  stat.  3  &  4  Will.  IV.  c.  42,  ss.  23,  29,  it  is  enacted  ^ower  to 

. ,     ,     .      .  ii       i   .  1      i»  •  .....  jj  aUow interest 

that  ]unes  may,  on  the  tnal  oi  any  issue  or  mqmsition  oi  byway 
damages,  allow  interest  on  debts  or  simis  certain,  not  exceeding  ^^  damages. 
the  current  rate  of  interest,  from  the  time  at  which  such  debt 
was  payable,  if  payable  by  virtue  of  some  written  instrument  at 
a  fixed  time  or,  if  payable  otherwise,  then  from  the  time  of 
demand ;  and  may  give  damages  in  the  nature  of  interest.  But 
neither  that  statute  nor  1  &  2  Yict.  c.  110,  s.  17,  have  any  appli- 
eation  to  interest  on  arrears  (o). 

The  Court  in  the  common  law  divisions  will  not  refer  it  to  Compntation 
the  Master  to  compute  principal  and  interest  on  a  debt,  where  °  "''«'««*• 
the  case  involves  more  than  mere  computation  (p). 

Interest  was  not,  prior  to  the  above  statute,  given,  either  at  Interest  on 
law  or  in  equity,  on  the  sum  insured  by  a  policy  which  had  ^  ^  *°^' 
been  lost,  and  which  the  o£Sce  had  in  consequence  refused  to 
pay  (g) ;   and  this  would  appecur  to  remain  unaltered  by  the 
statute. 

It  is  suflScient  if  the  time  fixed  for  payment  by  virtue  of  the  Fixed  .time, 
instrument  is  ascertained  afterwards  (r). 

A  summons  in  a  winding-up  is  a  demand  («).     A  demand  for  Demand. 
a  sum  capable  of  being  ascertained  is  a  sufficient  demand  (/). 
But  there  must  be  a  demand  for  a  sum  certain  or  ascertainable, 

(w)  Xinff  y,  Oremhill,  6  Han.  &  Qr.  Hungerford  v.  Hungerford,  Gilb.  Eq. 

69.  Bep.  69 ;  Lord  Fenrhyn  v.  Hughes^  5 

(n)  Per  Barley,  J.,  in  Page  v.  Hew-  Ves.   106  ;  Faulkner  v.  Daniel^  3  Ha. 

man^  9  B.   &  Cr.  378.    See  London^  206 ;  Simpson  t.  O'Suttivan^  7  CL  &  F. 

Chatham  and  Dover  RaiL  Co,  t.  South  550. 

Pattern  Hail,  Co.,  (1893)  A.  C.  429.  (,.)  Duncombe  v.  Brighton  Club,  L.  R. 

(o)  Be  PoweWa  Trust,  10  Ha.  134  ;  lo  Q.  B.  371. 

Mansfield  v.  Ogle,  4  De  Gh.  &  J.  38.  f,\   vl»    jju^  t    "R    is  tjv,   qoa 

(p)  J)enison%.  Mair,  14  East,  622  ;  W  ^^P-  ^^^on,  L.  R.  16  Eq.  394. 

Smith  T.  Nesbitt,  2  G.  B.  286.  {t)  Lord  Londesborough  y.  Mowatt,  18 

{q)  Bushmdn  t.  Morgan^  6  Sim.  635  ;       Jur.  1094,  Ex.  Ch. 
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Bate  of 
interest. 

Payment 
into  Court. 


Rate  of 
interest 
allowed  in 
Budh  oases. 


Chap.  LIV.  and  where  the  demand  was  for  more  than  was  due,  no  interest 
§  3  (ii).     was  allowed  (w). 

Except  on  a  work  and  labour  demand,  where  only  four  per 
cent,  was  allowed  (ar),  five  per  cent,  was  generally  given  (y). 

Interest  runs  after  demand,  notwithstanding  payment  into 
Court  (a). 

Rule  where  If  the  mortgage  deed  does  not  contain  any  covenant  or 
mterest  is  not  agreement  for  payment  of  interest,  it  has  long  been  the  general 
provided  for.    p^j^  jj^  equity  that  the  mortgagee  is  nevertheless  entitled  to 

interest  from  the  date  of  the  deed  {a). 

In  such  a  case  the  rate  of  interest  was  formerly  fixed  at  five 
per  cent.  (b).  It  has,  however,  been  judicially  intimated,  and  in 
fact  decided,  in  several  recent  cases  that  the  rules  of  the  Court 
with  regard  to  fixing  the  rate  of  interest  ought  to  be  revised 
having  regard  to  the  altered  circumstances  existing  at  the 
present  day  {c). 

Where  a  mortgage  deed  contained  no  covenant  or  other  pro- 
vision for  payment  of  interest,  but  contained  a  proviso  that  the 
mortgagee  should  reconvey  the  mortgaged  property  on  payment 
of  the  principal,  it  was  held  that  the  mortgage  carried  no 
interest  {d). 

Where  an  award  was  made  under  an  order  of  Court  of  sums 
payable  on  two  days  certain  by  sale  of  securities,  but  no  mention 
was  made  of  interest,  it  was  held  that  no  interest  was  chargeable 
on  the  securities  against  subsequent  assignees  thereof,  though  the 
sale  was  delayed  thirty  years  (e). 

Interest  is  payable  at  the  rate  of  four  per  cent,  on  a  deposit  of 
title  deeds  to  secure  a  debt,  if  there  is  no  stipulation  for  payment 
of  interest  in  any  memorandum  accompanying  the  deposit  (/). 

Where  the  mortgagee  makes  further  advances  without  ex- 


Negation  of 

right  to 
interest 
implied. 


Interest 
allowed  on 
deposit 
of  deeds. 


Interest  on 
forther  ad- 
vances, &o. 


(tt)  Bill  T.  South  Staffordshire  Bail. 
Co.,  L.  R.  18  £q.  164 ;  London,  Chat- 
ham and  Dover  Rail,  Co.  t.  South  Eastern 
Mail.  Co.,  (1893)  A.  C.  429.  Bnt  see 
Mackintosh  v.  Oreat  Western  Rail.  Co., 
4  GifF.  683. 

(x)  Mildmay  v.  Methuen,  3  Drew.  91, 

iy)  Re  East  of  England  Rank.  Co., 
L.  R.  4  Ch.  18. 

(z)  Hull  and  Selby  Rail.  Co.  t.  North 
Eastern  Rail.  Co.,  6  De  Or.  M.  &  G. 
872. 

(a)  Farquhar  v.  Morris,  7  T.  R.  124. 
See  aJso  Anon.,  4  Tutmt.  876. 

(h)  Ashwell  Y.  Staunton,  30  Beay.  62. 
See  Douglas  v.    Culrettcell,  4  De  G. 


F.  &  J.  20;  Re  Unsworth^s  Trusts,  2 
Dr.  &  S.  337  ;  Carter  v.  Palmar,  8 
CI.  &  F.  667;  Macleod  v.  Jones,  63 
L.  J.  Ch.  534. 

{c)  Re  Ooodenough,  Marland  v.  Wil' 
liams,  (1895)  2  Ch.  537 ;  Re  Lambert, 
Moore  v.  Middleton,  (1897)  2  Ch.  169; 
Re  Barclay,  B.  ▼.  Andrew,  (1899)  1  Ch. 
674 ;  Re  Whiteford,  Inglisv.  W.,  (1903) 
1  Ch.  889. 

(d)  Thompson  t.  Drew,  20  Beay.  49. 
See  Hodge's  Case,  26  L.  J.  Bky.  77. 

(e)  Collett  V.  Newnham,  1  Drew.  447. 
(/)  A^hton  V.  Dalton,  2  Coll.  566; 

Carey  v.  Doyne,  6  Ir.  Ch.  R.  104 ; 
Kerr's  Policy,  L.  R.  8  £q.  33U 
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presdy  stipulating  as  to  the  rate  at  which  interest  is  to  be  paid,  Chap.  LIV. 
or  is  allowed  to  add  to  his  debt  costs,  charges,  and  expenses  §  3  (ii). 
properly  incurred  by  him  as  mortgagee,  which  are  treated  as 
being  in  the  nature  of  farther  advances,  interest  will  generally 
be  allowed  at  the  same  rate  as  on  the  original  advance  {g).  But 
in  a  case  where  an  owner  of  property  in  Jamaica  had  made  two 
successive  mortgages  thereof,  the  first  carrying  interest  at  ten 
per  cent,  and  the  second  at  eight  per  cent.,  and  both  the  mort- 
gages became  vested  in  the  same  person,  who  entered  into  pos- 
session of  the  mortgaged  property  and  expended  large  sums 
thereon,  which  were  allowed  in  account,  it  was  ordered  that 
interest  in  respect  of  what  was  laid  out  in  expenditures  should 
be  paid  at  the  rate  of  six  per  cent.,  that  being  the  legal  rate  of 
interest  in  Jamaica,  on  the  principle  that,  in  the  absence  of  con- 
tract, that  rate  of  interest  which  the  law  of  the  country  has 
fixed  must  be  allowed  (A). 

Where  A.  by  deed  charged  her  life  interest  in  a  fund  by  way  Interest  on 
of  indemnifying  B.  against  all  sums  which  he  should  pay  as  52JS^*up°' 
surety  for  a  third  person,  with  interest  on  all  such  payments,  policy. 
and  by  the  same  deed  it  was  agreed  that  B.  should  insure  her 
life,  and  that  the  costs  of  such  insurance  and  the  payments  for 
keeping  the  same  on  foot  should  be  paid  out  of  the  property 
charged,  and  she  directed  the  trustees  to  make  all  necessary 
payments  for  effecting  and  keeping  on  foot  the  policies ;  the 
trustees  not  making  the  requisite  payments,  the  policy  was  kept 
alive  by  B. :  it  was  held  that  B.  was  entitled  to  interest  on  such 
payments  at  four  per  cent.  (i). 

Interest  will  not,  as  a  general  rule,  be  allowed  on  a  debt  the  No  interest 
payment  of  which  has  been  delayed  by  the  conduct  of  the  payment^  ^" 
mortgagee  (k).    So,  in  a  case  where  a  man  had  mixed  up  the  ^^[^  ^^i 
character  of  trustee,  mortgagee  and  agent,  the  Court,  on  a  miaoon^^. 
decree  for  a  reconveyance  on  further  directions,  refused  to  allow 
him  interest  on  the  balance  originally  found  due  to  him  by  the 
Master's  report  (/). 


iii. — Convendon  of  Interest  into  Prinoipal. — The  rule  now  is  Capitalization 
not  to  compute  interest  upon  interest  certified  to  be  due,  in  the  not^n^aliy 

allowed  in 
(a)  WoolUy  v.  Drag^  2  Anst.  551.  (Ar)  Thornton  y.  Court,  3  Be  Or.  M.  &  aooonnt. 

(A)  Qttarnll  v.  Beek/ord,   1  Madd.      Q.  293,  301 ;  17  Jar.  151.    Qoe  Mere- 

S) *^y  tt V.  Eodg^n,  2  Keen,  704.      ^''^  ^'  ^^'•^  '  ^^^  ^70  (debt  not 
See  Bellamy  v.  Brufkettden,  2  J.  &  H.       carrying  interest). 
137.  (0  Pri€4  T.  Frice,  16  L.  J.  Ch.  13. 
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Chap.  LIV. 
§  3  (iii). 

Rule  in  taking 

mortgage 

accounts. 


Distinction 
between 
accounts  in 
foreclosure 
and  sale. 


Sale  in  ad- 
ministration 
action. 


Exception  to 
rule  where 
puisne 
mortgagee 
pays  oft'  prior 
mortgage. 


absence  of  express  stipiilatioii  between  the  parties  that  the  mort- 
gagee shall  be  allowed  to  capitalize  arrears  of  interest  (m). 

In  taking  a  mortgage  account,  although  a  different  rule 
formerly  prevailed  (n),  the  rule  now  is  that  the  time  for  pay- 
ment is  enlarged  only  upon  terms  of  immediate  payment  of  the 
interest  and  costs  found  due  and  the  subsequent  interest  on  the 
principal  only,  and  subsequent  costs  are  directed  to  be  computed 
and  taxed  (o). 

But  a  distinction  is,  it  seems,  taken  between  a  decree  for  a 
sale  and  for  foreclosure.  In  the  latter  case  the  practice  is  as 
above  stated.  But  in  the  case  of  a  decree  for  sale  the  arrear  of 
interest  may,  after  the  confirmation  of  the  certificate,  be  con- 
verted into  principal,  and  carry  interest,  but  without  prejudice 
to  intervening  mortgages,  and  other  incumbrances  (/?). 

But  in  the  case  of  a  sale  made  in  an  administration  suit,  it 
seems  that  the  order  in  the  first  instance  is  to  compute  interest 
on  the  principal  only  (q). 

An  exception  to  this  rule,  moreover,  prevails  where  a  puisne 
mortgagee  pays  off  a  prior  mortgage  under  a  foreclosure  or 
redemption  decree;  in  which  case,  on  payment  to  the  prior 
mortgagee  of  the  principal,  interest  and  costs  found  due,  he  is 
allowed  to  claim  interest  on  the  aggregate  amount  as  from  the 
time  of  such  payment  (r).  And,  conversely,  where  successive 
redemptions  are  directed,  and  a  puisne  mortgagee  fails  to  pay 
the  amount  found  due  from  him  to  the  first  mortgagee  for 
principal,  interest  and  costs,  and  is  accordingly  foreclosed,  th^, 
in  taking  the  account  against  the  person  next  entitled  to  redeem, 
subsequent  interest  is  computed  on  the  whole  sum,  including 
interest,  found  due  from  him  (s). 

In  accordance  with  the  rule  above  referred  to,  if  a  mortgagee 
enters  into  possession,  and  the  rents  and  profits  of  any  year  are 
not  sufficient  to  keep  down  the  interest,  yet  the  mortgagee  will 
not  be  allowed  to  capitalize  the  arrears  and  pay  himself  interest 


{m)  Quarrell  v.  Beehford,  1  Madd. 
269,  282  ;  Whatton  y.  Cradoek^  1  Keen, 
267  ;  Bretcin  v.  Austin^  2  Keen,  211 ; 
Daniell  v.  Sinclair,  6  App.  Ca.  181. 
See  as  to  provisoes  for  capitalization  of 
interest,  ante,  pp.  139 — 143. 

(n)  Turner  v.  7\4mer,  IJ.  &  W.  46. 

(o)  Whatton  V.  Cradoekf  1  Keen,  267, 
269 ;  Jones  y.  Creswieke,  9  Sim.  304 ; 
CocmheY*  Stetcari,  IZ  Beav.  111. 


(p)  Keal  Y.  Att.'Oen.,  Kos.  246; 
Sarris  v.  Harris,  3  Atk.  722  ;  I>iffb^  v. 
Croffffs,  2  Ed.  200 ;  Edwards  v.  Cunliffe, 
1  Madd.  287  ;  Monkhouse  v.  Corporation 
of  Bedford,  17  Ves.  380. 

(q)  Whatton  v.  Cradoek,  I  Keen,  269  ; 
Bretcin  t.  Austin,  2  Keen,  211. 

(r)  Seton  (6ih  ed.),  1945. 

(«)  JSlion  V.  Curteis,  19  Oh.  D.  49.  • 
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thereon  out  of  the  rents  and  profits  of  a  subsequent  year :  Chap.  LIV. 
but  he  will  be  allowed  interest  on  costs  and  charges  out  of     §  3  (ill). 
pocket  (^). 

When  interest  has  once  accrued  due,   it  becomes  a  debt  Capitalization 
immediately  recoverable,  independently  of  the  principal,  by  unde/"^ 
action  on  the  covenant,  or  recoverable,  together  with  principal  Bubsequent 
and  costs,  by  foreclosure  or  sale  («).     Accordingly,  even  before 
the  repeal  of  the  Usury  Laws,  it  was  held  that  a  mortgagor 
might  agree  with  the   mortgagee  that,   if  the  latter  would 
forbear  to  sue  or  to  enforce  a  sale,  the  former  would  pay  him 
intei*est  on  the  interest  in  arrear  {x) ;  and  it  is  now  well  settled 
that  there  is  no  objection  to  a  mortgagee  requiriDg,  in  considera- 
tion of  forbearance,  that  an  account  should  be  taken  at  any 
time,  showing  what  is  due  for  interest  and  costs,  and  that  the 
amount  so  found  should  be  added  to  the  principal  and  thence- 
forth carry  interest.     If  thought  advisable,  a  fresh  mortgage 
may  be  taken  for  the  aggregate  sum  {y). 

The  Court  considers  the  arrears  of  interest  so  converted  into  Puisne  in- 
principal  by  agreement  between  the  parties  in  the  light  of  a  nXbo^!dL'* 
further  advance.  But  inasmuch  as  a  further  loan  made  by  a 
mortgagee,  after  notice  of  a  puisne  incumbrance,  is  not  allowed 
to  be  tacked  (z),  but  must  be  postponed  to  that  incumbrance,  it 
follows  that  a  mortgagee  shall  not  be  allowed  to  convert  interest 
into  principal,  as  against  a  subsequent  charge  of  which  he  had 
notice  at  the  time  of  the  agreement  (a). 

The  Court,  however,  regards  stipidations  for  capitalization  of  Such 
interest  with  peculiar  jealousy,  and  will  protect  the  debtor  JlSi^a^** 
against  any  attempt  on  the  part  of  the  mortgagee  by  taking  jealously, 
advantage  of  the  necessities  of  the  mortgagor  to  impose  upon 
him  unduly  harsh  terms.    Acting  on  this  principle,  the  Court 
will  interpose  to  relieve  the  mortgagor  from  payment  of  com- 
pound interest,  if  the  agreement  to  that  effect  is  shown  to  have 
been  imposed  upon  the  mortgagor  by  oppressive  or  unfair 
dealing  on  the  part  of  the  mortgagee  {h). 


(<)  ProcUr  V.  Cooper^  Preo.  Ch.  116. 

(u)  Sackett  v.  Bassetiy  4  Madd.  58, 
64. 

{x)  Boddam  t.  Ryky,  2  Bro.  C.  C.  2 ; 
Macarthy  t.  Llandaf,  1  Ba.  &  Be.  375  ; 
Clanearty  v.  Latouehe,  1  Ba.  &  Be.  420, 
at  p.  430;  Brown  t.  Barkham,  I  P. 
Wms.  664  ;  Exp.  Bevan,  9  Ves.  222. 

(y)  Blaekbum  v.  Warwick,  2  Y.  &  O. 
Ex.  92.    As  to  what  amounts  to  an 


agreement  for  conversion  of  interest 
into  principal,  see  Tompson  t.  Leith, 
4  Jut.  N.  S.  1091. 

(9)  Bee  post  J  p.  1249. 

(«)  Diyby  v.  Cragga,  Amb.  612;  2 
Ed.  290 ;  Montague  v.  Ratcliffey  2  Fonb. 
Eq.  (Vol.  II.  5th  ed.)  p.  438. 

\b)  Thomhill  y.  Evans,  2  Atk.  330. 
See  Bosanquet  v.  Daahwoodj  Cas.  t. 
Talb.  (Williamfl)  88,    . 
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Chap.  LTV,      The  conversion  of  interest  into  principal  must  appear  by  the 
§  3  (iii).     manifest  intention  of  the  mortgagor :  it  is  not  8u£Scient  that  an 
Intention        account  be  stated  between  the  parties.     As  a  general  proposition 
m^if^t         ^*  ™^y  ^®  ^^^  down,  that  the  agreement  that  interest  shall 
become  principal  and  carry  interest  must  be  declared  by  writing 
under  the  hands  of  the  parties  (c).     Such  an  agreement  will  not 
be  implied  on  the  ground  of  acquiescence  from  the  fact  that  a 
mortgagor  makes  no  objection  to  a  formal  notice  given  by 
the  mortgagee  to  convert  interest  into  principal  if  not  then 
paid  {d). 
Presumption        In  a  case  in  Ireland,  where  the  principal  and  interest  found 
for^^!tS2a-  ^^®  ^^  ^  judgment  debt  was  decreed  to  be  raised  by  sale  of  the 
tion-  estate  against  the  tenant  for  life  and  remainderman,  which  sale 

was  not  made,  but  the  tenant  for  life  continued  to  pay  interest 
on  the  gross  sum  during  his  life,  the  Court  presumed  an  agree-^ 
ment  between  all  parties  to  pay  interest  on  the  compound  sum 
in  consideration  of  a  forbearance  to  enforce  a  sale  (e). 
Agreement  In  an  early  case  (/),  the  infant  heir  of  the  mortgagor  was 

tion  hdd  to*'  held  to  be  bound  by  an  agreement  for  capitalization  of  arrears 
bind  infant.     Qf  interest,  which  was  insisted  on  by  the  mortgagee  as  a  condition 
for  his  abstaining  from  entry  into  possession,  the  agreement 
being  clearly  for  the  benefit  of  the  infant,  and  made  with  the 
approval  of  her  nearest  relations.     But  it  seems  clear  that  this 
decision  would  not  now  be  followed  (g). 
Account  with       In  a  case  where  interest  ran  in  arrear,  and  in  the  mortgagee's 
bymor^gor.  accoimts  of  arrears  rests  were  made  from  time  to  time,  on  which 
interest  was  calculated,  and  ultimately  a  general  account  of  all 
arrears,  calculated  on  the  footing  of  those  rests,  was  signed  by 
the  mortgagor,  and  confirmed  by  a  deed  for  securing  the 
balance,  although  executed  three  years  afterwards,  the  mort- 
gagor was  held  liable  {h). 
Exception  in       An  exception  to  the  general  rule  that  an  arrangement  for 
bankers.         conversion  of  principal  into  interest  will  not  be  valid  unless 
confirmed  in  writing  by  the  mortgagor,  obtains  in  the  case  of 
mortgages  given  to  bankers  to  secure  such  balance  as  may 


(c)  Broum  v.  Barkham,  1  P.  Wms.  P.  0.  187. 

664.     See  Daniell  v.  Sinclair^  6  App.  (/)  EarlofChetUrJUldy,  Lady  Crfffiu 

Ca.  181,  P.  C.  well,  1  Eq.  Ca.  Abr.  286. 

(d)  Tompaon  Y.  Leithy  4  Jur.  N.  S.  {g)  Cottrell  y.  Finney,  L.  B.  9  Ch, 
1091.  541.  648. 

(«)  Maearihy  y.  Llandaff,  1  Ba.  &  Be.  (A)  Blackburn  y.  JFarwiek,  2  T.  ft  0. 

376.    See  Conieay  y.  Shrimpton,  6  Bro.  £z.  92. 
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eventually  be  due  from  a  customer,  which  by  the  custom  of  Chap.  LIV, 
trade  is  made  up  of  principal,  and  of  interest  turned  into     §  3  (iii). 
principal    by  successive   rests,  and    of    interest  on  such  in- 
terest  (i). 

After  an  account  has-  been  closed  between  bankers  and  a  SettOfid 
customer,  compound  interest  will  not  be  allowed  on  the  balajice 
of  such  account  (k).  Nor  can  bankers,  if  they  take  a  mortgage 
to  secure  such  balance  or  any  other  stated  sum,  stipulate  therein 
for  payment  of  compound  interest  (/).  So  when  securities  are 
deposited  with  bankers  in  respect  of  specific  sums,  they  are  only 
entitled  to  simple  interest  on  such  amount  {m). 

In  a  prior  part  of  this  treatise  it  has  been  observed  (n)^  that  Arrears  of 
the  mortgagor,  not  being  bound  by  the  settlement  of  accounts  ^^^^^  i« 
between  the  mortgagee  and  a  transferee   of   the  mortgage,  capitalized 
a  fortiori  cannot  be  prejudiced  by  any  agreement  between  mortgage, 
them  to  increase  the  amount  of  the  principal  due,  and  conse- 
quently the  arrears  of  interest  cannot,  generally  speaking,  be 
converted  into  principal,  and  added  to  the  mortgage  debt  (o), 
unless  the  mortgagor  joins  in  the  transfer  {p). 

This  rule  is  so  strictly  enforced  that  even  where  the  transferee 
of  a  mortgage  paid  the  whole  arrears  of  interest  in  order  to 
preserve  the  mortgaged  property  from  a  forced  sale,  though  he 
was  allowed  the  whole  amount  actually  paid  for  interest  and 
costs,  including  arrears  of  interest  not  included  in  the  transfer 
deed,  it  was  assumed  that  he  could  not  be  allowed  interest  on 
the  arrears  so  paid  {q). 

The  consent  of  the  mortgagor  to  the  capitalization  of  arrears  of  Preflomption 
interest  paid  by  the  transferee  to  the  original  mortgagee  may  be  ^™^c^ent. 
inferred,  though  the  mortgagor  is  not  actually  a  party  to  the  deed 
of  transfer,  by  implication  from  his  conduct;  as  in  Aahenhurat  v. 
Jamea  (r),  in  which  it  appeared  that  a  decree  had  been  obtained 
for  a  sale  of  the  equity  of  redemption  of  an  estate,  and  that  the 


(0  Mufford  y.  Bithop,  6  Boss.  346 ; 
Morgan  ▼.  Math§r,  2  Ves.  Jun.  21 ; 
Blackburn  t.  Warwick,  2  Y.  &  C.  Ex. 
92 ;  Exp,  Champum,  3  Bro.  G.  C.  436, 
440;  Lord  Clancarty  v.  Latouche,  1 
Ba.  &  Be.  420. 

(k)  Ferguson  v.  Fpfe,  8  CI.  &  F.  140. 
See  Exp.  Bevan,  0  Ves.  223. 

(/)  Attwood  V.  Taylor,  1  Man.  &  Or. 
300,  3ul.  See  as  to  creditors*  deeds, 
CroBskill  v.  Bower,  32  Beay.  86. 

(m)  London  Chartered  Bk.  of  Australia 
y.  /FAi^tf,  4  App.  Ca.  413. 


i: 


(ft)  Ante,  p.  838. 

\o)  Porter  y.  Hubbart,  3  Atk.  271 ; 
Earl  of  Macclesfield  y.  Fitton,  1  Vem. 
168;  Matthews  y.  Wallwyn,  4  Ves. 
118 ;  Chambers  y.  Ooldwin,  9  Ves.  254  ; 
Mangles  y.  Dixon,  3  H.  L.  G.  702. 

(p)  Agnew  y.  King  (1902),  1  Ir.  R. 
471. 

{q)  CottreU  y.  Finney,  L.  R.  9  Oh. 
541,  548. 

(r)  3  Atk.  371.  See  Macarthy  y. 
Lord  Llandaf,  1  Ba.  &  Be.  375,  ante, 
p.  1184. 
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MOBTGAGEE's  BIGHTS;  ETC. — ^ACCOUNTS. 


Interest  on 
unpaid  rents. 


Clutp.  LIV.  defendant,  who  was  apuisfie  judgment  creditor,  had  beoome  the 
§3(iii).  purchaser;  there  were  two  prior  judgments,  and  a  mortgage 
on  the  estate ;  the  defendant,  at  the  desire  of  the  mortgagee, 
took  an  assignment  of  the  two  first  judgments ;  the  mortgagee 
afterwards  filed  his  bill  to  redeem  and  for  an  assignment  of 
the  two  judgments;  the  defendant  claimed  interest  for  the 
principal  and  interest  paid  by  him  to  the  judgment  creditors, 
and  it  was  allowed. 

Where  an  agreement  was  entered  into  between  mortgagor 
and  mortgagee  and  a  builder  that  the  latter  should  rebuild  the 
premises,  and  that  a  lease  should  be  granted  him  at  a  nominal 
rent,  he  then  granting  an  underlease  to  the  mortgagee,  at  a 
rent  of  250/.,  and  on  payment  of  a  sum  of  1,000/.,  and  the 
buildings  were  afterwards  finished  and  the  mortgagee  took 
possession,  but  neither  the  rent  nor  the  1,000/.  were  paid,  but 
after  some  yecurs  the  builder  agreed  to  purchase  the  mortgagee's 
charge  and  to  balance  accounts ;  the  Court  refused  to  allow  the 
builder  interest  upon  the  rents,  and  would  not  allow  the  account 
of  principal  money  and  interest  to  be  carried  beyond  the  date  of 
the  decree.  And  in  like  manner  it  refused  interest  upon  the 
rents  as  against  the  mortgagor  (s). 


Arrears  of 
annuity  do 
not  carry 
interest 
exoept  under 
special  oir- 
oomstanoes. 


iv. — Interest  on  Arrears  of  Annuity. — It  has  long  been  a  rule 
of  the  Court  that  interest  will  not  be  given  on  arrears  of  an 
annuity,  although  the  annuity  is  charged  on  land,  and  secured 
by  judgment  (0,  unless  a  special  case  is  made  (u) ;  but  it  seems 
that  if  the  annuitant  had  entered  under  his  powers,  the  Court 
would  not  have  obliged  him  to  quit  possession  without  receiving 
interest  on  the  arrears  (x).  So  if  the  annuitant  had  been  delayed 
in  his  proceedings  at  law  by  the  interposition  of  a  Court  of 
Equity  at  the  instance  of  the  debtor;  or  if  the  debtor  had 
sought  the  aid  of  the  Court  to  relieve  him  from  the  hardships 
to  which  he  was  exposed  at  law ;  or  if  the  delay  in  payment 
had  otherwise  arisen  from  the  absence  or  conduct  of  the  debtor, 


(«)  Faff4  V.  Broom,  4  CI.  &  F.  437. 
See  Poffe  v.  Lintcood,  4  CI.  &  F.  399  ; 
FeerB  v.  Sneyd,  17  Beav.  161. 

(0  Jenkins  v.  Brianty  16  Sim.  272  ; 
Lainson  v.  Lainson,  18  Bear.  7  ;  Be 
ToueWe  Trusts,  10  Ha.  134  ;  Toi/hr  v. 
Tayior,  8  Ha.  120 ;  T<»'re  t.  Browne,  6 
H.  L.  C.  655 ;  JEdwarda  v.  Warden,  1 
App.  Ca.  306 ;  Be  Uieeoe,  H.  y.  JFaiUy 


71  L.  J.  Ch.  347. 

(m)  Bobineon  y.  Cumming,  2  Atk. 
409  ;  Neicman  y.  Auling,  3  Atk.  679  ; 
Tew  y.  Winterton,  1  Ves.  Jun.  451 ; 
Martyn  v.  Blake,  3  Dr.  &  War.  126 ; 
Gay  y.  Cox,  1  Bidg^.  P.  C.  163 ;  Crosse 
y.  BedingJUld,  12  Sim.  36. 

(x)  Bobinswt  y.  Cummin^,  sup. 
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the  Court  would  allow  interest  on  the  arrears  (y).     So  where  Chap.  LIV. 

the  bill  was  filed  against  the  representatives  of  the  grantor,  but     §  3  (iv). 

there  was  no  conflict  with  other  creditors,  and  the  fund  had  been  ' 

paid  into  Court  in  a  former  suit  instituted  by  the  annuitant, 

and  had  been  accumulating  for  many  years,  and  the  annuitant 

had  failed  in  obtaining  administration  to  his  debtor,  interest 

was  given  on  the  arrears  (s).      Interest  was  also  given  on  the 

arrears  of  an  annuity  secured  by  a  bond,  to  the  amount  of  the 

penalty  of  the  bond  (a) ;  and  where  an  annuity  was  secured  by 

an  assignment  of  stock,  interest  on  the  arrears  of  the  annuity 

was  allowed  on  a  transfer  of  the  fund  (6). 

It  is  a  settled  rule,  in  the  administration  of  assets,  that  AUowanoe  of 
interest  will  not  be  allowed  from  the  date  of  the  order  on  debts  arrears  in^ 
which  accrue  due  subsequently,  and  consequently  not  on  instal-  a^ministra- 
ments  of  an  annuity  accruing  due  after  the  date  of  the  order  {e). 


V. — ^What  Arrears  of   Interest  are   recoverable    on   taking  Statute  of 
Accounts.— By  the  stat.  3  &  4  Will.  IV.  o.  27,  s.  42  (set  out  ante,  ^^^*^^^- 
p.  1008),  it  is  provided  that  no  arrears  of  interest  in  respect  of 
any  sum  of  money  charged  on  land  or  rent  shall  be  recoverable 
by  distress,  action,  or  suit  for  more  than  six  years  past. 

It  is  settled  that,  in  an  action  for  foreclosure,  a  mortgagee  Only  six 
cannot  recover  more  than  six  years'  interest,  even  though  the  JS^erable 
mortgage  deed  contains  a  covenant  for  payment  of  interest  #^,^^^ ^^ 
or  is  secured  by  a  collateral  bond  conditioned  for  payment  of 
interest,  as  the  covenant  or  bond  creates  no  charge  on  the  land  ; 
though  in  an  action  on  the  personal  covenant  twenty  years' 
arrears  might  have  been  recovered  (rf). 

It  makes  no  difference  in  this  respect  of  a  mortgage  in  a  Reversionwy 
reversionary  interest.  So  where  the  interest  on  the  money 
secured  by  mortgage  of  a  reversion  in  fee  in  real  estate  and  by 
covenant  was  sixteen  years  in  arrear,  and  the  mortgagee  filed 
his  bill  for  foreclosure,  raising  no  question  on  the  liability  under 
the  covenant,  it  was  held  that,  in  taking  the  accounts  imder 


(y)  Booth  V.  Leyeeater,  3  My.  &  Cr.  (c)  Lainson  v.  Lainstmy  18  Beav.  7. 

459  ;  O'Donel  v.  Browne,  I  Ba.  &  Be.  (d)  Hunter  v.  Noekolda,  1  Mao.  &  G. 

262.  641  ;    Round  t.   Bell,  30  Beav.   121  ; 

(z)  Hydev,  Price,  8  Sim.  678.  Shaw  v.  Johnson,  1   Dr.   &  S.  412  ; 

(a)  Crouey,Bedinsfield,  12  Sim.  36.  i?"^?**  ^-  ^fy>  ^  I""'   ^-  »•   286. 

^  '  iv      I  Twelve  years'  arrears  may  apparently 

(h)  Colyer  v.  Clay,  7  Beav.  188.   But  now  be  recovered  imder  the  covenant ; 

see  Jenkins  v.  Briant,  16  Sim.  272.  "    '  see  ante,  p.  1009.  ~ 
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MOETGAGEE'S  bights,  etc. — AOCJOUNTS. 


Chap.  LIV. 

§  3  (T). 

From  what 
time  the 
statute  nms. 

Limitation 
onlj  applies 
where  pro- 
ceedings are 
taken  by 
mortg^agee  to 
reooTcr 
interest. 

Mortgagee 
selling  onder 
power. 


Pnrchase- 
money  of 
lands 

compulsorily 
taken  paid 
into  Court. 


Creditors* 
snit. 


the  decree  for  foreolosure,  only  six  years'  interest  would  be 
allowed  (e). 

Where  a  creditor  comes  in  under  a  suit,  the  six  years  are 
reckoned  from  the  time  when  the  claim  was  carried  in  (/). 

It  is  to  be  observed  that  sect.  42  of  the  stat.  3  &  4  Will.  IV, 
c.  27,  limits  the  right  of  a  mortgagee  of  land  to  recover  arrears 
of  interest  only  in  cases  where  he  attempts  to  recover  his  interest 
by  distress,  action  j  or  suit ;  in  every  other  case  his  right  is  not 
limited,  but  is  left  as  it  was  under  the  old  law  {g). 

Accordingly,  a  mortgagee  of  land  exercising  his  power  of 
sale  is  entitled  to  retain  out  of  the  proceeds  of  sale  in  his 
hands  whatever  arrears  of  interest  may  be  due  to  him,  though 
extending  over  more  than  six  years  (A). 

So  where  first  mortgagees  had  sold  the  mortgaged  property 
imder  their  power,  and  received  the  proceeds  of  sale  after  judg- 
ment, in  an  action  for  the  administration  of  the  estate  of  the 
second  mortgagee  to  which  the  firsir  mortgagees  were  not  parties, 
it  was  held  that  the  first  mortgagees  were  entitled  to  retain  more 
than  six  months'  interest  {i). 

But  where  mortgaged  lands  had  been  compulsorily  taken 
under  the  Lands  Clauses  Act  (A),  and  the  purchase-money  had 
been  paid  into  Court,  and  the  assignees  of  a  mortgage  of  the 
land  presented  a  petition  for  payment  to  them  of  principal  and 
interest  from  the  date  of  their  advance,  and  costs,  it  was  held 
that  the  petition  was  analogous  to  a  suit  for  recovery  of  land, 
and  therefore  six  years'  interest  could  alone  be  recovered  (/). 
Whether  this  decision  is  well  founded  or  not,  it  does  not  apply 
where  the  mortgagor,  and  Hot  the  mortgagee,  is  applying  to  the 
Court  for  payment  (m). 

It  has  been  held  in  Ireland  that  an  incumbrancer  who  avails 
himself  of  the  proceedings  in  a  creditors'  suit  is  virtually  a 
plaintiff,  and  is  therefore  not  entitled  to  more  than  six  years' 
interest  {n). 


{e)  Sinclair  t.  Jackson^  17  Beav.  406, 
approved  in  Smith  v.  Hilly  9  Ch.  D. 
143.  See  Eumble  r.  Humble^  24  Beav. 
636. 

(/)  Hunter  v.  Noekoldt,  1  Mac.  &  G. 
640 ;  Henry  v.  Smithy  2  Dr.  &  War. 
381,  392  ;  Oreenway  v.  Broinjieldf  9 
Ha.  201. 

{g)  Per  Kay,  J.,  in  Ee  Marshfieldf 
Mar^hfield  v.  Hutehins,  34  Ch.  D.  721, 
at  p.  723. 


(h)  Edmund*  y,  Wauyh,  L.  R.  1  Eq. 
421. 

(»)  He  Jfarshjteld,  Marahjleld  v. 
Hutchina,  34  Ch.  D.  721. 

(k)  8  Vict.  c.  18. 

(/)  Re  Stead's  Jiortyagcd  Estates,  2 
Ch.  D.  713. 

(m)  Re  Lloyd,  Lloyd  v.  Lloyd,  (1903) 
1  Ch.  385,  C.  A.,  overruling  Re  Slater's 
Trusts,  11  Ch.  D.  227. 

(n)  Re  Owen  Lewis  (1903),  1  Ir.  R. 
348. 


INTEREST — STATUTE  OF  LIMITATIONS^  1189 

If  a  mortgagor  institutes  a  suit  for  redemption  of  the  mort-  Chap.  LIV. 
gaged  lands,  or  counterclaims  for  redemption  in  a  foreclosure     §  3  (v). 
action,  this  not  being  a  suit  to  recover  interest  within  the  mean-  what  arrears 
ing  of  the  Eeal  Property  Limitation  Act,  1833,  he  will  only  be  ^^^^\^X^ 
allowed  to  redeem  on  payment  of  all  arrears  of  interest  (o).  mortgagee  in 

It  has  been  seen  that  a  mortgagee  cannot  add  a  bond  debt  in  ^^f*^*^^ 
account  against  the  mortgagor  (/>).     In  one  case  it  was  con-  Where 
sidered  that  this  rule  only  holds  when  the  mortgage  and  bond  ^^^^1*7 
debts  are  several^  and  not  parts  of  the  same  debt.     Thus,  where  secured  by- 
more  than  six  years'  arrears  of  interest  were  due  on  the  mortgage  covenant, 
debt,  and  there  was  the  further  security  of  a  bond  or  covenant, 
the  Court,  in  a  suit  for  a  foreclosure  against  the  mortgagor, 
allowed  the  mortgagee  to  recover  the  whole  amount  of  interest, 
under  the  ordinary  rule  in  equity,  that  where  a  plaintifE  is 
properly  drawn  into  equity  to  enforce  part  of  a  demand,  he  may 
assert  his  full  right  in  that  Court,  though  his  demand  in  part 
be  purely  legal;  but  this  case  was  overruled  {q).     There  does 
not  seem  to  be  ground  for  the  difference  hinted  at  by  Mr.  Cox, 
in  his  valuable  notes  to  Peere  Williams  (r),  as  to  the  application 
of  tacking  to  cases  between  a  mortgagor  coming  to  redeem,  and 
a  mortgagee  bringing  his  bill  to  foreclose. 

In  one  case  the  plaintiffs,  co-heirs  of  the  mortgagor,  were  not  More  than 
allowed  to  redeem,  except  upon  payment    of    twenty  years'  Slow^ 
arrears,  but  the  decision  was  expressly  made  on  the  ground  that  aarainst  heirs 
a  mortgagee  is  allowed,  as  against  the  heir  (although  not  against  ^  ™°'  firagror. 
the  original  debtor  himself),  to  tack  an  unsecured  specialty, 
binding  the  heir,  to  the  mortgage  debt  («). 

Formerly,  if  a  mortgage  deed  contained  an  express  trust,  or  Express 
a  trust  for  sale  for  securing  the  mortgage  debt  or  interest,  the  *^^*8- 
mortgagee  in  a  foreclosure  action  might  have  recovered  more 
than  six  years'  arrears  of  interest  (t). 

But  by  the  Real  Property  Limitation  Act,  1874  (i*),  no 
action  can  be  brought  to  recover  any  arrears  of  interest  in 
respect  of  any  sum  of  money  secured  by  an  express  trust,  or 
any  damages  in  respect  of  such  arrears,  '^except  within  the 


(o)  DingU  v.  Coppen,  (1899)   1   Ch.  (r)  1  P.  Wms.  777. 

726.  («)  Elvy  v.  Norwood,  5  De  G.  &  8. 

(p)  See  the  judgment  of  Wigitiin,  240;  Thomas  y.  Thomasy  22  Beav.  341. 

V.-C,  in  Di^  Vigier  v.  Lee,  2  Ha.  326,  {t)  See  3  &  4  Will.  IV.  c.  27,  s.  26 ; 

339.  Lewis  v.  Duneombe,  29  Beav.  175. 

(q)  Hunter  v.  Nockoldi,  1  Mac.  &  G.  (m)  37  &  38  Vict.  c.  57,  s.  10,  set 

640,  650.  out  ante,  p.  1093. 
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Chap.  LIV.  time  within  which  the  same  would  be  recoverable  if  there  were 

§  3  (v).      not  any  such  trust." 
What  arrears       Mortgages  of  personalty,  other  than  leasehold  lands,  are  not 
an  action  for^  within  sect.  42,  and  there  would  seem  to  be  no  reason  why  a 
forecloanre  of  mortgagee  of  an  interest  in  possession  of  personalty  should  not, 

personalty.        •  x*         i»        j         i  xi  •  » 

*^  ^  m  an  action  for  foreclosure,  recover  more  than  six  years 
arrears  of  interest  on  his  mortgage.  A  contrary  view  seems  to 
have  been  taken  by  Bacon,  V.-G.,  in  one  case^(«?),  of  a  mortgage 
of  a  fund  which  had  beep  paid  into  Court,  and  the  mort^igor 
presented  a  petition  for  payment  out,  but  the  case  has  been 
overruled  {x), 
Reyersionary  In  the  case  of  a  mortgage  of  a  reversionary  interest  in 
^rsoMlty.  personalty,  the  right  to  recover  arrears  remains  alive  so  long  as 
the  interest  remains  reversionary.  So,  where  a  person  mort- 
gaged his  reversionary  interest  under  a  will,  the  mortgagee  was 
held,  on  a  summons  taken  out  by  him  in  an  action  for  the 
administration  of  the  estate  of  the  testatrix,  to  recover  the 
whole  arrears  of  interest  extending  over  sixteen  years  past  (y). 
So  where  an  action  for  foreclosure  of  a  reversionary  interest  in 
personal  estate  was  brought  fourteen  years  after  the  date  of  the 
mortgage,  during  which  period  no  interest  was  ever  paid,  and 
the  usual  decree  was  made,  it  was  held  that  redemption  could 
only  be  allowed  on  payment  of  interest  for  the  full  period  of 
fourteen  years  (2). 

vi. — ^Interest  after  Judgment. — Where  a  mortgagee  has  ob- 
t€dned  judgment  against  the  mortgagor  for  payment  of  the 
total  amount  found  due  upon  taking  the  accounts  for  principal, 
interest  and  costs,  the  mortgage  debt  and  the  covenant,  if  any, 
in  the  mortgage  deed  for  payment  of  principal  and  interest  are 
merged  in  the  judgment,  and  thenceforth  interest  on  the 
principal  at  the  rate  fixed  by  the  mortgage  deed  will  cease  to 
be  payable,  but  the  total  amount  found  due  will  carry  interest 
as  a  judgment  debt  (a).  Where,  however,  the  mortgage  is  in 
such  a  form  that  the  property  cannot  be  taken  out  of  the  hands 
of  the  mortgagee  without  payment  of  full  interest,  the  mortgagee 

(f>)  Re  Slater's  Trttsis,  1 1  Oh.  D.  227,  See  also  ClarJcson  y.  Henderson,  14  Ch. 

239.  D.  348,  where  there  was  a  proyision 

{x)  Re  Llot/d,  Lloyd  y.  Lloydy  (1903)  for  capitalization  of  interest. 

1  Ch.  386,  0.  A.  {a)  Re  European  Central  Rail,  Co.,  4 

y)  Smith  y.  Mill,  9  Ch.  D.  143.  Ch.  D.  33.    See  Bxp,  Higgim^  3  De 

z)  Mellersh  y.  Brown,  46  Ch.  D.  226.  G.  &  J.  33. 
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is  entitled  to  full  interest,  notwithstanding  he  has  recovered  Chap.  LIV. 
judgment  for  the  amount  due  (b),  §  3  (vi). 

By  the  old  law  a  judgment  debt  did  not  carry  interest,  and 
this  was  the  general  law  both  at  law  and  in  equity,  though  it 
might  be  recovered  at  law,  by  way  of  damages,  by  action  on  the 
judgment  (c), 

"By  sect.  17  of  1  &  2  Vict.  c.  110,  it  is  provided  that  every 
judgment  debt  shall  carry  interest  at  the  rate  of  four  per  cent, 
from  the  time  of  entering  up  the  judgment  or  from  the  com- 
mencement of  the  Act,  if  then  entered  up  (d). 

A  judgment  entered  up  since  the  commencement  of  the  Act 
will  carry  only  four  per  cent,  interest,  though  the  original  debt 
carried  a  higher  rate  (e) ;  and  a  judgment  to  secure  an  annuity 
carries  interest  untler  this  section  (/). 

Interest  runs  on  a  judgment  debt  from  the  time  of  entering  From  what 
up  judgment,  or  in  case  of  judgments  pronounced  in  Court  from  Jj^®  interest 
the  date  when  so  pronounced  (g) ;  and  where  money  is  paid 
into  Court  on  a  judgment,  interest  is  not  payable  beyond  the 
time  when  the  money  might  have  been  taken  out  of  Court  (A). 

This  section  applies  as  well  to  judgments  for  costs  payable  by  Judgment 
one  party  to  another,  as  for  the  subject-matter  of  the  action  (t).  ^^^  ^^^^' 
On  such  a  judgment,  the  interest  runs  from  the  date  of  the 
Master's  certificate  of  taxation  {k).  But  interest  is  not  recover- 
able on  costs  directed  to  be  raised  out  of  an  estate  (/),  nor  on  a 
sum  ascertained  by  the  Master's  certificate,  imder  a  decree  of 
the  Court,  for  the  period  between  the  decree  and  the  certi- 
ficate (m). 

Where  judgment  was  entered  up  on  a  warrant  of  attorney 
given  before  the  statute  to  secure  500/.,  and  an  agreement  was 
made  that  the  judgment  should  be  a  security  for  a  greater  sum, 
an  application  by  a  purchaser  from  the  debtor,  with  notice  of 
the  agreement,  to  have  satisfaction  entered  on  the  registered 


{b)  Eeommie  LiftAas,  Soe.  v.  Uabome, 
(1902)  A.  0.  147. 

(c)  Oaunt  y.  Tapbr,  3  Hy.  &  K. 
802 ;  Booth  y.  Leycetter^  3  My.  &  Cr. 
469. 

(d)  See  Morse  v.  Tucker,  5  Ha.  88, 
ti(f.,  p.  1192. 

(e)  Re  European  Central  Rail.  Co,^  4 
Ch.  D.  33 ;  Exp,  Fewinge,  25  Ch.  D. 
338 ;  Arbuthnot  ▼.  JBunetlally  62  L.  T. 
234.    Bat  see  iup.  n.  {b), 

if)  Kniffht  y.  Rowyer,  4  De  G.  &  J. 
619. 


(^)  Ord.  XLI,  r.  3 ;  P.  M.  R.  17. 
(A)  Sinclair  y.  Great  Eastern  Rail. 
Co.y  L.  R.  6  C.  P.  391. 

(»)  Pitcher  v.  Roberts,  2  Dowl.  N.  S. 
394;  Newton  y.  Lord  Oonynghamf  17 
L.  J.  C.  P.  288. 

{k)  Sehroederr,  Clough,  46  L.  J.  0.  P. 
365. 

(0  Att.'Gen.  y.  Netherooie,  11  Sim. 
529. 

(m)  Att.'Oen,  y.  Lord  Carrington,  6 
Beay.  460. 


lld^ 


jf ovrOAOir  «  bohtj',  etc — looorns. 


Oaf.  UT. 


iiMffyittff 


ohftr^e  of 
d«bU, 


yA^mf^t  cm  parm*T.t  />f  -yjO^^  and  inin««t  at  fonr  per  emt-, 

&Irj/%  tb«  iwiorfmsition  of  th^^  Onirt  of  Adminltj  in  tlie 
High  Coort  of  Jfutiriey  an  sward  of  salTage  is  a  judgment  debt, 
an^l,  as  ior^  bean  interest  from  the  date  of  entxj  of  judge- 
ment ^0,. 

The  payment  of  interest  in  administration  actions  is  proTided 
for  hj  Order  LV.  an  follows : — 

£,  ^2«  '*  Wh^^e  a  jadgrment  or  order  is  made  directing'  an 
a/:/;oont  of  the  deblA  of  a  df^^easied  person,  onl^sA  otherwise  ordered, 
iiiterest  ftball  be  conax'Qted  on  6Uf:h  deht%  as  to  sac-h  of  them  as 
earrj  interest  after  the  rat^  tLev  re$|>ectiTelj  carrj,  and  as  to  all 
others  after  the  rate  of  four  per  cent,  per  annum  from  the  date  of 
the  jad^^^-nt  Cft  ifrA^P 

K,  M.  ^'A  erediUir^  whofe  debt  does  not  carrr  interesty  who 
4'fmifm  in  aad  e^tablif^bes  the  same  before  the  judge  in  chambers, 
iind^'T  a  judgment  err  order  of  the  Court  or  of  the  judge  in 
rhambers,  shall  }fe  entitle^!  to  interest  upon  his  debt  at  the  rate  of 
fViur  per  cent,  per  annum  from  the  date  of  the  judgment  or  order 
out  A  any  assets  which  may  remain  after  satisfying  the  costs  of 
the  suit,  the  debts  e^stablished,  and  the  interest  of  such  debts  as  by 
law  carry  interest." 

Unrler  this  Order  a  creditor  will  not  be  entitled  to  interest  on 
a  debt  carryiog  no  interest,  in  preference  to  the  payment  of  a 
voluntary  debt  (p) ;  nor  until  the  interest  on  debts  carrying 
iritf/rest  has  been  paid  down  to  the  date  of  payment  (^). 

A  creditor  in  a  suit  before  this  Order  was  not  allowed  the 
lK;nefit  of  it,  although  he  did  not  come  in  until  after  its  date  (/-). 
In  8^>me  cases  a  special  order  has  been  made  as  to  the  rate  of 
int^.Test  (ff) :  and  interest  will  not  in  general  be  given  £rom  a 
period  anterior  to  the  date  of  the  decree  (t). 

As  a  general  proposition,  a  devise  of  real  estate  for  payment 
of  debts  does  not  enhance  the  amount  of  the  demand  or  entitle 
the  party  to  interest,  independently  of  the  devise,  but,  leaving 
the  amount  unaffected,  it  provides  a  new  fund  for  the  payment 
of  the  testator's  debts  (u).  Such  general  charge  will  not  give 
interest  on  simple  contract  debts  not  carrying  interest  (x). 


(«)  Oraftit  V.  Wilkinson,  4  Q.  B.  74. 

{0}  JU  Jorws  Brotherif  46  L.  J.  P.  D. 
k  A.  76. 

ip)  Garrard  v.  Lord  Dinorbenf  6  Ha. 
213 

d)  n^  Henley,  75  L.  T.  307. 

(r)    ^rAwArrv.  (?t//,L.R.  19Eq.316. 

(«)  Exp,  Lintottf  L.  R.  4  Eq.  184, 
18S  ;  Jiarrow'i  Case^  L.  R.  3  Ch.  784. 


(0  Fowler  y.  Fowler,  4  De  G.  &  J. 
260,  276. 

(«)  Per  Wigram,  V.-C,  in  Jfor$e  v. 
Tucker,  5  Ha.  88,  where  he  accord- 
ingly allowed  interest  only  from  the 
time  of  the  jadgment  recovered,  and 
that  under  1  &  2  Vict.  c.  1 10,  a.  17. 

(x)  Barwell  v.  Parker,  2  Ves.  Sen. 
864  ;  Earl  of  Bath  v.  Earl  of  Bradford, 
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Section  IV. 
Op  Acootjnts  of  Costs,  Charges  and  Expenses. 


Chap.  LIV. 
§  4  (i). 


I  I 


i, — ^Bight  of  Mortgagee  to  Costs,  Ac.  generally. — ^It  has  been 
already  remarked  that  equity  regards  the  debt  as  the  principal, 
and  mortgaged  property  as  a  collateral  security  for  the  same ; 
and  although  the  property  is  absolutely  forfeited  at  law,  compels 
the  mortgagee  to  permit  his  debtor  to  redeem  {y) ;  but,  in  so 
doing,  it  adheres  to  the  settled  principle,  that  he  who  seeks 
equity  shall  do  equity  to  him  from  whom  he  requires  it ;  and, 
therefore,  the  Court  will  make  terms  with  the  debtor  before 
it  will  permit  him  to  redeem,  in  order  that  full  justice  may  be 
done  to  the  creditor. 

In  accordance  with  this  principle,  it  is  a  general  rule  that,  in  Mortgagor 
settling  the  accoimts  between  mortgagor  and  mortgagee,  the  ^^  owfca^ 
former,  before  being  allowed  to  redeem,  whether  the  action  be  properly 
for  redemption  or  for  foreclosure,  or  relate  to  any  other  question  j^ig  gocurity. 
between  those  parties  regarding  the  mortgage  debt  or  security, 
shall  pay  not  merely  the  principal  and  interest  of  the  debt,  but       i   j 
also  all  such  costs  as  the  mortgagee  has^rppfidyincuired  in       '  ' 
enfo]:ciAg9  pr^eding,  or  preserving  his  security  as  against  the 
mortgagor,  or  hia  surety.    A  mortgagee  does  not  in  terms  con- 
tract for  costs,  but  the  rule  is,  that  all  costs  which  he,  as  mort- 
gagee, properly  incurs  in  relation  to  his  security  are  to  be 
allowed  to  him  (2).    Such  costs  will  be  added  to  the  principal 
and  interest  secured  by  the  mortgage  and  form  one  debt,  which, 
as  between  the  particular  mortgagee  and  other  incumbrancers, 
will  rank  in  priority  as  if  such  costs  had  formed  part  of  the 
moneys  originally  secured  by  that  mortgage. 

The  mortgagee  retains  his  right  to  costs  as  against  not  only  Priority  of 
the  mortgagor  himself,  but  all  subsequent  incumbrancers  (a)  ^2^^* 

puisne  in- 
cumbranoers, 

2  Ves.  Sen.  586  ;  ShirUy  v.  Ferrers,  1  670,  676 ;  DHiUin  v.  Gale,  7  Ves.  683,  *®* 

Bro.  C.  C.  41 ;  Creitze  v.  ffunter,  2  Ves.  686  ;  National  Provincial  Sank  of  Eng- 

Jnn.    157.      See    eontra.  Maxwell   v.  land  v.   Gamse,  31  Ch.  D.  582,  692 ; 

Wetenhall,  2  P.  Wnas.  26.     But  the  ReBaUwinU  Eiitatei\^(^Q),  1  Ir.  R.  16; 

devise  will  carry  interest,  if  the  charge  8ach»  y.  Aehby^  88  Li.  T.  393. 
be  of  the  simple  contract  debts  of  a  («)   UpperUm  v.  Harriaon,  7  Sim.  444 ; 

^  ^on  :  SUrtY.  festby  \&  Ves.  ^  ^^^      1  Y.  &  C.  0.  C.  401 ; 

893.    See  Morse  v.  Tucker,  6  Ha.  88.  ^^    ^      ,«  x     t  •«  tx    ol  a    00     r 

(y)  AnU,  p.  11.  Sherbro,  52  L.  J.  P.  D.  &  A.  28 ;  Im- 

(z)  Drydm  ▼.  Frost j  3  My.  &  Or.       maeolata  Chncmone,  9  P.  D.  37. 
TOL.  n. — C.  C  C 
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mortgagee's  rights,  *ETC. — ^ACCOUNTS. 


No  action  for 
oosts  only. 


Taxation  of 
coets. 


Chap.  LIV.  and  other  persons  claiming  under  him  or  them,  including  a 
§  4  (i).  trustee  in  the  bankruptcy  of  the  mortgagor  (i),  so  as  to  be 
entitled  to  be  paid  in  full  in  priority  to  the  claims  of  such 
persons.  But  it  seems  that  the  principle  does  not  apply  to  oosts 
incurred  by  the  mortgagee  in  enforcing  his  security  as  against 
third  parties  (c),  other  than  a  surety  (d). 

Costs  properly  incurred  are  not  the  subject  of  an  action  by 
the  mortgagee,  although  they  are  recoverable  as  the  price  of 
redemption  (e). 

The  costs  to  which  a  mortgagee  is  entitled  in  an  cu3tion  for 
foreclosure  or  redemption  must  be  taxed  as  between  party  and 
party  (/),  unless  otherwise  specially  directed.  So  a  plaintiff  in 
a  debenture  holders'  action  is  only  entitled  to  party  and  party 
costs  where  the  security  is  sufficient  (g). 

If  a  mortgagee  brings  an  action  on  the  covenant  to  recover 
the  money,  and  his  costs  are  taxed  in  that  action  as  between 
party  and  party,  the  Court  cannot,  in  a  subsequent  action  for 
redemption,  review  the  taxation  in  the  former  action,  so  as  to 
allow  to  the  mortgagees  the  oosts  of  that  action  as  between 
solicitor  and  client  (A). 

There  was  formerly  a  difficulty  in  a  mortgagor  obtaining  the 
taxation  of  the  bill  of  costs  incurred  by  the  mortgagee;  but 
under  6  &  7  Vict.  c.  73,  ss.  38,  41,  such  taxation  may  be 
obtained  by  a  mortgagor  or  his  trustee  in  bankruptcy  (i)  either 
before  or  after  payment;  though  in  the  latter  case  special 
circumstances  must  be  shown,  and  an  ex  parte  order  for  taxation 
cannot  be  obtained  (A),  and  statements  of  errors  or  overcharges 
must  be  specific  (/) ;  nor  will  slight  overcharges  support  such  an 
application,  unless  there  be  imdue  pressure  or  surprise  on  the 
part  of  the  solicitor  (w),  and  without  such  groimd  mere  payment 
under  protest  will  not  avail  the  mortgagor  (n) ;  though  where 


(b)  See  lomax  y.  Eide,  2  Vem.  185 ; 
DHillxn  V.  Gale,  sup, ;  Cliff  v.  Wads- 
worth,  2  Y.  &  0.  0.  C.  698 ;  Wilam  v. 
Chter,  4  Beav.  214  ;  JFontnery.  Wright, 
2  Sim.  543  ;  Roberts  y.  JFiUiams,  4  Ha. 
129;  FrieeY.  li-iee,  15  L.  J.  Ch.  13; 
Smith  V.  Green,  1  ColL  555 ;  Rider  v. 
Jwes,  2  Y.  &  0.  0.  0.  329 ;  Matthie  v 
Edwards,  2  Coll.  465  ;  Dunstan  v.  Fat- 
terson,  2  Ph.  341. 

{c)  Re  Baldwin's  Estate  (1900),  1  Ir. 
B.  15. 

{d)  Sachs  y.  Ashby,  88  L.  T.  393. 


{e)  Exp.  Fewings,  Re  Snegd,  25  Ch. 
D.  338,  C.  A. 

(/)  Kestrel,  L.  R.  1  A.  &  E.  78. 

(a)  Re  Qiseen's  Hotel,  Cardiff,  (1900) 
1  Ch.  792 ;  post,  p.  1207. 
(h)  Morley  v.  Bridges,  2  Coll.  621. 
(i)  Re  Allingham,  32  Ch.  D.  36. 
(k)  Re  Carew,  8  Bear.  150. 
(/)  Bunt  Y,  Bunt,  9  Beav.  146. 

jm)  Re  JFills,  8  Beav.  416 ;  Re  Jones, 
8  Beav.  479 ;  Re  Sarrison,  10  Beav.  57. 

(n)  Re  Sarrison,  sup. 
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the  overcharges  are  so  gross  as  to  amount  to  fraud  or  improper  Chap.  LIV. 
oonduot,  the  Court  will  grant  relief  after  any  length  of  time,      §  4  (i). 
though  payment  be  made  without  protest  (o). 

But  the  taxation  must  still  be  carried  on  upon  the  same  prin- 
ciple as  the  taxation  would  be  made  as  between  the  mortgagee 
and  solicitor  {p ) ;  and  if  the  action  contain  charges  which  the 
mortgagee  cannot  support  as  against  the  mortgagor,  and  the 
mortgagor  pays  such  charges,  though  under  protest,  he  cannot 
recover  back  the  amoimt  from  the  solicitor,  but  must  look 
to  the  mortgagee  who  has  improperly  subjected  the  estate 
or  deeds  to  a  claim  which,  as  against  the  mortgagor,  was 
unauthorized  (q). 

In  ordinary  cases  costs  are  within   the  discretion  of  the  Appeal  as  to 
judge  (r),  and  no  appeal  will  lie  against  an  order  as  to  costs  mort^ffe 
only  except  by  leave  of  the  Court  or  judge  making  such  actions. 
order  («).    But  the  right  of  a  mortgagee,  like  that  of  a  trustee, 
forms  an  exception  to  this  rule,  and  is  not  in  the  discretion  of 
the  Court  or  a  judge,  unless  the  mortgagee  has  been  guilty  of  * 
misconduct  (^). 

By  the  Ord.  LXV.  r.  1,  it  is  provided  as  follows : — 

**  Subject  to  the  provisions  of  the  Acts  and  these  Bules,  the  costs  Costs  to  be 
of  and  incident  to  all  proceedings  in  the  Supreme  Court,  including  in  the 
the  administration  of  estates  and  trusts,  shall  be  in  the  discretion  ^!j*^p  **^  °* 
of  the  Court  or  judge:   Provided  that  nothing  herein  contained     ® 
shaU  deprive  an  executor,  administrator,  trustee,  or  mortgagee  who 
has  not  unreasonably  instituted  or  carried  on  or  resisted  any  pro- 
ceedings, of  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
which  he  would  be  entitled  according  to  the  rules  hitherto  acted 
upon  in  the  Chancery  Division." 

The  right  of  a  mortgagee  to  his  costs  arises  out  of  the  mort-  Mortgagee's 
gage  contract  itself,  which  makes  the  mortgage  a  security  not  S^atto^of  * 
only  for  principal  and  interest  and  such  ordinary  charges  and  contract, 
expenses  as  are  ordinarily  provided  for  by  the  instrument 
creating  the  security,  but  also  for  the  costs  properly  incident 
to  a  suit  for  foreclosure  or  redemption.    This  right,  unless  lost, 
is  not  within  the  discretion  of  the  judge,  and  can  only  be  lost 

{o)  Swloek  V.  Smith,  2  My.  &  Or.  (r)  Jnd.  Act,  1890  (63  &  54  Vict. 

496,  610.  0.  44),  s.  6. 

(p)  Ite  mils,  sup. ;  Re  Jones,  sup. ;  U)  Jud.  Act,  1873  (36  &  87  Vict. 

Be  Harrison,  sup. ;  He  Massey,  34  Bear.  c.  66),  s.  49. 
463.  (0  Cotterell  v.  Stration,  L.  R.  8  Oh. 

(£)  Be  Jones,  sup. ;  Be  SoUiday,  68  296 ;  Turner  v.  Saneoek,  20  Oh.  D, 

L.  T.  801.  803,  0.  A. 

cc2 
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mortgagee's  bights,  etc. — ^ACCOUNTS. 


Chap.  LIV. 
I  4  (i). 


Appeal  bj 
mortgagee. 


Appeal  bj 
mortgagor. 


Bight  of 
equitable 
mortgagee  to 
costs. 


When  a 
mortgagee 
may  be 
deprived  of 
his  costs. 


Unfounded 
resistance  to 
right  of 
T^emption. 


by  suoh  inequitable  conduct  on  the  part  of  a  mortgagee  as  may 
amount  to  a  violation  or  culpable  neglect  of  his  duty  under  the 
contrcu3t  (u). 

It  follows  that  if  the  judge  wrongfully  deprives  the  mortgagee 
of  his  costs,  charges  and  expenses  properly  incurred,  on  the 
ground  that  his  right  by  contract  is  lost,  then  the  mortgagee 
has  a  right  of  appe€d  {x). 

The  mortgagor  has  apparently  no  right  of  appeal  as  to  costs. 
If  the  mortgagee  has  been  guilty  of  no  misconduct,  he  has  a 
right  to  his  costs,  and  there  can  be  no  appeal.  If  the  mortgagee 
has  been  guilty  of  misconduct,  the  mortgagee's  right  as  such  is 
lost,  but  in  that  case  the  costs  become  costs  within  the  discretion 
of  the  judge,  with  which  the  Court  of  Appeal  cannot  inter- 
fere (y).  The  Court  of  Appeal  has  only  to  see  whether  there 
has  been  such  conduct;  and  if  there  has  been,  no  appeal 
lies  (2). 

As  a  general  rule  an  equitable  mortgagee  is  entitled  to  the 
same  costs  as  a  legal  mortgagee  (a) ;  save  in  bankruptcy,  in  a 
case  where  there  is  no  written  memorandum  accompanying  the 
deposit  of  title  deeds  (6). 

The  mortgagee  will  be  refused  his  costs  of  an  action  for 
enforcing  or  redeeming  the  security  if  he  be  guilty  of  serious 
misconduct,  as  in  the  following  cases : — ^fraudulent  and  imf air 
dealing  (c);  rendering  a  redemption  suit  necessary  by  refusing 
as  mortgagee  in  possession  to  render  an  account  (d) ;  dealing 
with  the  mortgagor  behind  the  back  of  an  incumbrancer 
whose  claim  was  known  to  him,  and  attempting  to  deprive 
the  latter  of  his  security  (e) ;  making  a  claim  under  an  illegal 
contract  (/). 

Where  a  second  mortgagee  brought  an  action  to  redeem  the 
first  mortgagees  and  foreclose  the  mortgagor;  the  first  mort- 
gagees denied  the  plaintiff's  right  to  redeem  except  on  paying 


(m)  Anon.,  2  Eq.  Ca.  Abr.  237  ; 
Cotterell  v.  Stratton,  L.  R.  8  Ch.  at 
p.  302. 

(«)  CKarU*  v.  Jonet^  33  Ch.  D.  80, 
C.  A. 

{y)  Charles  y.  Jonet,  sup.  See  Se 
Beddoe,  Bournes  v.  Cottam,  (1893)  1  Ch. 
547,  556,  560. 

(z)  Smallpriee  v.  Lee,  30  Sol.  Jo.  61. 

(a)  Lewis  v.  JoJiHy  9  Sim.  366.  And 
see  Connell  r.  Hardie,  3  Y.  &  C.  Ex. 


582  ;  Meg.  v.  Chambers,  4  Y.  &  0.  Ex. 
54  ;   Wade  v.  Ward,  4  Drew.  602. 

(b)  Exp.  Brightens,  1  Swanst.  3  ; 
Exp.  Trew,  3  Madd.  372.  And  see 
other  cases  cited  ante,  p.  1121,  note  (0). 

{e)  Mortmey  y.  CDea,  1  Ba.  &  dq, 
109,  121,  n. 

(rf)  Fowell  V.  Trotter^  1  Dr.  &  S. 
388. 

ie)  Taylor  v.  BaJcer,  Dan.  82. 

(/)  Johnson  v.  Williams  hurst,  1 L.  J. 
Ch.  112. 
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off  not  only  the  prior  mortgage,  but  also  a  further  charge  which  Chap.  LIV. 
was  held,  for  want  of  registration,  to  have  no  priority  over  the  §  4  (i). 
plaintiff's  charge ;  the  Court  below  did  not  give  the  first  mort- 
gagees  their  costs,  but  refused  to  make  them  pay  to  the  plaintiff 
the  costs  occasioned  by  their  unfounded  claim  on  the  ground 
that  there  had  been  a  want  of  caution  on  the  part  of  the  plain- 
tiff {g) ;  and  on  appeal,  Lord  Cairns,  C,  was  of  opinion  that  the 
first  mortgagees  had  been  treated  with  indulgence  (A). 

In  a  suit  by  a  second  mortgagee  against  the  first  mortgagee,  Befiual  to 
who  had  sold  and  alleged  imtruly  that  there  was  not  sufficient  ^^^'^  • 
to  pay  him,  and  neglected  to  accoimt,  no  costs  were  given  on 
either  side  {%), 

So  also  where  a  mortgagee  in  a  foreclosure  action  made  Unfonnded 
imsustained  charges  of  fraud  against  the  mortgagor,  he  was  ^JJJJ^  °^ 
disallowed  all  costs  occasioned  by  his  improper  conduct  {k). 

In  some  cafles  where  the  mortgagee  has  been  guilty  of  very  when  a 
gross  misconduct,  he  may  not  only  be  deprived  of  his  costs,  but  mortgagee 
may  be  made  to  pay  the  whole  of  the  costs  of  all  parties  (/).  topayoosts 
But  though,  as  a  general  rule,  a  mortgagee  will  be  made  to  pay  L^^ 
all  costs  which  his  unnecessary  and  oppressive  dealings  have 
occasioned,  yet  the  Court  will  not  make  him  pay  all  the  costs  of 
the  action  except  imder  special  circumstances  and  upon  great 
consideration  (m). 

If  a  mortgagee  commence  an  action  for  foreclosure,  or  pray  a  wheie 
sale,  and  it  is  found  that  nothing  was  due  to  him  when  he  ^ot^^fiT" 
brought  his  action,  he  will  be  decreed  to  pay  all  his   costs,  mortgagee, 
including  those  of  the  reference  and  taking  the  accounts  (n). 

In  a  case  where  a  mortgage  was  vested  in  three  trustees,  a  Where 
day  was  fixed  for  paying  off  the  mortgage,  and  a  deed  of  re-  ^iity*(rf^  " 
conveyance  was  prepared;   the  mortgagor  attended  with  the  ttM^asonable 
money,  but  one  of  the  trustees,  who  had  a  partial  beneficial 
interest  in  the  money,  refused  to  execute  the  deed  unless  the 
interest  was  paid  to  himself  on  his  sole  receipt,  and  otherwise 
acted  in  an  unreasonable  manner ;  the  second  trustee  refused  to 

(^)  Oredland  v.  Fotter,  L.  E.  18  Eq.       103,  128.    But  see  Sofwardy,  Kmey^ 
350.    See  Tomlinton  v.  Cfregg,  15  W.  B.       14  W.  B.  999. 

^^  (A)  Cr,^  r.  Fotur,  L.  B.  10  Ch.       "J;)'"^;,.,.^  ^  ^^_  ,  ^^^  ,83. 

(i)  Tanner  y.  Heard^  23  Beav.  555.  (»)  Binningtm  y.  Hanoood,  T.  &  B. 

\k)  Wui  Y.  JoHM,  1  Sim.  N.  S.  205,       477  ;  Morrxt  y.  Itlip,  23  Beay.   244 ; 
218.    See  C^ckeU  y.  Tayhr,  15  Beay.       Montgomery  y.  CaUand^  14  Sim.  81, 
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Chap.  LIT, 
§  4  (i). 


Prooeeding 
after  tender. 


Ghronndlees 

daimby 

mortgagee. 


Fraud. 


attend,  as  he  would  not  meet  the  third  trustee  on  the  ground  of 
a  personal  quarrel :  it  was  held  that,  inasmuch  as  the  mortgagor 
was  prevented  from  paying  the  debt  by  a  disagreement  between 
the  parties  entitled  to  receive  the  money,  whereby  an  action  for 
redemption  was  rendered  necessary,  the  first  trustee  having 
made  a  plainly  untenable  demand,  and  being  mainly  the  cause 
of  the  action,  must  pay  all  the  mortgagor's  costs  thereof ;  that 
the  second  trustee,  having  also  caused  embarrassment,  must  be 
disallowed  his  costs ;  but  that  the  third  trustee,  being  blameless, 
was  entitled  to  his  costs,  to  be  added  to  the  mortgagor's  costs 
and  paid  by  the  first  trustee  (o). 

So  after  payment  or  tender  of  the  amount  due  by  the  mort- 
gagor {p)f  or  anyone  representing  him,  or  by  a  puisne  incum- 
brancer (q) ;  and,  whether  before  or  after  action,  if  the  mortgagee 
refuses  such  tender,  or  proceeds  after  payment,  he  must  pay  the 
costs  of  suit  or  the  subsequent  costs,  as  the  case  may  be  (r). 

Where  the  costs  are  unascertained  and  the  security  ample,  or 
a  sufficient  sum  is  tendered  to  cover  the  costs,  the  mortgagee 
will  proceed  at  his  peril  («). 

But  if  the  mortgagor  make  no  tender,  but  merely  offer  to  pay 
the  amount  due  and  costs,  he  will  not  save  the  costs  (f). 

Where  a  tender  has  been  made  and  refused,  the  application 
that  the  mortgagee  may  pay  the  costs  may  be  made  either  by 
motion  or  petition  supported  by  affidavits  of  tender  and  re- 
fusal {u). 

Where  a  mortgagor  made  a  definite  offer  to  redeem,  which 
the  mortgagee  unreasonably  refused,  setting  up  a  groundless 
claim  to  consolidate  another  mortgage,  it  was  held  by  the  Court 
of  Appeal  that,  as  the  refusal  was  the  sole  cause  of  the  litigation, 
the  mortgagee  must  pay  to  the  mortgagor  all  his  costs  of  the 
action  up  to  and  including  the  trial  as  well  as  the  costs  of  the 
appeal  {z)» 

In  a  case  where  the  mortgage  transaction  was  tainted  by  gross 


(o)  Clify.  Wadsworth,  2  Y.  ft  C.  C.  C. 
598. 

(p)  Roherts  y.  JFilliamt,  4  Ha.  129 ; 
Wilson  T.  Cluer,  4  Beav.  214;  Morle^ 
Y.  Bridget,  2  Coll.  621.  And  see  Lord 
Cranttoum  ▼.  Johnston^  6  Vee.  277,  279 ; 
1  Hoy.  Suppl.  355  ;  Hdmur  y.  Priestley , 
16  Beav.  669 ;  Greffff  ▼.  Sinter,  22  Bear. 
314 ;  Hoeken  y.  Sincoek,  11  Jar.  N.  S. 
477. 

{q)  Smithy.  Oreen,  1  Coll.  665. 


(r)  Johnson  y.  JBpons  (No.  1),  60  L.  T. 
29. 

(s)  Jenkins  y.  Jones,  2  Gifl.  99 ; 
Morley  Y.  Bridges,  2  Coll.  621 ;  Broad 
Y.  8eV^8,  9  Jut.  N.  S.  886. 

{t)  Gammon  y.  Stone,  1  Yes.  Sen. 
339.  But  aee  Sentanee  y.  Porter,  7  Ha. 
426. 

(m)  Sentanee  y.  Porter,  7  Ha.  426. 

{x)  Squire  Y.  Pardoe,  66  L.  T.  243. 
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fraud  on  the  part  of  the  mortgagee,  who  also  set  up  an  unten-  Chap.  LIV. 
able  resistance  to  the  right  of  redemption,  he  was  decreed  to  §  ^  (i)* 
pay  all  the  costs  of  the  action  up  to  the  hearing  {y).  And  a 
similar  order  was  made  in  the  case  of  a  suit  by  a  mortgagor  for 
relief  on  the  ground  of  fraud  and  extortion  on  the  part  of  the 
mortgagee  who  was  his  coimsel,  on  the  ground  that  the  mort- 
gagee had  abused  the  trust  reposed  in  him,  and  manifested  an 
intention  to  get  the  estate  into  his  own  hands  (z). 

As  a  general  rule,  the  mortgagee  will  be  ordered  to  pay  all  Improper 
costs  caused  by  his  improper  joinder  of  parties,  whether  as  |^^.^ 
plaintiffs  or  defendants  {a).  So,  where  a  devisee  of  a  mortgagee 
filed  his  bill  against  the  heir  and  executor  of  the  mortgagor  for 
foreclosure,  and  also  against  the  heir-at-law  of  the  mortgagee  for 
establishing  the  will,  it  was  ordered  that  the  plaintiff  should  pay 
the  heir  of  the  mortgagee  his  costs,  and  that  he  should  not  be 
entitled  to  have  them  from  the  estate  {h).  A  distinction  will,  of 
course,  be  drawn  between  the  before-mentioned  case,  and  the 
case  of  costs  arising  from  the  nature  of  the  assurance  required 
in  the  conveyance  of  the  mortgaged  estate ;  as,  for  example,  if 
the  mortgagor  become  bankrupt  and  his  trustee  is  made  party  to 
the  action  and  disclaim  all  interest  (c) ;  in  which  cases  the 
expenses  must  be  borne  by  the  mortgagor  or  his  trustee,  unless 
in  the  case  of  a  disclaimer  the  trustee  is  unnecessarily  made 
party  to  the  a^ion  of  foreclosure  (d). 

Similarly,  where  a  mortgagee,  praying  a  sale  of  the  mort- 
gaged property,  brought  certain  prior  annuitants  before  the 
Ciourt,  he  was  ordered  to  pay  their  costs  on  the  ground  that  they 
were  unnecessary  parties,  as  the  property  ought  to  be  sold 
Subject  to  their  annuities  {e).  So,  where  a  mortgagee  with  a 
power  of  sale  unnecessarily  brought  an  action  for  sale  under  a 
decree  of  the  Court,  subsequent  incumbrancers  appearing  and 
consenting  to  such  sale  were  allowed  their  costs  out  of  the  estate 
which  was  insufficient  to  pay  the  mortgagee  in  full  (/). 


(y)  Baker -7,  Wind,  1  Vee.  Sen.  160. 
See  DoufflasT.  CulverweUy  4  De  G.  F.  & 
J.  20. 

(z)  Thomhill  v.  JEvantf  2  Atk.  330. 

(a)  Pearee  v.  Watkint,  5  De  G.  &  S. 
317 ;  Booth  v.  Creswieke,  8  Sim.  352 ; 
13  L.  J.  Oh.  217;  Coles  y.  Forrett,  10 
Beav.  662  ;  Coekelly.  Taylor j  15  Beav. 
103.  See  CoUifu  y.  Shirley,  1  R.  &  My. 
638 ;  Boehfort  y.  Battersby,  2  H.  L.  0. 
288. 

(b)  Skipp  y.  Wyatt,  1  Cox,  868. 


(e)  Collins  y.  Shirley,  1  B.  &  Mj. 
638  ;  Appleby  y.  Duke,  1  Ph.  272  ; 
Cash  y.  Belcher,  1  Ha.  310 ;  Weaving 
V.  Count,  6  Sim.  439  ;  Peake  v.  Oibbon, 
2  B.  &  My.  354.  Ab  to  the  costs  of  a 
party  disolaiming,  see  inf.  p.  1207  ; 
Boetvell  y.  Tucker,  1  Beay.  493. 

(d)  Thompson  y.  Kendall,  9  Sim.  397. 

(e)  Belabere  y.  Norwood,  3  Swanst. 
144,  n.  See  Horrockt  y.  Ledsam,  2 
Goll.  208. 

(/)   Wontner  y.  Wriyht,  2  Sim.  643 ; 
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Bat  where  the  plamtiff  made  a  pencm  a  paity  to  the  action 
with  leaaonable  ezoose,  he  was  not  made  to  pay  any  costs 
occasioned  by  the  misjoinder  (g). 

On  the  same  principle^  the  mortgagee  will  generally  be  ordered 
to  pay  to  the  mortgagor  all  additional  costs  cansed  by  improperly 
framing  his  action,  or  by  nnnecessaiy  or  vexations  proceedings 
therein. 

So,  where  the  plaintiff  originally  filed  a  bill  against  the 
defendant  as  his  agent,  praying  an  account  against  him  on  that 
footing,  but  having  been  f onnd,  on  trial  of  an  issae,  to  be  mort- 
gagee, he  converted  the  suit  into  a  f  oredosnre  suit ;  it  was  held 
that  he  mnst  pay  to  the  defendant  all  costs  sustained  by  him 
beyond  what  he  wonld  have  been  pat  to  if  the  bill  had  been 
originally  a  bQl  for  f oreclosare,  indading  the  costs  of  the  issae 
at  law  (A). 

So,  where  an  action  oaght  to  have  been  broaght  in  a  Goaniy 
Coart,  only  Coanly  Coort  costs  will  be  allowed  (t). 

Again,  where  in  a  sait  for  delivery  ap  of  a  post-obit  bond  on 
payment  of  principal  and  interest,  the  plaintiff  had  obtained  an 
injanction  against  proceedings  by  the  defendant  at  law,  a 
motion  to  dissolve  the  injanction  was  held  to  be  improper,  and 
was  accordingly  disoiissed  with  costs  (k). 

The  mortgagee  will  also  be  fixed  with  any  costs  caased  by  his 
adducing  annecessary  evidence  (/).  So,  where  in  a  foreclosure 
action  the  mortgagor  put  in  no  defence,  the  costs  of  the  mort- 
gagee's affidavits  were  disallowed  (m). 

So,  also,  if  the  costs  are  increased  by  loss  of  the  title  deeds  of 
the  mortgaged  property  (n),  or  of  vouchers,  thereby  causing 
additional  costs  of  account  (o). 

So,  also,  a  mortgagee  was  held  liable  to  pay  the  additional 
costs  caused  by  the  inconvenient  method  adopted  by  him  in 
mixing  up  several  distinct  characters  of  mortgagee,  trustee,  and 
agent  (i>). 


Cooke  V.  Brown,  4  Y.  &  C.  Ex.  227 
Alston  V.  Parker,  6  L.  J.  Ch.  3 ;  but 
see  Grace  v.  Mountmorrit,  2  Dr.  &  War 
432. 

(ff)  Alexander   v.  Simnu,  20  Bear 
123. 

(h)  Smith  V.  Smith,  G.  Cooper,  141 
See  Briant  v.  Lightfoot,  1  Jur.  20 
rhilipn  y.  Davies,  7  Jar.  62. 

(i)  Crozier  v.  Bowtett,  31  Ch.  D.  67 

{k)  Martack  y.  B^ves^  $  Madd.  108 


See  Exp.  Fletcher,  Mont.  454  ;  Coekt  ▼. 
Stanley,  4  Jur.  N.  S.  942. 

(/)  Harrey  t.  Tebbutt,  1  J.  &  "W. 
197  ;  AudsUy  y.  Som,  26  Beay.  196, 
200. 

(m)  Perpetual  Invettment  Building  See, 
V.  Gillespie,  W.  N.  (1882)  4. 

(n)  See  cases  collected  ante,  pp.  835, 
836. 

(o)  Price  y.  Price,  16  L.  J.  Ch.  13. 

(p)  Capper  y.  Terrington^  1  Coll.  103. 
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And  if,  after  a  decree  to  account,  the  mortgagee  assigns  over  Chap.  UV. 
his  mortgage,  he  must  pay  the  costs  of  and  incident  to  the      §  4  (i). 
bringing  the  assignee  before  the  Court  (q).  AsrignmenT" 

A  fortiori,  a  mortgagee  must  generally  pay  all  costs  occasioned  ^i^°?^*^ 
by  setting  up  a  groundless  defence,  as,  for  instance,  improperly  Groundless 
resisting  the  right  of  redemption  (/•) ;  insisting  that  the  mortgage  defence,  &o. 
was  an  absolute  convey anoe  («),  or  setting  up  the  Statutes  of 
Limitations  (t) ;    setting  up  charges  of  fraud   or  connivance 
which  he  cannot  substantiate  {u) ;  and  a  mortgagee  has  been 
compelled  to  pay  the  costs  of  a  suit  rendered  necessary  by  third 
parties  in  consequence  of  his  unjust  claims,  though  not  the  costs 
of  the  mortgagor  or  his  assignees,  co-defendants  with  him  in 
such  suit,  if  necessary  parties  {x) ;  and  the  costs  of  a  suit  to  set 
aside  a  sale  by  the  mortgagee  under  a  power  as  oppressive  upon 
the  mortgagor  (y). 

In  some  cases,  where  the  right  of  redemption  is  doubtful,  the 
suit  has  been  dismissed  without  costs  (z). 

Where  a  mortgagee  improperly  resists  redemption,  and  on 
taking  the  accounts  a  balance  is  found  to  be  in  his  hands, 
the  Court  has  power  to  charge  him  with  interest  on  such 
balance,  though  he  has  not  been  in  possession  of  the  mortgaged 
premises  (a). 

But  where  a  mortgagee  insisted  on  an  objection  on  a  point 
of  fact,  to  which  the  Court  attached  so  much  weight  as  to  direct 
an  issue,  he  was  not  made  to  pay  the  costs  of  the  issue,  though 
his  objection  was  overruled  (6). 

If  a  mortgagee  by  his  defence  in  a  redemption  action  claims  Setting  up 
payments  to  which  he  is  not  entitled,  he  will  be  made  to  pay  ^undless 
the  costs  occasioned  by  his  improper  conduct  (c).  redemption 

action. 


{q)  Barry  t.  JFrey,  3  Boss.  466  ; 
Coles  V.  Forrett,  10  Beav.  652.  See 
Jones  Y.  Eardingy  24  L.  J.  Ch.  749. 

(r)  Sarvsy  v.  Tebhutt,  IJ.  &  W.  197 
Whitfield  V.  Farjitt,  4  De  G.  &  S.  244 
16  Jur.  852 ;  Ferkins  v.  Bradley,  1  Ha 
233 ;  Wheaton  y.  Graham,  24  Beav.  483 
Fovoell  V.  Roberts,  L.  B.  9  £q.  171 
Ashworth  ▼.  Lord,    36   Oh.   D.    546 
Einnaird  y.  TroUope  (No.  2),  42  Ch.  D. 
610 ;  Squire  ▼.  Fafdoe,  66  L.  T.  243 ;  40 
W.  B.  100.     But  see  Baker  v.  Wind, 
1  Yes.  Sen.  160. 

is)  England  ▼.  Codrington,  1  Ed.  169. 

[t)  Moore  v.  Fainter,  6  Jar.  903  ; 
Ashtoorth  V.  Lord,  sup, 

(«)  Green  v.  Briggs,  6  Ha.  632 ;  West 


y.  Jones,  1  Sim.  N.  S.  218.  See  Friee 
y.  Berrington,  3  Mac.  &  G.  486,  499. 

(a?)  Green  y.  Briggs,  sup.  See  Mo' 
eatta  y.  Murgatroyd,  1  P.  Wms.  393 ; 
Harry f nan  y.  Collins,  18  Beay.  11. 

{y)  Matthie  y.  Edwards,  2  CoU.  466, 
though  reyersed  on  appeal  on  the 
principal  point,  Jones  y.  Matthie,  11 
Jur.  604.  And  see  Rider  y.  Jones,  2 
Y.  &  0.  C.  0.  329. 

(z)  Kirkham  y.  Smith,  I  Ves.  Sen. 
257 ;  Teuton  y.  Curtis,  Yo.  610. 

(a)  Smith  y.  Filkington,  1  Do  G.  F. 
&  J.  120 ;  Eley  y.  Read,  76  L.  T.  39, 
0.  A. 

(b)  Wilson  y.  MeteaXfe,  3  Madd.  46. 
(<;)  Snagg  y.  FriuU,  3  J.  &  L.  383. 
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Chap.  LIV.      Inasmuch  as  a  mortgagee  is  always  oonsidered  as  entitled  to 

§  4  (i).      costs,  unless  there  be  something  of  positive  misconduct,  the  mere 

Costs  allowed  extension  of  his  claim  beyond  what  the  Court  finally  decides 

ni^^^^r  ^^^^  ^®  ^  entitled  to  is  no  ground  for  refusing  him  his  costs  (d). 

^  a  claim  So,  also,  where  mortgagees  in  possession  of  a  colliery  made  a 

^OTTul^,        claim,  the  amount  of  which  was  disputed,  and  refused  to  furnish 

accounts  to  the  mortgagors,  except  on  being  paid  the  expenses 

of  so  doing,  it  was  held  that  their  conduct  was  not  so  vexatious 

as  to  deprive  them  of  their  right  to  their  costs  of  the  action  to 

redeem  the  property  {e). 

So,  in  a  recent  case,  where  a  mortgagee  claimed  that  the 
mortgagor  was  not  entitled  to  redeem  except  on  payment  of  a 
sum  not  expressly  mentioned  in  the  mortgage  deed,  but  which 
was  held  by  the  Court  of  Appeal  (reversing  the  decision  of  the 
Court  below)  to  be  covered  by  the  security,  it  was  said  that  a 
mortgagee  cannot  be  deprived  of  his  costs  merely  because  he 
sets  up  a  bond  fide  claim  to  something  more  than  the  Court 
holds  him  to  be  entitled  to  (/).  And  this  decision  was  followed 
in  a  case  where  the  mortgagee  set  up  a  claim  to  consolidate, 
which  was  fairly  open  to  argimient,  but  was  disallowed  {g). 

When  a  mortgagee,  being  liable  to  costs,  dies  before  payment, 
and  his  executors  bring  a  new  action  for  foreclosure  without 
reviving,  they  cannot  recover  any  costs  in  the  second  action 
unless  they  submit  to  pay  the  testator's  costs  in  the  first 
suit  (A). 

Although,  where  a  mortgagee,  by  his  misconduct  or  mis- 
management, has  increased  the  costs  of  an  action  for  foreclosure 
or  redemption,  he  will  be  fixed  with  such  additional  costs,  he 
will,  as  a  rule,  be  allowed  his  general  costs  of  the  action  (»). 

The  mortgagee  is  entitled  to  general  costs,  notwithstanding 
that  rests  are  directed  (k)^  if  any  sum  was  due  when  the  action 
was  brought  (/),  and  notwithstanding  an  over-statement  of 
accoimt,  or  extending  his  claim  too  far,  or  a  refusal  to  furnish 
accounts  (m). 


Death  of 
mortgagee 
before 
payment  of 
costs. 


G^eral  costs 
allowed. 


{d)  Loftus  T.  Swift,  2  Sch.  &  L. 
657 ;  CottereU  v.  Stratum,  L.  B.  8  Ch. 
295. 

(e)  Norton  v.  Cooper,  5  De  G.  M.  & 
G  728. 

'(/)  Re  Watts,  Smith  v.  Watts,  22 
Ch.  D.  1,  C.  A. 

(^)  Bird  V.  Wenn,  33  Ch.  D.  216. 
But  see  Squire  v.  Fardoe,  66  L.  T.  243, 
C.  A. 


t 


[h)  Long  y.  Storie,  9  Ha.  542. 

(i)  Whit^ld  V.  Farjitt,  4  De  G.  &  S. 
240 ;  Friee  v.  Berringion,  7  Ha.  384. 
See  Cotodry  y.  Day,  5  Jar.  N.  S.  1200. 

{k)  As  to  takiDg  accounts  with  rests, 
Bee  post,  pp.  1227  et  seq. 

0  Barlow  v.  Gains,  23  Beav.  244. 

[tn)  Norton  v.  Cooper,  6  De  G.  M.  & 
G.  728 ;  CottereU  v.  Stratton,  L.  B.  8 
Ch.  295,  L.  C.  &  J. ;  CottreUY.  Finney, 
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Where  a  mortgagee  would,  if  solvent,  have  been  fixed  with  Chap.  LIV. 
any  costs,  if  he  become  insolvent  and  so  unable  to  pay,  he  shall      §  4  (1). 
not  receive  his  general  costs  (»).  Mort^gee 

In  a  case  where,  in  a  redemption  action,  the  mortgagee  l>«»™ing 
charged  the  mortgagor  with  excessive  amounts,   so  that,  in  General  costs 
making  the  inquiry  as  to  what  was  due  from  the  mortgagor,  di«illowed 
great  delay  and  expense  was  incurred  before  the  account  could  miscoDdaot  of 
be  taken,  the  mortgagee  was  not  only  made  to  pay  the  costs  "^^^^ffagrees. 
occasioned  by  his  conduct,  but  was  disallowed  his  general  costs 
from  his  answer  (o). 

Where  the  original  decree  has  directed  the  costs  of  the  mort-  No  review  of 
gagee  to  be  taxed  and  paid  to  him,  it  seems  that  he  will  be  decree, 
entitled  to  his  costs  without  exception  as  to  any  part  of  the 
cause,  though  it  appears  at  the  hearing  on  further  directions, 
that  the  debt  was  paid  off  before  the  commencement  of  the  suit 
and  that  he  has  set  up  an  improper  defence  (p). 

The  objection  to  the  form  of  decree  must  be  made  at  the 
hearing,  for  the  Court  will  not,  on  grounds  which  might  then 
have  been  urged,  review  the  taxation  {q). 

If,  however,  the  question  how  costs  are  to  be  paid  has  been  Exception 

Tynfliv^  costs 

reserved  by  the  judgment,  the  Court  has  power  to  order  the  are  reserved, 
mortgagee  to  pay  the  costs,  if  it  appear  that  his  claim  was  not 
well  founded  (r). 

Where  payment  is  alleged,  the  usual  course  is  to  reserve  the 
costs  until  the  result  of  the  account  is  certified,  and,  to  save 
the  expense  of  coming  to  the  Court  on  further  consideration,  a 
direction  that  the  mortgagee  shall  pay  the  costs  if  the  amount 
due  has  been  paid  or  does  not  exceed  a  tender,  may  be  added  to 
the  decree  at  the  hearing  («). 

In  some  cases  the  costs  are  set  off  against  the  amount  due  to  Set  off  of 
the  mortgagee  (0.  '^• 

A  claim  that  the  mortgagee  should  be  fixed  with  the  costs 


L.  R.  9  Ch.  651 ;  Loftua  t.  Swift,  2 
Soh.  &  L.  657. 

(ft)  Mider  y.  Jones,  2  Y.  ft  0.  0.  G. 
335 

{o)  DetiUin  y.  OaU,  7  Ves.  586. 

(p)  Binniftffton  y.  Hartoood,  T.  &  R. 
477 ;  Wilion  y.  Metcalfe,  1  Russ.  530 ; 
QuarreU  y.  Beekford,  1  Madd.  269; 
JSarlow  Y.  Gaint,  23  Beav.  239,  244 ; 
Montgomery  y.  Calland,  14  Sim.  79. 

(q)  Friee  v.  M'Beth,  10  Jnr.  N.  S. 


579 ;  Qilhert  y.  Oolding,  2  Anst.  442. 
But  see  Stone  y.  Zickorish,  (1891)  2  Oh. 
363. 

(r)  Aehworth  y.  lord,  36  Ch,  D. 
545,  551. 

(«)  Motken  y.  Sineoek,  11  Jar.  N.  S. 
477. 

(t)  JFheaton  y.  Graham,  24  BeaY. 
483;  Cowdri/  y.  Day,  1  Qiff.  316; 
Banks  y.  WhittaU,  1  De  G-.  ft  S.  541 ; 
Weet  Y.  Jonee,  1  Sim.  N.  S.  218. 


1204 


mortgagee's  eights,  etc, — ^ACCOUNTS. 


Chap.  LIV.  should  be  included  in  the  original  inquiry,  for  the  Court  will 
§  4  (i).      not  attend  afterwards  to  evidence  upon  the  subject  (w). 

But  a  mortgagor  will  lose  his  right  to  costs  which  he  claims 


"When 


mo 
ma 


•rtffagor 
may  lose  his         '^.,  wv-^'**^  ^  x 

right  to  costs,  contaimng  charges  of  oppression  and  misconduct,  and  praying 
that  he  may  be  fixed  with  the  costs  of  the  suit,  the  mortgagor 
consents  to  an  immediate  decree  for  an  account  reserving  costs, 
but  without  making  the  special  circumstances  of  the  case  a  part 
of  the  reference  to  chambers  {or). 


11. — Costs  of  and  incident  to  Actions  for  Foreclosure  or  Sedemp- 
tion. — The  mortgagee  is  entitled  to  the  costs  originally  falling 
on  himself  of  and  incident  to  an  action  for  redemption  or 
foreclosure.  This  includes  the  costs  of  his  trustee  made  de- 
fendant (p) ;  also  the  costs  relating  to  another  estate  which 
the  mortgagor  has  wrongfully  included  in  his  suit  for  re- 
demption {z) ;  and  also,  where  two  mortgagees  are  entitled  in 
difPerent  proportions  to  the  mortgage  money,  and  one  of  the 
mortgagees  is  made  a  defendant,  the  costs  of  the  latter  must 
be  paid  (a). 

The  mortgagor,  on  redemption,  must  also  pay  the  costs  of  all 
persons  claiming  imder  the  mortgagee,  although  the  mortgage 
be  carried  by  the  mortgagee  into  settlement  (b).  And,  upon 
this  principle,  in  cases  not  f  aUing  within  the  Conveyancing  Act, 
1881  (c),  he  must  pay  the  costs  of  the  proceedings  in  chambers, 
and  of  the  petition,  to  establish  the  devisee  or  infant  heir  of  the 
mortgagee  a  trustee  within  the  Trustee  Acts  (e/),  and  the  costs 
of  the  conveyance  from  such  devisee  or  heir,  or  a  vesting  order 
in  lieu  thereof  (e). 

So  the  additional  costs  caused  by  an  assignment  by  a  second 

moilsrag^  ^    mortgagee  of  his  mortgage,  pending  a  foreclosure  suit  by  the 

first  mortgagee,  will  fall  on  the  estate;  though  otherwise  as 

to  the  extra  costs  in  such  suit  occasioned  by  the  assignment 

by  the  first  mortgagee  after   institution    of    the    suit,  such 


Costs  of 

persons 

claiming 

under 

mortgagee. 


Costs  of 
3ignim< 
)rtgage 


(u)  Dunttan  v.  Fati^son,  2  Ph.  841 ; 
Wright  V.  Jonet,  C.  P.  Coop.  493. 

(or)  Dunstan  v.  Patterson,  2  Ph.  341. 

\y)  Brotone  v.  Zockhart,  10  Sim.  420, 
426. 

(z)  Batehelor  y.  Middletofiy  6  Ha.  75, 
86. 

(a)  Davenport  y.  James,  7  Ha.  249. 

{h)  Wetherell  y.    Comne,   3   Madd. 


265 ;  BarlU  y.  Wilkin,  8  Sim.  298 ; 
Burden  v.  Oldaker,  1  CoU.  105. 

(c)  44  &  45  Vict.  c.  41,  s.  80,  ante, 
p.  858. 

{d)  Exp.  Ommaney,  10  Sim.  228; 
King  y.  Smith,  6  Ha.  473. 

{e)  Exp,  Cant,  10  Yes.  554.  See  the 
Trustee  Act,  1898,  poet.  Chap.  LXI* 
Sect.  n.  (iiij. 
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assignment  being  of  saoh  a  nature  as  to  make  the  suit  wholly  Chap.  LIV. 
inefficient  (/).  .  §  4  (ii). 

So,  also,  a  judgment  creditor  of  a  mortgagee  claiming  a  sale  judnnent 
of  the  mortgaged  property  stands  in  the  place  of  a  mortgagee  creditor  of 
in  respect  of  the  right  to  costs.  Thus,  where  an  equity  of 
redemption  was  vested  in  trustees  for  sale  to  pay  off  the 
mortgage  and  pay  the  surplus  to  the  mortgagor,  and  a  sale  of 
the  property  was  directed  at  the  instance  of  a  judgment  creditor 
of  the  mortgagee,  it  was  held  that  the  creditor  was  entitled  to 
be  paid  his  debt  and  costs  in  priority. to  the  mortgagor  and 
mortgagee  and  all  other  parties,  except  the  trustees  for  sale  {g). 

A  mortgagee  will  not  be  allowed  his  costs  against  a  party  Paramotmt 
claiming  by  a  paramount  title  (h),  ^^^' 

If  a  mortgagor,  in  a  redemption  suit  instituted  to  redeem  two  Redemption 
distinct  mortgages  upon  different  estates  which  have  become  ™^^eB 
vested  in  the  same  person,  is  held  entitled  to  redeem  one  only, 
the  mortgagee  will  be  allowed  to  throw  the  whole  of  his  costs  of 
suit  upon  the  latter  estate,  though  the  mortgagor  sue  in  formd 
pauperis  (i). 

Where  a  mortgagee  brings  an  action  to  foreclose  two  mort-  Foreclosure 
gages  of  two  separate  properties,  if  the  mortgages  are  not  liable  ™J^eg 
to  be  consolidated  (A;),  the  mortgagee's  costs  will  not  be  charged 
as  a  whole  against  each  estate,  but  must  be  rateably  apportioned 
between  the  two  mortgages  (/). 

"Where  a  mesne  mortgagee  whose  mortgage  comprises  all  the  Apportion- 
lands,  parts  of  which  are  charged  with  prior  and  subsequent  t^tw^*^^ 
mortgages,  has  brought  his  action  for  redemption  and  fore-  several  fondB. 
closure,  and  a  decree  for  sale  and  apportionment  of  the  proceeds 
of  the  whole  of  the  lands  has  been  made  with  consent  of  all 
parties,  the  costs  of  each  mortgagee  will  be  paid  out  of  the  sum 
apportioned  in  respect  of  the  estate  charged  with  his  mortgage, 
and  not  out  of  the  general  fund  (m). 

The  mortgagee  will  be  allowed  the  costs  of    taking  out  Costs  of  ad- 
administration  to  the  mortgagor,  as  principal  creditor  (w),  or  to  ™i^t»tion. 
an  incumbrancer  under  the  will  of  the  mortgagor,  as  a  necessary 
party  to  foreclosure  (o). 

(/)  CoUa  V.  Forrettf  10  Beav.  662.  p.  884. 

iff)  MerrimanY.Bannory  10  Jnc'S.Q.  (/)  De  Caux  ▼.  Skipper,  31  Ch.  D. 

634  ;  Ellison  y.  Wright,  3  Ross.  468.  636,  0.  A. 

(A)  ShaekleUm  v.  ShaekleUm,  2  S.  &  St.  (m)  Lee  r.  Loekhart,  10  Beav.  320. 

242.  (»)  Hamsden  v.  LangUy,  2  Vem.  636 ; 

(»)  Batehelor  v.  Middletm,  6  Ha.  86.  Lomax  v.  Hide,  2  Vem.  186. 

(*)  44  &  46  Vict.  e.  41,  s.  17,  ante,  (o)  Hunt  v.  F<yume$y  9  Ve«.  70. 
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Chap.  LIV. 
§  4  (u). 

Ck>8t8  0f 

adjouTDment 
to  judge. 

Costs  of 
appeal  bj 
mortgagee. 

Where  only 
one  set  of 
costs  is 
allowed. 


Costs  in 
debenture 
holder's 
action. 


A  mortgagee  was  held  entitled  to  the  costs  of  an  adjonmment 
to  the  judge,  where  the  point  raised  was  argoable,  though  it 
was  decided  against  him  (p), 

•  So  where  a  mortgagee  appeals  from  the  decision  of  the  Court 
below,  he  will  be  allowed  to  add  his  costs  of  the  appeal  to  his 
mortgage  charge  if  his  appeal  is  successful  (g). 

The  owner  of  a  share  of  an  estate  and  his  incumbrancers 
have  but  one  set  of  costs,  which  are  receiyed  by  the  first  incum- 
brancer (r).  And  where  a  soKcitor  appears  for  seyeral  persons 
interested  in  a  mortgage,  he  can  only  charge  for  one  oopy  of  the 
mortgage  deed  (s). 

Where,  in  a  suit  by  a  debenture  holder  on  behalf  of  himself 
and  other  debenture  holders  against  the  company  and  the 
trustees  of  a  deed  to  recover  payment  of  the  debentures,  a 
receiver  had  been  appointed,  and  ultimately  the  property  was 
sold  for  an  amount  insufficient  to  pay  the  principal  and  interest 
of  the  debentures,  and  costs,  charges  and  expenses,  it  was  held 
that  the  proceeds  of  sale  must  be  applied  in  the  following 
order : — first,  in  payment  of  the  plaintiff's  costs  of  the  realiza- 
tion of  the  property,  including  costs  of  an  abortive  attempt  to 
sell ;  next,  in  payment  of  the  balance  due  to  the  receiver  for  the 
remuneration  and  expenses,  including  his  costs  of  the  suit; 
then,  in  payment  of  the  costs  of  the  trustees  of  the  deed ;  then, 
in  payment  of  the  plaintiff's  costs  of  the  suit ;  and  the  balance 
to  be  applied  in  payment  of  the  amount  due  on  the  deben- 
tures (^). 

Where  a  debenture  holder  brought  an  action  on  behalf  of 
himself  and  all  other  debenture  holders  to  enforce  the  security 
and  settle  priorities,  and  it  was  found  that  the  debentures 
ranked  in  order  of  date,  so  that  there  would  be  no  money  to 
satisfy  the  plaintLS's  debenture,  it  was  held  that  he  was  entitled 
to  his  general  costs,  the  action  being  for  the  benefit  of  all  the 
debenture  holders  (e^). 

A  plaintiff  in  a  debenture  holder's  action  is  only  entitled  to 
party  and  party  costs  out  of  the  property  realized,  where  it  is 


{p)Be  JFatts,  Smith  t.  Watts,  22 
Ch.  D.  1,  C.  A. 

{q)  Additon  v.  Cox,  L.  B.  8  Ch.  76. 
See  Henry  v.  Byan,  1  EhapD,  388. 

(r)  Bemnant  t.  Hood,  27  beav.  613 ; 
Equitable  Life  Atturance  Co,  y.  Fuller, 
7  Jur.  N.  S.  307 ;  Ward  r.  TaUe,  1 


Dr.  k  S.  80. 

(«)  Be  Wade,  17  Ch.  D.  348. 

{t)  Batteti  ▼.  Wedgwood  Oiol  andiron 
Co.,  28  Ch.  D.  317. 

(«)  Carriek  v.  Wiyan  Tramwaye  Co., 
W.  N.  (1893)  98.  As  to  costs  of  second 
debenture  holders,  see  ante,  p.  1136. 
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sufficient  to  pay  all  charges  upon  it  and  there  is  a  surplus  {x),  Chap.  LIV. 
but  he  is  entitled  to  solicitor  and  client  costs  if  the  assets  are      §  4  (ii). 
insufficient  for  the  payment  of  the  debentures  in  full  (y). 

Where  debentures  are  secured  by  a  trust  deed,  the  trustees 
are  proper  parties  to  a  debenture  holder's  action  and  are  entitled 
to  a  full  set  of  costs  (2). 

"With  respect  to  the  costs  in  a  foreclosure  suit  of  a  defendant  Costs  of 
who  disclaims,  the  rules  are  established  (a)  that  if  such  defendant  def endantf 
shows  that  he  never  had  and  never  claimed  any  interest,  or, 
having  an  interest,  that  he  had  disclaimed,  or  offered  to  disclaim, 
before  the  institution  of  the  suit,  he  is  entitled  to  his  costs  (6). 
But  if,  having  an  interest,  he  neither  disclaims  nor  offers  to 
disclaim  till  he  puts  in  his  defence;  he  is  not  entitled  (<?). 
These  rules  prevail,  though  the  plaintiff  never  applied  to  the 
defendant  to  disclaim  prior  to  the  institution  of  the  suit. 

The  prudent  course,  however,  for  a  mortgagee  before  making  Inquiry  as  to 
an  incumbrancer  a  party,  is  to  inquire  of  him  whether  he  claims    *™* 
any  interest,  and  so  to  give  him  an  opportunity  of  disclaiming 
before  any  costs  are  incurred  (d). 

"Where,  however,  a  person  is  properly  made  a  party  in  the  Rule  where 

n    J.  •     J.'  "i_'  •i._x»j.i_  _x  _^       defendant  is 

first  mstance,  as  having  an  mterest  m  the  mortgage  property,  properly 
the  plaintiff  is  not  obliged  to  make  any  application  to  him  in  ™^®  *  party, 
order  to  ascertain  whether  he  claims  an  interest  or  not,  but  is 
entitled  to  a  disclaimer  from  him  if  he  claims  no  interest  in  the 
subject-matter  of  the  suit  (e). 

As  a  general  rule,  a  defendant  who  puts  in  a  defence  instead  Disclaiming 
of  a  simple  disclaimer  will  not  be  allowed  his  costs  (/).  puttLg^ 

So  where  an  assignee  of  the  mortgagor  put  in  an  answer  in  a  d©f«noe. 
foreclosure  suit,  stating  that  if  he  had  been  applied  to  he  would 
have  disclaimed  or  released  his  interest,  he  was  not  allowed  his 
costs  (^). 


(:r)  Que&n'a  Sotel,  Cardiff,  Co,^  (1900) 
1  Ch.  792. 

(y)  New  Zealand  Midland  JSy.,  70 
L.  J.  Ch.  696,  0.  A. 

(«)  Mortgage  Ins.  Corp,  v.  Canadian^ 
%e.  Go,,  (1901)  2  Ch.  377. 

(a)  Ford  v.  Earl  of  ChesterJUld,  16 
Beay.  616. 

(*)  Teed  v.  Carruthere,  2  T.  &  C.  C. 
C.  31  ;  Long  v.  Storie,  9  Ha.  642  ; 
Broughton  v.  Key,  W,  N.  (1882)  3; 
Earl  of  Cork  y,  Euesell,  L.  B.  13  Eq. 
210. 

{e)  Caeh  y.  Belcher^  1  Ha.  310 ; 
Applehy  y.  JDukey  1  Ph.  272 ;  Origg  y. 


Sturgit,  5  Ha.  93  ;  Gabriel  y.  Sturgis, 
6  Ha.  97  ;  Ohrleg  y.  Jenkins,  1  De  G. 
&  S.  643. 

(rf)  ffioms  y.  HoUom,  16  Beav.  269  ; 
Gumey  y.  Jackson,  1  Sm.  &  G.  97  ; 
Lay  y.  Gudgeon,  2  Ch.  D.  209. 

{e)  Maxwell  y.  Wightwiek,  L.  B.  3 
Eq.  210.  See  Tipping  y.  Power,  1  Ha. 
4C6 ;  Talbott  y.  Keinskead,  4  K.  &  J. 
93. 

(/)  Bradley  y.  Borlase,  7  W.  B.  126. 
See  Clarke  y.  Toleman,  42  L.  J.  Ch.  23 ; 
Letcin  y.  Jones,  63  L.  J.  Ch.  1011. 

iff)  Ford  y.  TFAiU,  16  Beay.  120. 
See  Lock  y.  Lomas,  16  Jar.  162. 
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CSiap.  LIV. 
§  4  (ii)- 


Formal 
disclaimer 
generally 
neoefiaary. 


What 'Will 
amount  to 
auffioieiit 
diflolaimer. 


Offer  to 
dJHclaim 
before 
defence. 


A  trustee  who  had  always  refused  to  act  being  made  a  party 
to  a  foreclosure  suit,  appeared  and  put  in  an  answer  in  which 
he  disclaimed  and  stated  that  he  never  had  claimed,  setting  out 
a  correspondence  which  showed  that  he  had  always  refused  to 
act ;  he  was  allowed  his  full  costs,  on  the  ground  that  the  bill 
might  have  stated  circumstances  showing  that  a  simple  disclaimer 
would  have  been  sufficient  (A). 

In  one  case  a  devisee  of  the  mortgagor  who  had  not  accepted 
the  devise  was  held  entitled  to  his  costs  as  a  person  who  had 
never  had  or  claimed  any  interest  at  or  since  the  commencement 
of  the  suit,  though  he  had  not  formally  disclaimed  (t).  But  in 
other  cases  it  was  held  that  a  devisee  will  not  be  entitled  to 
his  costs  unless  he  has  formally  disclaimed  or  releeised  his 
interest  before  suit  (^),  or  put  in  a  disclaimer  after  suit  asking 
to  be  dismissed  without  costs  (/). 

Where  an  equitable  mortgagee,  being  made  a  defendant  to 
an  action  for  foreclosure,  wrote  to  the  plaintiff's  solicitor  stating 
that  he  was  willing  to  transfer  his  interest  and  dischiim,  but 
did  not  execute  any  transfer,  nor  offer  to  be  dismissed  without 
costs,  it  was  held  that  there  was  no  sufficient  disclaimer  to  entitle 
him  to  costs  (m). 

The  rule  has  been  relaxed  in  some  cases  though  a  defendant 
has  not  actually  disclaimed.  So  where  the  party  shows  that  the 
demand  would  have  been  satisfied  had  it  been  made  before  the 
conmiencement  of  the  action,  the  Court  will  allow  him  his 
costs  (w) ;  or  where,  before  action  brought,  he  had  consented  to 
join  in  conveying  the  estate  (o). 

It  seems,  however,  that,  as  a  general  rule,  an  offer  to  disclaim 
will  be  sufficient ;  so  that  where  a  person  who  is  made  a  defen- 
dant offers,  immediately  on  being  served,  to  disclaim,  and  to 
submit  to  dismissal  of  the  action  against  him  without  costs,  but 
is  compelled  to  put  in  a  defence  and  is  brought  to  a  hearing,  he 
win  be  allowed  all  his  costs  subsequent  to  such  offer  (p). 

Where  a  defendant  wrote  to  the  plaintiff's  solicitor  offering 


(A)  Beribow  y.  JDaviea,  11  Beav.  369. 

(•)  Higgiru  v.  Frankis^  16  Jur.  277. 

(k)  Furber  v.  Furber,  30  Beav.  623. 
See  Oray  v.  Adamsony  36  Beav.  383. 

(I)  Davis  V.  Whitmore,  28  Beav.  617. 
See  Maxwell  v.  Wightwick^  L.  E.  3  £q. 
210 ;  Greene  v.  Foster,  22  Ch.  D.  666. 

(m)  BoberU  y.  Hughes^  L.  R.  6  Eq. 
20. 


in)  Per  "Wigram,  V.O.,  in  Gabriel  y. 
Sturgis,  5  Ha.  97,  101. 

(o)  Thompson  v.  Kendal,  9  Sim.  397. 

\p)  Davis  v.  TThitmore,  28  Beav.  617 ; 
Gowing  v.  Mowbury,  11  W.  R.  861; 
Jones  V.  Rhind,  17  W.  R.  1091 ;  Dillon 
V.  Ashwin,  10  Jur.  N.  S.  119  ;  Talbott 
y.  Kemshead,  4  K.  &  J.  93 ;  Greene  y. 
Fotter,  22  Gh.  D.  666. 
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to  consent  to  a  dismissal  of  the  action  without  costs,  and  to  Chap.  LIV. 
execute  a  release  at  the  plaintiff's  expense,  but  the  plaintiff      §  ^  (ii)* 
brought  the  action  to  trial  setting  up  a  claim,  which  failed, 
against  that  defendant  for  delivery  of  certain  deeds,  it  was  held 
that  the  letter  contained  a  proper  offer  to  disclaim,  and  that  the 
disclaiming  defendant  was  entitled  to  his  whole  costs  (q). 

Where  a  defendant  parted  with  his  interest  after  action 
brought,  and  wrote  offering  to  disclaim  and  to  be  dismissed 
without  costs,  but  was  brought  to  a  hearing,  he  was  allowed  his 
costs  (r). 

It  seems  that  the  disclaimer,  or  offer  to  disclaim,  need  not  Sabmimion 
expressly  submit  to  dismissal  of  the  action  without  costs  (s).        "°" 
But  if  the  disclaiming  defendant  appears  to  claim  costs,  they 
will  not  be  allowed  (t). 

The  general  rule,  that  a  person  who  has  an  interest  at  the  Qeneralrnle 
time  of  the  action  brought,  and  is  therefore  properly  made  a  pSmT inc 


bi 


inoniii* 


party,  will  not  be  allowed  his  costs,  unless  he  disclaims,  or  offers  ^^*^®^  ^ 

,        ,       ,  ,  tmateea,  &o. 

to  disclaim,  is  enforced  against  defendants  who  are  subsequent 
incumbrancers  (t/),  and  even  against  prior  equitable  incum- 
brancers, of  whose  incumbrances  there  was  no  notice  (a;),  and 
against  their  respectiYe  trustees  in  bankruptcy  and  such  trustee 
and  devisees  of  the  mortgagor  (y). 


ill. — ^Extraordinary  Costs,  Charges,  and  Expenses. — Where  the  Inqidiy  as  to 

i  1  .  j_  J.  J.         J  •  extra  oosts. 

mortgagee  olamis  any  extra  costs  or  extraordinary  expenses,  over 
and  above  the  costs  of  and  properly  incident  to  the  suit,  the 
decree  must  contain  an  inquiry  as  to  costs,  charges,  and 
expenses,  other  than  costs  of  suit  (z),  and  a  sufficient  ground 
must  be  laid  for  such  inquiry  (a) ;  and  where  such  inquiry  has 
been  omitted,  it  will  not  be  supplied  on  further  consideration  or 
on  petition  (6). 


(q)  Lay  v.  OudgeHy  2  Ch.  D.  209 ; 
Qrtme  v.  Foster^  tup, 

r)  Dillon  v.  Ashwin,  12  W.  B.  366. 


i; 


Lock  y.  Zomasy  15  Jur.  162. 


{t)  Bradley  v.  Borlase,  7  W.  R.  126  ; 
Maxwell  y.  Wightwiek,  L.  R.  3  Eq. 
210. 

(m)  Joyce  y.  De  Moleyns,  3  Dr.  & 
War.  698,  701. 

(x)  Gabriel  y.  Sturgii,  6  Ha.  97. 

(y)  Appleby  y.  JDuke^  1  Ph.  272  ; 
Eughee  y.  KeUy,  3  Dr.  &  War.  496  ; 
CUtrke  y.  Wilmot,  1  Ph.  276  ;  Ohrley  y. 


VOL.  11. 


Jenkins,  1  De  G.  &  S.  643.  Bat  see 
Gibson  y.  Nieol,  9  Beay.  403 ;  Dalion 
y.  Lambert,  16  L.  J.  Oh.  208  ;  and 
Silooek  y.  Moynon,  2  Y.  &  0.  0.  0. 876  ; 
sed  qu,  these. 

(«)  Merriman  y.  Bonner,  10  Jnr.  N.  S. 
534 ;  Tipton  Green  Co,  y.  Tipton  Moat 
Co.,  7  Ch.  D.  192. 

{a)  Merriman  y.  Bonner,  sup, ;  Bolin* 
broke  y.  Hinde,  25  Ch.  D.  795. 

(*)  Morlock  y.  Smith,  1  CoU.  287, 
298 ;  Barron  y.  Lanee/ield,  17  Beay. 
208. 
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Chap.  IIV.      All  jwd  allowances,  howeyer,  are  made  without  any  directiaii 
%  ^  C^i)'     in  the  decree  (e).    The  c^«ts  of  an  action  were  incladed  under 
Juat  nilow'     the  term  ^^  jost  allowances,"  especially  as  the  costs  of  actions 
■"*•"  were  covered  hy  the  terms  of  the  deed  {<i). 

CogUai  The  mortgagee's  costs  of  and  incident  to  the  n^otiation  of 

^^2g^^^   the  loan,  the  inyestigation  of  the  mortgagor's  title,  and  the 
of  title,  Ac.     preparation  and  execution  of  the  security,  are  usually  deducted 
out  of  the  mortgage  money. 

If  this  is  not  done,  and  if  such  costs  remain  unpaid  when  an 
action  for  foreclosure  or  redemption  is  brought,  the  mortgagee 
will  not  be  entitled  to  payment  of  those  costs  as  a  condition  for 
redemption  by  the  mortgagor,  or  by  a  puisne  incumbrancer  (e). 
In  a  recent  case  (/),  where  an  action  was  brought  to  foreclose 
an  equitable  mortgage  by  deposit  of  deeds  accompanied  by  a 
memorandum,  whereby  the  mortgagor  agreed  to  execute  a  legal 
mortgage  of  all  his  ^'  estate  and  interest "  in  the  premises  com- 
prised in  the  deeds,  the  following  costs  were  allowed  to  the 
mortgagee : — Costs  of  correspondence  with  a  surety  who  had 
given  a  promissory  note  for  part  of  the  debt ;  costs  of  corre- 
spondence with  the  mortgagor  as  to  the  legal  mortgage  which 
the  mortgagor  refused  to  execute,  and  costs  of  preparing  the 
legal  mortgage ;  but  the  Court  refused  to  allow  the  costs  of 
investigating  the  mortgagor's  title  on  the  ground  that  the  con- 
tract was  merely  for  a  mortgage  of  such  estate  and  interest  as 
the  mortgagor  had. 

It  would  seem,  therefore,  that  the  costs  of  preparing  and 
executing  a  legal  mortgage  which  are  not  paid  at  the  time  of 
the  completion  of  the  mortgage  cannot  be  charged  against  the 
property  and  added  to  the  price  of  redemption  (^),  unless  they 
are  expressly  stipulated  for  (h).  But  where  there  is  an  equitable 
mortgage  containing  an  agreement  to  execute  a  legal  mortgage, 
the  costs  of  and  incident  to  the  preparation  of  a  legal  mortgage 
may  be  allowed,  as  being  costs  incurred  for  the  protection  or 
preservation  of  the  mortgaged  property  («). 
If  the  mortgage  goes  off,  it  is  clear  that  the  mortgagee  cannot 

(e)  Ord.  XXXIII.  r.  8.  land  y.  Garnet,  81  Ch.  D.  682,  G.  A. 

Oi  D.^8^  X,^  ^;J^/1?rr  ^^^  ^'  ^--'  (1^02)  1  Ch.  860. 

of  Works,  14  Ch.  D.  372 ;  Bolmbroke  v.  W  ^  ^^  Blackford  v.  Davis,  L.  B. 

H%nd$,  26  Ch.  D.  796.  *  Ch.  304. 

(e)  WaUs  y.  Carr,  (1902)  1  Ch.  860.  (t)  National  Prov.  Bank  of  England 

If)  National  Frovineial  Bank  of  Eng-  y.  Games,  31  Ch.  D.  682,  C.  A. 
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maintam  an  aotion  against  the  mortgagor  for  recovery  of  the  Chap.  LIV. 
costs  of  negotiating  the  loan  or  investigating  the  title  (k).  §  ^  (^^)' 

A  mortgagee  will  not  be  allowed  costs  incurred  by  him  for  q^^  ^f 
matters  not  necessarily  connected  with  the  mortgage  security,  extraneous 
So,  the  Court  disallowed  the  costs  attending  the  preparation  and  aUowed, 
execution  of  a  deed  executed  by  the  mortgagee  by  way  of 
declaration  of  trust  to  a  person  who  supplied  the  money  for  the 
advance  (/). 

The  costs  of  perfecting  an  equitable  mortgage  by  conveyance  Perfecting 
or  surrender  falls  on  the  mortgagor  (m).  ^nitable 

A  mortgagee  cannot,  as  a  general  rule,  charge  for  his  per-  Remuneration 
sonal  trouble,  even  though  there  be  a  special  stipulation  to  that  ^^^  i^rsonal 
effect  (w). 

There  may,  however,  be  an  agreement  between  the  mortgagee  Costs  of 
and  mortgagor  for  the  appointment  of  a  receiver  which  will  be  '®*^^^®^* 
aUowed  (o) ;  or,  in  the  absence  of  such  an  agreement,  the  mort- 
gagee may,  if  the  mortgage  is  by  deed,  appoint  a  receiver  under 
his  statutory  power  so  soon  as  his  power  of  sale  has  become 
exerciseable,  and  the  remuneration  agreed  upon  or  presdribed 
by  statute  will  be  allowed  in  account  as  part  of  the  mortgagee's 
costs,  charges,  and  expenses  (p). 

But,  if  the  mortgagee  appoints  himself  as  receiver,  he  will  Mortgagee 
not  generally  be  allowed  any  remuneration,  and  he  wiU  be 
liable  to  account  as  mortgagee  in  possession  (q). 

A/ortiorif  the  commission  will  be  disallowed  where  the  mort-  Solicitor- 
gagee,  being  the  mortgagor's  solicitor,  prepared  the  mortgage  "mortgagee, 
and  inserted  therein  the  stipulation  for  a  commission  (r). 

On  the  same  principle,  mortgagees  who  became  trustees  of  a 
creditor's  deed,  and  appointed  one  of  their  number  to  receive  the 
rents,  were  not  aUowed  to  add  his  commission  to  the  mortgage 
debt  («). 

Also  where  a  mortgagee  with  power  of  sale  was  member  of  Anotioneer 
a  firm  of  auctioneers  who  sold  for  him,  it  was  held  that  they  "^^''^^fi^' 
were  not  entitled  to  commission  (t),  unless  the  sale  was  under 
the  direction  of  the  Court  (u). 

(k)  See  anUf  p.  59.  Scott  v.  Breat,  2  T.  B.  288. 

ll)  Re  Martin,  6  Bing.  160.  (r)  JBfjre  v.  Hughety  2  Ch.  D.  148. 

(m)  Price  y.  Bury,  L.  B.   16  Eq.  See  Comynt  y.  Corny tu,  Ir.  B.  6  Eq. 

163,  n.  633. 

in)  ^GQpost,  p.  1223.  it)  Nichohon  y.  Tutin,  8  E.  &  J.  159. 

o)  See  antCy  p.  934.  \t)  Mathison  y.  Clarke,  3  Drew.  3 ; 

p)  Chambers  y.  Ooldwin,  9  Yes.  254.  Broad  y.  Se^e,  9  Jur.  N.  S.  886. 

q)  French  y.  Baron,   2  Atk.    120;  («)  Arnold  y.  Gamer,  21^,  231. 
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mortoagee's  bights,  etc.— aooounts. 


Chap.  IIV. 
§  4  (iii). 

Custom  of 
tnde« 


Sale  vith 
right  of 
repurchaae. 


West  India 
estates. 


Bide  not 
affected  by 
repeal  of 
usury  laws. 


Profit-oosts 
of  solicitor- 
mortgagee. 


But  under  the  oustoin  of  trade,  an  agreement  by  the  mort- 
gagor of  ships  for  the  mortgagee  to  make  sales  under  the 
security  at  a  rate  exceeding  the  rate  of  brokerage  is  valid  (u), 
and  mortgagees  of  ships  and  cargoes  selling  imder  an  order  of 
the  Court  will  be  allowed  the  ordinary  commission  of  brokers 
acting  under  its  authority  (u). 

Where  also  a  mortgagee  purchased  the  equity  of  redemption, 
reserving  to  the  mortgagor  a  right  of  re-purchase  within  a 
limited  time,  to  be  barred  if  the  profits  in  any  half-year  were 
not  sufficient  to  pay  the  interest,  in  ascertaining  the  profits,  the 
mortgagee  was  not  allowed  to  charge  commission  (x).  Similarly, 
a  mortgagee  in  possession  of  the  business  of  a  newspaper  was 
not  allowed  to  charge  credit  prices  for  printing  (y). 

A  mortgagee  of  a  West  India  estate,  whilst  he  is  mortgagee 
out  of  possession,  may  stipulate  for  the  consignments  of  the 
produce,  and  charge  commission  on  the  net  produce  as  a  com- 
pensation for  his  trouble  (2).  But  without  such  a  stipulation  in 
the  mortgage  deed,  the  Court  will  not  appoint  him  the  consignee 
whilst  he  is  out  of  possession  (a).  But  when  he  is  in  possession, 
he  stands  in  precisely  the  semie  situation  as  a  mortgagee  in 
possession  in  England;  and  consequently,  although,  if  he  employ 
another  person  as  consignee,  commission  may  be  charged,  yet  if 
he  chooses  to  be  consignee  himself,  he  has  no  commission  (6). 

The  rule,  which  prohibits  payments  or  allowances  to  the 
mortgagee,  is  not  affected  by  the  repeal  of  the  usury  laws  (c), 
and  is  still  rigidly  adhered  to  by  the  Courts  with  a  view  of 
preventing  oppressive  bargains  {d). 

TTpon  the  principle  that  a  mortgagee  cannot  be  allowed  to 
charge  for  his  personal  trouble,  it  has  till  recently  been  a  settled 
rule,  that  a  solicitor-mortgagee  could  not  charge  profit-costs, 
whether  he  acted  for  himself  alone  (e)  or  for  himself  and  a 
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(u)  Arnold  y.  Oamer,  2  Ph.  231. 
{x)  Of  den  v.  Battamt,  1  Jnr.  N.  S. 
791. 

(y)  BoberUon  y.  Norrity  1  Giff .  428, 
486. 

(z)  Bunbury  v.  Winter,  1  J.  &  W. 
256 ;  Faulkner  v.  Daniel,  3  Ha.  218. 

(a)  Cox  y.  Champneye,  Jac.  676. 

\h)  Leith  y.  Irvine,  1  Mj.  &  E.  277 ; 
Chamhere  y.  Ooldwin,  9  Yes.  271.  See 
Forrett  y.  Blwet.  2  Mer.  68 ;  Berirand 
y.   Daviea,   31   Beay.   429;   Sayere  y. 


Whitfield,  1  Enapp,  133 ;  Cox  y. 
Champneye,  sup. 

(«)  Croft  y.  Graham,  2  De  G.  &  S. 
166,  161 ;  Earl  of  AyUefordy,  Morris, 
L.  R.  8  Oh.  484 ;  James  y.  Kerr,  40 
Gh.  D.  449,  469 ;  Mainland  y.  Vpfohn, 
41  Ch.  D.  126,  138. 

(rf)  Broad  v.  Selfe,  9  Jur.  N.  S.  885  ; 
Barrett  y.  Hartley,  L.  R.  2  Eq.  789  ; 
£yre  t.  Hughes,  2  Gh.  D.  148. 

{e)  Field  y.  Hopkins,  44  Gh.  D.  524 ; 
Eyre  y.  Wynn-Maekenzie,  (1894)  1  Gh. 
218. 
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oo-mortgagee  (/) .    But  if  the  solicitor-mortgagee  was  in  partner-  Chap.  LIV. 
ship  with  others,  it  would  seem  that  the  proper  coTirse'was  that     §  4  (iii). 
the  amount  of  the  profit-costs  should  be  ascertained,  and  that 
the  partners,  other  than  the  mortgagee,  should  be  allowed  the 
like  shares  in  such  profit-costs  as  they  would  be  entitled  to  in 
respect  of  the  general  business  of  the  firm  (g). 

But  now  by  the  Mortgagees'  Legal  Costs  Act,  1895  (A),  it  is 
enacted  as  follows : — 

Sect.  2. — "(1.)  Any  solicitor  to  whom,  either  alone  or  jointly  Ohargee,  &o* 
witii  any  other  person,  a  mortgage  is  made,  or  the  firm  of  which  "^here 
such  solicitor  is  a  member,  sh^  be  entitled  to  receive  for  all  J^^T^^-^u 
business  transacted  and  acts  done  by  such  solicitor  or  firm  in  soUoitor. 
negotiating  the  loan,  deducing  and  investifi^ating  the  title  to  the 
property,  and  preparing  and  completing  the  mortgage,  all  such 
usual  professional  charges  and  remimeration  as  he  or  they  would 
have  been  entitled  to  receive  if  such  mortgage  had  been  made  to  a 
person  not  a  solicitor,  and  such  person  had  retained  and  employed 
such  solicitor  or  firm  to  transact  such  business  and  do  such  acts ; 
and  such  charges  and  remimeration  shall  accordingly  be  recoverable 
from  the  mortgagor. 

"(2.)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act." 

Sect.  3. — "(1.)  Any  solicitor  to  or  in  whom  either  alone  or  jointiy  Kight  of 
with  any  other  person  any  mortgage  is  made  or  is  vested  by  transfer  solicitor 
or  transmission,  or  the  firm  of  which  such  solicitor  is  a  member,  ^^Z^^?? 
shall  be  entitied  to  receive  and  recover  from  the  person  on  whose  m^teto^ ** 
behalf  the  same  is  done,  or  to  charge  against  the  security  for  all  leooyer 
business  transacted  and  acts  done  by  such  solicitor  or  firm  subse-  ooetB,  &o. 
quent  and  in  relation  to  such  mortgage,  or  to  the  security  thereby 
created  or  the  property  therein  comprised,  all  such  usual  professional 
charges  and  remuneration  as  he  or  they  would  have  been  entitled 
to  receive  if  such  mortgage  had  been  made  to  and  had  remained 
vested  in  a  person  not  a  solicitor,  and  such  person  had  retained 
and  employed  such  solicitor  or  firm  to  transact  such  business  and 
do  such  acts ;  and  accordingly  no  such  mortgage  shall  be  redeemed 
except  upon  payment  of  such  charges  and  remuneration. 

''^.)  This  section  applies  to  mortgages  made  and  business  trans- 
actea  and  acts  done  either  before  or  after  the  commencement  of 
this  Act." 

Sect.  4.  "In  this  Act  the  expression  'mortgage'  includes  any  Definition  of 
charge  on  any  property  for  securing  money  or  money's  worth."         mortgage. 

Sect.  3  was  held  not  to  apply  retrospectively  to  cases  where  Act  not 
the  costs  had  been  disallowed  and  the  time  for  appeal  had  '»'«»P«^^o- 

(/)  SeDoodjf,  FUh&ry,  Dood^,  (1893)  MackmMie,  tup, 
1  Ch.  129.    See  Be  WaUit.  £xp.  He"  ,,.  -«   -    cq  iri«*   ^   on     on^i-  !«♦ 

*omA,  26  Q.  B.  D.   176;   Stone  v.  W  ^^  *  ^^^^'^'  ^-  ^^'  /T,"T 

ZiekorUh,  (1891)  2  Ch.  363.  <»™®  ^^  operation  on  the  6th  of  Jnly, 

if)  JEie  ^oody,  tup, ;  Eyre  v.  Wynn*  1896. 
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MOETOAGEE'S  BIOHTS,  ETC. — ACCOUNTS. 


Chap.  UV. 
f  4  (iii). 


Costs  of 
sapportiiig  or 
enforcing 
seouiity. 

Costs  of 
ejectment. 


Costs  of 
action  on 
corenant  or 
bond. 


Costs  of 
foredosnre 
allowed  in 
redemption 
suit. 

Costs  of 
stop  order. 


expired  (O*  nor  to  a  case  where  a  foreolosure  order  had  been 
made  prior  to  the  Act,  though  the  taxation  of  the  «olioitor-mort- 
gagee's  costs  took  place  under  an  order  made  after  the  Act  had 
come  into  force  (A*). 

A  solicitor-mortgagee  is  entitled  under  the  Act  to  the  scale 
fee  for  negotiating  a  mortgage,  though  he  is  not  in  partnership 
and  alone  advances  the  mortgage  money  (l). 

A  mortgagee  will  generally  be  allowed  all  costs  and  expenses 
reasonably  and  properly  incurred  by  him  in  maintaining  or 
defending  his  rights  or  in  enforcing  his  security. 

The  mortgagee  will  be  allowed  the  costs  of  all  actions  of 
ejectment  or  for  the  recovery  of  land  or  otherwise  properly 
incurred  (m),  including  costs  against  a  surety  (n). 

But  an  equitable  mortgagee  was  not  allowed  the  costs  of  an 
unsuccessful  attempt  to  defend  an  action  at  law  for  the  recovery 
of  the  premises  (6), 

In  an  action  for  foreclosure,  the  mortgagee  will  generally  be 
allowed  the  costs  of  an  action  previously  instituted  by  him  in 
the  King's  Bench  Division  in  which  he  has  recovered  judgment 
for  the  amount  of  the  debt  (p).  This  rule  was  questioned  in 
one  case  {q) ;  and  in  another  case  (r)  a  mortgagee's  costs  of  an 
action  on  a  collateral  bond  given  by  the  mortgagor  were  dis- 
allowed.   But  the  rule  appears  to  be  now  settled. 

In  a  suit  for  redemption  by  a  second  mortgagee,  the  first 
mortgagee  was  allowed  extra  costs  incurred  by  him  in  a  suit  for 
foreclosing  the  mortgagor  («). 

The  mortgagee  of  a  fxmd  in  Court  is  entitled  to  the  costs  of 
obtaining  a  stop  order,  at  least  if  he  had  authority  imder  the 
mortgage  deed  to  obtain  the  order  (and  it  would  seem  to  be  the 
same  if  otherwise) ;  though  such  expenses  are  not  allowed  by 
the  taxing  master  under  the  common  order  to  tax  the  costs  of 
the  mortgagee,  but  must  be  specially  mentioned  in  the  order  for 
taxation  (/). 


(i)  Eyre  v.  Wynn- Mackenzie y  (1896) 
1  Cb.  136,  G.  A. 

{k)  Lay  y.  KelUmd,  (1900)  2  Cb.  746, 
C  A. 

'it)  'Re  Nim-u,  (1902)  1  Cb.  741. 

(m)  Merriman  v.  Bonner ,  10  Jur. 
N.  S.  634  ;  Ellieon  v.  Wright,  3  Russ. 
468.  See  National  Provincial  Bank  of 
England  y.  Games^  31  Cb.  D.  682,  at 
p.  692,  C.  A. 

(fi)  Ellieon  Y.  Wright ,  tup, ;  Sftche  y. 
Mhhyy  88  L.  T.  393. 


i: 


lo)  Bryden  v.  Frost,  3  My.  &  Cr.  670. 

^p)  National  Provincial  Bank  of  Eng* 
land  y.  Games,  31  Cb.  D.  682.  See 
Ellison  Y.  Wright,  3  Ross.  458. 

(q)  Merriman  y.  Bonner,  10  Jar.  N.  S. 
634. 

(r)  Leiois  y.  John,  9  Sim.  366. 

(«)  Merriman  y.  Bonner,  sup, ;  Lomax 
Y.  Hide,  2  Vem.  186. 

(0  Waddihve  y.  Taylor,  6  Ha.  307. 
See  Grimsby  y.  Webster,  8  W.  R.  726. 
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In  praotioe,  questions  of  this  kind  are  usually  precluded  by  diap.  LIV. 
the  expense  of  obtaining  a  stop  order  being  retained  out  of  the     §  4  (iii). 
loan. 

A  mortgagee  will  not  be  allowed  the  costs  of  appearing  in  Costs  of 
and  defending  an  action  instituted  between  persons  claiming  an  actions, 
interest  in  the  equity  of  redemption,  but  in  which  his  interest 
as  mortgagee  is  not  afFected  {u). 

Nor  will  the  costs  be  allowed  of  an  unsuccessful  suit  by  the  Coats  of 
mortgagee  for  specific  performance  when  selling  under  his  ^S**^ 
powe?  of  sale,  w£ch  faiU  from  tiie  misdescription  of  the  pre- 
mises  in  his  contract  (x) ;  nor  the  costs  of  defending  his  title  to 
the  mortgage  debt  against  a  third  party  (y) ;  nor  the  costs  of  an 
unsuccessful  defence  to  a  suit  against  the  mortgagee  by  the 
tenant  for  life  to  set  aside  the  mortgage  as  against  the  re- 
mainderman (2). 

The  mortgagor  cannot  get  back  the  property  until  he  has  Costs  of 
paid  his  surety  all  costs  properly  incurred  by  his  surety  (a),  or  ^"®^' 
the  costs  of  a  judgment  obtained  by  the  mortgagee  against  the 
surety  (a). 

A  surety  cannot  charge,  as  against  a  puisne  mortgagee,  the  Surety 
costs  of  defending  an  action  by  the  mortgagee  whose  security  aot^^ 
he  has  paid  o£F,  inasmuch  as  such  costs  are  only  a  simple 
contract  debt  (6). 

The  mortgagee  (c)  wiU  be  allowed  all  costs  necessarily  in-  General 
curred  by  him  in  maintaining  the  title  to  the  estate  (c?),  renewing  ^^ta^g 
leases  (c),  or  in  establishing  his  security  (/),  in  preserving  the  fl®o™^<7« 
estate  by  payment  of  head  rent  (^),  or  for  the  redemption  of 
land  tax  (A),   or  in  perfecting  his  title,  as  by  payment  of 
the   fines  and  fees  upon    admission   to    copyholds,  and   the 
costs  of  procuring  a  necessary  Act  of  Parliament  (f),  also  fines 
in  a  building  society  mortgage  (A-),  discounts  on  the  renewal  of 


(tf)  Ike  d.  Fearwn  y.  Roe^  6  Bing. 
447. 

Pears  v.  Ceeley,  15  Bear.  209. 
ParJcer  v.  Watkina,  2  John.  133. 

iz)  Ibid, ;  Re  Keane,  L.  B.  12  Eq. 
116,  123. 

(a)  Saehe  y.  AeUy,  88  L.  T.  393. 

r^)  8<mth  y.  Bloxhamy  2  H.  &  M.  457. 

(0)  As  to  what  expenses  of  repairs,  &o. 

~  be  allowed  to  a  mortgagee  in  pos- 
session, B^pottf  p.  1224. 

(d)  Got^frey  y.  TFatson,  3  Atk.  518 ; 
Langton  y.  Langton,  7  De  G.  M.  &  G. 
30 ;  FhM  y.  GiOan,  5  Ha.  1 ;  Sandon 


y.  Eooper,  6  Beay.  246. 

(e)  Lacon  y.  Mertitit,  3  Atk.  4 ; 
Ifanhve  y.  Bale,  2  Yem.  84  ;  JToollei/ 
y.  Draff ,  2  Anst.  551. 

(/)  Pelfy  y.  fFathen,  1  De  G.  M.  & 
G.  16. 

(ff)  Burrowee  y.  MoUoy^  2  J.  &  L. 
521. 

(h)  Knoiolea  y.  Chapman,  Seton  j[6th 
ed.^,  p.  1977. 

(i)  ledger  y.  Groome,  Seton  (6th  ed.), 
p.  1977. 

jf^)  Providentf  ^e.  8oe»  y.  GreenhiU, 
9  Gh.  D.  122.     See  Pilkington  y.  Baker, 
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IfVETOAiOEr  S  KIOHTS,  ETC. — ACCOVSTi. 


Intersil  on 

COfftf* 


Quf.  IXW.  KHi  of  €X'iazig^  Be?3»d  br  the  Ei>rtgag«E-  .'  ,  also  tie  coets 

f  4  iii^-    of  LIf  h',lL'.ivjr  <«i  piviiig  o5  tL-e  n::ng*^  mci  Tr^rrT-.r  o::t 

a  lii^  -^"f  i^ifAs  .;.  •  ai.1  tie  -xj^U  'A  aa  cri*^  fc-T  ti*  AeliTerr 

of   t?-*:  title  d^^tl*  c-it  of  ehambeis,  'where  they  hare  l»5€ii 

dfiy^'.uA   in  a  re^^-il^r  snh   for   tLe  ariisifiistr&don  of    the 

r's  eftate  /«  ,  wiH  be  alloved  to  lis  exeeat^jvs;  lot 


where  the  mortgageea  vere  execolon  and  engaged  in  an  ad- 
minivtrati'yn  suit,  and  the  mortgagor  had  no  notioe  of  the  suit 
ikcff  of  tL^  chara/i'ter  of  eiee:itoTS,  and  the  title  deeds  were 
aftenrardi,  in  pui^nanoe  of  an  order  in  the  soit,  depcisted  in  the 
Master's  o^oe,  the  c^.^^  of  getting  the  deeds  out  of  the  office  on 
iiedemption  were  fixed  on  the  mortgagees  o). 

Interest  is  allowed  on  proper  advanoes  made  br  the  mort- 
gagee for  the  benefit  or  support  of  the  estate  and  the  seeoiit  t  ; 
thus  interest  has  been  allowed  npon  fines  paid  for  the  renewal 
of  leaseholds  ^/>;,  or  premioms  on  life  policies  g^  or  soms  ex- 
pended in  support  of  the  title  (r;  ;  or  in  the  redemption  of  land 
tax  (^j ;  on  costs  paid  onder  an  indemnity  {f^  ;  and  on  interest 
paid  under  a  corenaut  to  indemnify  (uj ;  but  not  on  fines  charged 
by  a  building  society,  unless  there  is  an  expiiam  agreement  to 
that  effect  (jt). 

If  the  mortgagor  elect  to  be  foreclosed,  the  mortgagee  has  no 
remedy  against  him  for  expenses  incuued  in  TnaiTifiiiTiTTig  the 
property  in  mortgage,  such  as  payment  of  calls  on  shares  mort- 
gaged, nor  for  legal  liabilities  attached  to  the  property,  but 
from  the  time  the  former  elects  to  redeem,  the  mortgagee 
becomes  a  trustee  for  him,  and  as  such  is  entitled  to  be 
indemnified  against  all  such  expenses  and  liabilities  (y). 

A  mortgagee  is  not  entitled  to  interest  on  his  taxed  costs, 
unless  they  are  directed  to  be  added  to  his  security,  in  which 
case  the  costs  will  carry  interest  at  the  rate  of  4  per  cent,  per 


W.  N.  (1877;  210;  Parker  r.  Butcher, 
L,  E,  3  Eq.  762. 

(/)  F^nton  T.  Blackwood,  L.  B.  6  P.  0. 
167. 

(m)   WakefUld  r.  Netchon,  8  Jnr.  736. 

(n)  Burden  t.  Oidftker,  I  Coll.  105. 

{o)  Meedr.  Freer,  13  L.  J.  Ch.  417. 

(p)  Manl4/v€  T.  Bale,  2  Vern.  84  ; 
Laeon  t,  Mertim,  3  Atk.  4  ;  Woolley  v. 
I^rag,  2  Aiist.  661. 

{a)  Bellamy  ▼.  Brickenden,  2  J.  &  H. 
137 ;  SodfMon  r.  Eodgnon,  2  Keen,  704. 


(r)  Godfrey  r.  WaUon,  3  Atk.  618. 

(«)  Knoicle*  v.  Chapman,  Setcm  (6th 
ed.),  p.  1960. 

(t)   Wainman  ▼.  Bowker,  8  Beav.  363. 

(m)  Executors  of  Fergus  r.  Oore,  1 
Sob.  k  L.  107. 

{x)  Sup,,u.  (A). 

iy)  Fhine  r.  Gillan,  6  Ha.  1  ; 
Wrouyhton  ▼.  Turtle,  11  M.  &  W.  561 ; 
Later anee  r.  Boston,  7  £xch.  28  ;  Zany- 
ton  T.  Lcngton,  7  De  Qt,  If.  k  G.  30. 
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annum  from  the  date  of  the  taxing  master's  certificate,  not  from  Chap.  LI7. 
the  date  of  the  judgment  (2).  §  4  (ill). 

Where  a  puisne  incumbrancer  takes  proceedings  which  have  ppQgerving 
the  eflEect  of  securing  a  fund  for  the  benefit  of  all  the  incum-  J^^/°'- 
brancers,  his  costs  of  such  proceedings  will  be  first  paid  out  of  inoum- 
the  fund  in  priority  to  the  charges  of  the  other  incumbrancers,  ^"^*^o®"' 
the  costs  of  such  incumbrancers  being  added  to  their  securities 
according  to  their  respective  priorities  {a). 

Questions  often  arise  whether  the  mortgagee  is  entitled  to  Costs  of 
insurance  premiums  as  part  of  his  expenses.  inflnranoe. 

Premiums  of  fire  insurance  paid  by  the  mortgagee,  when  the 
mortgagor  is  under  no  contract  to  insure,  will  not  be  allowed  to 
the  mortgagee  whether  in  possession  or  not ;  for  the  mortgagee, 
insuring  for  his  own  benefit  and  not  being  liable  to  account  for 
the  insurance  money,  cannot  charge  the  mortgage  estate  (6). 
But  when  insurance  was  authorized,  premiums  were  allowed  to 
the  mortgagee,  although  he  had  insured  in  a  mode  different 
from  the  terms  of  the  deed,  but  as  nearly  conformable  thereto 
as  circumstances  would  admit  (c). 

Even  where  there  is  a  covenant  to  insure  by  the  mortgagor,    . 
premiums  paid  by  the  mortgagee  insuring  without  a  power  will 
not  be  allowed   as  against  puisne  incumbrancers,  as  the  sum 
secured  prior  to  their  charge  ought  not,  in  the  absence  of  express 
stipulation,  to  be  increased  as  against  them  (d). 

Notwithstanding  these  authorities,  fire  insurance  premiums 
have  been  allowed  under  "  just  allowances  "  (e),  since  as  a  cove- 
nant to  insure  runs  with  the  land,  and  is  a  covenant  affecting  the 
thing  demised  or  mortgaged  (/),  a  mortgagee's  insurance  on 
buildings  would  always  enure  for  the  benefit  of  the  estate,  and 
consequently  he  ought,  as  against  the  mortgagor,  to  be  allowed 
the  premiums  in  all  cases  where  there  is  a  covenant  by  the 
mortgagor  to  insure  (ff). 

The  decisions  above  referred  to  are  also  subject  to  the  Con-  Conv.  Act, 


1881. 


(s)  Sardl^  ▼.  Knight,  41  Ch.  D. 
537,  C.  A.  See  Lippard  y.  EicketU, 
L.  B.  14  Eq.  291. 

(a)  Ford  v.  Earl  of  Chssterjield,  21 
Bear.  426.  See  TTriffht  y.  Kirhy,  23 
Beay.  463 ;  BatUn,  FroJUt,  and  Scott 
y.  Dariptouth  Harbour  (hmmrs,,  46  Ch. 
D.  612. 

(b)  Lobson  y.  Land,  4  De  G.  &  S. 
675  ;  Bellamy  y.  Briehenden,  2  J.  & 
H.  137  ;  Ifodji8on  y.  Hodgson,  2  Keen, 


704  ;  Brooke  y.  Stone,  34  L.  J.  Ch.  261. 
But  see  14  Jur.  pt.  2,  p.  221. 

(c)  Dobson  y.  Land,  sup. 

(d)  Brooke  y.  Stone,  sup, 

(e)  Scholefield  y.  Loekwood,  11  W.  B. 
565,  reyersed  on  other  grounds,  9  Jur. 
N.  S.  738,  1268. 

(/)   Vernon  y.  Smith,  6  B.  &  Aid.  1. 

Iff)  Day.  Cony.  (4th  ed  )  yol.  ii.  pt.  2, 
p.  57. 
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MOBTGAGEE^S  BIGHTS,  ETC. — ^AOCOUKTS. 


§  4  (iii). 


Premiums. 


Chap.  UV.  veyanoing  Aot,  1881  {h)y  under  which  a  mortgagee  has  the 
power  (unless  negatived  or  limited  bj  express  declaration  in  the 
security),  after  any  omission  bj  the  owner,  to  iQsure  the  pre- 
mises, and  add  the  premiums  with  interest  to  his  security. 

Premiums  of  life  insurance  due  to  an  insurance  office  (being 
mortgagees),  which  the  mortgagor  has  agreed  but  failed  to  pay, 
will  be  allowed  the  mortgagees  (t) ;  if  the  policy  has  actually 
been  eflPected  by  the  society  in  its  own  office  (k) ;  but,  without 
a  covenant,  the  eonount  paid  cannot  be  recovered  in  action, 
although  the  amount  may  be  added  to  the  mortgage  debt  (/). 

Mortgagees  of  a  policy  of  life  assurance  will  be  allowed  sums 
paid  for  premiums  with  interest  at  4  per  cent.,  and  from  the 
death  of  the  tenant  for  life  at  5  per  cent,  (m),  for  the  six  years 
before  the  certificate  (n). 

A  mortgagee  will  generally  be  entitled  to  his  costs  of  attempts 
to  realize  his  security  by  the  proper  exercise  of  his  powers  and 
remedies,  though  such  attempts  prove  ineffectual. 

Where,  in  an  action  for  foreclosure  brought  by  a  first  mort- 
gagee, the  second  mortgagee  paid  a  sum  of  money  into  Court 
in  order  to  obtain  an  order  for  sale  in  lieu  of  foreclosure,  it  was 
held  that  the  money  was  applicable  to  indemnify  the  mortgagee 
for  his  expenses  of  an  abortive  attempt  to  sell  (o). 

The  costs  of  an  abortive  sale  under  the  mortgage  have  been 
allowed  without  special  order  ( jt?),  even  in  a  case  where  the  sale 
went  off  from  the  dishonour  of  a  bidder's  cheque  accepted  by 
the  auctioneer  without  inquiry  as  to  his  stability  (q). 

But  a  mortgagee  will  not  be  allowed  the  costs  of  his  appli- 
cation for  leave  to  bid  at  the  sale  in  bankruptcy  of  the  mort- 
gaged property  unless  the  trustee  consents  (r). 


Oostflof 

realizing 

seonrity. 


Costs  of 
abortive  sale. 


Costs  of  leave 
for  mortgagee 
to  bid. 


(h)  Sect.  19  (i),  (u),  sect.  23  (2). 
And  see  ante,  p.  147,  where  these  sub- 
sections are  fully  Bet  out. 

(f)  £arl  FitzKnlliam  v.  Price,  4  Jur. 
N.  S.  889 ;  Broivn  v.  Price,  4  Jur.  N.  S. 
882;  Scholefield  v.  Zockwood,  9  Jur. 
N.  8.  738. 

(A)  Grey  v.  mieon,  I  Gi£P.  438. 

m  Brwcn  v.  Pi'iee,  eup. 

(m)  QiU  V.  Downing ^  L.  B.  17  Eq. 
316. 


(n)  Bellamy  v.  Brickenden,  2  J.  &  H. 
137.  See  Seton  on  Decrees  (6th  ed.), 
p.  1976. 

(o)  Coraellit  v.  Fatman,  L.  B.  4  £q. 
156. 

(p)  Webster  v.  Patteton,  W,  N.  (1882) 
10. 

(g)  Farrer  v.  Zetcey,  Hartland  ^  Co,, 
31  Ch.  D.  42. 

(r)  Fxp.  WiUiame,  1  D.  &  C.  489  ; 
but  see  Exp.  Berkeley,  4  D.  &  C.  572. 
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Chap.  LIV. 
Sbction  V.  §  6  (i). 

Op  Accounts  against  Moktgagees  in  Possession. 

i« — Mode  of  taking  the  Accotuits  generally. — Where  a  mort-  Usual  order 
gagee  has  entered  into  possession  («),  whether  the  action  be  mort«^m 
brought  by  the  mortgagor  for  redemption,  or  by  the  mortgagee  posseeaion. 
for  foreclosure,  the  usual  order  of  the  Court  is  that  an  account 
shall  be  taken  of  the  rents  and  profits  of  the  mortgaged  here- 
ditaments received  by  the  mortgagee,  or  by  any  other  person  or 
persons  for  his  use,  or  which,  without  his  wilful  default,  might 
have  been  so  received,  and  that  the  amount  found  due  on  the 
footing  of  such  account  be  deducted  from  the  amount  found  due 
to  the  mortgagee  under  his  mortgage  (t). 

The  mortgagee  is  subject  to  an  account  from  the  time  he  takes  Mode  of 
possession.  The  usual  mode  of  taking  accounts  against  the  ^^^^^ 
mortgagee  in  possession  is  to  set  the  total  amount  of  rents  and 
profits  received  by,  or  found  to  be  chargeable  to,  him  against 
the  whole  amount  due  upon  the  mortgage  debt,  viz.,  in  discharge 
successively  of  the  interest  of  the  mortgage  debt,  and  of  money 
advanced  for  costs  and  improvements,  and  then  of  the  principal 
of  the  same  moneys  (u). 

Although  interest  is  in  airear  when  possession  is  taken,  if  Interest  in 
there  has  been  a  sale  of  part  of  the  premises,  the  surplus  pro-  subsequent 
ceeds  of  the  sale,  after  payment  of  interest  and  costs,  are  appli-  ■*^®' 
cable  in  discharge  of  an  equivalent  amount  of  the  principal,  and 
the  accounts  are  continued  in  the  ordinary  course,  but  on  the 
footing  of  the  diminished  principal  (x). 

Where  the  debt  far  exceeds  the  value  of  the  property,  and  Aooounts 
the  accounts  are  useless,  the  mortgagor  is  still  entitled  to  the  ^Soed.  ^ 
accoimts ;    but,  that  the  mortgagee  may  fix  him  with  the 
expense  of  the  accounts  if  vexatiously  asked,  the  order  must  be 
prefaced  that  the  accounts  are  given  at  the  request  of   the 
mortgagor  (y). 

A  decree  for  wilful  default  is  ordered  against  a  mortgagee  in  Wilful 
possession,  although   there  is  no  charge  in  the  pleadings  or      ^    * 

(«)  The  liabilitiet  of  a  mortgagee  («)   Webb  ▼.  Sorke,  2  Soh.  &  L.  661. 

^.j^^ijnS!Vtro  e^.  J')  f->-  -  -^"^'  ^-  «•  ^o 

(0  Bee  Seton  (6th  ed.),  1896,  1969,      ■^'  **''• 
1971.     See  also  Brandon  v.  Srandm.  (y)  Taylor  ▼.  Moatyn.  26  Gh.  D.  48, 

law.  B.  287.  0.  A. 


1220 


mortgagee's  bights,  etc. — ^ACCOUNTS. 


Chap.  LIV.  "P^^  ^^  ^®  ^^  (^)  *  ^^^  ^^^  ^  ^^  ^  ^  ^^  ^^7  infitanoe  in 
f  5  (i).  which  the  Court  directs  an  aoconnt  in  this  form  without  a  special 
case  (a),  although  a  purchaser,  whose  purchase  has  been  set  aside 
and  ordered  to  stand  as  a  securiiy,  is  within  the  rule  (6). 

Such  a  decree  extends  to  the  proceeds  of  sale;  but  no  question 
can  be  raised  thereunder  as  to  the  validitj  oi  sale  or  the 
adequacy  of  price  (c). 

A  judgment  creditor  in  possession  under  an  ekgit  is  not,  it 
seems,  accountable  for  wilful  default  as  between  himself  and 
other  incumbrancers  in  respect  of  rents  which  he  has  per- 
mitted the  owner  to  receive  before  any  proceedings  have  been 
taken  (d). 

Whether  in  point  of  fact  the  mortgagee  has  been  guiliy  of 
wilful  default  is  a  matter  of  iuquiry  on  taking  the  account  (e). 


liability  of 
oreditor. 


Aooonntof 
rents  and 
profits. 


Bents,  &o. 
reoeived  after 
decree. 


ii. — ^Account  of  Moneys  received  by  Mortgagee. — ^A  mortgagee 
in  possession  must  account  for  the  full  amount  of  the  rents  and 
profits  received  by  him  or  by  his  agent  for  his  use  (/). 

The  mortgagee  must  set  out  full  and  particular  accoimts  of 
rents  and  profits  received  by  him  as  mortgagee  in  possession  (g). 
Bo,  where  in  a  redemption  action  the  mortgagees  brought  in  an 
account  purporting  to  show  their  receipts  ia  respect  of  the  rents 
and  profits  of  the  mortgaged  property,  but  which  in  fact  only 
showed  a  lump  sum  received  by  them  from  their  agent  then 
deceased,  it  was  held  that  the  mortgagees  were  bound  to  set  out 
a  further  account  setting  out  full  particulars  of  the  amounts 
received  by  the  agent  (h). 

Any  rents  or  profits  received  by  the  mortgagee  subsequent 
to  the  decree  must  be  brought  into  account,  although  the  decree 
does  not  expressly  extend  to  future  rents  and  profits  (t).  "Where 
a  mortgagee  receives  rents  after  the  account  has  been  taken,  he 
must  account  on  affidavit  for  the  amount  up  to  the  time  when 
the  matter  is  finally  settled  (k). 


(z)  Mayer  y.  Murray^  8  Gh.  D.  424 ; 
explaining  Job  y.  Joby  6  Ch.  D.  662. 
See  also  Williams  y.  Frice,  1  S.  &  St. 
581. 

(a)  lord  Kensington  y,  Bouverisy  7 
De  G.  M.  &  G.  134, 166. 

ib)  Adams  y.  Sicorder.  2  De  G.  J.  & 
S.44. 

(e)  Mayer  y.  Murray,  8  Ch.  D.  424. 

\i)  Eoltm  y.  Lloydy  1  Moll.  30  ; 
M^imnell  t.  WaUhe,  2  Dr.  &  War. 
252 ;  O'Brim  y.  Mah<m^  2  Dr.  &  War. 


306. 

(e)  Noyss  y.  BoiUoek,  30  Ch.  D.  336, 
at  p.  342. 

(/)  Moroney  y.  O^Dea,  1  Ba.  &  Be. 
118  ;  Lord  TrimlesUm  y.  Samill,  1  Ba. 
&  Be.  377,  385. 

(a)  Elmer  y.  Creasy,  L.  B.  9  Ch.  69. 

(h)  Noyes  y.  Folhek,  30  Ch.  D.  386, 
C.  A. 

(t)  Lord  Penrhyn  y.  Sughes^  5  Yes. 
99,  106. 

(k)  Oxenham  y.  JBlHs,  18  Beay.  593. 
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A  mortgagee  who  enters  into  receipt  of  the  rents,  aooounts  Chap.  LIV. 
for  rents  aooording  to  the  rate  which  has  been  reserved,  and      §  6  (11). 
the  rate  at  which  the  premises  were  let  when  he  took  possession  At  what  rate 
will  be  taken  to  be  the  rate  at  which  it  was  let  during  the  whole  ^J^^^  ^ 
time  of  his  possession,  unless  the  contrary  is  shown  (/) ;  and  with  rents. 
where  a  lease  bj  the  mortgagor  to  the  mortgagee  is  set  aside, 
the  mortgagee  will  not  be  charged  with  more  than  the  rent 
reserved  in  the  lease,  unless  it  is  proved  that  a  higher  rent  could 
have  been  obtained  (m) ;  and  the  rate  reserved  wiU  be  continued 
until  the  first  payment  after  action  brought,  £rom  which  time 
a  fair  rent  will  be  fixed  by  the  Court  (n) ;  and  generally  the 
mortgagee  cannot  usually  be  charged  with  more  than  he  has 
received,  or  according  to  the  actual  value  of  the  land,  unless  it 
can  be  proved  that,  but  for  his  gross  default,  mismanagement,  or 
fraud,  he  might  have  received  more  (o).    In  taking  the  account, 
if  the  mortgagor  prove  the  estate  to  have  been  let  at  a  certain 
rent  at  any  time  during  the  mortgagee's  possession,  the  onus 
will  be  thrown  on  the  mortgagee  to  show  that  such  was  not  the 
rent  during  the  whole  period  of  his  possession  (p). 

Where  mortgagees  in  possession,  who  were  brewers,  let  the  BestriotiTe 
premises  subject  to  a  restrictive  covenant  by  the  tenant  that  he  ^®*??  ^^     , 

*  '  ,  ,         "^  .  mortgagee  in 

should  take  his  supply  of  beer  exclusively  from  them,  it  was  possession, 
held  that  the  mortgagees  must  account  for  such  additional  rent 
as  would  have  been  receivable  for  the  premises  if  there  had  been 
no  restriction,  but  not  for  the  profit  made  by  the  mortgagees  by 
sale  of  beer  to  the  tenant  {q)» 

A  mortgagee  in  actual  occupation  of  the  mortgaged  property  VThen  an 
is  liable  to  an  occupation  rent  computed  upon  its  full  value  (r) ;  occupation 
but  a  mortgagee  will  not  be  charged  an  increased  occupation  chaigeable. 
rent  by  reason  of  the  value  of    the  property  having  been 
increased  by  lasting  improvements  made  by  him,  unless  the 
expenses  of  such  improvements  are  allowed  to  him(«).     It 
seems  that  the  Court  wiU  not  in  a  redemption  suit  direct  the 
chief  clerk  to  charge  the  defendant  with  an  occupation  rent 


(/)  Blaekloek  y.  Bamety  Sel.  Ga.  in  {p)  Blaekloek  v.  Barnes,  SeL  Oa.  in 

Oh.  63 ;  Lord  Trimleston  v.  Eamill,  1  Oh.  63. 

Ba.  &  Be.  377,  386.  (q)  White  v.  City  of  London  Brewery 

(m)  Quhbins  t.  Creed,  2  Sch.  &  L.  ^^;\*2^-P:  237»  C.  A. 

214  (r)  Lord  TrxmUston  v.  Samtll,  1  Ba. 

J^  Tlo    ^77    '\Rn 

(«)   JFebb  V.  Borke,  2  Sch.  &  L.  661.  ^^j  '^^^\^  ^;  CampbeU,  64  L.  J.  Oh. 

(o)   Wroffff  V.  Denham,  2  T.  &  0.  Ex.  1077,  0.  A.    As  to  allowances  for  im- 

117.  provements,  eeepoet,  p.  1224. 
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C!hap.  IIV. 

i  8  (U). 


Allowing 
pmohaser  to 
enter  into 
possession 
before 
completion. 


unless  the  plaintiff  alleges  that  the  defendant  has  been  in  the 
actual  oooupation  of  the  premises.  A  mere  allegation  of  posses- 
sion and  receipt  of  the  rents  and  profits  by  the  defendant  is  not 
sufficient  (^).  And  where  the  mortgage  security  consists  of  a 
lease  granted  to  the  mortgagee  at  a  fair  rent,  to  be  retained  by 
him  in  payment  of  his  debt,  the  profits  will  be  accounted  for  on 
the  footing  of  that  rent  (u). 

Where  a  mortgagee  who  had  taken  possession  sold  the  mort- 
gaged lands  under  his  power,  and  by  arrangement  with  the 
purchaser,  allowed  him  to  go  into  possession  four  months  before 
the  day  appointed  for  completion,  but  did  not  require  him  to 
pay  any  rent,  it  was  held  that  the  mortgagee  was  not  charge- 
able with  an  occupation  rent  for  the  period  during  which  the 
purchaser  had  been  in  possession  before  completion  (x) ;  but 
Cotton,  L.  J.,  in  that  case  suggested  that,  if  the  mortgagee 
had  acted  unreasonably,  he  might  have  been  chargeable  on  the 
ground  of  wilful  default  (y). 

A  mortgagor  who  is  precluded  from  asking  for  redemption  by 
reason  of  a  sale  by  a  mortgagee  who  has  been  in  possession  may 
bring  an  action  for  an  account  of  rents  and  profits  received,  or 
which  ought  to  have  been  received,  by  the  mortgagee  while  in 
possession,  as  well  as  of  the  proceeds  of  sale  (z). 

A  grantor  of  an  annuity  cannot  maintain  an  action  for  an 
account  of  the  rents  and  profits  received  by  the  annuitant,  under 
a  demise  for  securing  the  annuity,  without  an  offer  to  redeem 
on  the  terms  contained  in  the  deeds,  or  on  equitable  terms  to  be 
settled  by  the  Court  (a). 

iii. — Allowances  to  Mortgagee  for  Outgoings. — ^A  mortgagee 
in  possession  is  entitled,  in  bringing  in  his  accounts,  to  credit 
himself  with  payments  representing  outgoings  incident  to  hifl 
possession  as  mortgagee ;  and  a  proviso  in  the  mortgage  deed 
limiting  the  total  amount  recoverable  thereunder  will  not  extend 
to  such  outgoings  {b). 
Mortgagee  Where  a  mortgagee  haa  entered  into  possession,  though  he  is 

m^ppoini    jjQ^.  entitled  to  any  personal  benefit  for  himself  beyond  the 

agent. 

(t)  Truloek   t.  J2o5y,   2   Ph.    395  ;  («)  Shepard  v.  Jonet,  21  Ch.  D.  469, 

Shepard  y.  Jonei,  21  Ch.  D.  469,  C.  A.      C.  A. 


Aooonntsof 
prooeecUof 
sale  by 
mortgagee. 


Aooonnts 
as  against 
annuitant  in 
possession. 


u)  Mcrmey  y.  (fDea^  1  Ba.  &  Be. 


t 


10 

ix)  Shepard  y.  Jonet,  21  Ch.  D.  469, 
C.  A. 

(j/)  Ih.  at  p.  488. 


(a)  Knehell  y.  White,  2  Y.  &  0.  Ex. 
16. 

(h)  White  V.  City  of  Londm  Brewery 
Co,,  42  Ch.  D.  237,  C.  A. 
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interest  (o),  and  therefore  will  not  be  allowed  for  his  trouble  Chap.  LIY. 
in  receiving  the  rents  of  the  estate  himself  («?),  yet,  if  the  ool-  §  6  (iii). 
lection  of  the  rents  be  troublesome,  he  may  appoint  an  agent  or 
bailiff  to  collect  them  at  the  expense  of  the  estate  (e) ;  and  it 
makes  no  difference  in  this  respect  that  the  estate  is  vested  by 
way  of  mortgage  not  in  himself,  but  in  a  trustee  for  him  (/). 
Commission  at  five  per  cent,  paid  to  agents  for  collecting  rents 
has  been  allowed  (g).  An  improper  allowance  of  commission  is 
a  ground  to  surcharge  and  feilsify  (A). 

A  mortgagee  in  possession  is  entitled  to  be  allowed,  even  after  Allowanoe  for 
account  settled,  for  crops,  manure,  &c.,  for  which  he  remains  ??^^^®°^^^ 
liable  to  pay  to  an  outgoing  tenant  of  the  mortgaged  property 
according  to  the  custom  of  the  country  (e).  The  same  rule 
would,  no  doubt,-  apply  to  compensation  which  a  mortgagee 
might  be  called  on  to  pay  under  the  Agricultural  Holdings  Acts, 
1883  to  1900  (k),  and  the  Tenants  Compensation  Act,  1890. 

If  a  mortgagee  is  specially  authorised  to  work  mines,  he  will  Expenses  of 
be  allowed  the  expenses  incurred  in  doing  so,  with  interest  (/).  ^?"^*^fir 
And  a  mortgage  of  a  coUiery  primd  facie  passes  the  right  to 
work  the  mines  {m). 

A  mortgagee  in  possession  of  open  mines  is  not  bound  to 
advance  more  money  on  them  than  a  prudent  owner  would  on 
his  own  estate ;  and  he  will  not  be  removed  from  management 
of  them,  except  upon  clear  proof  of  gross  mismanagement  (n). 

A  mortgagee  wiU  not  be  allowed  His  expenses  in  opening  Opening 
mines  or  quarries,  but  must  speculate  at  his  own  hazard ;  he 
will  be  charged  with  the  receipts,  but  not  allowed  his  expenses 
of  severance,  or  otherwise  (o).  So,  where  mortgagees  of  a 
leasehold  colliery  entered  into  possession  and  obtained  from  the 
freeholder  a  lease  to  a  trustee  for  them  containing,  amongst  other 
covenants,  a  covenant  to  leave  pillars  of  coal  to  support  the 


mines. 


i; 


[e)  Ante,  p.  121 L 

[d)  Bonithon  t.  Hoehnore,  1  Vem. 
816;  French  v.  Baron,  2  Atk.  120. 
See  Chambers  v.  Ooldwin,  9  Ves.  271 ; 
Hyre  v.  Hughes,  2  Ch.  D.  148  ;  Union 
Bank  of  London  v.  Ingram,  16  Ch.  D. 
63;  Kavanaghy.  Working  Men^  a  Benefit 
Building  Soc.,  (1896)  1  Ir.  B.  6%,  C.  A. 

{e)  Godfrey  v.  Wateon,  3  Atk.  618 ; 
Union  Bank  of  London  v.  Itigram,  sup. 

If)  Davis  V.  Dendg,  3  Madd.  170. 

(J)  Stains  v.  Banks,  9  Jur.  N.  8. 
1049,  reversed  on  the  question  whether 
agents'  oommission  shall  be  aUowed, 


see  16  Ch.  D.  at  p.  67. 

(A)  Langstaffe  v.  Fenwiekf  10  Ves. 
404.    ^eeante,  p.  1163. 

(t)  Oxenham  y.  Ellis,  18  Beav.  693. 

Ik)  46  &  47  Vict.  0.  61  ;  63  &  64 
Vict.  0.  60. 

{I)  Norton  v.  Cooper,  6  De  G.  M.  &  G. 
728. 

{m)  County  of  Gloucester  Bank  v. 
Budrg,  ^.  Co.,  71895)  1  Ch.  629,  C.  A. 

(n)  Bowe  v.  Wood,  2  J.  &  W.  663. 

(o)  Hughes  y.  Williams,  12  Ves.  493  ; 
Thomeyeroft  v.  Crockett,  2  H.  L.  C. 
239. 
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Chap.  LIY. 

i  5  (iii). 


Mortgagee 
with  inBnffi- 
cient  seonrity. 


Permittiiig 
strangers  to 
work  mines. 

Beckleee 
workiiig. 


Mortgagee 
not  liable  for 
previous  acts 
of  mortgagor. 


Carrying  on 
business  by 
mortgagee. 


Default  in 

completing 

boilaings. 


Bepairsand 
improve- 
ments. 


roof;  .they  sublet  the  colliery,  and  gave  to  their  sub-lessees 
permission  to  work  and  remove  the  pillars ;  it  was  held  that 
the  mortgagees  were  chargeable  with  the  full  value  of  the  coal 
subject  to  deduction  of  the  expense  of  bringing  it  to  the  surface, 
but  not  for  costs  of  severance  {p). 

But  a  mortgagee  with  an  insufficient  security  may  open  new 
or  work  abandoned  mines,  and  will  be  only  liable  to  account  for 
the  profits  or  royalty,  and  not  for  the  value  of  the  ore  raised,  or 
the  damage  caused  to  the  surface  (q). 

Mortgagees  permitting  strangers  to  work  mines  have  been 
held  accountable  for  the  proceeds  (r). 

If  there  be  reason  to  think  that  mines  have  been  recklessly 
worked,  with  a  view  to  \mdue  profit,  so  as  to  leave  them  unfit 
for  further  working  without  a  great  outlay,  the  Court  will  direct 
an  inquiry  as  to  the  working,  and  will  charge  the  mortgagees 
with  the  amount  of  the  loss  or  damage  caused  by  such  improper 
working  (s). 

Before  taking  possession  of  mines,  mortgagees  are  not  answer- 
able in  respect  of  acts  of  trespass  and  improper  appropriation 
of  adjoining  minerals  by  their  mortgagor;  but  they  cannot 
avail  themselves  of  any  facilities  thus  acquired  (t). 

Where  a  mortgage  of  a  block  of  residential  chambers  con- 
tained a  power  for  the  mortgagee  on  default  to  enter,  and 
manage,  and  receive  the  rents  and  profits  of  the  premises,  and 
default  having  been  made,  the  mortgagees  took  possession, 
and  managed  the  business  at  a  loss,  and  subsequently  sold  the 
premises,  it  was  held  that  the  mortgagees  were  entitled  to  be 
allowed,  out  of  the  proceeds  of  sale,  the  losses  incurred  in  the 
management  {u). 

The  mortgagee  in  possession  is  bound  to  act  as  a  provident 
owner,  and  he  will  be  liable  for  wilful  default  if,  being  in  pos- 
session imder  a  mortgage  of  unfinished  leasehold  buildings,  he 
neither  sells  the  property  nor  completes  the  buildings,  whereby 
the  leases  are  forfeited  {x). 

Unless  the  sanction  of  the  mortgagor  has  been  obtained,  the 


(p)  Taylor  v.  Jfoaiyn,  33  Cb.  D.  226, 
C.A. 

(q)  Milieu  v.  Dat'^y,  31  Beav.  470. 

(r)  Sood  V.  Easton,  2  Giff.  692, 
appealed  and  oompromised,  2  Jar.  917. 
See  Milktt  v.  Davey,  sup,;  JElias  v. 
Griffith,  8  Oh.  D.  621,  528,  0.  A. 

(s)  Mulhallen  v.   Marum,   3   Dr.    & 


War.  317 ;  Taylor  v.  Mostyn^  33  Ch.  D. 
226,  0.  A. 

(0  FowellY.  Aiken,  4  K.  &  J.  343. 

(m)  Bompas  y.  Kiny,  33  Ch.  D.  279, 
C.A. 

(x)  National  Bank  of  AustraUuia  y. 
United,  ^e.  Co,,  4  App.  Ca.  391. 
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mortgagee  will  not  be  allowed  for  substantial  repairs,  not  being  Chap.  LIV. 
strictly  necessaiy,  or  for  improvements,  unless  the  value  of  the     §  5  (ill), 
property  has  been  increased  thereby  (y).     Nor  will  a  receiver  be 
allowed  the  oost  of  repairs,  however  desirable,  unless  directed  in 
writing  by  the  mortgagee  (s). 

Indeed,  according  to  some  older  cases,  even  substantial  im-  Substantial 
provements  have  been  disallowed,  unless  done  with  the  consent  ments. 
of,  or  acquiesced  in  after  notice  by,  the  mortgagor  (a).    And  a 
mortgagee  can  hardly  be  said  to  be  safe  in  making  improve- 
ments on  the  mortgaged  property  without  such  consent  or 
acquiescence  (i). 

But  the  tendency  of  later  decisions  appears  to  be  more  favour-  Xnqmry 
able  to  the  mortgagee  in  this  respect,  and  it  has  been  laid  down  ^^emenS' 
that,  primd  fack^  a  mortgagee  who  has  expended  money  in  are  beneficial 
improvements  is  entitled  to  an  inquiry  whether  the  outlay  has  perty. 
increased  the  value  of  the  property,  and  to  be  allowed  such 
outlay  so  far  as  the  value  is  proved  to  have  been  increased 
thereby  (c).    And  where  a  mortgagee  had  raised  the  question 
of  improvements  made  by  him  in  his  pleadings  and  supported 
it  by  evidence,  and  the  mortgagor  did  not  in  his  pleadings  raise 
any  objections  to  the  claim,  the  outlay  was  allowed  ((/). 

It  is  to  be  remarked  that  it  is  not  a  matter  of  course  to  direct 
an  inquiry  whether  money  has  been  laid  out  by  the  mortgagee 
in  lasting  improvements,  if  such  mortgagee  has  not  given  any 
evidence  in  support  of  the  fact  (e). 

The  improvements  must  not  be  such  as  to  improve  the  mort-  Exoefldye  im- 
gagor  out  of  his  property  (/).  provements. 

If  he  unnecessarily  puUs  down  buildings,  and  erects  new  Palling  down 
buildings  without  the  consent  of  the  mortgagor,  he  is  liable  for  ?^g  buiHiQgs. 
any  loss  of  rent  which  is  thereby  occasioned,  and  will  not  be 


(y)  Knowles  y.  Spence^  Mos.  226; 
Murphy  y.  Meade^  1  Jones,  620 ;  Johnton 
y.  Bourne,  2  T.  &  C.  C.  0.  268  ;  Felly  y. 
JFaihen,  16  Jnr.  47 ;  Sandon  y.  Hooper , 
6  Beay.  246;  Tipton  Green  Colliery  Co. 
y.  Ttpton  Moat  Colliery  Co.,  7  Ch.  D. 
192, 

(z)  White  y.  Metcalf,  72  L.  J.  Oh. 
712. 

(a)  Sandon  v.  Hooper,  14  L.  J.  Ch. 
120  ;  Unity  Bank  v.  King,  4  Jur.  N.  8. 
470,  L.  J. ;  Jwrtin  v.  8.  E.  Bail.  Co., 
6  De  a.  M.  &  a.  270. 

TOL.  II. — C. 


(&)  Lord  TrimUston  y.  Samill,  1  Ba. 
&  Be.  385. 

(c)  Shepard  y.  Jones,  21  Ch.  D.  469, 
C.  A. ;  Houghton  y.  Sevenoaks  Estate 
Co.,  33  W.  R.  341 ;  Henderson  y.  Asf- 
wood,  (1894)  A.  C.  150,  163. 

(rf)  Poiffell  y.  Trotter,  1  Dr.  &  S. 
388.  See  Hipkins  y.  Atnery,  2  Qiff. 
292. 

(e)  Sandon  y.  Hooper,  14  L.  J.  Ch. 
120. 

(/)  Ibid. 

E  E 
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Chap.  LI7. 

i  5  (iii). 

Paisne 
mortgagee. 

Hines. 
Bazi]miptc3r. 


Interest  on  , 
expenditure; 
on  repairs,  Sit^ 

I  ' 
I 

I 

t 


Right  of 
annuitant  to 
allowance  for 
repairs,  &c. 


allowed  for  lasting  improvements  and  repairs,  if  the  result  of  the 
whole  is  that  the  value  of  the  property  is  not  increased  (g). 

A  second  mortgagee  is  not  allowed  improvements  against  a 
first  mortgagee  {h).  Nor  will  a  first  mortgagee  he  allowed 
repairs  against  a  second  mortgagee  (t). 

A  mortgagee  will  not  he  allowed  improvements  in  mines  (k). 

The  Court  of  Bankruptcy  hy  consent  gave  leave  to  make 
improvements,  and  to  add  the  expenses  to  the  mortgage  deht  (/). 

Under  the  stat.  8  &  9  Yict.  c.  56,  the  mortgagee  or  inoum- 
hrancer  in  fee  in  possession  may  obtain  authority,  by  application 
to  the  Court,  to  make  improvements  by  draining,  &c.,  the 
expenses  to  be  a  charge  on  the  land,  payable  by  instalments, 
with  interest  (w). 

Interest  is  not  as  a  matter  of  course  allowed  on  sums  expended 
by  a  mortgagee  for  repairs  (n) ;  but  in  some  cases  interest  has 
been  allowed  on  expenditure  in  necessary  repairs  or  lasting  im- 
provements as  from  the  time  when  the  expense  was  incurred  (o). 

The  same  principle,  which  operates  in  favour  of  the  mort- 
gagor, will  operate  in  favour  of  his  puisne  incumbrancers ;  as 
where  a  man  having  made  several  mortgages  of  his  land,  the 
first  mortgagee  filed  his  bill  of  foreclosure  against  the  mort- 
gagors and  the  other  incumbrancers;  a  decree  nisi  was  obtained, 
and,  to  save  the  estate,  one  of  the  puisne  incumbrancers  and  de- 
fendants, with  the  consent  of  the  other  incumbrancers,  redeemed, 
upon  an  understanding  between  them  that  the  others  should 
redeem  him  by  a  given  day;  the  money  was  not  paid  by  them, 
and  after  twenty  years'  possession  and  considerable  sums  laid  out 
in  improvements,  redemption  was  decreed,  and  the  defendant  who 
had  redeemed  the  first  mortgagee,  and  therefore  stood  in  lus  place, 
was  allowed  only  necessary  repairs  and  lasting  improvements  (p). 

Where  a  grantee  of  a  rent-charge  takes  possession,  and  incurs 
expenses  in  necessary  repcdrs,  he  has  not,  like  a  mortgagee  in 
possession,  any  equity  against  the  owner  of  the  land  subject  to 


(^)  Sandon  y.  Hooper,  tup, ;  Gubbim 
T.  Creed,  2  Boh.  &  L.  214. 

{h)  Zandoumere,  ^e.  Drainage  ^  /»• 
closure  Co,  v.  Aehford,  16  Ch.  D.  412. 

(i)  White  V.  Meteay^,  72  L.  J.  Ch. 
712. 

{k)  Thomeyerqft  t.  Crockett,  2  H.  L. 
G.  239. 

(I)  Exp,  Smith,  3  M.  &  A.  63. 

(m)  See  alflo  9  &  lOYiot.  o.  101 :  10 


&  11  Vict.  0.  11. 

(n)  Seton  (6th  ed.),  p.  1978.  See 
cases  there  cited. 

(o)  Qttarrell  Y.  Bechford,  1  Madd. 
281  ;  Webb  v.  Borke,  2  Sch.  &  L.  676 ; 
Eyre  v.  Hughes,  2  Ch.  D.  148,  164. 
See  also  decrees  in  Godfrey  v.  Watson, 
3  Atk.  618  ;  Keesom  t.  Clarkson,  4  Ha. 
97  ;  Moore  v.  Fainter,  6  Jur.  903. 

(p)  Exton  y.  Greaves,  1  Yem.  138. 
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the  rent-oharge,  who,  on  payment,  has  a  legal  right  of  entry;  if  Chap.  LIV. 
the  grantee  has  a  right  to  be  reimbursed  the  expenses,  it  must     i  6  (ill). 
be  under  the  terms  of  his  grant  (q). 

Though  costs  and  expenses  property  incurred  for  work  done 
on  the  mortgaged  property  must  be  paid  by  the  mortgagor  as  a 
condition  of  redemption,  they  do  not  constitute  a  debt,  by  virtue 
of  implied  contract,  recoverable  for  which  an  action  can  be  main- 
tained by  the  mortgagee  against  the  mortgagor  (r). 


iy. — Of  taking  Aocounts  with  Bests. — Where,  in  taking  the  When  the 
accounts  of  real  estate,  it  appears  that  the  rents  and  profits  beorderedto 
received  by  a  mortgagee  in  possession  materially  exceed  the  ^.i*^®^ 
interest  due  on  the  mortgage  debt,  the  Court  may  direct  a 
balance  to  be  struck  and  the  surplus  rents  and  profits,  after 
meeting  the  interest,  to  be  applied  yearly,  or  sometimes  half- 
yearly,  in  the  reduction  of  the  principal  («).      This  is  called 
taking  the  account  with  rests.     Bests  will  not  be  directed  if  the 
excess  of  rents  and  profits  is  trifling  (t). 

The  principle  on  which  rests  are  directed  in  such  cases  is,  Principle  of 
that  where  a  mortgagee,  so  long  as  any  principal  moneys  to^^!"^ 
remain  due  \mder  his  mortgage,  receives  rents  and  profits  in 
excess  of  the  interest  from  time  to  time  due  to  him,  and,  instead 
of  paying  over  such  surplus  to  the  mortgagor,  retains  it,  and 
applies  it  to  his  own  use,  it  is  not  just  that  the  mortgagor 
should  continue  to  pay  interest  on  the  whole  mortgage  debt; 
but  the  surplus  rents  and  profits  periodically  retained  by  the 
mortgagee  must  be  deemed  to  have  been  so  retained  in  reduction 
of  the  principal. 

The  form  of  a  decree  with  rests  is  as  follows : —  Form  of 

decree  with 

1.  Account  of  principal  and  interest  and  costs.  ' 

2.  Account  of  rents  and  profits  on  the  foot  of  wilful  default,  &c. 

3.  And  let  what  shall  appear  to  be  due  on  the  said  account  of 
rents  and  profits  be  applied  first  in  discharging  the  interest,  and 
ihen  in  sinking  the  principal  money  secured  by  the  mortgage,  and 
if  the  same  shall  break  in  upon  the  principal,  then  rests  are  to  be 
made  from  time  to  time,  and  interest  to  be  computed  only  on  the 
residue  thereof  (ti). 


(q)  Sooper  ▼.  Cooke ^  2  Jnr.  N.  S.  (»)  Thorneyeroft  v.  Crockett^  2  H.  L. 

527  ;  20  Beav.  639.  G.  239. 

(r)  Exp.  Fe%Hng»,  Se  Bneyd,  25  Ch.  {t)  ShephardY,  Elliot,  4  Madd.  254. 

B.  338,  0.  A.  (h)  Seton  (6th  ed.),  1956. 

E  E  2 


yL^xzr,}jsa. «  Ki-%Hr«,  etc. — xccocsr^ 


§5  ;t. 


Aiii 


«-«.4 


•    •      «       »    »  • 


pr-y.^^  13.  tL*  Liziii*  of.  i.:.,  and  in:Seicac  is  v>  be  eocirir^ 
r^^«ir:tlT*  '"AlaiK:*;:*  at  a  rate  of  4  |«t  cent,  p^a*  az 

XfiJiTJ-A  'A  to   M  ci£l:2fi^  in  sock  l-alasce,  so  as  to 
tali,  i/^.*  witL  wdKivind  i!i2erest  tk^reoa  x' 


S2Ld 


duDge  the 


AfAfnuX  with 


T;j5  proper  mcde  of  tajr'r.g  the  Sii-ojont  with  rests  app»n  to 
V*.  tlat  M  jr>jn  as  tn«  morigmgee  has  reeeiTed  a  scni  exceeding 
t:.^  ^Tr.rnT.t  of  interest,  a  rest  fk  j:iI*1  he  xnaiie,  and  from  that 
dat^  tL^  «Ti?>5eqi^riLt  ancTial  rests  skD^iId  he  ocmpntetl,  so  that  if 
the  datfr  of  the  mortgage  deed  he  in  July,  and  the  mortgagee 
nf^ir^A  sams  in  Febraaiy  cxce^r^iing  the  interest  then  doe,  a 
r<^  fthouM  be  t^iken  in  Febroazj,  and  annnal  rests  he  thence- 
forth co:r.p'it^l  from  that  time,  and  not  from  July  v*. 

A  balance  most  be  struck  at  each  rest  br  deducting  the 
arr.ourit  of  the  payments  from  the  amount  of  the  receipts^  and 
charging  interest  on  the  balance  up  to  that  time  z\ ;  and  the 
interest  of  each  preceding  balance  must  be  included  in  the 
T/alance  then  stated,  and  interest  computed  on  the  total  amount, 
f»o  as  to  cliarge  the  accoimting  party  with  compound  interest  (<?>. 

A  direction  to  take  the  account  witb  rests  is  not  of  course ; 
the  usual  course  is  not  to  give  such  a  direction  (6).  The  right 
of  the  mortgagee  not  to  be  paid  off  piecemeal  must  be  taken 
into  consideration  (c).  Some  special  grounds  must  therefore  be 
shown,  as  that  the  rents  and  profits  received  by  the  mortgagee 
during  his  possession  have  considerably  exceeded  the  interest  {(f) ; 
m  if  he  lias  fiet  up  an  unfounded  claim  to  the  equity  of  redemp- 
tion (n,  or  denies  his  character  as  an  incumbrancer  (/) ;  so  where 
a  m^iitgage^;  in  possession  comes  to  a  settlement  of  accoimts,  by 


fx,  Coiham  T.  Went,  1  Bear.  380.  See 
H*-tr/n  <Oth  ed,;,  1966. 

(y)  iSinningUm  t.  ffanccod,  T.  ft  B. 
477.  An  to  the  effect  of  a  direction  on 
a  diy^rce  to  make  annnai  reeta,  aee 
JItighinytim  t.  Grant,  6  Mj.  ft  Cr.  268, 
and  cMtn  there  cited. 

(z,  Raphael  r.  Boehm^  11  Ve«.  92, 
110. 

(a)  Tatei  r.  Eambly,  1  Madd.  14. 

(b)  Davis  r.  May,  19  Ves.  382 ;  Fifich 
T.  Brotcn,  3  Bear.  70 ;  Donovan  v. 
Frickei',  Jac.  168 ;  BaMwin  t.  Xww,  4 


L.  J.  Ch.  1 13.  Bnt  see,  as  to  Irelaiid, 
Graham  t.  Walker^  11  Ir.  £q.  R.  415. 

{c)  fforlock  T.  Smith,  1  CJolL  287. 
See  Ashvortk  t.  Lordy  36  Gh.  D.  545, 
at  p.  551. 

(d)  Gould  ▼.  Tmtend,  2  Atk.  633; 
Doncvan  t.  Fricker,  Jac.  168;  SehoU^ 
field  T.  Ingham,  C.  P.  Coop.  477. 

(f)  Montgomery  y.  Calland,  14  Sim. 
79 ;  Dougku  t.  Culrerwell,  4  De  G.  P. 
ft  J.  20;  3'a<Mma/  Bank  of  Au$tralana 
▼.  rni/^,  #r.  Co.,  4  App.  Ca.  391. 

(/)  Incorporated  Soe,  T.  Riehurds^  1 
Dr.  &  War.  258. 
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whioh  it  appears  that  no  interest  is  then  due,  or  the  interest  then  Cha'p.  LIV* 
due  is  converted  into  principal,  and  the  mortgagee  afterwards     §  6  (iv). 
continues  in  possession  (g). 

If  no  special  grounds  are  shown  for  a  direction  to  take  annual 
rests  as  from  the  beginning  of  the  account,  the  Court  will  not 
generally  direct  annual  ]:ests  as  from  a  later  date,  so  long  as 
anything  remains  due  under  the  mortgage  (h). 

The  master  must  not  take  annual  rests  of  rents  received,  imless 
specially  directed  by  the  decree  (i)  ;  and  where  directions  are 
omitted  they  cannot  be  directed  in  chambers  under  Ord.  XXXIII. 
r.  2  (A-). 

Where  there  is  a  material  excess  of  rent,  the  fact  that  no  Rests  directed 
interest  was  in  arrear  when  possession  was  taken  may  be  re-  where  no 
garded  by  the  Court,  when  taken  with  other  circmnstances,  as  "^*«"**  ^ 
affording  a  special  ground  for  directing  rests  to  be  taken  (/). 

But  the  Court  will  not  generally  direct  rests  if  the  interest 
was  in  arrear  when  the  mortgagee  took  possession  (m).  It  seems 
that  rents  which  are  in  the  hands  of  a  receiver  when  the  mort- 
gagee is  let  into  possession,  and  which  are,  by  a  prior  decree, 
directed  to  be  paid  over  by  him  on  passing  the  accounts  to  the 
mortgagee  (although  such  payment  does  not,  in  fact,  take  place 
till  long  after),  will,  with  reference  to  this  question  of  an  arrear 
of  interest  being  due,  be  taken  as  already  paid  when  the  mort- 
gagee took  possession ;  and  the  same  rule  applies  to  money  in 
Court,  and  which  by  the  decree  is  directed  to  be  paid  to  the 
mortgagee  in  part  satisfaction  of  his  debt  (n). 

From  the  circumsbfnces  of  the  case,  the  mere  fact  of  an  arrear  ^|j®^  '««*« 

Tinll  i!)f)t  Dfi 

of  interest  being  due,  or  not,  when  the  mortgagee  takes  posses-  directed, 
sion,  may  not  be  decisive  upon  the  question  of  rests;  thus, 
where  the  mortgagee  is  desirous  to  take  possession  to  defend  his 
mortgage  (n),  or  the  mortgagee  has  been  driven  by  the  acts 
of  others  to  take  possession,  and  been  harassed  by  litigation  and 
thereby  put  to  costs  (even  though  the  oosts  have  afterwards 


iff)  WxUon  V.  Cluer,  3  Beav.  136. 

(A)  DavU  y.  May,  19  Ves.  382 ; 
laUer  y.  Daahumd,  6  Sim.  462 ;  Wihon 
T.  Cluer,  8  Beay.  136 ;  SehoUfield  y. 
Zoektcoodt  32  Beay.  439.  Bat  see  inf, 
p.  1230. 

(0  Oouid  y.  Tanered,  2  Atk.  683 ; 
Webber  y.  Hunt,  1  Madd.  13 ;  Davis  y. 
May,  G.  Coop.  240 ;  Donovan  y.  Frieker, 
Jac.  168;  Keesom  y.  Clarkton,  4  Ha. 
97. 


{k)  NeUon  y.  Booth,  3  De  Q.  &  J. 
119. 

(0  Shephard  y.  Elliot,  4  Madd.  254 ; 
Kelson  y.  Booth,  3  Be  G.  &  J.  119, 127 ; 
Scholefield  y.  Loekwood,  32  Beay.  439  ; 
Moore  y.  Fainter,  6  Jar.  903. 

(m)  Stephens  y.  WeUinys,  4  L.  J.  Ch. 
281  ;  Wilson  y.  Cluer,  3  Beay.  136 ; 
Moore  y.  Fainter,  6  Jur.  908. 

(n)  EorUeh  y.  Smith,  1  Ck>ll.  287. 
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been  adjudged  to  be  paid  bim  bj  bis  opponent),  and  bis  own 
conduct  has  been  bee  from  barshness  or  Tezaiion ;  or  if,  in  the 
case  of  leaseholds,  the  security  is  endangered  by  non-payment 
of  gTOond'Zent,  or  insurance,  or  throngb  want  of  repairs  (o),  or 
where  possession  is  taken  of  a  copyhold  toayoid  a  forfeiture  [p)^ 
rests  will  not  be  directed  against  hing,  though  no  rent  was  in 
arrear  when  he  entered  into  poasession. 

If  interest  was  in  arrear  when  the  mortgagee  took  pooseaaion, 
the  fact  that  such  arrears  were  subsequently  paid  off  will  not  be 
a  ground  for  a  direction  to  take  the  account  against  the  mort- 
gagee with  rests  (7). 

Bests  are  not  directed  where  the  occupation  is  under  an 
agreement  for  tenancy  with  the  mortgagor  (/'). 

Where  bills  have  been  giyen  for  the  arrears  of  interest  when 
the  mortgagee  takes  poaBession,  which  are  afterwards  dis- 
honoured, no  rests  are  directed,  for  the  interest  is  conodered  to 
have  been  in  arrear  when  possession  was  taken  («). 

If  rests  have  been  directed  in  a  redemption  suit  afterwards 
abandoned,  and  a  foreclosure  suit  is  commenced  by  the  mort- 
gagee, the  accounts  will  be  taken  with  rests  in  the  new  suit, 
although  there  is  no  eyidence  in  the  new  suit  to  warrant  a  decree 
with  rests  (/). 

If  a  mortgagee  continues  in  possession  after  the  rents  and 
profits  receiyed  by  him  haye  fully  satisfied  the  debt,  he  will  be 
regarded  as  ayailing  himself  of  another  man's  money  for  lus 
own  use  and  benefit,  and  he  ought  to  be  charged  with 
interest  (fi). 

Where,  therefore,  a  large  balance  is  found  to  haye  been  due 
from  the  mortgagee  at  the  time  of  the  conmiencement  of  the 
action,  annual  rests  will  be  decreed  on  further  consideration 
against  a  mortgagee  in  possession  from  the  time  it  was  ascer- 
tained the  debt  was  paid  oS,  although  rests  were  not  directed 
by  the  preyious  orders  and  decrees  under  which  the  accounts 
were  taken,  and  though  interest  was  not  prayed  by  the 
action  (al) ;  and  such  rests  will  be  directed  as  well  in  the  case 


(0)  Patch  V.  mid,  30  Beay.  99. 
(p)  Carter  v.  James,  W.  N.  (1881) 
27 ;  29  W.  E.  437. 

(q)  Finch  V.  Broum,  3  Beav.  70, 

(r)  Page  v.  Limcood,  4  CI.  &  F.  399. 

(«]  Dobeon  r.  Land,  4  De  G.  &  S.  575. 

(()  Mifrrit  v,  hlip,  20  Bcav.  654. 


(u)  Wilsm  Y.  Metcalfe^  1  Rnas.  630 ; 
Aahtcorth  y.  Loi'd,  36  Ch.  D.  645,  at 
p.  551. 

(x)  Wilson  Y.  Metcalfe,  1  Ross.  530  ; 
Lord  Trimleston  y.  Samill,  1  Ba.  ft  Be. 
377,  388 ;  Aehu^orth  y.  Lord,  36  Ch.  D. 
545.  And  see  SeholeJield'Y.  Ingham, 
C.  p.  Coop.  477i  and  notee. 
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of  an  oooupatioii  rent  as  on  an  aooount  of  rents  and  profits  Chap.  LI7. 
actually  received  (y).  §  6  (iv). 

But  it  is  to  be  observed  that  it  is  only  when  it  appears  from 
the  certificate  that  there  is  an  equitable  right  to  charge  an 
accounting  party  with  interest  that  the  Court  directs  the  compu- 
tation of  interest,  when  it  has  not  been  reserved  by  the  original 
decree  (2). 

Where  bankers  improperly,  or  without  title,  retain  money  Bankers, 
overpaid  to  them  as  mortgagees,  they  are  chargeable  with 
interest  thereon  (a). 

If  the  mortgagee  was  already  paid  in  full  at  the  time  of  the  Mortga^ 
filing  of  the  action,  or  on  earlier  demand  made  by  the  mort-  j^^?^  ^ 
gagor,  or  by  some  other  incumbrancer,  he  will  be  charged  with  balances, 
interest  on  the  balance  then  in  his  hands  and  on  all  subsequent 
annual  balances  due  from   him,  not,  in  general,  compound 
interest,  but  simple  interest,  from  the  end  of  each  year,  as  the 
rents  were  received  (5),  and  with  costs  (c),  unless  the  decree  to 
account  contains  no  reservation  on  the  question  of  costs  (c^). 
And  in  such  cases  the  mortgagee  will  generally  be  charged 
with  the  ordinary  rate  of  interest,  as  in  the  case  of  executors 
retaining  balances  in  their  hands,  viz.,  4  per  cent,  (e). 

Where  a  mortgagee  in  possession  is  satisfied  out  of  the  rents  Where 
during  the  suit  for  redemption  before  defence,  and  he  by  his  [^paMofT 
defence  denies  such  satisfaction,  he  will  be  decreed  to  pay  pending  salt, 
interest  on  the  balances  in  his  hands  since  the  mortgage  was 
paid  off,  with  costs  from  the  filing  of  the  defence  (/).    Where 
the  debt  is  so  satisfied  between  the  filing  of  the  defence  and  the 
certificate,  the  mortgagee  will  be  charged  with  interest  on  the 
balance  in  his  hands  at  the  date  of  the  certificate,  and  on  the 
rents  subsequently  received  from  the  respective  times  of  receiving 
ihem  (g). 

(y)   WiUon  y.  JfeUaife,  tup,  {d)  lord  TrimUatoft  y.  MamiU,  1  Ba. 

(c)  Dan.  Gh.  Pr.  (7th  ed.)  p.  950.  &  Be.  877»  388. 

(a)  Zimdon  Chartered  Bank  of  Aut"  [e)  QuarreU  T.  Beekfordy  1  Madd. 
tral\a  y.  White,  4  App.  Ca.  413.  269 ;  Arehdeaetm  v.  Bowee,  M'Gl.  149  ; 

(b)  QuarreU  y.  Beckford,  1  Madd.  Bley  y.  Bead,  76  L.  T.  39,  0.  A. ;  ante, 
269  ;  Archdeacon  y.  Boicea,  M*C1.  149.  p.  1161. 

(e)  Binnington  y.  Harfcood,  T.  &  R.  (/)  Montgomery  y.  Cdlland,  14  Sim. 

477»  485  ;  and  see  4  Beay.  215  ;  Areh-      79. 
deacon  y.  Bowot,  tup,  (^)  Lloyd  y.  Jones,  12  Sim.  49 1» 
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MOETGAGEE'S  BIGHTS,  ETC. — ACCOUNTS. 


Cliap.  LI7. 
§6. 


Section  VI. 


Of  Appropriation  of  Payments. 


General  mle. 


Presumptioii 
where  no 
express  ap- 
propriation. 


Death  of 
surety. 


Jnterest  and 
principal. 


Bight  of 
debtor  to 
appropriate 
payment. 


The  general  rule  as  to  the  appropriation  of  payments  is,  that 
where  there  are  diflFerent  debts,  the  option  of  appropriating  a 
payment  is  in  the  first  plaoe  given  to  the  debtor,  and,  if  not 
exercised  by  him,  is  given  to  the  creditor. 

If  there  is  no  appropriation  by  either  party,  and  there  is  a 
current  account  between  them,  as  in  the  case  of  banker  and 
customer,  an  appropriation  is  made  by  presumption  of  law 
according  to  the  order  of  the  items  of  the  account,  the  first  item 
on  the  debit  side  of  the  account  being  the  item  discharged  or 
reduced  by  the  first  item  on  the  credit  side  (A).  But  this  pre- 
sumption may  be  rebutted  by  evidence  of  a  different  inten- 
tion (/),  and  is  not  applicable  where  the  person  has  not  the 
right  to  appropriate  some  of  the  items,  as  being  illegal  (A). 

After  the  death  of  a  surety,  by  which  the  guarantee  to  secure 
a  current  account  is  at  an  end,  the  appropriation  does  not  con- 
tinue for  the  benefit  of  the  estate  of  the  surety  (/). 

Where  the  payments  are  not  specially  made,  a  general  pay- 
ment shall  be  applied  in  the  first  place  to  sink  the  interest 
before  any  part  of  the  principal  is  discharged  (m) ;  but  this  does 
not  apply  where  interest  has  been  converted  into  capital  (n). 

It  is,  however,  the  right  of  the  debtor  in  the  first  instance  to 
declare  upon  what  account  he  pays  the  money  (o),  according  to 
the  maxim,  quicquid  solvitur^  aolvitur  secundutn  modum  solventis, 
and  when  he  has  so  declaredi  the  destination  of  the  payment 
cannot  be  changed  (/?).  It  is  not  necessary  that  the  person 
paying  the  money  should  in  express  terms  declare  the  appro- 
priation of  it  at  the  time  of  payment ;  it  is  sufficient  if  it  can  be 
inferred  from  the  circumstances  that  he  intended  at  the  time  of 
payment  to  appropriate  it  to  one  account  specifically  (q).    If  the 


(A)  Bevaynes y .  NohU  (Clayton^ 8  Case), 
1  Mer.  585 ;  Be  Stmniny,  (1895)  2  Gh. 
433  ;  The  Mecca,  (1897)  A.  C.  286. 

(i)  City  JJiseount  Co.  y.  McLean,  L.  B. 
9  C.  P.  692. 

(*)  Cunliffe,  Brooks  f  Co,  y.  Black- 
bttm,  ^.  Benefit  Building  Soe.,  9  App. 
Ca.  857. 

(0  Be  Sherry,  25  Ch.  D.  692,  C.  A. 

(m)  Chase  y.  Box,  Freem.  Gh.  261. 


(«)  Parr's  Bank  y.  Yates,  (1898)  2 
Q.  B.  460. 

(0)  MilU  y.  Fowkes,  6  Bing.  N.  C. 
455 ;  Bradley  y.  Eeath,  3  Sim.  643. 

{p)  Hammersley  y.  Knowlys,  2  Esp. 
666 ;  Simson  y.  Ingham,  2  B.  &  Cr.  65. 

{q)  Shaw  y.  Pieton,  4  B.  &  Cr.  715 ; 
Taylor  y.  London  and  County  Banking 
Co,,  (1901)  2  Ch.  231,  C.  A. 
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debtor  omits  at  the  time  of  payment  to  declare  upon  what  Chap.  LIV. 
account  the  money  was  paid,  no  subsequent  deckration  by  him        §  6. 
will  be  effectual  to  effect  an  appropriation  (r). 

If  an  appropriation  has  not  been  declared  by  the  debtor,  nor  When  creditor 
can  be  inferred  from  the  circiunstances,  the  right  of  appropria-  ^ropriate 
tion  then  rests  with  the  creditor  (s),  who  may  make  the  appro- 
priation at  any  time  after  payment  and  before  action  brought 
or  account  settled  between  him  and  his  debtor  {t)» 

This  right  of  a  creditor  to  appropriate  will  not,  however,  be  Moneys  re- 
exerciseable  so  as  to  enable  a  mortgagee  to  apply  moneys  oei^ed  under 
received  by  him  by  virtue  of  the  mortgage  security  in  payment  cannot  be 
of  a  debt  not  secured  by  the  mortgage.  S'^y^olh^ 

Where  a  mortgage  is  given  to  secure  a  current  account,  but  so  debts. 
that  the  whole  amount  of  the  principal  shall  not  exceed  a  certain  2lJ![,'^t 
sum,  any  moneys  received  by  the  mortgagee  from  sales  of  the 
property  must  be  applied  in  reduction  of  the  amount  secured  by 
the  mortgage,  and  cannot  be  appropriated  by  the  mortgagee  in 
satisfaction  of  moneys  in  excess  of  that  amount  owing  on  the 
general  account  between  him  and  the  mortgagor  (</). 

So,  where  a  mortgagee  by  deposit,  being  also  creditor  in  Book  debt, 
respect  of  a  book  debt,  consents  to  a  sale  of  the  premises,  he 
cannot  appropriate  an  instalment  of  the  purchase-money  re- 
ceived by  him  in  payment  of  the  book  debt  (a-). 


!: 


(r)  Wilkinton  ▼.  Sterne^  9  Mod.  427.  (»)  Johnson  v.  Bourne^  2  Y.  &  C.  C. 

[8)  Mills  T.  Fowkes,  6  Ring.  N.  0.  q.  268.     See  Mutton  v.  Feat,  (1900)  2 

(i)  Simson  v.  Inffham,  2  B.  &  Cr.  66 ;  ^'  ^®'  ^'  ^' 

The  Mecca,  (1897)  A.  C.  286.  {x)  Young  y.  English,  7  Beay.  10. 


1^^  moiaiia  of  xointUGEg  of  jasd. 


Part  YH. 
OF  PBIOBITY  OF  MOBTGAGES. 


CHAPTER  LV. 

OF  THE  FSIORITT  AB  BFTWEEK  THEM8ELTEB  OF  SUCCESSiyE 

MOBTGAGEES  OF  LAXD. 

Section  L 
Of  the  Pbiobity  of  a  Mortgagee  hatikg  the  Legal  Estate. 

L — Where  Eqnitief  are  equal,  Legal  Estate  prerafls. — ^'  In  cequali 
jure^  melwr  e^l  conditio  possidentis :  wliere  equity  is  equal  the  law 
eliall  prevail,  and  he  that  hath  onlj  a  title  in  equity  shall  not 
prevail  against  law  and  equity." 
^^i^£hiniLi  ^^  oonridering  this  role  of  equity,  Lord  Hardwicke  re- 
U  founded,  marked  {a)  that  ^'  it  oould  not  happen  in  any  other  country  but 
this,  because  the  jurisdiction  of  law  and  equity  is  administered 
in  different  Courts,  and  creates  different  kinds  of  rights  in 
estates ;  and  therefore,  ^  Courts  of  Equity  break  in  upon  the 
common  law,  where  necessity  and  conscience  require  it,  still 
they  allow  superior  force  and  strength  to  a  legal  title  to  estates ; 
and,  therefore,  where  there  is  a  legal  title  and  equity  on  one 
side,  the  Court  of  Chancery  never  thought  fit  that,  by  reason  of 
a  prior  equity  against  a  man  who  has  a  legal  title,  that  man 
should  be  hurt,  and  this  by  reason  of  the  force  which  the  Court 
necessarily  and  rightly  allows  to  the  common  law  and  to  legal 
titles ;  but  if  this  had  happened  in  any  other  coimtry,  it  could 
never  have  been  made  a  question ;  for  if  the  law  and  equity  are 
administered  by  the  same  jurisdiction,  the  rule,  qui  prior  eat 
tempore^  potior  est  Jure,  must  hold." 

(a)  jrori/e^  v.  Birhhead^  %  Vee,  Seo.  674, 
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The  Judicature  Act  (5),  however,  has  made  no  alteration  in  cbM,  LV. 
the  law  in  this  respect.    All  Divisions  of  the  Court  can  now     ft  i  ri\ 
administer  both  law  and  equity,  but  now,  as  formerly,  where  rui©  not 
equities  are  equal,  legal  estates,  powers,  and  interests  must  altered  by 

•1  Jnd.  Act. 

prevail. 

A  mortgagee  who  has  the  legal  estate,  as  a  general  rule,  Paisne  legal 
prevails  over  all  other  mortgages,  charges,  and  incumbrances  (c),  ^^^S^ 
whether  he  be  the  first  or  a  subsequent  incumbrancer.  to  i>rior 

The  doctrine  that  where  equities  are  equal  the  legal  title  will  mmtg&gee. 
prevail  applies  in  favour  of  all  equitable  incumbrancers  who.  Extent  of  the 
without  notice  of  prior  equitable  interests,  get  in  the  legal  estate  ^*™^®* 
from  persons  who  commit  no  breach  of  trust  in  conveying  it  to 
them.  A  puisne  mortgagee  who  advanced  his  money  without 
notice  of  a  prior  mortgage  getting  in  a  legal  estate,  can  recover 
the  land  in  an  action  against  the  first  mortgagee ;  and  any  one 
of  several  equitable  incumbrancers  can  gain  such  priority  over 
the  rest  (d).  If  the  owner  of  an  equitable  estate  makes  a 
mortgage,  and  then  acquires  the  legal  estate,  and  makes  a  second 
mortgage  in  such  form  as  to  pass  to  the  second  mortgagee  the 
legal  estate,  the  latter  mortgage  will  prevail  (e).  The  Court  is 
not  scrupulous  by  what  means  a  bond  fide  incumbrancer,  without 
notice  at  the  time  of  advancing  his  money,  obtains  a  legal 
protection  for  his  security,  for  if  he  get  in  a  judgment  or  statute 
which  is  satisfied,  yet  it  he  can  make  use  of  it  for  his  protection, 
the  Court  wiU  not  interfere  to  prevent  him  (/). 

A  legal  estate  in  reversion  will  be  postponed  to  an  immediate  Priority  of 
legal  interest.  So  if  an  estate  in  fee  is  mortgaged  subject  to  a  i*^^?^ 
term,  an  incumbrancer  who  gets  in  the  term  wiU  have  priority 
over  the  mortgagee  of  the  fee  {g).  So,  also,  an  inmiediate  term 
created  by  a  tenant  for  life  under  a  power  out  of  the  inherit- 
ance to  secure  a  charge  on. his  life  interest,  was  held  to  have 
priority  over  a  reversionary  portions  term  subsequently  created 
by  him  subject  to  his  life  interest  (A). 

A  mortgage  by  a  tenant  for  life  or  other  limited  owner  of  Priority  of 
setUed  lands  under  sect.  18  of  the  Settied  Land  Act,  1882  (i),  J^ll^^^ 

life  imder 

(*)  36    &    37    Vict.    c.    66,   a.   24,  (/)  £dmtmd$  v.  Povfi/,  1  Vern.  187 ; 

8ab-8.  6.  Sadler  v.  i?f«A,  2  Vern.  30. 

{e)  Bao.  Abr.  Mortgage,  E.  3.  (^)  £xp.  Knotty  11  Ves.  609. 

{d)  Bates  v.  Brothers,  2  Sm.  &  G.  (A)  Hurst  v.  Hurst,  16  Beav.  372. 

509  ;  BaxUy  t.  Banm,  (1894)  1  Ch.  25,  See  Simpson  y.  0' Sullivan,  7  CI.  &  F. 

C.  A.  550. 

(e)  GoodtitU  v.  Morgan,  1  T.  R.  755  ;  (t)  45  &  46  Vict.  c.  38,  e.  18,  set  out 

Bight  V.  Bucknell,  2  B,  &  Ad.  278.  mite,  p.  400, 
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Chap.  LV. 
'  §  1  (i)- 

Settled  Land 
Acts. 


Aoqoisition 
of  legal 
reversioiiary 
term. 


Acquisition 
of  satisfied 
or  attendant 
term. 


Legal  estate 
of  part  of 
property. 

When  legal 
estate  may  be 
got  in. 


as  extended  by  sect.  11  of  the  Settled  Land  Act,  1890  (A), 
passes  to  the  mortgagee  the  legal  estate  in  fee  or  for  any  less 
estate  or  interest  the  subject  of  the  settlement,  and  so  gives  to 
the  security  priority  over  all  estates,  interests,  and  chaises 
subsisting  or  to  arise  thereunder,  except  such  as  are  prior  to  the 
settlement,  or  as  have  been  conveyed  or  created  to  secure  money 
actually  raised  at  the  date  of  the  mortgage  deed,  and  also 
except  leases  and  fee  farm  and  other  grants  for  valuable  con- 
sideration made  prior  to  that  deed(/).  Mortgagees,  therefore, 
who  have  lent  their  money  on  the  security  of  the  land  are  not 
to  have  their  security  on  the  land  itself  transferred  to  the 
purchase-money  at  the  will  of  the  tenant  for  life  (m). 

It  was  held  in  one  case  (w),  by  Sir  R.  Malins,  V.-C,  that  the 
assignment  of  a  nominal  legal  reversion  in  a  term  of  years 
would  prevail  over  an  equitable  charge  on  the  property.  On 
appeal  the  Lords  Justices  expressed  some  doubt  as  to  the  correct- 
ness of  the  decision,  but  the  case  was  compromised  before  it  had 
been  fully  argued,  and  consequently  no  judgment  was  delivered. 

In  like  manner  an  equitable  incmnbrancer  might  use  a  satis- 
fied term  for  his  protection  (o),  even  against  the  Crown  (/?). 
Nor  is  it  material  that  no  consideration  be  paid  by  the  mort- 
gagee for  the  assignment  of  a  judgment  or  term(^).  But  no 
protection  was  afforded  by  getting  in  a  term  attendant  on  the 
inheritance  (r),  and  the  above  observations  as  to  terms  do  not 
apply  if  they  are  merged  under  the  Satisfied  Terms  Act  (s). 

Getting  in  the  legal  estate  in  part  of  a  security  will  not  pro- 
tect the  incumbrance  over  the  rest  (i). 

If  the  incumbrancer  have  no  notice  at  the  time  of  his  advance, 
he  can,  as  a  general  rule,  get  in  the  legal  estate  or  title  at  any 
time,  either  before  or  at  the  time  of  the  advance  (u) ;  or  at  any 
time  afterwards  (2;),  although  between  payment  and  getting  in 


(At)  53  &  54  Vict.  o.  69,  8. 11,  set  out 
ante,  p.  400. 

(/)  Settled  Land  Act,  1882,  s.  20. 
As  to  the  meaning  of  * '  actually  raised, '  * 
see  Connolly  y.  Keating,  (1903)  1  Ir.  B. 
353.  See  as  to  mortgages  hj  tenants 
for  life,  &c.,  under  their  statutory 
powers,  ante,  pp.  400  et  acq. 

(m)  Be  Mundy  and  Boper,  (1899)  1 
Ch.  275. 

(n)  Be  Bussell  Boad  PiirehaU'Moneys, 
L.  It.  12  Eq.  78. 

(0)  MaundreU  v.  Maundrell,  10  Yes. 
270. 


(p)  2fichoUs  y.  Howe^  2  Vem.  889. 

{q)  Churchill  y.  Grove,  I  Ch.  Ca.  35 ; 
Molt  y.  mil,  2  Vem.  279. 

(r)  NiehoUe  v.  Howe,  2  Vem.  389. 

is)  8&9  Vict.  c.  112. 

\t)  Marsh  y.  Lee,  1  Ch.  Ca.  162. 

(m)  Earl  of  Huntington  y.  Greenville, 
1  Vem.  49.  See  Cooke  y.  Wilton,  29 
Beay.  100. 

ix)  Willoughhyy,  Wilhughhy,  1  T.  R. 
763 ;  Bamett  y.  Wetton,  12  Ves.  130  ; 
Cooke  y.  Wilion,  29  Beay.  100 ;  Sharpe 
y..  Foy,  L.  B.  4  Ch.  35 ;  Taylor  y. 
Bueeell,  (1892)  A.  0.  244. 
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the  legal  title  he  had  notioe  {y)^  and  even  after  suit  {z).    But  he   Chap.  IV. 
oannot  gain  priority  hy  getting  in  the  legal  title  where  there      g  1  (i). 
are  oircumstanoes  which  make  it  inequitahle  for  him  so  to  do  {a). 

It  was  held  that  where  an  incumhrancer  obtains  possession  of  Legal  estate 
the  legal  estate  by  mistake,  he  cannot  avail  himself  of  it  {b) ;  ^^^^ 
but  this  has  been  disapproved  of  (c). 

Where  an  heir  by  mistake  mortgaged  land  belonging  to  Mistake  as  to 
beneficiaries  under  a  will,  and  the  mortgagee  sold  under  his  ^^' 
power  of  sale,  the  beneficiaries  were  held  entitled  to  adopt  the 
sale  and  follow  the  purchase-money  {d). 

This  rule  applies  so  as  to  entitle  a  trustee  to  avail  himself  of  Trostee- 
his  legal  estate  as  a  protection  to  an  assignment  of  the  equitable  n^ortfiragreo 

,  1-11  •!•  may  avail 

mterest  to  secure  money  advanced  by  him  to  his  cestui  que  trust  himself  of 
as  against  a  prior  incumbrancer,  of  whose  charge  he  had  no     ^     ^* 
notice  at  the  time  of  the  advance  {o) . 

ii. — ^Equitable  Mortgagee  with  best  Eight  to  Legal  Estate. —  priority  of 
The  title  of  a  mortgagee  who  has  not  actual  possession  of  the  equitable 
legal  estate  may  nevertheless  be  protected  as  against  other  with  best 
incumbrances,  so  long  as  the  legal  estate  is  outstanding,  if  he  f^^effal^^^ 
has  the  best  right  to  call  for  a  conveyance  or  assignment  of  it ;  estate. 
for  in  such  case,  the  creditor  having  such  right  will,  under 
certain  circumstances,  be  placed  in  equity  in  the  same  situation 
as  if  he  had  obtained  an  actual  assignment  (/).     It  is  sufficient 
if  the  incumbrancer  has  a  declaration  in  trust  of  the  legal 
interest  in  his  favour  {g) ;  or  if  he  has  obtained  the  best  right 
to  call  for  a  transfer,  by  having  done  some  act  short  of  obtaining 
a  transfer,  but  equivalent  to  an  act  of  ownership  (A),  such  as 
obtaining  the  custody  of  the  title  deeds  {i) ;  or  making  the 


(y)  Blackwood  y.  London  Chartered 
Bank  of  Auttralia,  L.  R.  5  P.  G.  92, 
113 ;  Spencer  t.  Pearton^  24  Beav.  266 ; 
Taylor  ▼.  Btuselly  sup. 

(z)  lb, ;  Bates  y.  Brothers,  2  Sm.  & 
G.  509. 

(a)  Taylor  y.  London  and  County 
Banking  Co.,  (1901)  2  Ch.  231,  G.  A. 

{h)  Carter y.  Carter,  ^TS..k3.  617. 

\e)  Fileher  y.  Bawlins,  L.  R.  7  Gh. 
259. 

(d)  Be  Champion,  (1893)  1  Gh.  101, 
G.A. 

(«)  Kewman  t.  Newman,  28  Gh.  D. 
674. 

(/)  See  Wyndham  y.  Biehardson,  2 
Ch.  Ga.  213;   Wilkes  y.  Bod'wgtofif  2 


Vem.  699  ;  Pom/ret  v.  Windsor,  2  Ves. 
Sen.  472,  487;  Bxp.  Knott,  11  Vefl. 
618  ;  Allen  y.  Knight,  11  Jur.  527. 

(g)  TFilhughbyy.Willoughby.lT.'R. 
763 ;  Stanhope  v.  Vemey,  2  Ed.  81  ; 
Wilkes  t.  Bodington,  2  Vem.  699; 
Wilmott  y.  Bike,  6  Ha.  22 ;  Taylor  v. 
London  and  County  Banking  Co,,  sup. 
But  see  contra,  Frere  y.  Moore,  8  Pri. 
476. 

(A)  Fotnfret  y.  Windsor,  2  Ves.  Sen; 
472 ;  Maundrell  y.  Maundrell,  10  Ves. 
271;  JUxp.  Knott,  11  Ves.  609;  Sag. 
V.  &P.  (llthed.)p.  784. 

(»)  Layard  y.  Maud,  L.  R,  4  Eq. 
397  ;  Stanhope  v.  Earl  Verney,  2  Ed.. 
81.     ^ee  ante,  pp.  827  ft  se^. 
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§  1  (ii). 


Agreement 
to  ezeoate 
a  legal 
mori^age. 

Testing 
declaration, 


CSiap.  IfV.  trustee  a  party  to  the  instrument  {k) ;  or  entering  into  a  oontraet 
for  a  legal  mortgage  at  the  time  of  the  first  advanoe,  followed 
by  a  conveyance  of  the  legal  estate  without  notice,  which  will 
relate  back  so  as  to  give  priority  over  a  charge  intermediate 
between  the  advance  and  completion  of  the  legal  mortgage  (/). 
But  a  covenant  to  produce  the  deeds  respecting  the  term  will 
not  suffice ;  nor  will  the  bare  right  to  call  for  the  legal  estate 
without  some  act  as  hereinbefore  mentioned  avail.  And  it 
would  seem  that  even  a  declaration  of  trust  will  not  prevail 
against  a  subsequent  bond  fide  incumbrancer  without  notice  who 
has  obtained  an  actual  assignment  (m). 

The  mere  fact  that  an  equitable  charge  contains  an  under- 
taking to  execute  a  legal  mortgage  does  not  defeat  the  right  of 
priority  of  a  subsequent  legal  mortgagee  (n). 

Where  a  mortgagor  by  deposit  declared  himself  a  trustee  of 
the  legal  estate  for  the  mortgagee,  who  subsequently  appointed 
new  trustees  in  place  of  the  mortgagor,  it  was  held  that  a  vesting 
declaration  contained  in  the  deed  of  appointment  operated  so  as  to 
divest  the  legal  estate  out  of  a  subsequent  legal  mortgagee  with 
notice  of  the  trust,  and  enabled  the  equitable  mortgagee  to  set  it 
up  against  a  prior  incumbrance  of  which  he  had  no  notice  at 
the  date  of  his  own  equitable  mortgage  (o). 

The  indorsed  receipt  of  the  trustees  of  a  benefit  building 
society  vests  the  legal  estate  in  the  persons  who  have  the  best 
right  to  call  for  it  (p).  And  accordingly,  where  a  member  of  a 
building  society  made  a  mortgage  to  the  trustees  of  the  society, 
and  a  subsequent  mortgage  to  the  respondents ;  the  appellants 
paid  ofE  the  society's  mortgage,  and  the  receipt  of  the  trustees 
was  indorsed  thereon ;  the  mortgagor  at  the  same  time  made 
a  fresh  mortgage  to  the  appellants,  who  had  no  notice  of  the 
respondents'  mortgage,  to  secure  the  amount  paid  to  the  society 
and  a  further  advance  to  the  mortgagor ;  it  was  held  that  the 
appellants  were  entitled  to  add  the  further  advance  so  as  to 
rank  in  priority  over  th^  respondents'  mortgage  (^). 


Effect  of 
Btatutoiy 
receipt  of 
building 
eocietj. 


(A)  Maundrell  v.  Maundrell,  sup, 

\T)  Cooke  V.  WiUatt,  29  Beav.  100 ; 
Taylor  ▼.  London  and  County  Banking 
Go.f  inf, 

(m)  Stanhope  v.  JEarl  Verney^  sup. 

(n)  Garnham  v.  Skipper^  55  L.  J.  Ch. 
263 ;  explaining  a  dictum  to  the  con- 
trary in  MaxJieldY,  Burton,  L.  B.  17 
Eq.  17,  at  p.  19. 


(o)  London  and  County  Bank  v, 
Goddard,  (1897)  1  Gh.  642.  And  flee 
Taylor  v.  London  and  County  Banking 
Co.,  (1901)  2  Ch.  231,  C.  A. 

(jp)  Ante,  p.  583. 

\q)  Hoaking  v.  Smith,  13  App.  Oa. 
582,  OTerruling  Pease  y.  Jackson,  L.  B. 
3  Gh.  576,  and  Bobinson  v.  Trevor^  12 
Q.  B.  D.  423,  G.  A. 


JUDGMENT  CBEDITOK. 
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iii. — Judgment  Creditor. — A  judgment  creditor  who,  by  actual   Chap.  LV. 
execution  at  law,  obtains  the  legal  estate  will  also  be  thereby     §  1  (iii). 
given  priority  over  incumbrancers  whose  securities  are  subs^ 
quent  in  date  to  his  judgment. 

By  the  stat.  27  &  28  Yict.  c.  112,  a  judgment  did  not  affect 
the  lands  of  the  debtor  until  such  lands  had  been  actually  taken 
in  execution  (r).  And  now,  by  the  Land  Charges  Act,  1900  («), 
a  judgment  does  not  operate  as  a  charge  on  land  until  a  writ  or 
order  enforcing  it  is  registered.  Mere  equitable  execution 
cannot,  of  course,  give  to  the  judgment  creditor  any  legal  title. 
If,  however,  the  lands  are  extended  at  law,  the  judgment 
creditor  thereupon  becomes  tenant  by  elegit^  having  the  legal 
estate  in  the  lands;  but  even  under  the  old  law  a  judgment 
creditor  only  took  by  his  elegit  such  interest  as  the  debtor  him- 
self had  in  the  lands  {t) ;  and  the  stat.  1  &  2  Yict.  c.  110,  s.  13, 
gives  to  the  judgment  creditor  only  such  and  the  same  remedies 
in  a  Court  of  Equity  against  the  hereditaments  charged  by  the 
judgment  as  he  would  be  entitled  to  in  case  the  judgment 
debtor  had  power  to  charge  the  same  hereditaments,  and  had  by 
writing  under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  the  judgment  debt  and  interest.  Although,  there- 
fore, the  legal  estate  will  be  recognized  in  equity,  yet  it  will 
not  enable  the  creditor  to  claim  priority  by  virtue  of  that  estate 
over  equitable  incumbrances  prior  in  date  to  his  judgment, 
inasmuch  as  the  debtor  himself  had  only  an  interest  in  the  land 
subject  to  such  prior  incumbrances,  and  could  not  have  any 
power  to  charge,  or  agree  to  charge,  the  lands  in  favour  of  the 
creditor  so  as  to  defeat  them  {u). 


Section  IE. 

Of  TACKiNa. 

i, — ^Nature  and  Extent  of  the  Doctrine  of  Tacking  generally. —  Xaoking 
The  possession  or  acquisition  of  the  legal  estate  by  a  mortgagee  ^f^^^  _ 

combranoers, 
(r)  See  anU^  p.  669.  See  LangUm  y.  Eorton,  1  Ha.  649,  at 

(0  63  &  64  Vict.  0.  26,  8.  2 ;  anU,      P-  J^  eij^*"*^'*  ^'  ^"^"^^  1  J-  &  H. 
P'  ^^^'  («)  See  Whitwwth  t.  Gaugain,  8  Ha. 

(0  WMtworthy.Gaugain,  I  Th.72S.      416,427,429. 


1240  PRIORITIES  OF  MORTGAGES  OF  LAND. 

Chap*  LT.    not  onlj  gives  him  prioritj  as  against  other  incnmbruicera, 
1 2  ^i).      whether  prior  or  suhseqnent  in  point  of  time  to  the  secority  to 

'  which  that  estate  is  annexed,  hnt  may  also  give  prioritj  to 

securities  npon  the  same  property,  whether  originally  created 
in  his  favour,  or  in  favour  of  a  third  person  and  subsequently 
got  in  by  him,  with  the  effect  of  squeezing  out  or  postponing 
the  securities  of  intermediate  incumbrancers. 

A  mortgagee  cannot,  however,  thus  gain  priority  where  the 
circumstances  are  such  as  to  make  it  inequitable  for  him  to  do 
80^  as  would  be  the  case,  for  example,  if  the  legal  estate  were 
held  on  express  trusts,  or  if  it  were  vested  in  a  satisfied  mort- 
gagee (j-). 

Fooadiition  of  This  doctrine,  which  is  usually  termed  the  doctrine  of  tacking, 
is  founded  upon  the  maxim,  that  ''where  equities  are  equal  the 
law  shall  prevail,"  and  forms  an  exception  to  the  general  rule  of 
equity  that  incumbrances  shall  rank  in  priority  in  point  of  time. 
The  Judicature  Act  {y)  has  not  altered  the  doctrine  of  tacking. 

Extent  of  The  doctrine  of  tacking  is  applicable  both  to  real  and  personal 

esiate,  and  its  effect  is  only  to  change  the  order  of  priority,  and 
not  to  alter  the  mode  of  discharging  the  securities  (z). 

Taitkiofir  -   The  doctrine  of  tacking  is  of  long  standing  and  firmly 

a^r^edof.'  established,  though  it  has  at  times  been  viewed  with  dis- 
favour (a). 

There  is,  however,  nothing  in  itself  inequitable  in  so  dis- 
arranging equities  {b). 

Abolition  Vy        The  doctrine,  which  is  entirely  based  on  the  superior  force 

1874 ;  ^  '  *^d  strength  allowed  by  the  Courts  of  Equity  to  a  legal  title  to 
estates  ((?),  is  in  its  effect  often  productive  of  great  hardship, 
and  the  attention  of  the  legislature  having  been  directed  to  the 
subject,  it  was  provided  by  the  Vendor  and  Purchaser  Act, 
1874  (d)y  s.  7,  that,  after  the  commencement  of  the  Act  («), 
protection  and  priority  by  legal  estate  and  tacking  should  not 
be  allowed. 

repealed  by         This  enactment  was  repealed  as  to  England,  as  from  the  day 

Act  1875.  "  0^  which  it  came  into  operation,  by  the  Land  Transfer  Act, 

{x)  Taylor  y.  Sussell,  (1892)  A.  C.  btun  in  Jennings  y.  Jordan^  6  App.  Oa. 

244.  at  p.  714. 

(y)  86  k  87  Vict.  o.  66.  (^j  Taylor  y.  Rutull,   (1892)  A.  C. 

\z)  Lord  Duntany  y.  Latotteh^^  1  Sch.  244,  261,  per  Lord  Maonaghten. 
&  L.  137, 163 ;  Montgomery  y.  Donokoe^  {e)   Wortley  y.  Birkkead^  2  VeB.  Ben. 

6  Ir.  Ch.  R.  168.  674.     See  anU,  p.  1234. 


2 


(a)  1  Vem.  187.    See  Holt  y.  Mill,  Id)  37  &  38  Viot.  o.  78. 

Yem.  279.    See  alao  per  Lord  Black-         \$)  7th  Angiut,  1874. 
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1875  (/),  B.  129,  except  as  to  anything  duly  done  thereunder    Chap.  LV. 
before  the  oommencement  of  the  latter  Act  {g) ;  and,  as  to      §  2  (i). 
Ireland,  it  was  repealed  by  sect.  73  of  the  Conveyancing  Act, 
1881  (A). 

By  the  Yorkshire  Registries  Act,  1884  (0,  ss.  14, 16,  it  is  pro-  Tacking  not 
vided  that,  as  regards  lands  and  hereditaments  within  the  three  Yor^Sre! 
ridings  of  the  county  of  York,  and  the  town  of  Ejngston-on- 
Hull,  mortgages  and  other  assurances  rank  in  priority  according 
to  the  dates  of  their  registration,  except  in  cases  of  actual 
fraud  {k) ;  and  no  priority  or  protection  by  legal  estate  or 
tacking  is  given  or  allowed  after  the  commencement  of  the  Act, 
except  as  against  any  estate  or  interest  existing  prior  to  such 
commencement,  although  the  person  claiming  such  protection 
is  a  purchaser  for  value  without  notice. 

Begistration  of  deeds  in  Middlesex  is  not  notice,  and  the  Middlesex, 
general  rules  as  to  tacking  apply  to  mortgages  of  lands  in  that 
county  (/). 

But  registration  of  title  under  the  Land  Transfer  Acts,  1876  I^M^d  Trana- 
and  1897,  would  seem  almost  necessarily  to  be  notice  (m),  and 
tacking,  therefore,  appears  to  be  abolished  in  the  case  of  regis- 
tered charges. 

The  doctrine  of   taking  has  been  adopted  by  the  Irish  Irdand. 
Courts  («),  but  its  application  is  now  rendered  obsolete  by  the 
provisions  of  the  Irish  Registry  Act  (o),  whereby  the  priority  of 
incumbrances  inter  se  is  regulated  according  to  the  time  at  which 
the  memorials  thereof  were  respectively  registered  {p). 

Tacking  may  be  effected  in  one  of  two  ways  so  as  efiEectually  ^^  °**y 
to  oust  a  mesne  incumbrancer.    Either  an  equitable  mortgagee 
may  protect  himself  by  getting  in  a  prior  legal  mortgage  (q), 
or  a  legal  mortgagee  may  tack  a  further  advance  (r),  or  a 
subsequent  judgment  or  statute  («),  or  a  subsequent  equitable 


(/)  38  &  39  Viot.  0.  87. 

(^)  1st  Jannary,  1876. 

[h)  44  &  46  Yict.  o.  41. 

(i)  47  &  48  Yiat.  c.  54. 

(k)  Battiam  y.  Hobaony  (1896)  2  Gh. 
403. 

(/)  Bedford  y.  Baekhomey  2  Eq.  Ca. 
Abr.  616;  Catory,  Cooley,  1  Cox,  182. 
See  Arden  y.  Arden,  29  Oh.  D.  702. 

(m)  See  60  &  61  Viot.  c.  66,  8.  8  (1). 

(n)  BwheU  y.  BusheU,  1  Sch.  k  L. 
90;    Underwood  y.  Lord  Churtown,  2 

VOL.  II. 


Sch.  &  L.  41 ;  Fentland  y.  Stokes,  2 
Ba.  &  Be.  76. 

(o)  6  Anne,  c.  2. 

(p)  Post,  p.  1268. 

{q)  Gfoddard  y.  Complin,  1  Oh.  Oa. 
119. 

(r)  Bedford  y.  Backhouse,  Kelynge, 
6;  Williams  y.  Owen,  18  Sim.  697; 
Lloyd  y.  Attwood,  3  De  O.  &  J.  614. 

(s)  Shepherd  y.  Tttlev,  2  Atk.  348 ; 
Jackson  y.  Longford,  2  Vee.  Sen.  662 ; 
Brace  v.  Duchess  of  Marlborough,  2  P. 
Wms.  491. 

F  F 
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Chap.  LY.   Becnritj  originallj  made  to  secure  moneys  advanced  by  another 
i  2  (!)•      person  and  transferred  to  himself  (t), 

ii. — Anies  in  Brace  v.  Dnchess  of  Karlborongh. — ^The  doctrine 

of  tacking  was  discussed  very  fully  in  the  case  of  Brace  v. 

Duchess  of  Marlborough  (w),  wherein  three  general  rules  were 

laid  down,  which  it  is  proposed  in  this  place  to  state  and 

discuss,  pointing  out  in  what  respects  the  law  as  laid  down  in 

that  case  has  been  confirmed  or  altered. 

First  rule.  The  first  general  rule  laid  down  in  Brace  v.  Duchess  of 

kmOeSite      Marlborough  is,   "that  if  a  third  mortgagee  buy  in  a  first 

willpreysil.     mortgage,  though  it  be  pendente  litcy  pending  a  bill  brought 

by  the  second  mortgagee  to  redeem  the  first,  yet  the  third 

mortgagee  having  obtained  the  first  mortgage,  and  having  the 

law  on  his  side  and  equal  equity,  he  shall  thereby  squeeze  out 

the  second  mortgagee." 

Bole  loDff  The  rule  in  question  appears  to  have  invariably  prevailed  in 

eqnitj.  equity ;  for  we  find  it  laid  down  in  a  very  early  case  (a?),  "that 

it  was  the  constant  practice  of  the  Court,  if  a  purchaser  bond  fide 
did  buy  in  an  eigne  incumbrance,  statute,  or  judgment,  and 
there  were  a  judgment  or  statute  mesne  between  that  and  his 
purchase,  of  which  he  had  no  notice  at  his  purchase,  that  he 
should  protect  his  purchase  with  the  eigne  incumbrance  so 
bought  in ;  and  that  though  judgments  were  on  record,  and  a 
purchaser  was  bound  to  take  notice  thereof  at  law,  yet  in  equity, 
where  the  consignee  of  a  judgment  comes  to  be  helped  to  extend 
his  judgment  against  a  purchaser,  he  must  show  express  notice 
of  the  judgment  in  the  purchaser,  or  else  shall  never  be  relieved 
against  the  purchaser." 

This  rule  was  re-affirmed  in  the  leading  case  of  Marsh  v. 
Lee  {y)j  and,  since  that  decision,  it  has  never  been  open  to  ques- 
tion that  if  a  purchaser  or  mortgagee  comes  in  upon  a  valuable 
consideration  without  notice,  and  purchases  a  precedent  incum- 
brance, "the  legal  title  shall  protect  his  estate  against  any 
person  that  hath  a  mortgage  subsequent  to  the  first  and  before 
the  last  mortgage,  though  he  purchased  in  the  incumbrance 


(0  Cooke  V.  WiUon,  29  Beay.  100.  (y)  2  Ventr.  337.    See  8,  C,  inWh. 

(")  ChurehUl^Y.  Grwe,  1  Oh.  Ca.  36.       *  ^-   ^'   ^-   ^'  (^*^  ^'^  ^®^-   ^^• 
See  Racket  y.  Wakefield^  Haid.  172.  p.  107. 
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after  he  had  notice  of  the  second  mortgage ;  for  he  hath  both   Chap.  LV. 
law  and  equity  "  (s).  §  2  (ii). 

On  this  proposition  a  matter  of  great  importance  occurs,  Lis  pendens 
viz.,  that  although  the  third  mortgagee  get  in  the  first  mort-  ^^*  °^^ 
gage,  &c.,  pendente  lite,  he  shall  nevertheless  be  allowed  to  ta«ok. 
The  principle  on  which  the  doctrine  is  founded  is  satisfactorily 
explained  by  Lord  Keeper  Henley  (a).  He  says,  "  The  rule  of 
equity  requires  no  more  than  that  the  third  mortgagee  should 
not  have  had  notice  of  the  second  at  the  time  of  lending  the 
money ;  for  it  is  by  the  lending  the  money  without  notice  that 
he  becomes  an  honest  creditor,  and  acquires  the  right  to  protect 
his  debt.  But  he  is  not  compelled  to  look  for  this  protection 
till  his  debt  is  in  danger  of  being  prejudiced;  and,  therefore, 
when  that  danger  is  first  discovered  to  him  (whether  it  be  by 
suit  in  equity,  or  by  any  extra-judicial  means),  as  the  honesty 
of  his  debt  is  not  affected  by  the  discovery,  so  the  right  of  pro- 
tecting that  debt,  and  the  efficacy  of  such  protection,  are  not 
prejudiced ;  hence  arose  the  rule  which  permitted  the  subsequent 
incumbrancers  to  purchase  pendente  lite  J' 

This  point  may  be  considered  as  established.  It  will  be  seen 
that  in  Marsh  v.  Lee  there  was  in  fact  lis  pendens  at  the  time 
the  mortgage  was  got  in,  and  in  subsequent  cases  the  rule  has 
been  adhered  to  (b). 

But  although  it  is  thus  established  that  lis  pendens  is  not  Deox«e 
sufficient  to  prevent  the  third  mortgagee  from  tacking  his  debt  ^d^^ 
to  a  prior  security,  yet  the  Court  will  not  allow  him  to  tack 
after  a  decree  to  settle  priorities  has  been  made.  In  Bristol  v. 
Hungerford  (c),  a  mortgage  creditor  got  in  a  judgment  after 
the  first  decree  was  made,  and  in  truth  after  the  Master's 
report ;  and  Liord  Cowper  held  that  the  mortgagee  should  not 
have  the  benefit  of  the  judgment  to  protect  his  mortgage. 

In  a  subsequent  case  {d)y  Lord  Hardwicke  confirmed  Lord 
Cowper's.  decree;  and  in  a  more  recent  case  (^),  Lord  Eldon 
observed,  ^^  There  is  no  difficulty  upon  the  point  as  to  a  decree 
to  settle  priorities.    After  that,  you  cannot  tack  certainly,  for 

(s)  See  Taylor  Y.Ruuell,  (1892)  A.  C.  Bates  t.  Johnson,  John.  304 ;  Rooper  y. 

244.  Harrison,  2  K.   &  J.   86;   Baiiey  y. 

(a)  Belehier  y.  Butler,  I  Ed.  522,  at  Barnes,  (1894)  1  Gh.  26,  G.  A. 

p.  630.  {c)  2  Vem.  624. 

{b)  Turner  v.  Rxehmond,  2  Vem.  81 ;  \d)   Wortley  y.  Birkhead,2Yw,  Sen. 

Robinson  y.  Davison,  1  Bro.  G.  G.  63 ;  574. 

Bsaeoek  y.  Burt,  4  L.  J.  (N.  S.)  Gh.  33 ;  (e)  Exp,  Knott,  11  Yee.  619. 
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Chap.  LV. 
I  2  (ii). 


Adranoeto 
be  tacked 
must  have 
besn  made  on 
the  security 
of  the  land. 


Notice  at 
time  of 
advance 
prevents 
tacking. 


there  is  a  judgment  for  the  creditors  that  thej  shall  be  paid 
aooording  to  their  priorities.  Bat  you  may  (as  held  in  the 
House  of  Lords)  (/),  up  to  the  time  of  the  decree,  struggle 
for  the  tabula  in  nau/ragtOy  and  though  the  decree  is  in  a  sense 
only  a  judgment  upon  the  rights  as  they  stood  at  the  time  of 
the  bill  filed,  yet  it  was  decided  in  that  case  that  imtil  the 
decree  you  may  tack." 

On  the  ground  that  no  right  of  tacking  exists  where  the  siun 
to  be  tacked  was  not  advanced  upon  the  security  of  the  land  {g)j 
a  third  party,  who  advances  money  to  the  vendor  of  an  estate 
contracted  to  be  sold  upon  the  security  of  an  assignment  of  the 
purchase-money,  cannot,  by  getting  in  a  first  mortgage,  tack  to 
that  the  sxmi  he  so  advanced  as  against  the  purchaser,  if  the 
purchase-money  be  exhausted  in  payment  of  incumbrances 
which  had  been  concealed  by  the  vendor  {h) ;  and  the  same 
would  of  course  follow  if  the  purchase-money  had  been  all,  or 
in  great  part,  paid  at  the  time  of  the  contract,  or  had  been 
subsequently  paid  to  the  vendor  without  notice,  on  the  part  of 
the  purchaser,  of  the  claim  of  the  third  party. 

In  all  instances  of  the  right  to  tack,  it  is  essential  that  the 
party  claiming  the  right  had  no  notice  of  the  other  incumbrance 
at  the  time  of  lending  his  money,  for  (as  observed  in  Brace  v. 
The  Duchess  of  Marlborough  (t)),  this  is  his  sole  equity,  and  the 
notice  must  positively  be  denied  (A),  whether  charged  by  the 
action  or  not  (/). 

Notwithstanding  doubts  (m)  whether  there  was  any  case  in 
which  a  third  mortgagee  had  excluded  the  second,  if  the  first 
mortgagee,  when  he  conveyed  to  the  third,  knew  of  the  second, 
it  has  been  decided  that  the  notice  given  by  the  second  mort- 
gagee to  the  first  mortgagee  did  not  prevent  the  third  mortgagee, 
who  lent  his  money  without  notice,  from  tacking  (»).  But  this 
doctrine  is  not  to  be  extended  (o). 

The  general  principles  as  to  notice  as  affecting  the  right  of  an 
equitable  incumbrancer  from  getting  in  the  legal  estate  so  as  to 


( /)  BtlchierY.  ]ler\f<yrth,  6  Bro.  P.  0. 
292. 

(^)  See  ante^  p.  1240. 

(A)  Laeey  v.  Ingle,  2  Ph.  413,  foUow- 
ing  Exp,  Knott,  11  Yes.  617. 

(i)  2  P.  Wms.  at  p.  494. 

{k)  C(uon  V.  Soundy  Preo.  Ch.  226. 

(/)  See  note  to  Jonrs  v.  Thotnas,  3  P. 


"Wms.  243. 

(m)  Maundrell  v.  Maundrell,  10  Yes. 
246;  Maekreth  y.  Symttums,  15  Yes. 
335. 

(n)  I^eaeock  v.  £urt,  4  L.  J.  (N.  S.) 
Ch.  33. 

(o)  jre»t  London,  ^e.  Bank  v.  £eU' 
ancf,  ^c.  iSoe.,  29  Ch.  D.  954,  per  C.  A. 
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protect  his  title,  which  will  be  considered  later  (/;),  equally  affect   (Jhap.  LV. 
his  right  to  get  in  the  estate  so  as  to  tack  his  security  to  a  first      §  2  (ii). 
legal  mortgage,  so  as  to  gain  priority  over  mesne  incumbrancers. 

Where  the  first  mortgagee  has  a  mortgage  of  only  part  of  Tacking  as  to 
the  land,  a  third  mortgagee  of  the  whole  land,  without  notice  of  ^^' 
a  second  mortgage  thereof,  can,  by  tacking,  only  obtain  priority 
over  that  part(^),  and  where  such  first  mortgagee  has  also  a 
statute,  which  is  purchased  by  the  third  mortgagee,  who  extends 
the  land  under  it,  he  still  obtains  no  protection  beyond  the 
extended  value  (r). 

Conversely,  if  the  first  legal  mortgage  extends  to  an  entire  Tadringas 
estate,  a  subsequent  equitable  incumbrancer  of  part  only  of  the  f^^mbranoe 
estate  obtaining  a  transfer  of  the  first  mortgage  is  entitled  to  o^part. 
hold  the  whole  estate,  until  he  is  satisfied,  against  a  mesne 
incumbrancer  either  of  the  whole  («),  or  of  the  part  not  com- 
prised in  his  own  equitable  charge  {t). 

It  was  settled  that,  under  the  old  law,  a  third  mortgagee  Tacking  by 
might  protect  himself  if  he  acquired  the  legal  estate  by  means  prioHudg- 
of  getting  in  a  prior  statute  or  judgment,  and  so  enable  himself  ment  or 
to  squeeze  out  mesne  incumbrancers,  of  whose  charges  he  had 
no  notice,  by  tacking  his  mortgage  to  the  judgment  {u).  The 
reason  for  this  seems  to  have  been  that  inasmuch  as  the  creditor, 
whose  judgment  was  got  in,  had,  by  extending  the  lands  under 
his  judgment,  acquired  the  legal  estate,  and  also  the  debtor's 
interest  therein  at  the  time  when  judgment  was  obtained,  and 
as  the  third  mortgagee  had  originally  lent  his  money  on  the 
credit  of  the  land  over  which  he  had  taken  an  equitable  charge, 
the  Court  allowed  him  to  protect  or  fortify  his  title  by  getting 
in  the  legal  estate  whenever  it  might  be  outstanding,  as  against 
incumbrances  intermediate  between  the  judgment  and  his  own 
mortgage,  and  of  whose  existence  he  had  no  knowledge  at  the 
time  of  his  advance. 

It  was  said  in  an  old  case  (w)  that  the  buying  in  of  satisfied 
incumbrances  might  not  be  allowed  where  a  person  was  de- 
signing a  fraud ;  and  where  by  fraud  a  prior  incumbrance  was 


{p)  Potty  pp.  1327  et  teq.  70 ;  62  L.  T.  736. 

(q)  Marsh  v.  Lee,  2  Ventr.  337.  («)  Chf*rehUl  v.  Grove,  1  Oh.  Ca.  36 ; 

;*:  y,                   *  Maeket  v.   Wakefield,  Hard.  172;  Ed- 

yi  ^^'                                    ^  nwnde  v.  Povey,  1  Vem.  187 ;  Sadler  y. 

(«)  Bovey  ▼.  Skipwith,  1  Ch.  Ca.  201.  Bueh,  2  Vem.  30. 

(0  Atherley  y.  BamHi,  W.  N.  (1886)  («)  Edmunde  y.  Povey,!  Vem.  187. 
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Chap.  LY. 
i  8  (ii)- 

Wliethera 
puisne 
inomnfanuMM 
can  be 
tacked  to  a 
judgment. 


Tacking  in 
bankmptoy. 


procured  to  be  vacated,  tbe  person  aggrieved  was  put  in  the 
game  position  as  if  it  were  in  force  (t/). 

The  question  was  formerly  thought  to  he  one  of  some  doubt 
whether  the  purchase  of  a  prior  judgment  (even  though  the  land 
had  been  actually  delivered  in  execution,  so  as  to  give  to  the 
creditor  the  legal  estate)  would  enable  a  subsequent  incum- 
brancer to  tack  his  equitable  charge  to  the  judgment,  so  as  to 
claim  priority  as  against  mesne  incumbrancers. 

It  appears  to  have  been  formerly  assumed  that,  inasmuch  as 
an  execution  creditor  was  by  1  &  2  Vict.  c.  110,  s.  11,  compelled 
to  have  his  accounts  taken  in  a  Court  of  common  law,  which,  as 
a  general  rule,  paid  no  attention  to  equitable  doctrines,  such  as 
that  of  tacking,  the  effect  of  the  enactment  was  to  abolish  the 
doctrine  of  tacking,  so  far  as  regards  the  buying  in  of  a  prior 
judgment  by  a  subsequent  incumbrancer.  It  is,  however,  con- 
ceived that  in  the  present  state  of  the  law  there  is  little  or  no 
doubt  as  to  the  right  of  a  subsequent  incumbrancer  to  get  in 
and  ta^k  his  incumbrance  to  a  prior  judgment  perfected  by 
registration. 

The  bankruptcy  of  a  mortgagor  does  not,  as  a  general  rule, 
deprive  a  mortgagee  of  his  right  of  tacking  (s).  In  Ex  parte 
Knott  (fl),  it  was  endeavoured  to  be  maintained  by  the  assignees 
that  the  bankruptcy  resembled  a  decree  to  settle  priorities,  after 
which  there  can  be  no  tacking,  as  before  noticed  (6).  But  the 
Chancellor  denied  the  position,  and  said  the  commission  was  no 
judgment ;  it  was  only  a  conveyance  for  the  security  of  credi- 
tors ;  from  which  it  followed,  that  the  issuing  of  the  commission 
or  fiat  would  not  prevent  the  right  of  the  mortgagee  to  tack, 
independently  of  the  question  of  the  advance  being  made  after 
the  conmiission  or  fiat  issued ;  and  the  same  will  apply  to  pro- 
ceedings under  the  present  Act  {c). 


Second  rule. 

Judgment 
creditor 
cannot  tack 
hiB  judgment 
to  a  Arst 
mortgage. 


The  second  rule  laid  down  in  Brace  v.  The  Duchess  of  Marl- 
borough (d)  is,  "  that  if  a  judgment  creditor,  or  creditor  by  statute 
or  recognizance,  buys  in  the  first  mortgage,  he  shall  not  tack 
or  unite  this  to  his  judgment,  &c.  («),  and  thereby  gain  a 


(y)  Barl  of  HuntxngUm  v.  Oremvilk. 
1  Yem.  49. 

(z)  Selby  V.  Fomfret,  3  De  G.  F.  &  J. 
695 ;  potty  p.  1260. 

ia)  11  Ves.  617. 

(h)  Anto,  p.  1243. 


(e)  46  &  47  Yiot.  o.  62. 

U)  2P.  Wma.  491. 

[e)  It  is  obviouB  that  the  meaning 
Lb  that  a  judgment  creditor  shall  not 
tack  to  a  precedent  mortgage  his  judg- 
ment|  &o. 
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preference ;  for  sueh  a  oredltor  cannot  be  called  a  purchaser.  Chap.  LV. 
nor  has  he  any  right  to  the  land ;  he  has  neither  ^t/^  in  re^  or  Jus  §  2  (ii). 
ad  rem.  AU  that  he  has  by  his  judgment  is  a  lien  on  the 
land,  but  non  constat  whether  he  will  ever  make  use  of  it,  for  he 
may  take  his  debt  out  of  the  goods  of  his  debtor  hy  fieri  facias^ 
or  may  take  his  body,  after  which,  during  the  defendant's  life, 
he  can  have  no  other  execution :  besides  which,  the  judgment 
creditor  does  not  lend  his  money  on  the  immediate  view  or 
contemplation  of  the  land,  nor  is  he  deceived  or  defrauded 
though  his  debtor  had  before  made  twenty  mortgages  of  his 
estate ;  but  a  mortgagee  is  defrauded  or  deceived  if  the  mort- 
gagor has  already  mortgaged  his  land  to  another." 

This  rule  and  the  reasons  for  it  are  so  distinctly  explained  in  Reasons  for 
the  preceding  statement  that  little  remains  to  be  said  on  it.  **^""®* 
The  distinction  between  the  right  of  a  puisne  mortgagee,  having 
a  specific  lien,  to  tack  his  mortgage  to  a  judgment,  and  of  a 
judgment  creditor,  having  no  actual  charge  or  lien,  but  only  a 
prospect  of  acquiring  one,  or,  as  it  wa^  sometimes  inaccurately 
called,  a  "  general  lien,"  to  tack  his  judgment  to  a  mortgage, 
seems  to  have  been  fully  established.  It  was  recognized  by 
Lord  Hardwicke,  in  an  anonymous  case  (/),  and  there  put  on 
the  ground  that  the  judgment  creditor  does  not  trust  to  the 
credit  of  the  estate. 

In  Ux  parte  Knott  (^),  Lord  Eldon  explained  that  a  mere 
judgment  creditor,  though  he  deals  originally  for  a  lien,  does 
not  get  an  estate  originally  in  the  land;  he  has  neither  yu«  in  re^ 
nor  JUS  ad  rem;  he  is  therefore  entitled  only  as  a  judgment 
creditor  to  an  elegit,  and  cannot  tack.  And  it  may  be  inferred 
from  the  judgment  in  Whittcarth  v.  Oaugain  (A),  that  the  law  in 
this  respect  remains  unaltered  by  1  &  2  Yict.  c.  110  ;  for  if  the 
effect  of  the  judgment  is  only  to  charge  the  interest  which  the 
debtor  has  remaining  in  him,  the  creditor  can  have  no  right  by 
means  of  tacking  to  cut  out  an  incumbrance  which  preceded  his 
judgment.  It  has  been  held  that  a  judgment  creditor  had  not, 
merely  by  virtue  of  1  &  2  Yict.  c.  110,  s.  13,  such  an  interest  in 
the  limds  of  his  debtor  as  to  enable  him  to  tack  a  subsequent 
mortgage  (t). 

(f)  2  Yes.  Sen.  662.  {h)  3  Ha.  416. 

{jf)  11  Tee.  619.    And  see  SUphmtm 

V.  Mayward,  Pkec.  Ch.  810 ;  Breerton  (0  See  Bmkam  y.  Kmme,  3  De  G.  F. 

v.  /0ftM,  1  Eq.  Ca.  Abr.  326.  &  J.  318. 
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CkMf.  LT*  Tuftiamifli  s^  under  the  ttaL  27  &  28  Tict  e.  112,  no  jndg- 
f  2  (li).  menty  statute,  or  'leoognizanoe  affected  land  until  the  land 
VMs^M  li^  I'^^Q  actually  delivered  in  execution,  it  is  dear  that  the 
•tat.  27  4  28  rig^  to  tack  a  judgment  to  a  fint  mortgage  coold  not  ariae 
until  soch  deliTery  in  execution.  And  inasmudi  as  under  the 
Landa  Chargea  Act,  1900,  no  judgment  or  leoognismoe  is  now  a 
cha^e  on  land  untQ  the  writ  or  order  enforcing  it  is  T^;istered, 
it  is  dear  that  there  ia  no  right  to  tack  a  judgment  to  a  first  mort- 
gage until  aoch  registradon.  It  doea  not  seem  that  even  after 
registration  there  is  anything  in  this  Act  to  improTO  the  position 
of  a  judgment  creditor  in  this  respect  oyer  that  which  he  held 
under  the  stat  1  &  2  Yict.  c.  110,  ortomake  any  alteration  as  to 
what  may  be  taken  in  execution,  that  is  to  say,  the  debtor's 
interest  in  the  land  subject  to  the  prior  equities ;  it  is  conceived 
that  the  creditor  can  take  that  interest  only,  and  thus  cannot  get 
rid  of  the  mesne  incumbrances  by  getting  in  a  first  legal  mort- 
gage. The  point  may,  it  is  thought,  be  r^;arded  as  now  settled, 
notwithstanding  former  doubts  on  the  point  (k). 


Third  mla* 

Vint  inort* 

gaflreemajr 

tackfnrther 

adTftnoes  on 

•tatateor 

jodgiiieiit. 

BMMnfor 
the  role. 


The  third  rule  in  Brace  y.  The  Duchess  of  Marlborough  (/)  is, 
that  if  a  first  mortgagee  lends  a  further  sum  to  the  mortgagor 
upon  a  statute  or  judgment,  he  shall  retain  against  a  mesne 
mortgagee  until  both  his  securities  are  satisfied. 

The  reason  for  the  rule,  as  given  by  Sir  J.  Jekyll,  M.  B.,  in 
this  case  is,  that  ''it  is  to  be  presumed  that  the  mortgagee  lent 
his  money  on  the  statute  or  judgment  as  knowing  that  he  had 
hold  of  the  land  by  the  mortgage,  and  in  confidence  lent  the 
further  sum  on  a  security  which,  though  it  passed  no  present 
interest  in  the  land,  yet  must  be  admitted  to  be  a  lien  thereon." 
In  other  words,  the  justification  for  the  rule  is,  that  the  mort- 
gagee, having  originally  lent  on  the  credit  of  the  estate,  and 
having  made  his  further  advance  on  the  security  of  a  judgment 
giving  him  an  inchoate  charge  (which  he  may  at  any  time 
perfect  by  registration),  must  be  deemed  to  have  continued  to 


{k)  Mr.  Fiaher  (Mortgagea  (4th  ed.), 
p.  666)  waa  of  a  oontraiy  opmion,  on 
the  ground  that  the  stat.  1  &  2  Yiot. 
0.  110  puta  the  judgment  creditor  on 
the  footing  of  an  equitable  inoum- 
brancer,  formerly  as  from  the  time 
when  he  obtained  hia  jud^ent,  and 
now  from  the  time  when  hia  oharg^e  ia 
perfected.    It  ia  to  be  obeexred,  how- 


ever, that  neitheir  Act  puta  the  creditor 
in  that  position  as  from  the  time  at 
which  the  debt  was  incurred,  at  which 
time  it  cannot  be  said  that  the  creditor 
relied  on  the  land  for  payment. 

{I)  2  P.  Wms.  at  p.  491.  See  Shsp- 
herd  v.  TitUy,  2  Atk.  348 ;  Bedford  v. 
£aekhouM,  2  Eq.  Ca.  Abr.  615  ;  Anon.y 
2  Yes.  Sen.  662. 
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look  to  that  credit  for  repayment  of    his  further  advance,    Chap.  LV. 
unlike  a  simple  contract  creditor,  who  cannot  be  presumed,  at      §  2  (ii). 
the  time  he  lent  his  money,  to  have  done  so  on  the  credit  of  the 
land,  so  as  to  entitle  him  to  tack  his  judgment  to  a  prior  legal 
mortgage. 

The  rule  applies  with  even  greater  force  where  the  further  Rale  applies 
advance  is  made  on  the  security  of  a  subsequent  mortgage  or  subsequent 
charge,  and  so  necessarily  on  the  security  of  the  land,  as  when  incumbranoea, 
it  is  made  on  a  statute  or  judgment  (m). 

The  security  for  the  further  advance  must  be  in  writing ;  for  Further 
though  an  equitable  mortgage  may  be  made  by  mere  deposit  of  J^^i^  in 
deeds,  the  principle  does  not  apply  where  the  deeds  are  ahready  writing. 
in  the  possession  of  the  lender  as  legal  mortgagee  (n). 

This  rule  results  from  the  doctrine  already  noticed,  viz.,  where  Principle  of 
equities  are  equal,  the  law  shall  prevail.  But  this  principle  ^^^' 
will  not  apply  unless  the  first  mortgagee  has  the  legal  estate,  or 
the  better  right  to  call  for  it;  for  otherwise,  as  hereafter 
noticed  (o),  the  incumbrancers,  whether  by  mortgage,  judg- 
ment, statute,  or  recognizance,  will  be  payable  according  to  the 
priority  of  their  respective  incumbrances ;  nor  will  it  apply  if 
the  first  mortgagee  had  notice  of  the  mesne  incumbrance  at  the 
time  of  making  the  further  advance  {p)y  or  if  it  was  made 
pendente  lite  (^),  the  suit  being  duly  registered. 

First,  then,  a  first  mortgagee,  in  order  to  entitle  him  to  tack  ^rs*  ™ort- 
a  further  advance  as  against  mesne  incumbrancers,  must  either  Have  legal 
actually  have  the  legal  estate,  or  must  have  the  best  right  to  ^  *h?to°c^^* 
require  it  to  be  conveyed  to  him.     What  will  put  a  mortgagee  for  it. 
in  this  position  has  been  already  considered  (r). 

Secondly,  in  order  to  give  a  first  mortgagee  the  right  to  tack  First  mort- 
a  further  advance,  he  must  at  the  time  of  making  such  advance  ^fTavo^ 
have  had  no  notice  of  the  mesne  incumbrances.  notice  at  time 

of  adyanoe. 

Although  a  mortgage  is  expressly  made  to  secure  the  sum  ' 
then  lent,  and  also  further  advances,  and  although  the  second 
mortgage  is  made  to  another  person,  with  notice  of  the  first, 
yet  if  the  further  advances  are  made  by  the  first  mortgagee  ^ 
with  notice  of  the  second,  the  first  mortgagee  cannot  tack  such   > 

(m)  Gordon  v.  Oraham^  2  Eq.  Ca.  (o)  Pott^  pp.  1256  et  8eq. 

Abr.  59S ;  Morret  v.  Paske,  2  Atk.  52 ;  \p)  Lloyd  ▼.  Atttaood,  3  De  G.  &  J. 

Godfreyy,IS4eker,3^BeAy.2S0;   WyUie  612. 
T.  Polleny  11  W.  R.  1081.  iq)  Morrtt  v.  Pasks,  2  Atk.  53. 

(n)  Exp,  Hooper^  1  Mer.  7.  (r)  Ante^  p.  1237. 
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COiap.  LY. 
§  2  (U). 


Farther 
adyanoe  made 
pendente  lite 
cannofc  be 
taoked. 


Farther 
adyanoee 
after  act  of 
bankruptcy. 


Mortgagee 
must  claim 
both  mort- 
gages in  the 
same  right. 


advanoeB  against  the  second  («).  And  the  doctrine  applies  as 
well  to  a  case  where  the  prior  mortgagee  has  covenanted  to  make 
the  further  advances  as  to  a  case  where  the  further  advances  are 
voluntary  {t).  Where  the  first  mortgage  is  to  trustees  as  joint 
tenants  on  a  joint  account,  notice  to  one  of  them  of  a  second 
mortgage  is  sufficient  to  displace  their  right  to  tack  a  further 
advance  (u). 

A  purchaser  with  notice  of  a  mortgage  or  deposit  to  cover 
future  advances  is  not  bound  to  inquire  whether  any  future 
advances  have  been  made  after  the  mortgagee  has  notice  of  the 
sale  {x). 

Further  advances  made  to  a  person  wrongfully  in  possession 
of  the  equity  of  redemption  may  be  taoked,  if  the  mortgagee 
had  no  notice  of  the  bad  title  (y). 

As  none  but  a  bond  fide  purchaser  of  a  puisne  incumbrance 
without  notice  of  intermediate  incumbrances  can  tack  it  to  a 
prior  mortgage,  it  is  obvious  that  a  first  mortgagee  cannot  tack 
to  his  mortgage  a  subsequent  incumbrance  got  in  by  him,  or  a 
further  advance  made  by  him  pendente  litCy  as  the  registration 
of  the  lis  pendens  would  a.ffect  him  with  notice  of  the  inter- 
mediate incumbrances  (s). 

A  mortgagee  is  entitled  to  tack  advances  made  without  notice 
of  an  available  act  of  bankruptcy,  and  this  appears  to  have  been 
so  even  before  the  Act  of  1869  (»).  Now  under  the  Bankruptcy 
Act,  1883  (a),  s.  49,  such  advances  made  in  the  interval  between 
the  act  of  bankruptcy  and  the  receiving  order  would  be  protected 
as  a  bond  fide  dealing. 

An  exception  to  the  rule  imder  consideration,  however,  pre- 
vails, if  the  first  mortgagee  takes  the  assignment  of  a  subsequent 
mortgage  as  a  trustee  for  another  person ;  in  which  case  he  shall 
not  be  allowed  to  tack  the  mortgages,  for  if  he  might,  then  a 
mere  stranger  purchasing  the  third  mortgage,  and  declaring  he 


(«)  8ha\o  T.  NeaU,  6  H.  L.  0.  681, 
608;  Hopkiruon  t.  £olt,  9  H.  L.  G. 
514 ;  WiUiame  y.  Owen,  13  Sim.  597 ; 
Blunden  v.  Beearty  6  H.  L.  C.  697; 
Jjmdon  atid  County  Bank  t.  Bateliffe,  6 
App.  Ca.  722;  Union  Bank  of  Scotland 
V.  National  Bank  of  Seotland,  12  App. 
Oa.  53.  In  Baun  y.  City  of  London 
Bretoery  Co.,  L.  B.  8  Eq.  156,  it  was 
held  that  the  rule  is  not  exduded  by 
any  costom  as  between  brewers  and 
distillers. 

{t)  Wett  ▼.   William,  (1899)  1  Gh. 


132,  C.  A. 

(ii)  Freeman  y.  Laifiy,  (1899)  2  Gh. 
355 ;  followed  (1903)  1  Gh.  183. 

{x)  London  and  County  Bank  y.  Bat- 
eliffe,  sup, 

(y)  Young  t.  Toung,  L.  B.  3  Eq.  801, 
wdqu, 

(s)  Morret  y.  Baekey  2  Atk.  52,  53 ; 
CoUet  y.  Be  Gole,  Gas.  t.  Talb.  (Wil- 
liams) 65;  Foxeroft  y.  Bevonshire,  2 
Barr.  938. 

(a)  46  &  47  Vict.  o.  62,  s.  49.  See 
ante^  p.  616. 
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had  bought  it  in  trust  only  for  the  first  mortgagee,  might  taok  Chap.  LV. 
both  together,  and  defeat  all  the  other  incumbrancers  (5)«  §  2  (ii). 
Similarly  (c),  the  executors  of  a  first  mortgagee  who  had  the 
legal  estate  in  his  own  right,  cannot,  as  against  a  mesne  incum- 
brancer, tack  a  mortgage  of  the  equity  of  redemption,  which  had 
vested  in  their  testator  as  the  executor  of  another.  It  is  just  the 
same  as  if  the  estates  were  in  two  different  persons. 

But  the  prior  mortgagee  may  tack  under  a  deed  which  secures 
a  debt  of  his  own,  though  it  also  contains  trusts  for  others  {d). 
And  the  right  to  tack  exists  where  the  mortgagee,  though  trustee 
of  one  debt,  has  a  beneficial  interest  in  it  {e). 

A  mortgagor  cannot,  of  course,  be  allowed,  either  directly  or 
through  the  intervention  of  another  person,  to  defeat  the  rights 
of  creditors  whose  incumbrances  he  has  himself  created.  So, 
where  a  first  mortgage,  and  a  subsequent  charge  in  favour  of  the 
same  mortgagee  to  secure  a  further  advance,  had,  on  being  paid 
off,  been  kept  alive  and  transferred  to  a  trustee  for  the  mort- 
gagor, it  was  held  that  the  trustee  stood  in  the  position  of  his 
cestui  que  trust,  and  could  not  prejudice  the  rights  of  mesne 
incTunbrancers  by  tacking  as  against  them  any  more  than  the 
cestui  que  trust  himself  could  (/). 

The  question  sus  to  whether  a  prior  judgment  creditor  can  Whether 
tack  a  subsequent  security  so  as  to  squeeze  out  mesne  incum-  J^^(§tor'^ 
brancers  would  seem  not  to  be  quite  free  from  doubt.     The  case  ™*y  ^^^ 
of  Smithson  v.  Thompson  (g)  is  sometimes  relied  upon  as  an  security 
authority,  at  all  events  under  the  old  law,  in  favour  of  an  *fi^""*  ^ 

• '  ^     ^  '  mesne  moum" 

answer  in  the  affirmative ;  but  it  is  to  be  observed  that,  in  that  brancers. 
case,  there  were  two  successive  judgments  and  a  mortgage,  and 
it  does  not  appear  from  the  report  that  the  first  judgment 
creditor  had  proceeded  to  execution  so  as  to  acquire  the  legal 
estate  by  virtue  of  his  judgment,  nor  does  it  appear  that  the 
mortgage  was  not  a  legal  mortgage;  so  that  it  is  quite  possible 
that  the  first  judgment  creditor  may  have  acquired  the  legal 
estate  by  virtue  of  his  mortgage,  in  which  case  his  mortgage 
and  his  judgment  had  priority  over  the  second  judgment  quite 
irrespective  of  tacking. 

{b)  JfoiTtf^v.  P(uAv,  2Atk.62;  Shaw  (e)  Fi^iee  y,  Fattnedge^  Amb.   686; 

V.  Neale^  6  H.  L.  C.  681 ;  Spmeer  v.       BlaekweUy.  St/tnet^  cited  id.;  Re  Bag" 
Pearson,  24  Beav.  266;  Bate*  v.  John^      gett,  16  Ch.  D.  117. 

'^(e)  Ba^t  Y.  Wsiton,  12  Vee.  130.      ^^^^  Zedbrooky.  Batsman,  57  L.  J,  Ch, 
Alia  see  Zewi$  v.  Morgan^  6  Pri.  166. 


866. 


{d)  Spencer  t.  Bearton,  sup,  {g)  1  Atk.  620. 
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Cliap.  LV. 
§  2  (ii). 


It  would  seem  that  neither  the  interest  given  under  1  &  2  Yiet. 
c.  110,  nor  a  registered  charge  under  the  Lands  Charges  Aot, 
1900,  would  of  itself  be  sufficient,  without  actual  execution,  to 
enable  a  judgment  creditor  to  tack  a  subsequent  mortgage. 

Upon  the  principle  that  no  security  or  debt  can  be  tacked  to 
a  prior  legal  mortgage,  unless  it  is  a  lien  on  the  land  (A),  a  mort- 
gagee is  not  entitled  to  charge  in  account  against  the  mortgagor 
further  advances  secured  by  bond,  or  to  tack  the  bond  debt  as 
against  mesne  incumbrancers,  whether  by  mortgage,  judgment, 
or  statute  (e).  But  a  bond  debt  may  be  tacked  as  against  the 
heir  or  beneficial  devisee  (A;),  and  a  simple  contract  debt  against 
the  executor  {I). 

The  same  principle  applies  d  fortiori  to  further  ad  vances  which 
are  simple  contract  debts,  in  respect  of  which  the  mortgagee 
cannot  tack  against  creditors  but  must  rely  on  his  ordinary 
remedies  for  enforcing  payment  of  such  a  debt,  and,  in  case  of 
the  bankruptcy  of  his  debtor  or  the  administration  of  his  assets 
after  his  death,  must  come  in  rateably  with  other  creditors  of 
equal  degree  {m). 


Fourth  rale. 

No  taokiog 
where  legu 
estate  ia 
ontstanding. 


The  last  rule  in  Brace  v.  Duchess  of  Marlborough  (n)  is  as 
follows  :  "  It  appearing  that  a  puisne  incumbrancer  had  bought 
in  a  prior  mortgage,  in  order  to  unite  the  same  to  the  puisne 
incumbrance,  but  it  being  proved  that  there  was  a  mortgage 
prior  to  that,  the  Court  clearly  held  that  the  puisne  incum- 
brancer, where  he  had  not  got  the  legal  estate,  or  where  the 
legal  estate  was  vested  in  a  trustee,  could  there  make  no  advan- 
tage  of  his  mortgage  :  but  in  all  cases  where  the  legal  estate  is 
standing  out,  the  several  incumbrances  must  be  paid  according 
to  their  priority  in  point  of  time :  "  Qui  piHor  est  in  tempo)^, 
potior  est  in  jure"  This  rule,  that  tacking  will  not  be  allowed 
where  the  legal  estate  is  outstanding,  is  a  corollary  to  the  general 
rule  that  the  priorities  of  equitable  incumbrances  on  real  estate 
are  regulated  by  order  of  date  (o). 


ij 


[h)  Supra,  p.  1244. 

(t)  Morret  v.  I*aske,  2  Atk.  64.  See 
Holfe  V.  Chester,  20  Beav.  613  ;  Thomat 
V.  Thomas,  22  Beav.  341. 

(A)  Chap.  LIV.,  Sect.  II.  (iv). 

«  iJ.  (V). 

(m)  In  bankraptcy  all  debts  proved, 
with  exoeptions  aa  to  debts  secured  by 
mortgage,  oharge,  or  lien,  and  other 
debts  to  -whioh  priority  is  given  by 


statute,  are  payable  pari  passu.  See 
46  &  47  Vict.  c.  62,  s.  40.  By  the 
Stat.  32  k  33  Vict.  c.  46,  in  the  ad- 
ministration of  the  assets  of  deceased 
Sersons,  specialty  and  simple  contract 
ebts  are  treated  as  being  of  equal 
degree. 

(ft)  2  P.  Wms.  at  p.  496. 
(o)  See  this   rule   considered  post, 
pp.  1266  0t  ssq. 
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iii. — ^Tacking  against  Sureties. — Where  a  man  mortgages  His  Chap.  LY. 
estate,  and  a  surety  mortgages  another  estate,  to  secure  a  mort-  §  2  (iii). 
gage  debt,  and  the  principal  makes  a  second  mortgage  of  his 
estate  to  the  same  mortgagee  for  another  sum,  the  surety  is 
entitled  to  redeem  the  first  mortgage  on  payment  of  the  first 
mortgage  debt  only,  and  the  mortgagee  is  not  entitled  to  tack 
the  second  mortgage  (p) ;  and  the  same  result  follows  whether 
there  is  or  is  not  a  provision  that  the  mortgagee  shall  resort  to 
the  principal's  estate  first  (q). 

But  it  was  held  in  Williams  v.  Owen  (r),  that  if  a  further 
charge  is  afterwards  made  by  the  mortgagor  in  favour  of  the 
same  mortgagee,  the  surety  cannot,  on  paying  off  the  first 
charge,  call  for  an  assignment  of  the  mortgage  security  without 
redeeming  the  further  charge  (r),  unless  a  right  of  redemption 
is  given  him  (r).  The  reason  given  was  that  the  right  to  tack  a 
further  advance  against  the  surety  depended  upon  the  right  of 
the  mortgagee  to  make  the  further  advance,  and  that  if  this 
right  be  not  affected  by  the  agreement  with  the  surety,  the 
right  of  the  latter  will  be  subject  to  the  mortgagor's  power  over 
the  equity  of  redemption,  and  the  further  advance  may  be  tacked 
against  him  (s).  But  Williams  v.  Oicen  (r)  is  at  variance  with 
the  later  case  of  Bowker  v.  Bull  (^),  in  which,  however,  it  was 
not  cited.  It  is  said  by  the  Master  of  the  Rolls  in  Farebrother 
V.  Wodehouse{u)y\hAi  Lord  Oranworth,  in  Bowker  v.  Bull{t)^ 
had  regard  to  the  special  contract  in  that  case  ;  this,  however, 
is  not  so,  for  that  case  was  decided  on  the  broad  principle  that 
the  mortgagee,  when  he  made  his  further  advance,  had  notice 
of,  and  was  bound  by,  the  right  of  the  surety  to  the  first 
security.  Williams  v.  (hven  has  also  been  disapproved  of  (a?), 
and  is  inconsistent  with  Hopkinson  v.  Rolt  {y). 

So  if  the  mortgagee's  right  to  make  a  further  advance  be 
affected  by  notice  of  a  mesne  incumbrance,  such  notice  will  not 
only  prevent  him  from  tacking  as  against  that  incumbrance, 
but  will  also  entitle  the  surety  to  the  benefit  of  the  security, 
on  payment  of  the  original  advance  alone  (s). 


(p)  Bowker  v.  Bully  1  Sim.  N.  S  29.  1  Ch.  192  ;  73  L.  J.  Ch.  145,  0.  A. 

(q)  lb.    And  see  Jonea  v.  Smith ,  2  U)  Sup. 

Yes.  Jon.  372 ;  Aldworth  y.  Bobinsonf  {u)  Sup. 

2  Beav.  287.  (x)  Bawton  v.  Bank  of  Whitehavm, 

(r)   WiUiama  y.  Owen,  13  Sim.  597.  4  Gh.  D.  649 ;  Forbes  y.  Jaekaon^   19 

But  see  i^f.  Gh.  D.  615. 

($)  lb.  ;    Farebrother  y.    JFodehouse,  (y)  9  H.  L.  C.  514. 

23  Beay.  18  ;  Nieholaa  y.  Bidley,  (1904)  (z)  Drew  y.  Loekett,  82  Beay.  499. 
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Chap.  IV.        The  true  principle,  however,  seems  to  be,  not  one  of  tacking 
§  2  (ill),     at  all,  but  that  the  creditor  is  bound  to  keep  the  security  intact 

for  the  benefit  of  the  surety,  and  not  burthen  it  with  further 

advances  (a). 


Section  m. 

Of  Pbiobitt  as  between  Equitable  Mobtgaoes  of  Land. 

Doctrine  of  i, — ^Hotlce  not  applicable  to  Land. — ^The  doctrine  that  priority 
noticeno/  M  gained  by  notice  given  to  the  legal  holder  of  property, 
*^'Shi^^*^  which  applies  to  equitable  interests  in  pure  personalty,  and 
mortgages  of  to  choses  in  action,  is  not  applicable  to  equitable  interests 
in  land,  or  such  personalty  as  is  in  equity  real  estate,  as  to 
which  no  priority  is  gained  by  giving  notice  to  the  trustee  or 
other  person  in  whom  the  legal  estate  is  vested,  and  the  doctrine 
has  been  held  not  to  apply  to  sub-mortgages  ((),  nor  to  an 
assignment  in  equity  of  an  annuity  charged  by  will  upon 
land  (c).  Although  a  mortgage  debt  is  a  chose  in  action,  yet 
where  the  subject  of  the  security  is  land,  the  mortgagee  is 
treated  as  having  an  interest  in  land,  and  priorities  are  governed 
by  the  rules  applicable  to  interests  in  land,  and  not  by  the  rules 
which  apply  to  interests  in  personalty,  and  leaseholds  are  real 
estate  for  the  purposes  of  this  rule  (d).  So,  notice  given  to  a 
first  legal  mortgagee  will  not  affect  the  third  mortgagee,  who 
having  advanced  his  money  without  notice  of  a  second  mort- 
gage shall  afterwards  pay  off,  and  take  a  transfer  of,  the  first 
legal  mortgage ;  such  third  mortgage  overrides  the  second  mort- 
gage, though  the  transfer  was  made  simultaneously  with  the 
advance  by  the  third  mortgagee  (^).  In  like  manner,  notice 
given  by  a  third  mortgagee,  though  accompanied  with  an 
indorsement  on  the  title  deeds  of  the  first  mortgage,  will  not 
give  priority  to  such  third  incumbrancer  over  the  second,  who 
has  given  no  notice  (/). 

(a)  Forbet  y.  Jaekson,  19  Oh.  D.  616,      Boehard  v.  FulUm^  1  J.  &  L.  413. 

^21.  (d)  Taylor   v,    London   and   County 

(b)  Jones  V.    Otbbon,    9    Ves.    407  ;       jBank,  (1901)  2  Cfh.  231,  0.  A. 

Hopkina  v.  Eomsworth,   (1898)  2  Oh.  («)  JPfaooek  v.  JBurt,  4  L,  J.  (N.  S.) 


847. 


Gh.  33. 


(0)  Wlli9hire  y.  lUibbits,  14  Sim.  76 ;  (/)  Joms  y.  Jonss,  8  Sim.  633. 
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But  priority  will  be  gained  by  notice  given  by  the  later  of   diap.  IV. 
two  equitable  inoumbranoers  of  trust  money  produced  by  sale      §  3  (i). 
of  real  estate ;  and  the  same  rule  will  apply  if  the  charges  are  Exoeption  as 
on  a  portion  to  be  raised  by  trustees  out  of  real  estate,  or  on  **^iP"5??®^  °* 
any  such  interest  in  land  vested  in  trustees  as  can  only  reach  and  portions, 
the  hands  of  the  benefioiaiy  in  the  shape  of  money  {g).    The 
rule  also  applies  to  a  reversionaiy  interest  in  the  proceeds  of 
sale  of  land  held  in  trust  for  sale,  but  not  yet  sold  {h). 

It  is  not  to  be  inferred,  from  the  eircumstance  of  an  assignee  Adyisability 
of  an  equitable  interest  in  land  acquiring  no  priority  by  giving  ^'^^j^ 
notice  to  the  owner  of  the  legal  estate,  that  it  may  not  be  a  certain  cases, 
proper  and  prudent  step  to  give  notice.     If,  for  instance,  the 
legal  estate  is  vested  in  a  first  mortgagee,  notice  should  be 
given  in  order  to  prevent  his  tacking  a  subsequent  charge  to 
his  first  mortgage,  or  parting  with  the  legal  estate  to  any  other 
person  on  being  paid  off  (t).  f 

It  is  also  advisable  that  a  puisne  incumbrancer  should  give 
notice  of  his  charge  to  every  prior  mortgagee,  whether  legal  or 
equitable,  in  order  to  prevent  such  mortgagee,  on  an  exercise  of 
his  express  or  statutory  power  of  sale,  from  paying  over  the 
surplus  proceeds  of  sale  to  the  mortgagor  (k). 


ii. — Priority  of  Equitable  Mortgages  of  Land  regulated  by  Genend  rule. 
Order  of  Date. — Where  all  the  incumbrances  on  real  estate  or 
chattels  real  are  equitable,  priorities  are  generally  regulated  in 
order  of  date  and  not  by  priority  of  notice.  Where  equities  are 
equal,  the  prior  equity  prevails :  Qui  prior  eat  tempore^  potior  est 
jure  {I). 

This  rule  applies  equally  whether  the  outstanding  legal  estate 
is  a  fee  or  a  term  of  years  (m),  or  a  term  attendant  upon  the 
inheritance  (n),  if  not  merged  by  the  Satisfied  Terms  Act  (o); 
in  which  latter  case  the  term  will  in  equity  follow  all  the  estates 
subsisting  upon  the  inheritance. 

(a)  Bee  post,  p.  1264.  erofi,  67  L.  T.  351.    As  to  priority  by  . 

(A)  Lloydt  Bank  y.  Fearaon,  (1901)  1  registration  of  mortgages  of  land  in 

Ch.  865.  .  Middlesex  and  Yorksnire,  and  in  Ire- 

(t)  Day.  Con.  (4th  ed.)  Vol.  II.  pt.  ii.  land,  seepostf  p.  1258. 

pp.  231,  232.  (m)  Exp,  Knott,  11  Yes.  63. 

(A)  See  Th<mM  v.  Heard,  (1896)  A.  0.  In)  Charlton  v.  Low,  3  P.  Wms.  830. 

496.  (o)  8  ft  9  Yiot.  o.  1 1 2.    A  term  which 

(/)  Beckett  y.  Cordley,  1  Bro.  C.  0.  was  already  attendant  might  before 

363 ;  Bice  y.  Biee,  2  Drew.  73  ;  Frere  this  Act  haye  been  clothed  with  a  trust 

y.  Moore,  8  Fri.  476 ;  leaae  y.  Woletm-  for  a  mortgagee  or  purchaser. 
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Chap.  LV. 
§  3  (u). 


BnJeonlj 


An  equitable  inoumbranoer  on  land  is  not  bound  to  give  any 
notice,  and  is  not  postponed  by  any  absence  of  activity  in 
asserting  his  rights,  unless  his  acts  amount  to  fraud  (p). 

In  reference  to  the  general  rule  as  to  the  priority  of  equitable 
incumbrances  on  real  estate,  it  is  necessary  to  remark,  that  as 
between  mere  equitable  claims,  equity  gives  no  preference  to 
mortgages,  charges,  liens,  judgments,  or  recognizances,  but 
they  are  all  payable  according  to  their  respective  priority  of 
dates  (q) ;  and  even  if  a  judgment  creditor  obtain  legal  possession 
of  the  lands  by  his  elegit^  and  the  tenant  attorn,  a  prior  equit- 
able mortgagee  or  other  specific  incumbrancer  will  be  preferred 
in  equity,  and  may  there  enforce  his  charge,  upon  the  ground 
that  though  the  judgment  creditor  has  acquired  the  legal  estate, 
he  has  no  beneficial  interest  beyond  the  interest  of  the  debtor 
himself  in  the  land,  viz.,  the  property  subject  to  the  prior 
incumbrance  (r) ;  and  so,  after  a  valid  equitable  assignment  of 
chattels,  a  judgment  creditor  will  not  be  allowed  to  seize  under 
a  fieri  facias  («). 

In  like  manner,  in  the  case  of  a  deposit  of  title  deeds,  which 
are  held  by  the  depositor  subject  to  a  trust,  the  lien  of  the 
depositee  will  be  postponed  to  that  of  the  cestuis  que  trust  (t). 

Bo  where  a  solicitor,  being  a  trustee,  fraudulently  creates  an 
equitable  mortgage  by  deposit  of  the  trust  title  deeds,  the  equity 
of  the  innocent  cestui  que  trust  will  prevail  over  that  of  the 
innocent  mortgagee  (w). 

In  one  case,  A.  being  entitled  to  a  legacy  charged  on  real 


tfe  equ^es'^  estate  devised  to  B.,  by  a  deed  to  which  B.  was  a  party,  and 
are  equal.  which  recited  the  intention  to  keep  the  legacy  charged  on  the 
estate,  assigned  the  legacy  to  trustees  on  the  trusts  of  a  settle- 
ment, and  afterwards  A.,  without  the  concurrence  of  the 
trustees,  released  the  charge,  and  B.  conveyed  the  estate  to  A. 
and  X.  (subject  to  existing  incumbrances),  in  trust  to  sell  or 


{p)  Hooper  V.  HarrUon^  2  K.  k  J. 
86;  Jared  v.  ClemmU,  (1902)  2  Gh. 
899. 

{q)  Beckett  v.  Cordley,  1  Bro.  P.  0. 
363  ;  Symmes  v.  Symandsj  4  Bro.  P.  0. 
328 ;  Manningford  v.  Toleman,  1  Coll. 
670 ;  Itiee  v.  Bice,  2  Drew.  73 ;  2%orpe 
y.  Eoldetoorthj  L.  R.  7  Eq.  139.  See 
Be  Morgan^  Pillgrem  v.  FUlgrem,  18 
Gh.  D.  92,  G.  A.,  anU,  p.  419. 

(r)  Whittcorth  v.  Oaugain^  3  Ha. 
416 ;  Abbott  ▼.  StraUen,  3  J.  &  L.  603. 


(«)  Langton  v.  HorUmt  1  Ha.  649. 

(0  Cory  V.  Eyre,  1  De  G.  J.  k  S. 
149  ;  Shropshire  Union,  fe.  Go,  v.  Beg., 
L.  R.  7  H.  L.  496,  610;  Taylor  v. 
London  and  County  Banking  Co,,  (1901) 
2  Gh.  231 ,  G.  A.  And  see  Be  Champion, 
(1893)  1  Gh.  101,  G.  A. 

(u)  Bradley  v.  Biehet,  9  Gh.  D.  189 ; 
Be  Bieharda,  46  Gh.  D.  689 ;  FoweU  y. 
Zondon  and  Prov.  Bank,  (1893)  2  Gh. 
666. 
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mortgage,  under  wliich  first  a  legal  mortgage  was  created,  and  Chap.  LV* 
secondly  an  equitable  mortgage  was  made  to  a  judgment  §  3  (ii). 
creditor,  who  entered  up  satisfaction  on  his  judgment  in  con-  "^ 
fiideration  of  it ;  the  Master  of  the  Eolls  held  that  the  second 
mortgage  had  priority  to  the  legacy,  on  the  ground  that  the 
equities  of  the  parties  were  not  equal,  and  therefore  that  the 
above  rule  was  inapplicable  {x).  The  decision  in  this  case, 
however,  seems  open  to  question,  for  both  parties  were  equally 
defrauded  and  equally  innocent,  and  the  release,  though  opera- 
tive at  law,  was  inoperative  in  equity.  The  trustees  of  the 
legacy  might,  it  is  true,  have  put  notice  of  the  settlement  on  the 
title  deeds,  but  this  might  not  have  availed  to  give  notice  to  the 
second  mortgagee.  It  is  difficult  to  see  in  the  fact  that  A.  had 
purported  to  release  the  legacy,  a  reason  for  giving  priority  to 
the  second  mortgage  over  the  trustees,  who  were  equally  innocent 
and  earlier  in  time  (y). 

The  rule  "  qui  prior  est  tempore,  potior  est  Jure  "  applies  where  Effect  of 
a  mortgagor  has  practised  a  fraud  on  the  prior  incumbrancer,  by  *™^^- 
falsely  alleging,  at  the  time  that  the  incumbrance  is  created, 
that  he  has  already  created  a  charge  on  the  property  in  favour 
of  a  third  person,  subject  to  which  supposed  charge  the  mort- 
gage is  accordingly  made,  but  which  charge  is  in  fact  created 
subsequently  (s). 

So  where  a  vendor,  after  a  contract  for  sale,  gave  an  equitable 
mortgage  to  a  person  without  notice  of  the  contract,  the  purchaser 
on  specific  performance  was  held  to  be  entitled  to  deduct  his 
costs  from  the  purchase-money  in  priority  to  the  mortgage  {a). 

If  a  subsequent  equitable  incumbrancer,  having  acquired  the 
legal  estate,  as  under  a  trust  for  sale,  sells  the  estate  and  so 
parts  with  the  legal  estate,  he  loses  his  protection,  and  the 
purchase-moneys  in  his  hands  are  subject  to  priorities  according 
to  date  (6). 

The  rule  that  mere  equitable  claims  have  priority  according 
to  date  is  open  to  the  distinction  between  an  equity  and  an 
equitable  estate  or  interest.  A  mere  equity  to  set  aside  a  deed 
for  fraud  or  rectify  it  for  mistake  is  not  such  an  equitable 
estate  or  interest ;  but  trust  money  wrongfully  laid  out  in  land, 

{x)  Greenwood  v.  Churchill^  6  Beav.  («)  Frazer  v.  Jonet,  \TL,Z,  Ch.  353 ; 

314.     See  lU  French^ %  Eutate^  21  L.  R.       Sober  y.  Kemp,  6  Us.  155. 

'(S)^8^'Jio  loss  of  priority  by  fraud  W  ^'^'^  ^-  ^"^  ^^  Ch.  D.  689. 

Or  negligence,  post,  pp.  1313  et  teq.  {b)  Hooper  v.  EarritM,  2  K.  &  J.  86. 

VOL.  II. — C.  G  O 


1258 


PRIORITIES  OP  MORTGAGES  OF  LAND. 


Chap.  LV.  a  vendor's  Uen  for  unpaid  purchase-monej,  and  equitable  in« 
§  3  (11).  cumbrances,  are  interests  or  estates  in  the  land,  and  so  within 
the  rule  (c). 

In  the  former  case,  a  claimant  with  a  merely  equitable  right 
could,  before  the  Judicature  Act,  1873,  have  had  no  relief  as 
against  a  purchaser  for  value  without  notice,  for  equity  would 
take  no  step  whatever  as  against  such  a  purchaser  (d) ;  but 
though  this  rule  is  now  altered,  the  defence  of  purchase  without 
notice  would  never  have  availed,  and  does  not  now  avail  where 
the  Court  is  called  upon  to  make  a  declaration  of  priorities  between 
purely  equitable  claimants,  for,  as  their  several  conveyances  are 
equally  innocent  conveyances,  the  Court  cannot  interfere  in 
favour  of  one  more  than  the  others,  but  must  apply  the  general 
rule  that  they  shall  rank  according  to  the  date  of  their  respective 
securities  (6). 

The  distinction  is,  however,  still  of  some  importance,  for  where 
an  application  is  made  for  simply  equitable  relief,  the  Court  has 
a  discretion  whether  it  will  grant  or  refuse  that  relief,  and, 
therefore,  can  grant  it  on  such  terms  as  the  Court  thinks  fit  to 
impose ;  but  where  a  declaration  of  priorities  is  asked,  no  terms 
of  any  kind  can  be  imposed  (/). 


SEcriON  IV. 


Priority  by  Begistration  of  Mortgages  of  Land. 


Midtneaex 

Registry 

Acts. 


i. — ^The  Statutes  relating  to  Registration  of  Deeds,  &o.,  relating 
to  Land. — By  the  Middlesex  Eegistiy  Act(^),  all  deeds  and 
wills  concerning  estates  within  the  county  of  Middlesex  are 
directed  to  be  registered.  And  all  such  deeds  are  to  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser  or  mort- 


(0)  PhUUps  y.  FhillipB,  4  Be  G.  F.  4; 
J.  208,  218. 

{d)  Jtrrard  y.  Saunden,  2  Yes.  Jun. 
464 ;  Sunter  y.  Waltert,  L.  B.  7  Ch. 
75.  See  as  to  the  plea  of  ptuchase  for 
yalue  without  notice,  post,  pp.  1323 
et  aeq, 

(e)  Phillips  y.  Phillip$,  sup,  at  p.  216 ; 
Cave  y.  Cave,  16  Gh.  D.  639,  646.  See 
Stackhouse  y.  Countess  of  Jersey,  1  J.  & 


H.  721 ;  Prater  y.  Jones,  17  L.  J.  Gh. 
363. 

(/)  Portsea  Island  Building  Soe.  y, 
Barclay ,  (1896)  2  Ch.  298,  308. 

(ff)  7  Anne,  c.  20,  s.  1.  This  Act 
has  been  amended  and  partially  re- 
pealed by  the  Lands  Registry  (Middle- 
sex Deeds)  Aot,  1891  (64  &  66  Vict, 
c.  64),  but  not  so  as  to  affect  the  pro- 
yisions  stated  in  the  text. 
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gagee  for  valuable  oonsideration,  unless  a  memorial  thereof  he  Chap.  LV. 
registered  in  the  manner  thereby  prescribed  before  the  register-  §  4  (i). 
ing  of  the  memorial  of  the  deed  under  which  such  subsequent 
purchaser  or  mortgagee  shall  claim.  But  the  Act  does  not  now 
apply  to  any  instrument  made  after  the  passing  of  the  Lands 
Charges  Act,  1900  (A),  and  capable  of  registration  under  that  Act 
or  the  Land  Charges  Eegistration  and  Searches  Act,  18S8. 

Similar  provisions,  with  some  variations,  existed  with  regard  Yorkshire 
to  deeds  concerning  estates  within  the  North,  East,  and  West  5®?^*^? 
Bidings  of  the  county  of  York,  or  within  the  town  and  county 
of  Kingston-upon-Uull  (i).  But  by  the  Yorkshire  Eegistries 
Act,  1884  (A;),  the  earlier  Yorkshire  BiCgistries  Acts  are  repealed, 
and  the  law  relating  to  the  registration  of  deeds  and  other 
instruments  affecting  lands  and  hereditaments  within  Yorkshire 
and  Kingston-upon-Hull  is  consolidated  and  amended.  The 
repeal  is  not  to  affect  anything  duly  done  or  suffered,  or  any 
right  or  liability  acquired  or  incurred  under  any  enactment  so 
repealed  prior  to  the  commencement  of  the  Act  (/). 

The  present  Act  provides  {m)  that  all  deeds  and  assurances  of 
such  lands^  &c,,  with  certain  exceptions,  executed  after  the 
commencement  of  the  Act  may  be  registered  in  manner  thereby 
prescribed.  No  period  is  limited  by  this  Act  or  by  the  amend- 
ing Act  of  1885  (n),  within  which  assurances  are  to  be  registered. 
Assurances  entitled  to  be  registered  are  to  have  priority  accord- 
ing to  the  date  of  registration,  not  according  to  the  date  of  such 
assurances  or  of  their  execution.  The  Act  does  not  interfere 
with  priorities  as  between  themselves  of  assurances  registered 
on  the  same  day  (o). 

Registration  under  the  Land  Transfer  Acts,  1875  and  1897, 
supersedes  registration  in  the  Middlesex  and  Yorkshire  regis- 
tries {p). 

By  the  Bedford  Level  Act  (g),  all  conveyances  and  charges,  Bedford  Level 
except  leases  for  seven  years,  of  the  95,000  acres  comprised  in  Registry, 
the  Act  are  required  to  be  registered.    But  unregistered  con- 
veyances and  charges  of  such  lands  are  nevertheless  valid  for  all 

(A)  63  &  64  Vict.  o.  26,  s.  4.  (o)  47  &  48  Vict.  c.  54,  s.   14,  as 

(f)  2  &  3  Anne,  c.  4 ;  6  Anne.  c.  36 ;  amended  by  48  &  49  Vict.  c.  64,  b.  4. 

SOeo.n.ce.  But  Bee  in/,  p.  1264. 

(*)  47  &  48  Vict.  c.  64.  (^)  88  &  39  Vict.  c.  87,  b.  127. 

W  -^l-t  January.  1885.  J  il{;"p^"i,";n,^^i:^tr?^ 

(m)  Sect.  4.  been  exempted  from  the  operation  of 

(fi)  48  &  49  Viot.  c.  26.  the  principal  Act. 

gg2 
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Chap.  LV.   purposes  except  for  the  purpose  of  entitling  the  grantees  to  the 
§  4  (1).      privileges  conferred  by  the  Act  (r). 

Begistrjin.         ^^^  Irish  Act  (s)  contains  similar  enactments,  and  also  the 
Ireland.  fnrther  important  provision  that  every  deed  or  conveyance,  a 

memorial  whereof  shall  be  duly  registered,  shall  be  good  and 
effectual  both  at  law  and  in  equity  according  to  the  priority  of 
time  of  registering  the  memorial,  and  according  to  the  right  and 
interest  of  the  persons  conveying.  An  unregistered  charge  will 
therefore  be  postponed  to  a  subsequent  registered  one  without 
notice  (0. 

By  the  Registration  of  Title  (Ireland)  Act,  1891  (m),  local 
registries  of  title  to  land  in  Ireland  have  been  established  in 
that  part  of  the  United  Kingdom.  Such  registration  is  made 
compulsory  in  the  case  of  lands  sold  under  the  Land  Purchase 
Acts ;  but  any  other  Lmds  may  be  voluntarily  registered  under 
this  Act,  and,  if  so  registered,  are  exempted  from  the  operation 
of  tbe  earlier  Act  as  to  registration  of  deeds,  &c.  relating  to 
land  in  Ireland. 

Exemption  ^^  Land  Transfer  Act,  1875  (j-),  exempts  land  registered 

from  local       under  it  from  and  after  the  date  of  registration  from  the  iuris- 
of  documents  diction  of  the  local  registries  for  Middlesex,  the  West,  North, 
Jl^^f^nid     *^^  l^jBLSt  Hidings  of  Yorkshire,  and  the  town  and  county  of 
TraniferAct,   Kingstou-upon-Hull ;  and  no  document  relating  to  any  such 
registered  land  executed,  and  no  testamentary  instrument  re- 
lating to  any  such  registered  land,  coming  into  operation  sub- 
sequently to  such  date  as   last  aforesaid,  is  required  to  be 
registered  in  any  of  tbe  said  local  registries.    But  this  provision 
does  not  apply  to  estates  and  interests  excepted  from  the  effect 
of  registration  under  a  possessory  or  qualified  title,  or  to  an 
unregistered  reversion  on  a  registered  leasehold  title,  or  to 
dealings  with  incumbrsmces  created  prior  to  the  registration 
of  the  land  (j/). 

Subject  to  any  entry  to  the  contrary  on  the  register,  charges 
on  the  same  land  registered  under  that  Act  shall,  as  between 
themselves,  rank  according  to  the  order  in  which  they  are 


(r)   mUis  v.  Brown,  10  Sim.  127.  (m)  64  &  66  Yiot.  o.  66. 

W  6  Anne,  c.  2, 8.  4.    See  JFarburtan  ^^\  ?«  *  f.v^l' °-5;  "iv^^^'    ?" 

-.    T^^t  ^j  «  T>i:   XT  a   1  provisions  of  this  Act  as  to  the  creation 

▼.  Zoveland,  6  Bli.  N.  B.  1.  ^^  regiateation  of  mortgages  there- 

(t)  Fullerion  t.  Provineiat  Bank  of  nnder  are  set  ont  ante,  pp.  43  et  $sq, 
Ireland,  (1903)  A.  G.  309.  W  60  &  61  Vict.  c.  66,  Sched.  I. 
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entered  on  the  register,  and  not  aeoording  to  the  order  in  which   Chap.  L7. 
they  are  created  (s).  §  4  (i). 

Under  the  Indian  Begistration  Acts,  unregistered  deeds  have  J^an  Acts. 
no  effect,  notwithstanding  notice,  either  in  India  or  England  (a), 

"By  the  Land  Registiy  (Middlesex  Deeds)  Act,  1891  (J),  the  piaceof 
Middlesex  Registry  is  transferred  to  the  Land  Registry  estab-  registration. 
lished  under  the  Land  Transfer  Act,  1875  (c). 

By  the  Yorkshire  Registries  Act,  1884  {d),  three  offices  for 
registration  of  deeds,  &c.  are  established,  namely,  at  Northaller- 
ton for  the  North  Riding,  at  Beverley  for  the  East  Riding,  and 
at  Wakefield  for  the  West  Riding. 

The  memorial  of  registry  in  Middlesex  must  be  attested  by  Attestation 
one  witness,  where  practicable,  to  be  a  witness  to  the  deed  or  °*  ™®™orial. 
conveyance  (e).  In  Yorkshire  the  attestation  must  be  by  one 
or  more  witnesses,  one  of  whom,  at  least,  shall  have  been  a 
witness  to  the  execution  of  the  deed  (/).  In  Ireland,  the 
attestation  must  be  by  one  witness,  who  must  have  been  a 
witness  to  the  execution  of  the  deed  (g).  If  a  deed  affecting 
land  in  Ireland  is  executed  in  England,  the  witness  attesting 
the  memorial  must  make  a  declaration  on  oath  before  a  commis- 
sioner for  oaths  or  a  justice  of  the  peace  as  to  such  attest{ition. 

ii. — ^What  Instruments  require  Begistration. — The  Acts  do  OopyhokUi 
not  extend  (A)  to  assurances  of  any  copyhold  estates  or  to  any  ^  ®"®*' 
leases  at  rack-rent,  or  for  a  term  not  exceeding  twenty-one 
years  where  the  actual  possession  and  occupation  go  with  the 
lease,  and  the  Middlesex  Registry  Act  excepted  from  its  opera- 
tion any  of  the  chambers  in  Serjeants'  Inn  or  the  Inns  of  Court 
or  Chancery  in  Middlesex.  It  is,  however,  considered  advisable, 
though  not  clearly  necessary,  to  register  leases  of  copyholds 
where  leases  of  freeholds  would  be  registered,  the  lease  being  a 
common  law  interest  (t).  Since  the  site  of  Serjeants'  Inn  is 
within  the  City  of  London,  it  is  considered  that  the  exception 
of  it  from  the  operation  of  the  Act  was  an  error,  and  does  not 

(z)  Sect.  28.  (^)  6  Anne,  o.  25. 

\a)  Indian  Acts,  No.  zri.  of  1864;  (A)  See  aa  to  Middlesex,  7  Anne, 

No.   zx.   of    1866 ;    Hieks  y.   Bncell,  c.  20,  s.  18 ;  63  &  64  Viot.  c.  26,  s.  4  ; 

L.  B.  4  Gh.  741.  as  to  Yorkshire,  47  &  48  Vict.  c.  64, 

(b)  64  &  66  Vict.  o.  64,  s.  1.  s.  28.    The  exception  was  not  in  the 

Is)  38  &  39  Viot.  c.  87.  ^^^  Riding  Act.    The  Irish  Act  con- 

(d)  47  &  48  Vict.  c.  64,  s.  31.  fines  the  exception  to  leases  for  twenty- 

y^j  -x,  «,  ■««  »a^/u.  u.  t/T,  o.  w*.  ^^^  years  with  actual  possession.    See 

(tf)  64  &  66  Vict.  0.  64,  Sohed.  I.  (2).       g  Anne,  c.  2,  s.  14. 

(/)  47  &  48  Viot.  0.  64,  s.  6,  {•)  Sng.  V.  &  P.  (14th  ed.)  p.  782. 
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Chap.  LV.   imply  that  assurances  of  property  within  the  ciiy  mnst  generally 
§  4  (ii).     be  registered ;  and  this  understanding  is  commonly  acted  on  in 

practice  (J). 
Mortgage  of        Where  an  assignment  of  leaseholds  is  by  way  of  mortgage, 
held  for  term  ^  which  casc  it  is  not  generally  intended  that  the  actual  pos- 
not  exceeding  session  and  Occupation  should  go  along  with  the  lease,  the  lease 
years.  "^^      c^d  assignment  should  be  registered,  though  the  lease  is  for  a 

term  not  exceeding  twenty-one  years. 
Mortgage  by       An  equitable  mortgage  by  deposit  of  deeds  without  memo- 
^^^*'**  randum  is  not  within  the  Middlesex  and  Irish  Registry  Acts,  as 

there  is  nothing  to  register  (A:). 

But  by  sect.  7  of  the  Yorkshire  Begistries  Act,  1884,  it  is 

enacted  as  follows : — 

''  Where  any  lien  or  charge  on  any  lands  within  any  of  the  three 
ridings  is  claimed  in  respect  of  any  impaid  purchase-money,  or  by 
reason  of  any  dex)08it  of  title  deeds,  a  memorandum  of  such  lien  or 
charge,  signed  by  the  person  against  whom  such  lien  or  charge  is 
claimed,  may  be  registered  by  any  person  claiming  to  be  interested 

therein  (/) And  no  such  lien  or  charge  shall  have  any 

effect  or  priority  as  against  any  assurance  for  valuable  consideration 
which  may  be  reg^tered  under  this  Act,  unless  and  until  a  memo- 
randum thereof  has  been  registered  in  accordance  with  the  provisions 
of  this  section." 

And  by  sect.  14  of  the  same  Act  it  is  enacted  that — 

'^  Subject  to  the  provisions  of  this  Act,  all  assurances  (m)  entitled 
to  be  registered  under  this  Act  shall  have  priority  according  to  the 
date  of  registration  thereof,  and  not  according  to  the  date  of  such 
assurance,  or  of  the  execution  thereof." 


The  effect  of  these  enactments  is  that  a  mortgage  by  deposit 
by  way  of  security  of  deeds  relating  to  land  in  Yorkshire,  unac- 
companied by  a  memorandum  of  deposit,  will  be  postponed  to  a 
subsequent  mortgage  of  the  same  property  which  is  duly  regis- 
tered, unless  the  subsequent  mortgagee  is  deprived  by  ^'  actual 
fraud"  (n)  of  the  protection  of  the  Act  (o). 


(./•)  Bug.  V.  &  P.  (lith  ed.)  p.  732.  (m)  The  eicpression  «* assurance "  in 

(A-)  Sumpttr  v.  Cooper,  2  B.  &  Ad.  tbis  Act  includes  a  ^ '  memorandum  of 

226;  Re  MeKinney'B  Estate,  Ir.  R.  6  charge."    See  sect.  3  of  the  Act. 

£q.  445.   AsiA  wiQ  Re  Hamilton' 8  Estate,  t  \    a        *v  i  j'  l     m 

oTr  Oi  Rim  fii2                               '  («)    See    the    condudmg   part   of 


9  Ir.  Ch.  Rep.  612.  JTS  7^  *     !  •  r          T&a 

(0  The  oiStted  part  of  this  section  ^-  ^^'  ~*  ^'^^  •''■^'•*'  P-  ^^66. 

states  the  requirements  of  the  Act  with  (o] 

regard  to  a  memorandum  of  charge.  403. 


(0  The  omitted  part  of  this  section 
statestherequirementsof  the  Act  with  (o)  BaUiton  y.  Hobaon,  (1896)  2  Ch. 
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Notwithstanding  the  word  "  conveyance  "  and  other  expres-    Chap.  LV. 
sions  in  the  Acts,  equitable  incumbrances,  instruments  not  under      §  4  (ii). 
seal,  a  memorandum  of  further  charge,  and  agreements  for  a  Equitable  in- 
mortgage,  require  registration  (p) ;  and  so  does  a  letter  under-  oumbrances. 
taking  to  deposit  title  deeds  {pp). 

An  assignment  of  a  legacy  charged  on  land  has  been  held  not  Assurances 
to  be  within  the  Acts,  and  therefore  priority  cannot  be  gained  in  land. 
by  registration  thereof  as  against  a  prior  unregistered  assign- 
ment (g).  It  has  been  considered  that  this  case  is  open  to 
question  (r) ;  but  the  principle  of  the  decision  was  approved 
and  followed  in  a  subsequent  case  («),  in  which  Sir  E.  Kay,  J., 
held  that  the  Local  Begistration  Acts  are  intended  to  apply 
only  to  dealings  at  law  or  in  equity  with  the  land  itself,  and, 
accordingly,  that  an  incumbrancer  upon  a  share  in  the  proceeds 
of  land  in  Middlesex,  devised  in  trust  for  sale,  could  not  obtain 
priority  over  other  incumbrancers  upon  the  share  by  registering 
his  mortgage  deed,  but  that  the  priorities  of  the  several  incum- 
brancers ranked  according  to  their  respective  notices  to  the 
trustees. 

The  English  County  Register  Acts  provide  that  wills  affecting  Registration 
lands  may  be  registered  within  the  periods  therein  respectively 
prescribed,  and  that  wills  duly  registered  shall  have  priority  as 
against  purchasers  and  incumbrancers  according  to  time  of 
registration  (^).  But  if  a  will  is  not  registered  within  the 
prescribed  time,  an  assurance  of  the  land  to  a  purchaser  or 
mortgagee  by  the  devisee  shaU,  if  registered  before,  prevail  over 
an  assurance  by  the  heir-at-law  {^)^r^      ' 

The  Irish  Act  (x)  directs  a  memorial  of  wills  and  devises 
affecting  lands  in  Ireland  to  be  registered ;  but  there  is  no  pro- 
vision avoiding  unregistered  wills  against  subsequent  purchasers 
or  mortgagees,  or  specifying  within  what  time  wills  should  be 
registered.    A  will  acquires  no  priority  by  being  registered  (y), 


(p)  Moore  v.  Culver hotue,  27  Beav. 
639;  Neve  y.  Fennell,  2  H.  &  M.  170 ; 
Be  Wighfe  Mortgage  Truttt,  L.  R.  16 
Eq.  41 ;  Credland  v.  Potter,  L.  JR.  10 
Gh.  8.  And  see  Meek  v.  Bayliss,  31 
L.  J.  Oh.  448 ;  Copland  ▼.  DavieSf  L.  R. 
6  H.  Ii.  358. 

(pp)  Fullertwi  v.  Frov,  Bank,  (1903) 
A.  C.  309. 

{q)  Malcolm  v.  Charlesworthj  1  Keen, 
63 ;  Be  Jennings,  8  Ir.  Gh.  R.  421  ; 
Bug.  V.  &  P,  (Hth  ed.)  p.  727. 


(r)  Dav.  Conv.  (4th  ed.)  vol.  ii. 
pt.  2,  p.  219. 

(»)  Arden  t.  Arden,  29  Ch.  D.  702. 

(/)  7  Anne,  o.  20,  bs.  1, 14,  16 ;  47  & 
48  Vict.  c.  54,  8.  11. 

(u)  37  &  38  Vict.  c.  78,  s.  8.  See 
Chadwick  v.  Ttmier,  L.  R.  1  Ch.  310; 
Be  Weir,  HoUingwoi'lh  v.  Willing,  58 
L.  T.  792. 

(x)  Irish,  6  Anne,  c.  2,  b.  3. 

[y)  Fury  v.  Smithy  1  Hud,  &  B.  735. 
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Cliap.  LY. 

heir  wltere 
will  w^i 
registered. 


legatee  of 
leimholdt. 


ftnd  it  is  said  that  it  is  not  the  pnctioe  to  register  wills  in 
Ireland  (z). 

A  will  not  registered  within  the  time  allowed  by  a  County 
Begister  Act  was  formerly  held  inoperative  against  a  subsequent 
regifeiered  mortgage  by  the  heir  {a).  But  now,  by  the  Yendor 
and  Purchaser  Ac^,  1874  (6),  a  conveyance  by  way  of  sale  or 
mortgage  by  a  devisee  or  by  someone  deriving  title  throngh 
him,  under  a  will  of  land  in  a  register  county  not  r^;istered 
within  the  period  allowed  by  law,  shall,  if  roistered  before, 
take  precedence  of,  and  prevail  over,  any  aasorance  by  the 
heir-at-law  (c). 

If  the  devisee  be  himself  the  heir,  or  if  the  estate  be  leasehold, 
a  registered  purchaser  or  mortgagee  from  the  heir  or  executor 
would  be  safe  without  a  registry  of  the  will  ((f),  and  be  entitled 
to  priority  over  an  unregistered  purchaser  or  mortgagee  from 
the  deceased  (e). 

Where  money  is  advanced  on  the  security  of  leaseholds 
situate  in  a  register  county,  which  have  been  bequeathed  to  the 
mortgagor  by  will,  the  mortgagee  should  require  evidence,  in 
writing,  of  the  assent  of  the  executors  to  the  bequest,  and  should 
require  the  registration  of  such  assent. 


Deed*  regis- 
tered same 
da/. 


Priority  of 
regintered 
over  unregis- 
tered deeds. 


Heg^istration 
of  appoint- 


iii — Priority  of  Seeds,  &o.  by  Date  of  Begistration. — ^Mort- 
gages and  other  assurances  of  land  situate  in  register  counties, 
or  in  Ireland,  rank  as  between  themselves,  as  a  general  rule, 
according  to  priority  of  registration  (/). 

Of  two  deeds  registered  on  the  same  day,  that  which  is 
denoted  by  the  earlier  number  will,  in  the  absence  of  direct 
evidence  to  the  contrary,  be  presumed  to  have  been  first  regis- 
tered (g) . 

Begistered  instruments  have  priority  over  unregistered  in- 
struments, though  of  an  earlier  date,  if  the  owner  of  the 
registered  instrument  had  no  notice  of  the  earlier  unregistered 
instrument  (A). 

The  registration  of  a  deed  creating  a  power  does  not  dispense 


(z)  Day.  Cony.  (4th  ed.)  yol.  ii. 
pt.  2,  p.  217. 

(a)  Chadwick  y.  Turner ^  L.  R.  1  Ch. 
310. 

(//)  37  &  38  Vict.  c.  78,  s.  8. 

(r)  See  Dart  (6th  ed.),  p.  772. 

Id)  Sug.  V.  &  P.  (14th  ed.)  p.  546. 

\e)  Day.    Cony.   (4th   ed.)  yol.    ii. 


pt.  2,  p.  219. 

(/)  Doe  y.  AlUop,  6  B.  &  Aid.  142. 

0/)  Xeve  y.  Pennell,  2  H.  &  M.  170. 

(A)  Re  Wighei  Mtg,  Trusts,  L.  R.  16 
Eq.  41 ;  Holland  y.  Harty  L.  R.  6  Ch. 
678  ;  Crtdland  y.  Potter,  L.  R.  10  Ch. 
8  ;  Futlerton  y.  Provincial  Bank  t^f  Ire^ 
land,  (1903)  A.  C.  309. 
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with  the  necessity  of  registering  an  appointment  in  exercise  of   Chap.  L7. 
the  power.     So  a  registered  mortgage  by  a  settlor  is  prefeired     §  4  (ill). 
to  a  prior  unregistered  settlement,  and  to  an  appointment  nnder  ment  under 
a  power  therein  (t).  power. 

A  registered  assignment  does  not  make  effectual  an  unregis-  Rpgistration 
tered  lease  (k) ;  but  where  the  lease  is  registered,  and  so  prior  to  of  leaae. 
an  earlier  unregistered  settlement,  the  assignment  of  the  lease, 
though  unregistered,  is  also  prior  to  the  settlement  (/). 

The  registration  by  the  mortgagee  protects  the  equitable  title  Effect  of 
of  the  mortffaffor,  and  prevents  the  lessee  of  the  former  from  regwtration  of 
claiming  a  title  adversely  to  the  latter  (w). 

No  priority  is  gained  by  an  informal  registration  (n).  Informal 

A  mere  clerical  error  in  the  memorial,  if  not  calculated  to  regrUtration. 
mislead,  will  not  vitiate  the  registration  (o).  ^^^^  ^™'"- 

Begistered  deeds,  conveying  the  legal  estate,  have  priority  x^egal  estate. 
over  prior  registered  equitable  conveyances,  if  the  conveyance 
with  the  legal  estate  was  obtained  without  notice  of  the  prior 
equitable  assurance  (p).  Both  being  registered,  the  legal  estate 
prevails,  in  the  absence  of  notice ;  secnSy  if  the  registered  incum- 
brancer had  notice  at  the  time  of  the  advance  (q). 

Where  there  are  several  incumbrancers  in  a  certain  order  on  Postponement 
property  in  a  register  county,  and  the  second  is  prior  to  the  of  registered 
first,  but  postponed  to  the  third,  the  third  is,  to  the  extent  of  the 
interest  of  the  second,  paid  in  priority  to  the  first ;  the  second 
carries  up  the  third,  as  it  was  said  in  a  similar  case  in  Ireland, 
"  upon  its  back  "  (r). 

A  first  mortgagee  advancing  more  money  on  the  security.  Further 
after  a  second  mortgage,  which  had  been  registered,  but  of  ^thont 
which  he  had  no  notice,  shall  have  priority  over  such  second  no^uw* 
mortgagee  in  respect  of  the  advances  so  made  (s). 


(i)  Scrafton  t.  Quineeyy  2  Vee.  Sen. 
413.  And  see  Warhurton  v.  Loveland, 
6  Bli.  N.  8.  1 ;  Att.-Gen.  v.  Fickard, 
3  M.  &  W.  671. 

{k)  Rofieye<mb  v.  Waldron,  2  Stra. 
1064  ;  Jack  y.  Armstrong^  1  Hud.  &  B. 
727. 

(/)  Warhurton  v.  Loveland,  6  Bli.  N. 
8.  1. 

(m)  Ball  V.  L<trd  Eivertdale,  Beat. 
650. 

(n)  Jack  T.  Amutrottff,  I  Hud.  k  B. 
727. 

lo)   Wyatt  V.  Barwell,  19  Ves.  435. 

\p)  Moreeoek  v.  JHcktns^  Amb.  678 ; 
Cator  y.  Cuofey,  1  Cox,  182 ;   Underwood 


y.  Lord  Courtown,  2  8oh.  k  L.  41,  64 ; 
Pentland  y.  Stokes,  2  Ba.  &  Be.  76, 300, 
821 ;  WUeman  v.  Wettland,  1  T.  &  J. 
117 ;  Be  Busaell  Boad  Burehase  Money t, 
L.  B.  12  Eq.  78,  appealed  from,  but 
compromised,  L.  R.  12  Eq.  86. 

{q)  Benham  y.  Keane,  3  De  G.  F.  &  J. 
318;  FordY,  White,  16  Beay.  120. 

(r)  Sparrow  y.  Cooper,  1  T.  Jones, 
72 ;  Murtagh  y.  TUdall,  1  El.  &  K.  20. 
See  Benham  y.  Keane,  tup, 

{s)  Bedford  Y,  Baekhowe^  2  Eq.  Ga. 
Abr.  615,  pi.  12 ;  WrighUon  v.  Hudson, 
2  Eq.  Ga.  Abr.  609,  pi.  7.  See  i29 
0' Byrne's  Estate,  15  L.  B.  Ir.  373. 
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Cihap.  LY. 
%  *  (iii). 

Notice  ol 
iinregistered 
deed  binds  in 
equity. 


Exreption  as 
to  Yorkshire. 


Although  a  deed  first  registered  absohitelj  prevailed  at  law 
over  deeds  sobsequentlj  registered  or  unregistered  (^,  yet,  in 
equity,  it  has  been  repeatedly  held  that  a  mortgagee  or  pur- 
chaser derires  no  advantage  by  the  r^:istration  of  Us  deed 
against  a  prior  unregistered  instrument  of  which  he  has 
notice  (w). 

But  as  regards  assurances  of  land  in  Yorkshire,  sect  14  of 
the  Act  of  1884  (x)  enacts  that— 

**  All  priorities  given  by  this  Act  shall  have  effect  in  all  Courts, 
except  in  cases  of  actual  fraud  (y),  and  all  persons  claiming  there- 
under any  legal  or  equitable  interests  shall  be  entitled  to  corres- 
ponding priorities,  and  no  such  person  shall  lose  any  such  priority 
merely  in  consequence  of  his  having  been  affected  by  actual  or 
constructive  notice,  except  in  cases  of  actual  fraud." 


KeAoingof 
"  actnai 
fraud." 


What  notioe 
sufficient* 


It  has  been  held  that  the  expression  '^  actual  fraud  "  in  this 
section  means  fraud  carrying  with  it  grave  moral  blame,  and  not 
mere  constructive  fraud,  as  where  a  solicitor  mortgagee  took 
advantage  of  a  defect  in  a  prior  mortgage  given  by  his  client 
to  another  person,  in  order  to  claim  priority  for  his  own 
mortgage  (z). 

Even  as  regards  lands  in  Middlesex,  the  notioe  must  be  actual, 
clear,  and  distinct,  amounting,  in  fact,  to  fraud  (a) ;  suspidon  of 
notioe  is  not  sufficient  to  induce  the  Court  to  break  in  upon  the 
statute  (b).  Clear  constructive  notice,  however,  as  notioe  to  the 
solicitor  of  the  purchaser  or  mortgagee  in  the  same  transaction, 
may  for  this  purpose  be  regarded  as  actual  notice  to  the 
purchaser,  mortgagee  or  client  himself  (c).  But  such  con- 
structive notice  as  a  lis  pendens  is  not  sufficient  {d)y  nor  notice  of 
a  tenancy  (e). 


U)  Doe  T.  AlUopf  6  B.  &  Aid.  142. 

(m)  Lord  Forbet  ▼.  Deniston,  1  Yes. 
Sen.  67 ;  4  Bro.  P.  0.  189 ;  Sine  ▼. 
Doddf  2  Atk.  275 ;  Ze  Neve  v.  Le  Ifeve, 
3  Atk.  646,  662 ;  Buehell  v.  Buahell,  1 
Sch.  &  L.  103 ;  Biddulph  v.  St.  John,  2 
Boh.  &  L.  621 ;  JoUandY,  Stainbridge^ 
3  Ves.  478 ;  Wyatt  y.  Bartcell,  19  Ves. 
436 ;  ChevalT.  Ntekoh,  1  Stra.  664  (case 
of  an  utireg^atered  annnity) ;  Trinidad 
Anphalte  Co.  v.  Corryaty  (1896)  A.  C. 
687,  P.  C. 

{x)  47  &  48  Vict.  0.  64. 

(y)  Soe  Battiton  y.  Eohton,  (1896)  2 
Ch.  403. 


{t)  Battiton  y.  JSToitoii,  (1896)  2  Gh. 
403. 

(a)  JollandY,8tainbridge,ZYe&.^n\ 
Wyatt  V.  Barwell,  19  Vee.  436  ;  Chad- 
wick  V.  Turnery  L.  R.  1  Ch.  310. 

(b)  Bine  y.  Dodd,  2  Atk.  276. 

\e)  Cony.  Act,  1882,  b.  8 ;  and  see 
and  ooDsider  Agra  Bants  y.  Barry ,  L.  R. 
7  H.  L.  136,  where  the  qnestion  of 
imputing  the  knowledge  of  a  solicitor 
to  his  chent  is  fally  discusBed. 

{d)  Wyatt  y.  Barwell,  3  Ves.  478 ; 
Wallace  y.  Donegal,  1  Dr.  &  Wal.  461. 

{e)  Popham  y.  Baldwin,  2  Jones,  Ir. 
£xoh.  320. 
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DIstinot  notice  to  the  agent  or  trustee  is  actual  notice  to  the   Chap.  LV. 
principal,  and  has  heen  held  sufficient  (/).  §  4  (ill). 


The  entire  equitahle  doctrine  of  notice  {g)  is  founded  on  the  Notice  to 
imputation  of  fraud ;  and  after  the  Courts  have  once  admitted  *^f^ . '    °* 
the  doctrine  of  "constructive  fraud"  for  the  purpose  of  defeating  notice?* 
a  title,  it  seems  impracticable  to  attempt  a  distinction  in  the 
particular  case  of  the  Registry  Acts  (A).    This  doctrine  is  now, 
as  has  been  seen  above,  excluded  as  regards  Yorkshire. 

If  a  mortgagee  of  land  in  Middlesex  had  no  notice  of  a  prior  Notice  after 
unregistered  title  when  he  took  his  security,  he  may,  after  notice,  J^Jj^^- 
protect  himself  by  registration  (t).  And,  on  general  principles, 
a  mortgagee  having  no  notice  of  an  unregistered  conveyance 
would  be  equally  protected  by  registration  of  a  security  upon 
the  faith  of  which  the  money  was  advanced,  though  in  the 
meanwhile  he  had  acquired  notice  (k). 

The  registration  of  an  instrument  in  the  Middlesex  Begistry  No  notice  by- 
is  not  of  itself  notice  so  as  to  affect  a  puisne  incumbrancer  with  J^^l^ty^f 
knowledge  of  the  existence  of  a  prior  registered  charge,  and  so  Middleeex. 
prevent  him  from  protecting  himself  by  getting  in  the  legal 
estate  (/).    So,  also,  registration  is  not  notice  to  the  mortgagor 
of  an  assignment  of  the  mortgage ;  and  consequently,  if  after 
an  assignment,  which  is  registered,  payments  are  made  by  the 
mortgagor  to  the  mortgagee  without  notice  of  the  registered 
assignment,  they  must  be  allowed  in  account  by  the  assignee  (m). 

If,  however,  an  incumbrancer  is  shown  to  have  searched  the  Search  of 
register,  he  will  be  fixed  with  constructive  notice  of  any  prior  "8^*^* 
charges  appearing  therein  (w),  unless  the  presumption  is  rebutted 
by  showing  that  the  search  was  made  only  from  a  certain  date 
later  than  that  of  the  registered  deeds  relating  to  the  charges  (o). 
A  mortgagee  is  not  bound  to  search  the  register  (;>),  nor  to  make 
inquiries  with  a  view  to  the  discovery  of  unregistered  instru- 
ments (}). 


(/)  Le  Neve  v.  Le  Neve,  3  Atk.  646. 
And  see  post,  p.  1S46. 

(^)  See  as  to  notice  as  affecting 
priorities,  pott,  pp.  1327  et  teq. 

(A)  Byth.  &  Jarm.  Cony.  (4th  ed.) 
Tol.  yi.  p.  16. 

(i)  Eswx  V.  Bau^ih,  1  Y.  &  C.  C.  C. 
620. 

{k)  See  JEl^ey  t.  Lutyene,  8  Ha.  159 
(case  of  settlement). 

(/)  Color  v.  Cooley,  1  Cox,  182 ;  Wise- 


man  v.  Westland,  1  T.  &  J.  117 ;  Ford 
V.  White,  16  Beay.  120 ;  Laney,  Jackeon, 
20  Beay.  535 ;  Re  Rustell  Road  Fur" 
chase,  L.  R.  16  Eq.  78. 

(m)   Williama  y.  Sorrell,  4  Ves.  389. 

(n)  Proctor  y.  Cooper,  2  Drew.  1. 

(o)  Hodgson  y.  Dean,  2  S.  &  St.  221 ; 
Fordy,  WhiU,  16  Beay.  120. 

{p)  Lane  y.  Jackson,  20  Beay.  535. 

Iq)  Agra  Bank  y.  Barry,  L.  R.  7  H. 
L.  135. 
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CSiap.  LV. 

§  *  (iii). 

Ab  to  regis- 
tration in 
oounty  of 
Tork. 


Asto 

regiBtration 

inlrelaud. 


By  the  Yorkshire  BegistrieB  Act,  1884  (r),  8.  IS,  the  regis- 
tration of  an  instrument  was  made  actual  notice  to  all  persons 
and  for  all  purposes  whatsoever.  This  section  was  repealed  by 
the  Amendment  Act  of  1885  {s) ;  but  having  regard  to  the  pro- 
visions  of  sects.  14  and  16  of  the  Act  of  1884,  to  the  effect  that 
assurances  are  to  have  priority  in  order  of  registration,  and 
that  protection  by  legal  estate  and  tacking  are  disallowed,  the 
practical  effect  is  that  the  general  rule  that  a  purchaser  or 
mortgagee  who  obtains  the  legal  estate  is  not  affected  by  a  prior 
equitable  charge  which  is  duly  registered,  but  of  which  he  has 
no  notice  aliunde^  does  not  apply  to  Yorkshire. 

In  Ireland,  registration  is  of  itself  not  notice  (^),  though  by 
the  Irish  Registry  Act  {u)  the  priority  of  assurances  of  land 
by  way  of  mortgage  or  otherwise  rank  in  priority  according 
to  priority  of  registration,  independently  of  the  question  of 
notice  (a;). 

In  a  case  {y)  in  which  Lord  Bedesdale  ultimately  decided  that 
persons  claiming  under  articles  for  a  settlement  were  entitled 
by  virtue  of  .priority  of  registration  as  against  persons  claiming 
by  virtue  of  a  subsequent  legal  settlement,  his  lordship  remarked 
as  follows : — "  The  registry  is  considered  as  notice  to  a  certain 
extent;  no  person  thinks  of  purchasing  an  estate  without 
searching  the  registry ;  and,  if  he  searches,  he  has  notice ;  but 
I  think  it  cannot  be  notice  to  all  intents,  on  account  of  the 
mischief  that  would  arise  from  such  a  decision.  For,  if  it  is  to 
be  taken  as  constructive  notice,  it  must  be  taken  as  notice  of 
everything  that  is  contained  in  the  memorial;  if  a  memorial 
contains  a  recital  of  another  instrument,  it  is  notice  of  that 
instrument ;  if  of  a  fact,  it  is  notice  of  that  fact.''  In  a  subse- 
quent case  (2),  in  which  the  same  judge  decided  that  th^e  Irish 
Registry  Act  would  not  permit  tacking,  he  observed,  "  That  the 
registry  is  to  be  considered  as  notice  to  all  intents  and  purposes 
is,  I  think,  what  one  would  not  be  inclined  to  hold  when  one 
sees  the  effect  of  so  considering  it.  If  it  is  to  be  considered  as 
notice  because  it  is  an  intimation  of  the  existence  of  a  deed  put 
upon  record,  it  must  be  notice  of  everything  in  that  deed,  for  a 


(r)  47  &  48  Vict.  c.  54. 

(«)  48  &  49  Vict.  c.  26,  0.  6. 

\t)  See  Bmhell  y.  Bushell,  1  Sch.  k 
L.  90  ;  Underwood  y.  Lord  Courtotcn,  2 
Soh.  &  L.  41 ;  Fentland  y.  Stokes,  2  Ba. 
&  Be.  75. 


{u)  6  Anne,  c.  2. 

\x)  Ante,  p.  1260. 

(y)  Bmhell  y.  Bushell,  1  Sbh.  &  L. 
90,  at  p.  103. 

(z)  Lord  Dunsany  t.  Latouche^  1  8oh. 
ft  L.  137,  161. 
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party  would  be  bound  to  inquire  after  the  contents  of  that  Chap.  LV. 
deed ;  if  it  be  notice,  it  must  be  notice  whether  the  deed  be  §  4  (ill), 
duly  registered  or  not ;  it  may  be  unduly  registered ;  and  if  it 
be  so,  the  Act  does  not  give  a  preference ;  and  thus  this  con- 
struction would  avoid  all  the  provisions  in  the  Act  for  complying 
with  its  requisites."  And  in  another  case  {a)  he  observed,  "  that 
it  seemed  to  him  that  nothing  could  be  more  mischievous  than 
to  hold  that  the  putting  anything  on  the  registry  is  notice, 
within  the  meaning  of  the  word  notice  as  applied  to  Courts  of 
equity  in  such  oases.'^ 

Although  the  protection  afforded  by  the  registry  is  far  from  Neoeflsit:^  ^or 
perfect,  assurances  affecting  lands  within  the  local  limits  must  "^fif^^^^on. 
of  course  be  registered,  and  that  as  speedily  as  possible  after 
their  execution,  in  order  to  prevent  their  due  priority  from 
being  intercepted  by  a  hitherto  unregistered  purchaser,  or  by  a 
subsequent  purchaser  using  greater  diligence ;  and  it  is  obvious 
that,  where  the  interest  dealt  with  is  of  such  a  description  as  to 
render  it  doubtful  whether  registration  is  required  or  not,  the 
safe  course  will  be  to  register;  though  no  priority  will  be 
acquired  by  so  doing,  if  it  should  be  held  that  the  Eegistry 
Acts  do  not  apply.  Even  were  it  clear  that  the  statute  does 
not  apply,  it  might  be  advantageous  to  register  with  a  view  to 
giving  to  persons  who  afterwards  search  the  register  notice  of 
the  registered  incumbrance  (6). 

An  unregistered  mortgage  by  a  married  woman  of  her  sepa- 
rate equitable  leaseholds  is  prior  to  a  subsequent  deed  duly  regis- 
tered by  which  she  charged  her  "  separate  estate"  with  a  debt  {c) ; 
the  deed  only  affected  what  she  could  rightly  charge  (c). 

Where  a  registered  deed  is  set  aside  for  fraud,  the  Court  has,  RectifyiDg 
in  Middlesex,  power  to  vacate  the  registration  {d).  But  the  '^fi^***™*^^^* 
Yorkshire  Begistries  Act,  1884  (e),  provides  that  fraudulent 
dispositions  of  land  and  charges  on  land  shall  be  void,  notwith- 
standing registration,  and  that  the  Court  may  rectify  the  register 
by  cancelling  entries.  And  generally  the  registration  of  a  land 
charge  (/)  or  of  a  writ  or  order  affecting  land  {g)  may  be  vacated 
pursuant  to  an  order  of  the  High  Court. 

(a)  Uniertoood  v.  Lord  Courtoum,  2  {d)  Slephetmn  t.  Torhef  (1900)  1  Ch. 

Boh.  &  L.  41,  at  p.  64.  505. 

W  Day. Cony.  (4th  ed.)  yol.  ii.  pt.U.  ^^j  ^^  ^  ^g  ^.^^  ^  ^^  ^  ^^^  ^5. 

\e)  Punchard   v.    Tomkins,    W.    N.  (/)  ^1  *  ^2  Vict.  c.  51,  b.  14. 

(1882)  160 ;  31  W.  B.  286.  (y)  53  &  54  Vict.  c.  69,  8.  19. 
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C9iap.  LT.       A  registered  mortgage  by  a  son  and  heir,  personating  his 
{  4  (iii).     father  of  the  same  name,  is  a  forgery,  and  void  against  the 
B«gutration~  devisees  under  an  unregistered  will  (A). 

mort^^  It  may  be  proper  in  this  pkce  to  make  a  few  observations 

Distinctioii      tending  more  particularly  to  distinguish  between  the  operation 

^gUA««i    o*  ^  Registry  Acte  of  England  and  Ireland;  and  with  that 

IruhRegxBtrj  Yiew  it  may  be  first  remarked,  that  the  two  sets  of  Acts  i^ree  in 

the  following  respects,  viz.,  that  registry  itself  is  not  notice  (») ; 

that  deeds  take  effect  inter  partes  and  their  representatives, 

although  not  regLstered,  for  the  Begistry  Acts  do  not  make 

registration  imperative,  but  leave  it  at  the  option  of  the  parties ; 

and  that  in  Middlesex  and  Ireland,  but  now  not  in  Yorkshire, 

notice  of  a  prior  unregistered  deed  will  prevent  the  priority  of 

a  subsequent  registered  deed  (A). 

But  as  between  two  registered  deeds  for  good  consideration 
without  notice,  this  difference  exists,  viz.,  that  in  Middlesex, 
as  formerly  also  in  Yorkshire,  a  registered  deed  conveying  the 
legal  estate  will  have  preference  over  a  prior  registered  equitable 
conveyance,  if  such  subsequent  conveyance  was  obtained  without 
notice  of  the  prior  equitable  assurance  (/),  and  a  prior  legal 
mortgagee,  duly  registered,  advancing  a  further  sum  without 
actual  notice  of  a  puisne  incumbrance  (m),  or  an  equitable  mort- 
gagee getting  in  the  legal  estate  without  notice  (n),  may  tack 
their  respective  securities,  although  the  mesne  incumbrance  be 
duly  registered. 

It  is  the  folly  of  a  purchaser  or  mortgagee  to  advance  his 
money  without  having  previously  ascertained  whether  the  legal 
estate  be  outstanding  or  not ;  and  if  the  legal  estate  is  shown  to 
be  outstanding,  it  is  his  business  to  get  it  in,  or  give  proper 
notice  of  his  incumbrance.  If  he  neglect  so  to  do,  he  takes  the 
consequences. —  Vigilantibus  non  dormientibm  subveniunt  leges. 

But  a  legal  registered  mortgagee  cannot  set  up  an  unregis- 
tered charge  against  a  subsequent  registered  mortgage;   the 


{h)  B$  Cooper,  20  Ch.  D.  611,  G.  A.  Be.  68. 

See  B^,  Y.  £iUim,  L.  B.  1  C.  0.  B.  (k)  A»  to  Ireland,  see  Underwood  t. 

200.  Lord  Courtoum,  8up.;  Biddulph  y.  8U 

(»]  A«  to  England,  see  Bup.  pp.  1267,  •^'f;?'  L^f  ^  ?iw   Amh    fi78 

1266 ;    as  to  frelani,   see  sZhell  v!  ^  Moreeock  v.  Dickens,  Amb.  678, 

Bwhell,  1  Sell.  &  L.  103;  Lord  Bun-  ^^' 

•any  v.  Latouche,  1  Sch.  &  L.  137, 167 ;  (»>)  ^f^ford  v.  Baekhouse,  2  Eq.  Ca. 

Underwood  v.  Lord  Courtown,  2  Sch.  &  Abr.  615. 

L.  64 ;  and  Penthnd  v.  Stokes,  2  Ba.  &  (n)  Cator  v.  Cooley,  1  Ck)x,  182. 
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unregistered  oharge  is  by  the  Act  fraudulent  and  void  against 
the  latter  (o). 

In  Ireland,  however,  by  force  of  the  peculiar  wording  of 
sect.  3  of  6  Anne,  c.  2  (Ireland)  (  je?),  and  not  because  registration 
amounts  to  notice  under  the  Irish  Act  any  more  than  it  does 
und^  the  English  Acts  (g),  a  prior  registered  deed,  although 
only  a  charge  (r),  and  even  registered  articles  of  agreement,  will 
have  preference  over  a  subsequent  deed,  although  it  be  a  convey- 
ance of  the  legal  estate  without>notice  («).  In  fact,  priority  is 
according  to  the  time  of  registration,  and  consequently  tacking 
has  no  application  {t). 

It  is,  however,  only  a  deed  above  exception  and  imtainted 
with  fraud  which  will  acquire  priority  by  registration  (u). 

By  virtue  of  the  Act  of  1884  (a;),  the  same  considerations  will 
apply  to  mortgages  of  land  in  Yorkshire,  imless  tainted  by 
"  actual  fraud.'* 


Chap.  LV. 
§  4  (iii). 


(o)  OredlandY.  Tbtter,lj.'R,lOCh.S, 

(p)  1  Scb.  &  L.  98. 

(q)  BmheU  y.  Buthell,  2  Soh.  &  L. 
90;  Underwood  t.  Lord  Courtotpn,  2 
Sch.  &  L.  41;  Pentland  y.  Stokea^  2 
Ba.  &  Be.  76. 

(r)  BmheU  t.  Bushell,  tup,  ;  Eyre  t. 
Dolphin,  2  Ba.  &  Be.  290—300 ;  Thomp- 
son T.  Simpson,  1  Dr.  &  War.  486; 
MeNeiU  v.  CahUl,  2  Bii.  228  ;  Mill  T. 
mil,  8  H.  L.  0.  828. 

(s)  BusheU  T.  BusheU,  sup,;  War^ 
burton  Y.  Lovekmd^  6  BU.  N.  S.  1 ;  2 


Dow.  &  C.  480 ;  FitllertonY.  Frovineial 
Bank,  (1903)  A.  C.  309. 

(t)  BusheU  Y,  BusheU,  sup, ;  Lord 
Dunsany  y.  Latouehs,  1  Sch.  &  L.  137. 
See  Tenison  v.  Sweeny,  1  J.  &  L.  710; 
Cktrlisle  Y,  Whaley,  L.  B.  2  H.  L.  391 ; 
Molesworth  on  Begistratioiiin  Ireland, 
32,  66. 

(m)  Underwood  y.  Lord  Couriown,  2 
Soh.  k  L.  64. 

(x)  47  &  48  Vict.  0.  54,  s.  14,  Bet  oat 
sup,  p.  1266. 
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CHAPTEE  LVI. 

OF   PRIORITIES   AS    BETWEEN   THEMSELVES    OF    SUCCESSIVE 

MORTGAGEES  OF  PERSONALTY. 

Section  I. 

Of  Priority  as  between  Mortgagees  of  Equitablb 
Interests  in  Personalty,  or  of  Debts  and  other 
Choses  in  Action. 

Notice  M  i, — Of  Priority  by  Hotice  generally. — As  regards  assignments 
priorSw'of  ^7  ^^7  o^  mortgage  or  otherwise  of  equitable  interests,  whether 
suooesdre  absolute,  partial,  or  reversionary,  in  personalty,  or  of  debts  and 
on  trust  other  choses  in  action  (^),  the  title  of  the  assignee  is  complete 

^"^wSion^^&c"  ^^^'^^^^  *^y  notice ;  but  as  between  successive  assignees,  their 
respective  priorities  will  be  regulated  by  the  date  at  which  notice 
was  given  to  the  person  in  whom  the  interest  is  vested  in  trust 
for  the  assignor,  or  who  is  liable  in  respect  of  the  chose  in  action 
assigned. 
Contempora-        Where  notices  are  contemporaneous,  the  securities  in  respect 
neous  notoces.  ^£  ^J^ich  suoh  notice  is  given  will  rank  as  between  themselves 
according  to  priority  of  date  according  to  the  general  rule  appli- 
cable to  assignments  of  equitable  interests — Qui  prior  est  tempore 
potior  est  jure  {h). 
Principle  of         The  doctrine  of  notice  as  affecting  priorities  is  of  wide  appli- 
of  noS;"^^     cation,  and  embraces  almost  all  dealings  with  outstanding  rights 
stated  in         jn  personal  property.     The  principle  on  which  the  doctrine  is 
founded,  as  stated  by  Sir  T.  Plumer,  M.  B.,  in  the  leading  case 
of  Dearie  v.  HaU{c)y  is  that  the  general  rule  that,  as  between 
equities,  priority  in  time  must  decide,  must  give  way  where  the 
equities  are  not  equal.     ^'  If  there  appears  to  be,  in  respect  of 

(a)  Jonet  y.   Oihbon,    9    Yes.   410 ;  109 ;  Johnstone  y.  Cox,  19  Gh.  D.  I7, 

Cook  V.  Blaek,  1  Ha.  390 ;   Ward  t.  o  A 
Duneombe,  (1893)  A.  G.  369,  392. 

{b)  Callisher  y.  Forbes,  L.  B.  7  Gh.  {e)  3  Russ.  1,  at  pp.  21  et  seq. 


PRIORITY  BY  NOTICE  GENERALLY.  J  273 

any  oiroumstanoe  mdependent  of  priority  of  time,  a  better  title  Chap.  LVI. 
in  the  puisne  purchaser  to  call  for  the  legal  estate,  than  in  the      §  1  (i)« 
purchaser  who  precedes  him  in  date,  the  case  ceases  to  be  a 
balance  of  equal  equities,  and  the  preference  which  priority  of 
date  might  otherwise   have   given,  is  done  away  with  and 
coimteracted."     And  his  Honour  in  the  same  case  further 
explained  the  doctrine  as  follows : — "  The  law  of  England  has 
always  been  that  personal  property  passes  by  delivery  of  posses* 
sion,  and  it  is  possession  which  determines  the  apparent  owner- 
ship.    If,  therefore,  an  individual,  who,  in  the  way  of  purchase 
or  mortgage,  contracts  with  another  for  the  transfer  of  his 
interest,  does  not  divest  the  vendor  or  mortgagor  of  possession, 
but  permits  him  to  remain  the  ostensible  owner  as  before,  he 
must  take  the  consequences  which  may  ensue  from  such  a  mode 
of  dealing  {d).    If  you,  having  the  right  of  possession,  do  not 
exercise  that  right,  but  leave  another  in  actual  possession,  you 
enable  that  person  to  get  a  false  and  delusive  credit,  and  put  it 
in  his  power  to  obtain  money  from  innocent  parties  on  the 
hypothesis  of  his  being  the  owner  of  that  which,  in  fact,  belongs 
to  you.    It  is  true  that  a  chose  in  action  does  not  admit  of 
tangible  actual  possession.   But  you  must  do  everything  towards 
having  possession  which  the  subject  admits ;  you  must  do  that 
which  is  tantamount  to  obtaining  possession,  by  placing  every 
person  who  has  an  equitable  or  legal  interest  in  the  matter 
under  an  obligation  to  treat  it  as  your  property.    For  this  pur- 
pose you  must  give  notice  to  the  legal  holder  of  the  fund ;  in  the 
case  of  a  debt,  for  instance,  notice  to  the  debtor  is,  for  many 
purposes,  tantamount  to  possession.     If  you  omit  to  give  that 
notice,  you  are  guilty  of  the  same  degree  and  species  of  neglect 
as  he  who  leaves  a  personal  chattel,  to  which  he  has  acquired  a 
title,  in  the  actual  possession  and  imder  the  absolute  control 
of    another    person."      On   appeal  (^),   Lord   Lyndhurst,   C, 
expressed  his  concurrence  vrith  this  statement  of  the  law  on 
the  subject. 

It  was  said  in  Ward  v.  Buncombe  (/)  that  "  when  Dearie  y. 
Sail  was  decided  it  extended  to  all  choses  in  action.  Now  it 
does  not  apply  to  choses  in  action  at  all,  except  to  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of  his  trade  or 
business." 

(d)  See  ByaU  y.  Bowles,  1  Ves.  Sen.  {j)  (1393)  A.    0.    869,   per   Lord 

W  J)earle  r.  EaU,  3  Ross,  at  p.  69.       Maonaghten. 
VOL.  li.— C.  H  H 


1271 


J-ki'jhiraB  OF  MOBTOAOES  OF  FEKi-VXALTT. 


§1  i 


f-y/fji /Ufr*A  to. 


CkUf,  LTL  It  1^^  Wfa  stated  that  nodce  is  neeemarj  in  oider  to  perfect 
or  f:fAik\?if<H  the  title  of  the  aaRgnae,  and  that  eSect  of  nodoe  ii 
to  c^^nrert  the  hrAder  €ft  the  fond  into  a  tmstee  for  the  penon 
who  gires  the  notii!3e  (^J.  But  it  was  said  in  Ward  t.  Diui- 
eomU  ^h^f  that  neither  €ft  these  statonents  is  stnctl j  aocmate ; 
and  it  was  pointed  (mt  in  that  case  that  an  airignflft  of  an 
€/^'iitaUe  interest  from  a  person  capable  of  di^osing  of  it  has 
a  perfect  eqaitable  title  thoagh  sobject  to  the  infirmity  whidi 
atta/'hes  to  all  equitable  titles,  idudi  infirmity  is  not  wholly 
e^iTfA  or  removed  by  notice ;  and,  aeeondly,  that  the  holder  of 
the  f and  before  notice  given  is  jnst  as  mndi  a  trustee  for  the 
perBoris  rightfully  entitled  as  he  is  after  he  leoeiTes  the  notice, 
tiioiigh  of  oonrsey  in  the  absence  of  notice,  he  wonld  be  safe  in 
paying  away  the  fond  to  those  who  appear  to  be  flie  troe 
owners. 

It  is  quite  clear  that  an  eqaitable  assignee  who  has  not  given 
notice  will  be  boand  by  the  eqaities  between  fhe  aamgnor  and 
the  trust^5e,  debtor,  or  other  holder  of  the  fand,  so  as  to  be 
obliged  to  allow  any  payments  made  by  the  holder  of  the  fand 
subsequently  to  the  assignment  to  the  assignor  or  his  assignees 
who  have  given  notice  (t). 

But  the  doctrine  does  not  apply  where  fhe  assignor,  though 
without  notice,  has  so  acted  that  the  knowledge  of  his  solicitor, 
who  has  notice  of  the  transfer,  must  be  imputed  to  him  (A;). 

Assignees  of  charges  on  equitable  interests  or  choses  in  action 
have  priority  inter  se  according  to  priority  of  notice  (/). 

The  doctrine  as  to  the  regulation  of  priorities  by  notice  applies 
not  only  as  between  several  incumbrancers  or  purchasers  for 
value,  but  also,  to  some  extent,  as  between  an  incumbrancer  or 
purchaser  and  the  trustee  in  bankruptcy  of  the  assignor. 

A  chose  in  action,  or  a  reversionary  or  equitable  interest  of  a 
bankrupt,  passes  to  his  trustee,  but  notice  is  required  in  order  to 
perfect  his  title.  In  competition  with  subsequent  incum- 
brancers, the  trustee  must  give  notice,  otherwise  he  will  be 
postponed  to  such  incumbrancers  without  notice  of  the  bank- 


incum* 

i\uu\t)('Xr{iiti\n 
baukrupU;/. 


Not!  c«  by 
truNtiM)  in 

bftukruptoy* 


{g)  Seo  DearU  v.  Eallf  8  Buss.  1,  at 
pp.  12  et  fteq, 

(h)  (1893)  A.  0.  869,  per  Lord  Hao- 
nftKntflfi,  at  p.  392. 

(t)  Norriahy,  Mauhall^  6  Mad.  476 
l^tockn  y.  Lobton.  4  De  G.  M.  &  G.  II 
Cothay  y.  SydenMrnf  2  Bro.  0.  0.  891 


Letlie  y.  Baillie,  2  Y.  &  G.  G.  G.  91 ; 
He  Southampton^  Ettate^  16  Gh.  D. 
178, 

(ie)  IHxon  v.  Winch,  (1900)  1  Gh. 
786,  G.  A. 

(Q  Oomtnianonert  of  FMic  Worki  r. 
Earby^  28  Beav.  508. 


PRIORITY  BY  NOTICE  GENERALLY.  1275 

ruptoy  who  first  give  notice,  and  it  makes  no  difference  that  Chap.  LVI. 
the  trustee  was  not  aware  of  the  existence  of  the  reversionary  or  §  1  (^)- 
other  interest  (»j).  If,  however,  the  debtor  or  trustee  obtains 
aliunde  distinct  notice  of  the  bankruptcy,  a  particular  assignee, 
who  subsequently  gives  notice,  will  not  thereby  obtain  priority 
over  the  bankruptcy  trustee,  though  the  latter  may  not  have 
given  formal  notice  of  the  bankruptcy  (n). 

Where  a  chose  in  action  or  reversionary  interest  is  assigned  Trustee  in 
by  a  bankrupt  before  his  bankruptcy  without  notice  being  given  bonnd^^  ^ 
to  the  debtor  or  trustee  of  the  interest,  the  trustee  is  boimd,  for  ^^g^  ?<> 

,  ,  ,  notice  ^ven 

the  trustee  cannot  be  in  a  better  position  than  the  bankrupt  (o).  bj  assignee. 
The  rule  is,  that  as  between  inciunbrancers  or  assignees  for 
value  of  a  chose  in  action  the  incumbrancer  or  assignee  who 
gives  the  first  notice  obtains  priority.  But  a  trustee  in  bank- 
ruptcy is  not  an  assignee  for  value,  and  cannot  therefore,  by 
giving  prior  notice,  obtain  priority  over  an  equitable  mortgagee 
of  a  policy  of  insurance  (p). 

Notice  given  to  a  trustee  does  not  affect  any  question  as  to  Notice  does 
the  righta  and  Uabilities,  except  as  between  sucoeeeive  inoum-  it^'^ 
brancers.  So,  where  in  a  suit  it  was  decided  that  trustees  had 
received  notice  of  an  incumbrance,  but  there  were  no  cestuts  que 
trust  in  essey  the  CoTirt  would  not  declare  that  the  interests  of 
unborn  issue  were  bound  by  the  incumbrance,  but  merely 
declared  that  the  trustee  had  notice  of  it  (g). 

A  subsequent  incumbrancer  will  not,  by  giving  notice  of  the  Incnmbi»noer 

.   .     1  .  ....  .       .  •  1      with  notice  of 

assignment  to  mm,  gam  priority  over  a  prior  mcumbrancer  who  prior  inoom- 
has  not  given  notice,  if  at  the  time  of  making  his  advance  he  ^™^<^' 
had  himself  notice  of  the  prior  assignment  (r). 

An  incumbrancer  ought,  before  advancing  his  money,  to  Inquiry  as  to 
inquire  from  the  trustees,  debtor,  or  other  person  liable  to  pay  ^to^cm!^"™ 
over  the  fund,  whether  they  have  notice  of  any  prior  incum- 
brances (a) ;  but  a  subsequent  incumbrancer  will  not  be  de- 
prived of  his  priority,  obtained  by  his  notice,  by  reason  of  his 


(m)  Palmer  v.  Zoeke,  18  Ch.  D.  881,  (p)  £e  JFdUis,  Bxp.  Jenks,  (1902)  1 

C.  A. ;  jftj  Stone^t  WiU,  W.  N.  (1893)  K.  B.  719  ;  cf.  S$  BeaU,  (1899)  1  Q.  B. 

50  ;  Me  BeaU,  Exp.  Off.  Beeeiver,  (1899)  688. 

1  Q.  B.  688.  (q)  Wise  v.  Wise,  2  J.  &  L.  403. 

/  \   T7    J      s     z.    T    -D   4  rtv  ^oo  W  TFarburton  v.  Hill.  Kay,  470  ; 

(n)  ZhydY. £«,*.,  L. B  3  Oh.  488 ;      g^  ^  ^^^    9  q^   ij    Jf .   g^ 

Jf«-«T  y.  Van,  Cohm.  67  L.  J.  Q.  B,      ^^^^^  29  6h.  D.  786,  0.  A.  ; 

MuttMl  Life  Atnuranee  8oc,  v.  Langley^ 
(0)  Be  Atkinson' t  Trusts,  2  De  G.  M.      32  Oh.  D.  460,  0.  A. 
&  a.  142,  at  p.  143.  («)  Smith  r.  Smith,  2  Or.  &  M.  231. 

hh2 
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Chap.  LYL 

§  1  (i)> 

How  far 
tnutees,  Ac. 
un  bound  to 


AmAgnfmoi 
legal  personal 
roproaoiitfl* 
tiye. 


What  notice 
is  Boffioient* 


omusion  to  make  inquiries  as  to  the  existence  of  prior  inoam- 
branoes  {(). 

The  trustee  or  other  person  of  whom  sodi  inqdxy  is  made  is 
imder  no  obligation  to  answer  the  inquiry  (u).  11,  however,  he 
takes  upon  himself  to  do  so,  he  is  bound  to  give  an  honest 
answer  to  the  best  of  his  knowledge  and  belief^  and  will  be  re- 
sponsible for  any  wilful  miastatement  made  by  himself  or  his 
agent  (x).  But  he  will  not  be  responsible  for  a  misrepresenta- 
tion made  honestly  through  forgetfulness  or  carelessness  (y),- 
and  he  is  not  bound  to  make  inquiries  himself  (z).  A  fortiori,  a 
tmsteCy  upon  accepting  notieey  is  not  bound  to  disclose  any  prior 
notice  which  he  has  received  (a) ;  and,  if  he  is  first  assignee,  he 
need  not  in  the  absence  of  inquiry  inform  a  subsequent  incum- 
brancer giving  him  notice  (6). 

The  right  to  priority  which  a  second  assignee  of  an  equitable 
interest  in  a  fund,  who  has  given  notice  to  the  holder,  possesses 
over  a  first  assignee  who  has  failed  to  give  notice,  applies  where 
the  second  assignee  has  taken  his  assignment  from  the  legal 
personal  representative  of  the  original  assignor  (c). 

In  the  case  of  an  assignment  of  an  equitable  interest  in  a 
fund,  or  of  a  debt  or  other  chose  in  action,  it  is  not  necessary 
that  the  assignee,  in  order  to  ensure  priority,  should  give  express 
or  formal  notice  to  the  trustee,  debtor,  or  other  person  liable  to 
pay  the  fund  assigned ;  it  is  sufficient  if  such  information  or 
knowledge  has  been  brought  to  the  mind  of  that  person  as  an 
ordinary  man  of  business  would  act  upon,  and  regulate  his 
conduct  in  the  matter  accordingly  (d) ;  and  it  is  not  material  in 
what  character  he  acquired  his  knowledge,  if  in  fact  he  had 
knowledge  of  a  prior  incumbrance  at  the  time  when  he  received 
formal  notice  of  a  second  incumbrance  (e).      But  incumbrances 


(0  Foster  y.  BlaektUme,  1  My.  k  K. 
297 ;  Timton  v.  Jtamsbottom,  2  Keen, 
49 ;  £tti/  V.  Bridges,  2  Y.  &  0.  C.  C. 
486,  494  ;  Warburton  v.  Sill,  tup. ; 
Stoeka  y.  Dobaon,  5  De  G.  &  S.  760.    • 

(u\  Low  T.  Bouverie^  (1891)  3  Ch.  82, 
0.  A.  See  also  Ward  ▼.  Duneombe, 
(1893)  A.  0.  369,  at  p.  383  ;  Taylor  y. 
London  and  County  Banking  Co.,  (1901) 
2  Oh.  231,  C.  A. 

(x)  Broum  v.  Savage,  4  Drew.  639. 
See  Lyde  y.  Barnard,  1  M.  &  W.  101 ; 
Swan  Y.  PhUlipa,  8  A.  &  E.  457. 

(y)  See  Derry  v.  Feek,  14  App.  Ca. 
337,  oyemiling  Burrowet  y.  Lock,  10 
Yea.  470 ;  and  Slim  y.  Croueher,  1  D. 


F.  ft  J.  518. 

(z)  Low  y.  Bouverie,  (1891)  3  Oh.  82, 
0.  A. 

(a)  Stephent  y.  Vendbles,  31  Beay. 
124. 

{h)  Be  Lewer,  5  Ch.  D.  61,  0.  A. 

[e)  BeFreehfieWt  TrutU,  11  Ch.  D. 
198;  MonUfiore  y.  OuedaUa,  (1903)  % 
Ch.  27,  C.  A. 

(d)  Lloyd  y.  Banks,  L.  R.  3  Ch.  488. 
And  see  Exp.  Agra  Bank,  Re  Worcester, 
L.  B.  3  Ch.  556  ;  AUetson  y.  Chichester, 
L.  R.  10  C.  P.  319. 

{e)  Meux  y.  Bell,  1  Ha.  73 ;  TibbUs 
y.  Oeorge,  5  A.  ft  E.  107.  And  see 
Oale  y.  Lewis,  16  L.  J.  Q.  B.  119. 


PRIORITY  BY  NOTICE  GENERALLY.  1277 

of  wliich  no  notice  Is  given  do  not  apparently  rank  according  to  Chap.  LTI. 
the  order  of  the  dates  at  which  the  trustees  obtained  accidental      §  1  (i). 
knowledge  of  them  (/). 

In  order  to  prevent  any  question  as  to  priority  by  notice,  the  !*"»!  notice, 
notice  should  be  given  in  writing ;  but  parol  notice  is  sufficient 
if  of  a  formal  and  precise  character  {g).     General  statements  in 
casual  conversation  are  not  sufficient  {h). 

Parol  notice  must  be  clearly  proved.  Evidence  of  parol 
notice  having  been  given  to  trustees  in  the  course  of  conver- 
sation at  a  meeting  on  other  business  was  not  relied  on  as  fixing 
the  trustees  with  notice,  in  the  face  of  their  denial,  of  having 
received  notice  (t). 

The  Court  does  not  require  a  party  to  pay  attention  to  vague  Notice  mnsfc 
rumours  proceeding  from  strangers  to  the  estate  {k) ;   notice,  in  inteEert^L^ 
order  to  be  binding,  must  be  given  by  some  person  who  has  an 
interest  in  the  property  (/). 

The  notice  should  be  made  with  some  degree  of  precision  as  Notice  ahonld 
to  the  nature  of  the  alleged  right,  and  should  not  consist  of  a  ^  nat^<rf 
mere  general  and  undefined  claim  (m).    Where  a  notice  of  the  claim, 
assignment  of  a  reversionary  interest  in  a  fund  to  secure  a  sum 
of  money  was  silent  as  to  a  covenant  contained  in  the  same 
deed  on  the  part  of  the  assignor  to  charge  the  fund  also  with 
payment  of   premiums  on  a  policy  of  assurance  on  his  life 
effected  by  way  of  collateral  security,  the  charge  was  postponed 
as  to  the  premiums  (n). 

Notice,  in  order  to  affect  the  Bank  of  England,  must  be  Notice  to 
distinct  notice  of  an  existing  claim  upon  the  stock ;  since  the  England, 
bank  stands,  not  in  the  position  of  a  trustee,  but  of  a  deposi- 
tary (o). 

Although  it  would  not  seem  to  be  essential  that  the  notice  Notice  need 
should  exactly  specify  the  amount  claimed,  or  describe  the  p^jjjj^  the 
fund  charged,  with  absolute  correctness,  provided  it  is  suffi-  amount  or  the 
dently  indicated  what  fund  is  intended  to  be  affected,  yet  the 

(/)  Ardm  r.  Arden,  29  Oh.  D.  702,  (*)  Wildgooae  v.   Wayhmdy  Goulde. 

708.  147. 

{g)  R$  Tiehefur,  36  Beay.  317.    See  m  Bamhari  v.  Greenshieldty  9  Moo. 

Broum  v.  Savage,  4  Drew.  636  ;  North  p.  (J.  35 .  j^atal  Zand,  ^.  Co.  v.  Good, 

BritUh  Insurance  Co,  v.  Hallett,  7  Jur.  L.  R.  2  P.  C.  121,  129. 

'^\l)Z\\.   White,  16  Beav.  123;  ,  W  ^'"^^  -•  ^^-«*^^'  «  ^ee. 

Edwards  v.  Martin,  L.  R.  1  Eq.  121.  *'°\   «    *  .  x  ,    «     .    «,  •» 

(0    Sajfron    Walden    Second   Benefit  (n)  -ftr  ^n^A^'t  7Vi«<»,  21  Beav.  480. 

Building  Soe.  y.  Bagner,  14  Ch.  D.  406,  (0)  Hwnberitonc  y.  Chaee,  2  T.  &  C. 

C.  A.  Ex.  209. 
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Chap.  LYL 
i  1  (i). 


Kutiikem 


Thneof 


Notice  to 
onjit  order 
and  diaposi- 
Hon  clamein 
iNHikriiplcj. 


Court  will  not  allow  the  fond  to  stand  daiged  in  pnoiitj  to 
other  incamhranoeB  for  s  som  in  ezeen  of  that  stated  in  the 
notice  (/>). 

So  if  a  notice  is  nudeading  as  to  the  duration  of  a  diazge,  the 
recipient  will  not  he  hound  after  the  time  when,  according  to 
the  terms  of  the  notice,  it  woold  apparently  hare  erpired  (g). 

A  mistalre  in  the  notice  as  to  flie  date  of  a  mortgage  has  heen 
held  to  he  immaterial  (r). 

Inasnmch  as  the  one  of  sevend  socoeniTe  incombrancen  who 
first  gives  the  required  notice  to  the  proper  person  will  gain 
preference  orer  the  others^  a  mortgagee  of  an  eqnitahle  interest, 
debt,  or  other  chose  in  action  should  be  careful  to  give  notice  in 
writing  immediately  on  completion  of  his  seeority.  The  notice 
may,  howerer,  be  given  at  anytime  so  as  to  ensure  priority  over 
any  incumbrancers  who  have  not  given  notice,  but  subject  to 
any  assignments  of  which  earlier  notice  has  been  given. 

If  an  incumbrancer  gives  notice  to  a  purchaser  before  actual 
payment  of  the  purchase-money,  it  is  sufficient  (9),  although  the 
purchaser  has  given  bond  or  other  security  (/);  or  after  payment, 
but  before  execution  of  the  conveyance  (ti) ;  for  it  is  all  one 
transaction  (;r). 

Where  notice  is  required  to  take  a  case  out  of  the  order  and 
disposition  clause  in  bankruptcy,  it  is  sufficient  if  it  is  given 
between  the  act  of  bankruptcy  and  the  petition  for  adjudication, 
if  the  incumbrancer  had  no  notice  of  the  act  of  bankruptcy.  It 
is  true  that  by  sect.  44  (iii)  of  the  Bankruptcjr  Act,  1883  (y),  all 
goods  at  the  commencement  of  the  bankruptcy  in  the  order  and 
disposition  of  the  bankrupt  belong  to  the  trustee,  and  that  by 
sect.  43  thereof,  the  commencement  of  the  bankruptcy  is  defined 
to  be  the  completion  of  the  act  of  bankruptcy,  yet  by  sect  49 
any  bond  fide  dealing  with  the  bankrupt  between  the  act  of 
bankruptcy  and  the  petition  is  protected,  and  the  giving  notice 
by  the  incumbrancer  to  the  bankrupt  is  a  bonA  fide  dealing 
within  the  statute  (s). 


(i?)  Woodhwm  t.  Qrani^  22  Bear. 
483. 

iq)  StephenBcn  T.  Royce,  5  Ir.  Ch.  B. 
401. 

(r)  WhittingHdll  t.  King,  W.  N. 
(1882)  83  ;  46  L.  T.  520. 

(<)  TourvilU  Y.  NaUh,  3  P.  Wms. 

307. 

U)  lb.;  9saA.Sardinghamy,NieholU, 
3  Atk.  304. 


(u)  Wxgg  T.  Wxggy  1  Atk.  884 ;  litM- 
gerald  ▼.  Burkt  2  Atk.  397 ;  Mocre  t. 
Mayhow,  1  Gh.  Oa.  34 ;  Story  t.  Lord 
JFindtor,  2  Atk.  630.  But  see  mu  ▼. 
Biekeradike,  Fonb.  Eq.  yol.  ii.  (6Uied.} 
p.  149. 

{x)  Wtgg  T.  Wlgg,  tup. 

(y)  46  &  47  Viot.  0.  52. 

(z)  JRe  Styan,  I  Ph.  105 ;  Butter  T. 
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A  written  notice  sent  through  the  post  will  be  deemed  to  Chap.  LTI. 
have  been  given  at  the  time  when  the  letter  would,  in  the      §  1  (i). 
ordinary  oourse  of  delivery,  have  reached  the  last-known  address  Notice  sent 
of  the  person  to  whom  it  is  sent  (a) ;  unless  it  can  be  shown  that  through  the 
he  was  xmavoidably  prevented,  by  reason  of  absence  or  other- 
wise, from  receiving  the  notice  till  afterwards  (J). 

It  was  formerly  thought  that  the  notice  must  in  all  cases  be  To  whom 
given  to  the  person  who  has  the  legal  control  of  the  fund  (c).  ^^et"""^^ 
But  it  is  now  settled  that  the  proper  person  to  whom  the  notice 
should  be  given  is  the  person  who,  whether  he  actually  has 
control  of  the  fund,  or  is  entitled  to  receive  it  from  a  third 
person  in  whose  control  it  is,  is  liable  to  pay  it  over  to  the 
assignor,  or,  in  other  words,  the  person  who  is  the  immediate 
trustee  of  the  assignor  {d).  And  the  recipient  of  the  notice 
may  thus  be,  according  to  the  subject-matter,  a  trustee,  executor, 
debtor,  consignee,  insurer,  or  trustee  in  bankruptcy. 


ii. — ^Notice  to  Tnutees  of  Mortgaged  Fund. — ^An  assignee  of  Notice  to 

1 1      i_        n  •  1  •   1         i»  xj.^j  J.        •  •     •! "i-      trustee  before 

the  benencial  interest  m  a  trust  fund  cannot  gam  priority  by  thefundisin 
giving  notioe  of  the  assignment  to  a  person  who  may  possibly  ^^^' 
become,  but  is  not  at  the  time  of  the  notice,  actually  a  trustee 
of  the  fund  {e).  This  point  frequently  arose  with  regard  to 
moneys  received  from  the  sale  of  commissions  of  military  officers 
on  retiring  from  the  service,  when  it  was  repeatedly  decided  that 
notice  given  to  the  army  agent  before  the  money  had  reached 
his  hands  and  had  become  payable  to  the  officer  on  his  retire- 
ment being  gazetted,  was  of  no  avail,  as,  till  then,  the  agent 
had  not  become  a  trustee  of  the  officer  charged  with  the  duty  of 
paying  the  money  to  him.  Assignments  of  which  such  prema- 
ture notice  is  given  will,  as  between  themselves,  rank  in  priority 
of  date,  but  will  be  postponed  to  a  subsequent  assignment,  notice 
of  which  is  given  after  the  trust  has  actually  arisen  (/).  But 
the  doctrine  that  a  trustee  or  stakeholder  is  at  liberty  to  dis- 


Bverett,  (1895)  2  Ch.  872  ;  Ite  Seaman,  {t)  Sutter  y.  Flunkett,  IJ.  &  H.  441 ; 

(1896)  1  Q.  B.  412.  JTebstgr   t.    Wehtter,   31   Beav.   393  ; 

(a)  Loader  v.  Siscock,  1  F.  &  F.  132.  Somerset  y.  Cox,  33  Beay.  634 ;  Addison 

h)  Bird  Y.BoM,  6  Man.  &  Gr.  143.  v.  Cox,  L.  R.  8  Ch.  76  ;  Earl  of  Suffolk 

{e)  Bridge  y.  Beadon,  L.  R.  3  Eq.  y.  Cox,  16  W.  R.  732. 

664,  667.  (/)  Calisher  y.  Forbes,  L.  R.  7  Ch. 

{d)  Stephens  y.  Green,  (1895)  2  Ch.  109 ;  Johnstone  y.  Cox,  16  Ch.  D.  571, 

148,  C.  A.    See  Holt  y.  DeweU,  4  Ha.  affirmed,  exoept  as  to  costs,  19  Ch.  D. 

446.  17,  C.  A. ;  Re  Dallas,  W.  N.  (1904)  37. 
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dutp.  LVL 

Notice  to  one 
of  flerenl 
tnwtee«. 


Death  of 
tmttee  who 
hMDotioe. 


No  notice 
required 
where  trustee 
U  mortgagee. 


regard  a  notice  giyen  previoiulj  to  tlie  actual  receipt  of  the  fond 
must  be  applied  with  cantum  (^). 

Where  there  are  seyeral  executors  or  trustees,  the  ordinaiy 
and  most  prudent  course  is  to  give  notice  to  all  of  them ;  but 
notice  to  one  of  them  will  generally  be  sufficient  to  take  the 
property  out  of  the  order  and  disposition  of  the  assignor  if  he 
should  become  bankrupt,  and  to  prevail  over  a  notice  of  another 
assignment  subsequently  given  to  all  the  trustees  (h).  But 
notice  to  one  does  not  affect  the  other  trustees  who  have  no 
knowledge  of  the  notice  so  as  to  make  them  liable  for  what  they 
may  do  in  ignorance  of  the  notice  (t). 

An  assignee  who  has  given  notice  to  all  the  existing  trustees 
is  not  bound  to  renew  the  notice  on  any  change  of  trustees.  If, 
therefore,  one  of  several  trustees,  who  alone  has  received  notice 
of  an  assignment,  dies,  his  death  will  not  deprive  the  assignee 
of  the  priority  he  has  acquired  as  against  assignmepts  made 
before  the  death,  and  of  which  all  the  trustees  have  notice  {k). 
The  same  principle  would  apparently  apply  when  one  of  several 
trustees  has  received  notice  of  an  assignment  and  dies,  and  a 
person  taking  an  assignment  after  his  death  gives  notice  of  it 
to  the  surviving  trustees,  so  as  to  prevent  the  later  assignment 
from  gaining  priority  over  the  earlier  one  (/).  This  seems  to 
follow  from  a  recent  decision  where  it  was  held  that  where 
notice  is  given  to  all  the  existing  trustees,  and  after  their  death 
a  subsequent  assignment  is  made  of  which  notice  is  given  to  the 
new  trustees,  who  had  no  notice  of  the  first  assignment,  the 
right  of  the  prior  assignee  prevails  (m). 

Where  a  trustee  advances  money  to  a  beneficiary  on  the 
security  of  an  equitable  assignment  of  his  interest  in  the  trust 
fund,  his  knowledge  of  the  assignment  will  be  sufficient  without 
formal  notice  to  the  other  trustees,  and  his  security  will  prevail 
over  all  assignments  of  which  formal  notice  is  subsequently 


(^)  Day.  Cony.  yol.  ii.  pt.  2,  p.  226. 
8fle  Manh  v.  J^eacocke,  9  Jur.  N.  S. 
780. 

(/i)  irard  V.  Duncwnbe,  (1893)  A.  0. 
36U.  See  Smith  y.  Smith,  2  Cr.  &  M. 
231  ;  Mettx  v.  Jiell,  1  Ha.  73 ;  Browne 
V.  Savage^  4  Drew.  635;  Lloyd* b  Bank  v. 
I'earaon,  (1901)  1  Ch.  865,  ante,  p.  1250. 

(i)  Low  V.  Bouveriey  (1891;  3  Ch,  82, 
104.  See  Fhipp$  v.  Lovegrove^  L.  R. 
16  Eq.  80. 


{k)  Be  Fhillipa*  Trusts,  (1903)  1  Ch. 
183;  Ward  y.  Duneombe,  (1893)  A.  C. 
369,  oyemiling  the  preyiouB  decifiions 
on  this  point,  T\inson  y.  Bamsbottom,  2 
Keen,  3d ;  and  Winchelsea  y.  Garrety, 
1  Beay.  223. 

(/)  See  Ward  y.  Duneombe,  sup,  at 
p.  394. 

(m)  Be  Wasdale,  Britiin  v.  Partridge^ 
(1899)  1  Ch.  163. 


NOTICE  TO  TRUSTEES  OF  FUND. 


1281 


given  to  all  the  trustees  (w).     So  if  he  has  a  set-off  or  equities  Chap.  LVI. 
against  the  fund,  he  has  priority,  and  no  notice  can  affect  it  (o).     §  1  (ii)* 

But  the  general  rule  that  notice  to  one  of  several  trustees  is  Exception 
BuflBoient  admits  of  an  exception  where  one  of  the  trustees  is  a  ^^e^oiaTy^ 
beneficiary  and  assigns  his  interest  in  the  trust  fund  to  a  assigns  hia 
stranger  (p).     The  knowledge  of  one  of  several  trustees,  who  is  stranger, 
also  a  beneficiary,  of  a  mortgage  created  by  himself  of  his  own 
share  in  the  proceeds  of  land  held  in  trust  for  sale  is  not  by 
itself  notice  to  the  trustees ;  and  such  a  mortgage  will  be  post- 
poned to  a  subsequent  mortgage  of  which  due  notice  has  been 
given  to  the  trustees  {q).    But  if  the  mortgagee  serve  formal 
notice  of  the  assignment  on  the  trustee-mortgagor,  such  notice     - 
will  be  sufficient  as  against  subsequent  mortgagees  who  give 
notice  to  all  the  trustees.     If,  however,  a  trustee  beneficiary 
assies  his  interest  to  a  co-trustee,  there  is  no  conflict  between 
interest  and  duty  as  regards  the  latter,  and  his  knowledge 
will  constitute  sufficient  notice  to  the  trustees  to  give  hiTn 
priority  (r). 

Where  a  fund  is  subject  only  to  one  set  of  trusts,  the  assignee  Notice  where 
who  first  gives  notice  to  the  trustees,  in  whom  the  fund  is  ^^®"^**^® 
legally  vested,  will  gain  priority  over  other  assignees  prior 
to  him  in  point  of  time;  in  such  a  case,  the  assignee  of 
the  beneficial  interest,  by  giving  notice  to  the  trustees,  whose 
duty  it  is  to  distribute  the  estate  among  the  persons  bene- 
ficially entitled,  places  the  trustees  under  a  direct  responsibility 
to  himself ;  and,  if  they  disregard  the  notice,  they  do  so  at 
their  peril  («). 

Where  there  are  two  settlements,  one  original  and  the  other  Original  and 
derivative,  the  notice  should  be  given  not  to  the  trustees  of  the  2?"!?*^^® 
original  settlement  who  hold  and  have  control  over  the  property, 
but  to  the  immediate  trustees  of  the  cestui  que  trusty  that  is  to 
say,  to  the  persons  whose  duty  it  would  be,  but  for  the  notice, 
to  pay  over  the  fund  to  him  {t).    But  notice  to  the  trustees  of 


(a)  Elder  y.  Maclean^  3  <tnr.  N.  S. 
284 ;  Thompson  r,  TomkinSy  2  Dr.  &  S. 
8;  Assignee*  of  Dunne  y.  Hibernian 
Joint  Stock  Co.,  Ir.  B.  2  £q.  82 ;  Fhipps 
V.  Lovegrove,  L.  R.  16  Eq.  80. 
.  (o)  Somerset  y.  Cox,  33  Beay.  634 ; 
Nelson  y.  London  Assurance  Co,,  2  S.  & 
St.  292. 

{p)  Broton  y.  Savage^  4  Drew.  635  ; 
Commrs,  of  Public  Works  y.  Harbg,  23 
Beay.  608 ;  WiUes  y.  Oreenkill,  4  De  O. 
F.  &  J.  147.     But  see  Exp.  Rogers, 


Re  Selby,  8  De  G.  M.  &  O.  271,  where 
there  were  special  cironniBtances. 

(q)  Lloyd's  Bank  v.  Pearson,  (1901)  1 
Oh.  865. 

(r)  Brown  y.  Savage,  4  Drew.  635. 

(«)  RyaU  y.  Rowles,  \  Ves.  Sen.  348 ; 
Dearie  y.  Hall,  3  Bubs.  1.  See  WardY, 
Duncombe,  (1893)  A.  0.  369,  at  p.  392 ; 
Stephens  y.  Orem^  (1895)  2  Ch.  148,  at 
p.  158,  0.  A. 

(t)  Stephens  y.  Green,  (1895)  2  Ob. 
148,  at  p.  163,  G.  A. 
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the  original  settlement,  though  inefieotual  to  give  priority,  may 
be  a  very  valuable  protection  to  the  assignee  (t/). 

Where  an  absolute  legacy  is  mortgaged,  notice  must  be  given 
to  the  executor  of  the  will,  and  such  notice  wiU  bind  the  money 
in  the  executor's  hands,  as  against  subsequent  incxunbrancers,  if 
he  has  not  assented  to  the  legacy  {x). 

If  the  mortgaged  legacy  is  derived  under  two  successive  wills, 
then,  at  all  events,  until  the  executor  of  the  second  wiU  has 
assented  to  the  legacy,  the  executor  of  the  first  will  is  in  no 
sense  a  trustee  for  the  legatee  under  the  second  will ;  his  duty  is 
merely,  in  the  course  of  administration  of  the  estate  of  his 
testator,  to  hand  the  money  over  to  the  executor  of  the  second 
will,  and  notice  to  the  former  will  be  of  no  avail ;  the  latter  is 
the  person  whose  duty  it  is  to  hand  over  the  money,  so  far  as  not 
required  for  the  purpose  of  administering  his  testator's  estate, 
to  the  legatee;  the  notice  must,  therefore,  in  such  a  case  be 
given  to  the  executor  of  the  second  will  (y). 

Where  a  trustee  is  a  creditor  on  the  fund,  and  cannot  com- 
plete his  title  by  personal  notice,  he  should  take  care  that  it 
appears  on  the  declaration  of  trust  or  other  equivalent  instru- 
ment (2) ;  but  after  an  effectual  notice  from  other  persons,  the 
trustee  cannot  set  up  any  new  charge  or  set-off,  and  he  is  bound 
to  withhold  all  further  payments  to  the  mortgagor  (a). 

Notice  of  the  assignment  of  an  equitable  interest  or  chose  in 
action  given  to  the  solicitor  of  the  trustees,  or  other  proper 
persons  to  receive  notice,  may  be  sufficient  to  give  priority, 
though  such  notice  is  not  communicated  to  the  clients  {b).  But 
the  solicitor  served  with  the  notice  must  be  either  expressly  or, 
by  acting  in  the  particular  matter,  impliedly  authorized  to 
receive  such  notices,  and  notice  to  a  person  who  has  no  such 
authority,  but  is  merely  the  solicitor  usually  employed  in  the 
matters  of  a  trust,  is  not  sufficient  to  create  a  priority  as  against 
a  subsequent  incumbrance  who  gives  notice  to  the  trustees 
personally  (c). 


(u)  Stephens  y.  Green^  (1896)  2  Gh. 
148,  at  p.  161. 

{x)  Holt  V.  Dewell,  4  Ha.  446. 

(y)  Stephens  v.  Green,  (1896)  2  Oh. 
148,  0.  A. 

(z)  Cathmisnoners  of  Fuhlic  Works  v. 
Harby,  23  Beav.  608. 

(a)  Stephens  y.    Vcnables,   31  Beav. 


124. 

(b)  Miehards  v.  Qledsianes,  31  L.  J. 
Gh.  142  ;  Willes  y.  Greenhill,  4  De  Q. 
F.  &  J.  147. 

(c)  Brittain  v.  Brovm,  24  L.  T.  604 ; 
Breunn  v.  Briscoe,  28  L.  J.  Q.  B.  829 ; 
Saffron  Waldcn  Second  Benejit  Building 
Soe.  V.  Rayner,  14  Oh.  D.  406,  C.  A. 
See  Re  Durand's  Trusts,  8  W.  R.  33. 
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Notice  to  any  authorized  agent,  other  than  a  solioitor,  is  Chap.  LVI. 
Buffioient(rf).  §  1  W' 


The  trustee  or  other  proper  person  to  receive  notice  is  bound  Notice  ^ 
to  accept  it,  and,  if  he  disregard  it,  he  will  be  liable  to  the  ^^^^^  ^ 
assignee  to  make  good  the  fund  (e).  disregarding 

Payment  to  the  assignor  after  notice  by  one  of  several  persons  ^^^^' 
entitled  to  charges  wiU  not  afEeot  the  rights  inter  se  of  the 
persons  entitled  to  the  charges  to  what  remains  of  the  fund. 
The  mortgagee  or  his  assignee  cannot  after  notice  be  affected 
by  transactions  between  the  holder  of  the  fund  and  the  mort- 
gagor unknown  to  the  mortgagee  (/). 

As  between  assignees  of  an  equitable  interest  in  personalis  Notice  of 
or  a  legacy,  whether  the  interest  be  present  or  future,  vested  or  ^^^^^y 
contingent,  notice  should  be  forthwith  given  to  the  trustees  or  to  be  given  to 
executors,  it  being  now  decided  that  if  a  party  takes  an  assign-  exeoutoraf 
ment  of  such  an  interest,  and  does  not  give  notice  of  it  to  the 
trustees,  a  subsequent  assignee  giving  such  notice  will  gain 
preference  {g). 

This  principle  applies  to  land  given  upon  trust  for  sale  (A), 
and  has  been  held  to  apply  even  where  the  first  incumbrancer 
could  not  give  notice  because  he  never  knew  of  the  charge 
created  in  his  favour  {i). 

Although,  as  between  successive  incumbrancers  of  equitable  WLen  notice 
interests  in  land,  notice  to  the  trustees  is  not  necessary,  and  S^aLim?^^^ 
is  of  no  avail  for  the  purpose  of  gaining  priority  {k),  yet  priority  ments  of 
will  be  gained  by  notice,  when  the  property  assigned  is  an  arising  out 
interest  in  land  vested  in  trustees  of  such  a  nature  that  it  can  ^  ^*°^* 
only  reach    the  hands    of    the    beneficiary  in  the  shape  of 
money  (/). 

Thus  it  has  been  held,  where  lands  were  devised  to  trustees  Land  devised 
on  trust  for  sale,  that  an  incumbrancer  of  the  beneficial  interest  ®"  ^"®*  *^' 

...  sale. 

who  gave  notice  to  the  trustees  thereby  gained  priority  over  a 
prior  incumbrancer  who  omitted  to  give  such  notice  (m). 


(d)  JRe  Senetayf  2  Dr.  &  TVar.  555. 

U)  Williams  ▼.  Thorp^  2  Sim.  257 ; 
SoberU  ▼.  Lloyd^  2  Beav.  376 ;  Andrewa 
y.  Bout/ield,  10  Beav.  50 ;  Be  JSeneitt/, 
2  Dr.  &  War.  655. 

(/)  Liquidation  JBstaUa  Co,  ▼.  Wil- 
hughby,  (1898) A.  G.  321. 

Ig)  Foster  v.  Cockerell,  3  CI.  &  F. 
456  ;  Dearie  y.  HaU^  Loveridge  v. 
Cooper^  3  Boss.  1 ;  Ctanming  v.  Freseott^ 
2  Y.  &  C.  Ex.  488 ;  Coopery,  lynnme^ 


3  Ruse.  60 ;  Jones  y.  JimeSj  8  Sim.  633  ; 
Ward  y.  Buneomhe,  (1893)  A.  G.  369. 

(A)  Lloyd^s  Bank  y.  Fearaon,  (1901)  1 
Gh.  865. 

(t)  Re  Lake,  Exp.  Cavendish,  (1903) 
1  K.  B.  161. 

(k)  Ante,'!^,  1254. 

(0  Lee  V.  Howlett,  2  K.  ft  J.  531 ; 
Thomas  v.  Cross,  2  Dr.  ft  8.  423. 

(m)  Consolidated  Investment  Co.  r, 
Biley,  1  Gift.  371 ;  5  Jar.  N.  8.  1288. 
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So,  where  freeholds  were  conyeyed  to  trustees  upon  trust  to 
sell  and  pay  certain  creditors,  and  subject  thereto  upon  trust  for 
A.  for  life,  with  remainder  to  B.  in  fee;  B.  then  granted  certain 
annuities  charged  upon  the  estates,  and  subsequently  mortgaged 
the  estates  without  notice  of  the  annuities ;  A.  having  died,  the 
trustees  sold  the  estates  and  the  mortgagee  gave  notice  to  them 
of  his  mortgage ;  it  was  held  that  the  mortgagee  had  the  first 
charge  on  ihe  sale  moneys  in  priority  over  the  annuitant  by 
reason  of  his  notice  to  the  trustees  (n). 

On  the  principle  of  the  decision  last  referred  to,  it  wiU  be 
advisable  that  where  a  settled  estate  or  any  interest  therein  is 
mortgaged  the  mortgagee  should  ascertain  if  any  part  of  the 
estate  consists  of  capital  moneys  arising  under  the  Settled  Land 
Acts  in  the  hands  of  the  trustees  of  the  settlement,  and,  if  so, 
that  he  should  give  notice  of  his  charge  to  the  trustees. 

So,  also,  where  by  a  marriage  settlement  a  term  was  vested  in 
trustees  to  raise  portions  for  younger  children,  one  of  whom 
mortgaged  his  share,  but  no  notice  of  the  charge  was  given  to 
the  trustees,  the  mortgagor  having  become  bankrupt,  it  was 
held  that  the  mortgagee  had  not  an  interest  in  land,  and  that 
therefore,  having  neglected  to  give  notice,  he  was  not  entitled  to 
priority  as  against  the  assignees  in  bankruptcy  (o). 

Where  the  legacy  is  a  fund  vested  in  trustees,  it  haA  been 
held  that  notice  to  the  trustees  given  before  the  executor  has 
assented  to  the  legacy  will  be  insufficient  to  protect  the  assign- 
ment {p).  And  it  would  seem  clear  that  at  the  present  day, 
where  a  fund  derived  under  a  settlement  or  prior  will  is 
bequeathed  by  a  subsequent  will,  it  would  be  immaterial 
whether  the  legacy  had  been  assented  to  or  not,  as  the  duties  of 
the  trustees,  or  of  the  executors  of  the  former  will,  would  be 
confined  to  carrying  out  their  own  trust,  or  duty  by  paying  over 
the  money  to  the  legal  personal  representative  of  their  deceased 
cestui  que  trusty  whose  receipt  would  efPectually  discharge  them 
from  seeing  to  the  application  of  the  money  in  accordance  with 
any  ulterior  dispositions  made  by  their  cestui  que  trust;  it  is  con- 
ceived, therefore,  that  in  such  a  case  notice  to  the  trustees,  or  to 


(n)  Foster  v.  BUukstoney  1  My.  &  K. 
297,  affirmed  in  D.  P.  »ub  nom,  Foster 
V.  CockereU,  3  01.  &  F.  466;  Lhyd't 
Sank  v.  Feanon,  (1901)  I  Gh.  865. 

{p)  Be  Eughea'  TrmU,  2  H.  &  M. 


89 ;  Re  Baldwin,  (1903)  1  Ir.  R.  338. 
But  see  Me  JFallis,  (1902)  1  K.  B.  719. 

(p)  Holt  v.  Dewell,  4  Ha.  446.  See 
Stephens  ▼.  Oreen,  (1895)  2  Ch.  148, 
0.  A. 


NOTICB — ^MORTGAGE  OP  DEBTS. 


1285 


the  executors  of  the  first  will,  would  be  of  no  avail,  but  that  Chap.  LVI. 
notiee  to  the  executor,  whether  he  has  assented  or  not,  would  be      1 1  (ii). 
sufficient  to  protect  the  mortgagee  of  the  legacy  {q). 

If  a  testator  creates  a  trust  of  a  fund,  the  executor  will  ab  Legaoy  given 
initio  have  notice  of  the  claim  of  the  trustees,  and,  accordingly,  ^ 
if  a  beneficial  interest  in  the  fund  is  mortgaged,  it  will  be  the 
duty  of  the  executor,  after  he  has  assented  to  the  legacy,  to  pay 
the  money  over  to  the  trustees,  and  no  notice  can  prevent  him 
from  doing  so,  or  affect  the  fund  in  the  hands  of  the  trustees  ; 
it  is  therefore  obvious  that  the  trustees  are  the  proper  persons  to 
receive  the  notice. 

iiL — ^Notice  of  Kortgage  of  Bebts  and  other  Choses  in  Action. —  Repated 
The  doctrine  of  reputed  ownership  has  been  already  considered  <^''^®"'"P- 
in  its  relation  to  bills  of  sale  of  goods  (r).    A  few  points  on  this 
subject  may  be  shortly  noticed  here  with  regard  to  its  bearing 
on  debts. 

Under  the  Bankruptcy  Acts  prior  to  1869  ($),  all  choses  in 
action,  including  debts  of  every  description,  were  held  to  fall 
within  the  expression  ^*  goods  and  chattels  "  so  as  to  be  in  the 
reputed  ownership  of  the  bankrupt,  whether  he  was  a  trader  or 
not  {f) . 

By  the  Bankruptcy  Act,  1869,  s.  15,  sub-s.  (5)  (t«),  it  was  Exolnsioii 
provided  that  things  in  action,  " other  than  debts  due  to  the  ^ongene- 
bankrupt  in  the  course  of  his  trade  or  business,"  should  not  be  rally  firom 
deemed  ''goods  and  chattels"   within  the  meaning  of    the  ^^ership 
reputed  ownership  clause  in  that  Act.  danse. 

It  was  held  upon  the  construction  of  that  section  that  the 
expression  ''  debts  due  "  in  the  clause  is  not  to  be  confined  to 
debts  presently  payable,  but  that,  on  the  other  hand,  it  will  not 
include  debts  which  were  only  contingent  at  the  commencement 
of  the  bankruptcy  {x). 


(o)  Wigram,V.-0.,inJGro«v.2><PMvK, 
and  StiriSig,  J.,  in  Stephens  ▼.  Oreen, 
laid  stress  on  the  point  that  in  those 
oases  the  legacies  assigned  had  not 
been  assented  to;  but  the  L.JJ.  in 
the  latter  case  seem  to  have  based 
their  decision  on  the  broad  principle 
that  a  trustee  or  executor  of  a  prior 
settlement  or  will  has  nothing  to  do 
with  interests  arising  under  a  sub- 
sidiary settlement  or  testamentary  dis- 
position made  by  their  eestui  que  trust. 


(r)  See  anUf  pp.  187  et  Hq. 

(«)  See  Bankruptcy  Act,  1849  (12  & 
13  Vict.  c.  106),  s.  141. 

(t)  Re  Ccxmbe'a  TrmtSy  I  Gift.  91  ; 
Re  JBriffht's  Settlement,  13  Ch.  D.  413, 
0.  A.  See  Palm^n-  v.  Zocke,  18  Oh.  D. 
381,  0.  A. 

(m)  32  &  33  Vict.  c.  71. 

ix)  Exp,  Kemp,  Re  Fastnedge,  L.  B. 
9  Ch.  383.  See  Re  Stockton  Malleable 
Iron  Co.,  2  Oh.  D.  101,  103. 
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Bankers'  marginal  notes  given  for  soma  retained  against 
acceptances  aze  not  debts  dne  to  tbe  liankropt  idtliin  the 
clause  (t/). 

The  words  ^^  debts  dne  to  the  bankrupt  in  the  course  of  his 
trade  or  bunness"  do  not  extend  to  all  debts  due  to  the 
bankrupt  while  engaged  in  the  trade  or  business,  but  only  to 
debts  connected  therewith  (s). 

The  costs  for  which  a  solicitor  claims  a  lien  are  not  in  his 
order  or  disposition  until  an  order  has  been  made  directing  pay- 
ment of  the  costs  out  of  the  particular  fund  (a). 

The  Bankruptcy  Act,  1883  (&),  irirtually  re-enacts  the  reputed 
ownership  clause  of  the  Act  of  1869  with  an  alteration  which 
appears  to  be  material,  the  words  in  the  later  Act  being  ^^  debts 
due  or  growing  due  in  the  course  of  his  trade  or  business." 

Instalments  under  a  hire-purchase  agreement  are  'Mebts 
growing  due  "  within  the  section  (c). 

On  the  assignment  of  a  debt,  in  order,  not  only  in  the  case  of 
a  trade  debt,  to  take  the  subject  of  assignment  out  of  the  order 
and  disposition  of  the  bankrupt,  but  also  generally  to  ensure 
priority  as  against  other  assignees  of  a  debt,  it  is  necessary  and 
sufficient  that  notice  be  given  to  the  debtor  or  other  person  from 
whom  the  assignor  is  entitled  to  claim  payment  of  the  money  {d)y 
who  may  not  always  be  the  original  debtor  (e). 

Where  the  debt  assigned  is  owing  from  a  partnership  firm, 
notice  of  the  assignment  given  to  one  of  the  partners  is  notice 
to  the  partnership  (/).  And  where  one  firm  makes  an  equitable 
assignment  to  another  firm  of  a  debt  owing  to  the  former  to 
secure  advances  by  the  latter,  and  both  firms  have  a  common 
partner,  the  assignee  firm  will  be  affected  with  notice  of  all 
equities  attaching  to  the  assignment  (g). 

On  the  assignment  of  a  debt  owing  by  a  company  in  course 
of  being  wound  up,  notice  must  be  given  to  the  official  liqui- 
dator (A). 


(y)  JSxpt  Kemp,  Re  Foftnedge,  8up, ; 
and  see  Jsffi'yst  y,  Agra  Bank,  L.  B. 
2  £q.  694. 

{z\  R$  Fryee,  4  Gh.  D.  686.  See  Re 
Jeniinson,  Exp,  Nottingham  Bank,  16 
Q.  B.  D.  441. 

[a)  Lord  r.  Calvin,  2  Dr.  ft  S.  82. 
46  ft  47  Viot.  c.  62,  a.  44  (ui). 
Exp,  Rawlings,  Re  Davis,  60  L.  T. 
166. 

{d)  Ryall  ▼.  RowUm,  1  Ves.  Sen.  348 ; 
Exp,  Monro,  Buxk,  800  ;  Exp,  Smither, 


8 


8  M.  ft  A.  693  ;  1  Deac.  413  ;  DougJas 
y.  Ru8$eU,  4  Sim.  624 ;  Boyd  r.  Mangle; 
3  Exch.  387. 

{e)  Gardner  v.  Laehlan,  4  "NLj,  ft  Or. 
129;  Buck  v.  Lee,  3  N.  ft  M.  680; 
Exp,  M'Turk,  2  Deac.  68. 

(/)  Travie  v.  Milne,  9  Ha.  141 ;  Re 
Worcester  Corn  Exchange  Co,,  3  De  G. 
M.  ft  G.  180. 

is)  Steele  v.  Stuart,  L.  R.  2  Eq.  84. 

(h)  WraggeU  Case,  L.  B.  6  Eq.  284. 
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As  regards  the  neoessity  of  giving  notice  of  an  assignment  of  Chap.  LVI. 
a  debt  or  other  ohose  in  action,  there  is  no  distinction  between     §  1  (iii)* 


legal  and  equitable  incumbrances  (t).  No  distinctioii 

between  legal 
and  equitable 

iv. — ^Hotice  of  Mortgages  of  Policies  of  Life  Assurances. —  moom- 

bxanoes 

Where  a  policy  of  life  assurance  is  assigned  by  way  of  mort-  j^^ 
gage,  the  mortgagee  must  be  careful,  on  completion,  to  give  nty  of  giving 
notice  of  the  assignment  to  the  office.  assignment  of 

Before  the  Bankruptcy  Act,  1869,  notice  of  such  mortgage  policy, 
or  assignment  must  have  been  given  to  the  office,  to  take  it  out  ^^®  p^piea 
of  the  reach  of  the  bankrupt  laws  {k) ;  but  now  choses  in  action  order  and 
are  excluded  from  the  order  and  disposition  clause  (/) ;  and  a  ba^Sraptr  ^ 
policy  of  assurance  is  a  ohose  in  action  within  the  section  (m). 

The  rule,  however,  as  to  notice  still  applies  as  between 
different  incumbrancers  on  the  policy,  quite  irrespective  of  the 
bankrupt  law  (n) ;  and,  in  order  to  complete  the  title  to  a  policy, 
notice  must  still  be  given  to  the  office.  The  reason  for  the 
notice  is  that  otherwise  the  office  might  safely  pay  the  money 
to  the  person  who  had,  without  the  knowledge  of  the  office, 
ceased  to  be  its  creditor,  and  it  would  be  impossible  to  make 
the  office  pay  it  over  again  (o) ;  or  the  mortgagee  might  defeat 
the  assignment  by  surrendering  the  policy  or  the  bonuses  to  the 
office  (jp). 

By  the  statute  30  &  31  Yict.  c.  144,  s.  3,  it  is  enacted  as 
follows : — 

''No  assignment  made  after  the  passing  of  this  Act  of  a  policy  Notice  of 
of  life  assurance  shaU  confer  on  the  assignee  therein  named,  his  assignment 
executors,  administrators,   or  assigns,  any  right  to  sue  for  the  *°  ^  given, 
amount  of  such  policy,  or  the  moneys  assured  or  secured  thereby, 
tmtil  a  written  notice  of  the  date  and  purport  of  such  assignment 
shall  have  been  given  to  the  assurance  company  liable  under  such 
policy,  at  their  principal  place  of  business  for  the  time  being,  or  in 
case  they  have  two  or  more  principal  places  of  business,  then  at 
some  one  of  such  principal  places  of  business,  either  in  England  or 
Scotland  or  Ireland,  and  the  date  on  which  such  notice  shall  be 
received  shall  regulate  the  priority  of  all  claims  under  any  assign- 

(i)  £xp,  Arkwright^  3  M.  D.  &  De  D.  619,  G.  A. ;  JS^  WdUia,  Exp.  Jenka, 
G.  129  ;  £xp.  Wood,  3  M.  D.  &  De  Qt.      (1902)  1  K.  B.  719  ;  ante,  p.  1275. 

^^k\  nuall  V  Jl^^lsM  1  V«.  S«n  348  •  ^   ^^l^tt  Y.  Fike,  5  Ha.  19,  20. 

A^f  5iiT^Svt^ioS:  ,  W  ^^--*  -  ^^riin,  L.  R.  1  Eq. 

•on  T.  Spiers,  18  Sim.  469.  *^^* 

(/)  B.  A.  1869,  8.  15,  par.  5  ;  B.  A.  {p)  Forteseue  v.  Bamett,  3  My.  &  K. 

1883,  8.  44  (iii).  36 ;  Stocks  y.  Dobton,  4  De  G.  M.  &  G. 

(m)  Exp,  Ibbetton,  Be  Moore,  8  Ch.  11. 
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Chap.  LVI.    ment ;  and  a  payment  bond  fide  made  in  respect  of  any  policy  by  any 
8  1  riv^       assurance  company  before  the  date  on  which  such  notice  shall  have, 

_  -_j been  received  shall  be  as  yedid  against  the  assignee  giving  such 

notice  as  if  this  Act  had  not  been  passed." 


«a88i| 
ment. 


Meaning  of  An  agreement  for  a  mortgage,  though  aooompanied  by  a 

f?^'  deposit  of  the  policy,  is  not  an  assignment  within  the  meaning' 
of  the  Act  {q).  And  accordingly,  notice  to  the  assurance  com- 
pany of  such  an  agreement  gave  no  priority  over  a  prior 
equitable  mortgagee  who  had  given  no  notice  but  who  had 
possession  of  the  policy  (r). 
Notioe  after  The  notice  to  the  office  may  be  given  after  the  death  of  the 
assured,  and  priority  may  be  gained  thereby  («).  But  such 
notice  will  not,  in  the  case  of  a  mere  deposit  of  a  policy  with  a 
creditor,  entitle  him  to  demand  payment  without  the  concurrence 
of  the  debtor's  legal  personal  representative  {t). 
Priority  of  in-  But,  as  regards  the  rights  inter  se  of  several  incumbrancers  on 
inter  as  by  ^  policy,  it  does  not  necessarily  follow  that  the  order  in  which 
giving  notioe.  j^q  notices  are  given  to  the  office  will  absolutely,  and  without 
regard  to  circumstances,  determine  the  priority  of  the  several 
claims  to  the  policy  moneys.  The  concluding  words  of  sect.  3 
are  merely  intended  for  the  protection  of  insurance  offices,  and 
to  give  them  facilities  for  settling  claims  by  enabling  them  to 
recognise  as  the  first  claim,  the  claim  of  the  person  who  first 
gave  such  notice  as  is  required  by  the  statute ;  the  words  were 
not  intended  to  affect  the  rights  of  persons  claiming  interests  in 
the  moneys  outside  the  insurance  office.  And,  therefore,  if  a 
first  incumbrancer  on  a  policy  fails  to  give  the  prescribed  notice, 
and  a  second  incumbrancer  whose  charge  is  made  with  notice  of 
the  first  charge  and  subject  to  it,  gives  notioe  to  the  office,  he 
wiU  not  thereby  exclude  the  person  who  had  the  first  incum- 
brance {u).  Nor  will  a  volunteer  who  takes  an  assignment  of  a 
policy  without  notice  of  a  prior  incumbrance  gain  priority  by 
giving  prior  notice  to  the  office  {x). 
Proof  of  Where  notice  of  a  mortgage  on  a  policy  has  been  given  to 

^^J^l^^^     the  office  they  are  entitled  to  require  proof  of  satisfaction  of  the 

{q)  Crouhy  v.  City  of  Glasgow  Life  16  Eq.  30. 
ABmrance  Co^  4  Oh.  D.  421 ;  Spencer  (<\   Webster  y.  British  Empire,  A?., 

V.  Clarke,  9  Ch.  D.  137.     See  Be  Say-  is'cjh.  D.  169,  0.  A.  ^     '  »"  ' 

eoek's  Policy ,  1  Oh.  D.  61 1 ;  and  Scottish 

Amicable  Society  v.  Iktller,  Ir.   R.   2  («)  Newman  v.  Newman,  28  Ch.  D. 

Eq.  53.  ^74. 

(r)  Spencer  v.  Clarkcy  tup,  {x)  Be  Wallis,  Exp,  Jenks,  (1902)  I 

(<)  Be  BusseWs  Foliey  Tnsst,  L.  B.  K.  B.  719. 
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mortgage,  although  no  claim  has  been  made  by  the  mortgagee ;  Chap.  LVI. 
as  the  latter  might,  by  virtue  of  the  Policies  of  Assurance  Act,     §  1  (iv)' 
1867  (y),  have  sued  the  office  in  his  own  name  (2). 

If  a  policy  of  assurance  is  sub-mortgaged,  notice  should  be  Notice  to 
given  both  to  the  office  and  to  the  grantee  of  the  policy.  Where  ^^teTon^ 
a  mortgagee  of  a  policy  of  assurance  created  an  equitable  sub-  sab-mortgage 
mortgage  by  deposit,  but  no  notice  was  given  either  to  the  office  °  ^  ^°^' 
or  to  the  original  mortgagor,  it  was  held  on  the  bankruptcy  of 
the  original  mortgagee  under  the  old  law  that  the  sub-mortgage 
was  invalid  against  his  assignees  (a).     In  such  a  case,  notice  of 
the  sub-mortgage  to  the  original  mortgagor  would  probably 
have  been  sufficient  without  notice  to  the  office  (6).     But  if 
notice  of  the  original  mortgage  had  been  given  to  the  office, 
then  notice  of  the  sub-mortage  to  the  office  would  have  been 
necessary  and  sufficient  {c). 

In  the  case  of  mutual  assurance  companies,  wherein  every  Mataal 
insurer  becomes  a  partner,  his  dealing  with  his  own  policy  will  J^JJJlf^f® 
not  be  considered  as  a  partnership  act  affecting  the  society  with 
notice  (d). 

A  share  in  a  partnership  has  been  held  to  be  a  chose  in  action  Ab  to  share  in 
^thin  the  meaning  of  the  Bankruptoy  Act  so  as  to  be  excluded  v^^v- 
from  the  operation  of  the  **  order  and  disposition  clause  "  {e), 

V. — ^Hotice  of  Hortgages  of  Shares  in  Joint-Stock  Companies. —  Notioe  of 
Shares  in  a  joint-stook  company  are  excepted  from  the  operation  ^tt 
of  the  order  and  disposition  clause  of  the  Bankruptcy  Act,  com^niee  not 
1883  (/),  it  having  been  decided  that  such  shares  are  choses  in  a^iinst 
action  within  this  exception,  whether  the  bankrupt's  interest  in  J^^^^Jee  in 
the  shares  is  legal  (g)  or  equitable  (A). 

No  notice  of  assignment  of  such  shares  is  therefore  necessary 
to  protect  the  assignee  as  against  the  assignor's  trustee  in  bank- 
ruptcy. 

Where  mortgages  of  shares  are  affected  by  deposit  of  the  ab  to  mort- 
oertificates,  it  is  now  settled  that  (at  all  events  where  such  shares  f^^,}^, 

'  ^  deposit  of 

shares, 
(y)  30  &  31  Vict.  o.  144.  3  M.  D.  &  De  G.  129. 

fz)  lUJIaffeoeft'sPolicu.lCh.'D.eil,  {e)  Re  Bainbridge,  Exp.  FUUher,   8 

(a)  Exp.  Wood,  3  M.  D.  &  Be  a.       Oh.  D.  218. 

315.  (/)  46  &  47  Vict.  o.  62,  s.  44  (iii). 

(b)  HoU  ▼.  Dswellf  4  Ha.  446.  See  further,  as  to  order  and  disposition 
(e)  Exp.   Eamett,    1    De   G.    194  ;      in  bankmptoyy  ante,  pp.  187  et  seq. 

ThompeoH  7.  Tomkins,  2  Dr.  &  S.  8.  (^)  Colonial   Bank   y.    Whinney,    11 

(d)  Thompson  ▼.  Speire,  13  Sim.  469 ;  App.  Ca.  426. 
Re  Bromley,  13  Sim.  476;  Martin  v.  (h)  Exp.  Barry,  Re  Fox,  L.  R.  17 

Sedgwick,  9  Beay.  333 ;  Exp.  Arkwright,  Eq.  1 13. 

VOL.  II. — C.  I  I 


1:290 


psioemE^  jP  mobtgagbs  of  psh»j 


ace  "iiMfi'!  ihie  'iiilj  by  iee£  notice  33  diff  •amipBiy  <tf  die 
§^  /^'      depoot  IS  not  ii  n  iwi  j  tD  take  *iift  amrraaggd  suzes  ooL  dE  Ae 
oiri^  and  -iisDosnoiL  it  die  martsra^or 

Woi^JKer  the  'fpfTHwrn  latf  oHdoaxed  to  waniii  eifnllj  apply 

whess^  by  die  zaesnliiciiHis  <i£  the  -^ampaDy.  traarfaBi  of  AtKm 

may  be  dfeciad  otheacwiae  than,  ay  ^ieed  is  pohapi  opcA  to 

qoesdiia :  but  ft  is  ^ane^vBti  rhac  ir  wnuIiL 

DfKtnne  if  Ifdreo^^TBE,  oi^tiee  !jg  the  j^ompany  is  nut  r^:{afredy.  aod  wiH 

•pplicahia  y\    ^^^  avail  ta  •3isar&  prrnrTty  as  oetwesi  saectaHve  aoBgnees  ot 

^°™*"*  ^  efiiitabie  incoests  in  iharss  in.  •jonmanies  reaistSBBe*!  tzniier  the 

C^mpaniea  Act.  I.^d2    ^' «  or  tsa  gfrninanffis  ^^rr^scaal  by  ngo- 

ladond  grmfTfiy  xn  •23&ijt  ta  the  provisi^n^  •!£  set.  ^)  of  diat 

A(^  whicL  enada  that  "*  no  notfise  of  any  trnaL..  «s^res&.  hop] 

or  eonatracciTe.  shall  be  entoed  an.  the  Risfstaoc.  «ir  be 

by  the  regiiflacar-'' 

So  alsOy  wm  regards  railway  eonipaniis  and  ether  pnhiie 
^^[ibae    P®^*^^^  thi^  are  g^naaLy  prntectai  agamst  tak^g  n«3tiee  of 
tniat9  a&ctfn^  their  ahazoa..  hr  the  rroT^iaon^  of  aeet.  20  of  the 
C&mpaafea  Clanaea  Aiit,  l>4o    " .  whiti  enacts  as  fcILjws : — 


brraad  ^ 


"  The  eompAiLy  »LiIL  not  be  boaa>i  to  ^ee  to  tlie  execution  of  any 
tmaCr  whether  expr^sB.  imptied.  or  eonaCnKtcva.  tt>  whick  aar  of 
the  said  shares  maj  be  sabj^Hit :  and  toe  rteeipc  of  the  party  ia 
wiwae  name  any  such  share  sh^  «tand  in.  the  books  ot  dbe  com- 
paay,  or  if  it  stands  in  die  ni&mea  of  more  parties  than  one*  tbe 
receipt  of  one  of  the  partiea  named  in  the  registiHr  of  shareholders^ 
akaU  from,  time  to  time  be  a  so&ient  d&sckarge  to  tk^eompaaj  for 
any  dxrideod  or  other  sum  of  mon^  payable  in  raqpeet  of  sock 
share,  notwithstanding  anj  tmscs  to  whick  soiJi  share  may  tkoa  be 
subject,  and  whether  or  not  the  companj  hare  had  notke  of  sack 
tmata ;  and  the  eompany  shall  not  be  bound  to  see  to  the  a^plka- 
tion  ci  die  maoej  paid  upam  sack  reeapc*^ 


ht  TtyjrnX 


Companka  inccnrpQiated  by  Boyal  Charter  or  Special  Act,  and 

not  eoming  within  the  aboiTB  general  enactment,  are  nsnally 

d^Mter^Ae*     protected  by  the  terms  of  their  instrmnents  of  inccrporation ; 

and  sock  protectian  is  aksolnte  as  regards  notices  of  aaajgnmimta 

of  shares  (m), 

Horu^Bf^  It  was  laid  down  by  Jessel,  3LB^  that  a  joint-stoc^  company 

y^l^^^     cannot  look  behind  the  r^ist^as  to  beneficial  intiaest,  but  mnst 

ttm^njmJk  take  the  roister  as  oondnanre^  and  cannot  inqnire  ixxr  any 


daiii. 


(t)  Cof^ud  B4mk  t.    Wki/mty^    11  {r.  8  k  9  Tki.  e.  16. 

App.  Cft.  426.  ^M    See  Simftm  t.  M^Urn^A 

{k)  26  k  26  Yiet  c  89.  (1895)  A.  a  STO. 
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purpose  whether  the  interest  of  the  registered  holder  is  affected  Chap.  LVI. 
by  any  trust  or  mortgage  (n).  This  rule  was  questioned  in  a  §  1  (v). 
later  case  by  the  Court  of  Appeal  (o).  But  the  principle  of  the 
rule  has  been  afiBrmed  by  the  House  of  Lords,  who  accordingly 
decided  that  the  rule  laid  down  in  Dearie  v.  Sail  (p)  as  to  the 
efEeot  of  notice  in  determining  the  priority  of  equitable  rights 
does  not  apply  to  shares  in  a  joint-stock  company,  and  that, 
where  such  shares  are  equitably  mortirafred  in  succession  to 
Beveral  inoumbranoers  th?priori^  ofX  mortgagees  ^  be 
determined  by  the  dates  of  the  mortgages,  not  by  the  dates  at 
which  notices  of  the  mortgages  were  giyen  to  the  company  {q)^ 
unless  a  subsequent  equitable  mortgagee  has  an  absolute  and 
unconditional  right  to  be  registered  as  owner  (r). 

An  equitable  mortgagee  of  shares  should,  however,  also  give  Advisability 
notice  of  his  inciunbrance  to  the  directors  or  secretary  of  the  ^Xde* 
company,  as  such  notice,  thoujrh  it  will  not  rive  him  precedence  claims  of 
over  other  inoumbmnoerB  who  are  prior  in  point  of  time,  wiU  '^^^- 
affect  the  company  itself  so  as  to  prevent  the  company  from 
claiming  priority  in  respect  of  any  lien  for  debts  accruing  due 
from  the  shareholder  after  the  company  has  received  notice  of 
the  mortgage  («). 

In  order  that  notice  to  a  company  may  be  effectual,  either  it  what  notioe 
must  be  given  to  the  company  itself  through  its  proper  offioers,  ^  ^ 
or  it  must  be  received  by  the  company  in  the  course  of  its 
business;  casual  knowledge  acquired  by  the  secretary  as  an 
individual,  and  not  while  he  is  engaged  in  transacting  the 
business  of  the  company,  is  not  notice  to  the  company  (f).  So 
where  one  of  the  parties  to  an  assignment  of  shares  in  a  com- 
pany is  the  secretary  of  that  company,  notice  wiU  not  be 
imputed  to  the  company  (u). 

It  is  sufficient  if  directors  in  a  company  receive  the  infer-  Notioe  to 
mation  in  the  course  of  the  transactions  of  the  company,  as  by  '   ^* 


9 


(n)  Pulbrooh  y.  Miehmond  Mining  Co., 
Oh.  D. 


610. 


(o)  Bainbridffs  ▼.  Smith,  41  Ch.  D. 
462,  0.  A.  See  J20  Bairiridge,  Iteevet 
V.  BainbridgSy  W.  N.  (1889)  228. 

(p)  8  Bofls.  1. 

\q)  SocUUGMraledeF^rUY.JFaViw, 
11  App.  Oa.  20.  See  also  Be  Bahia, 
^e.  Bail.  Co.,  L.  B.  3  Q.  B.  684  ; 
BarUm  v.  LomUm  ^  North  WwUm  Bail, 
Go.^  24  Q.  B.  D.  77. 


(r)  Ireland  ▼.  Sort,  (1902)  1  Ch. 
522. 

(«)  Bradford  Banking  Co,  y.  Brtgga^ 
Son  f  Co.,  12  App.  Ca.  29.  See  farther 
as  to  lien  of  a  oompanyon  shares,  jpM<, 
p.  1423. 

{t)  SoeikS  Qenhale  de  Paris  y.  HVam- 
ways  Union  Co.,  14  Q.  B.  D.  424, 
af^med  in  D.  P.,  eub  nom.  BocHth 
QMraU  da  Barit  y.  Walker,  11  App. 
Ca.  20. 

(m)  Exp,  BoulUm,  1  De  G-.  ft  J.  163. 
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Chap.  LVL  verbal  information  at  a  board  (x).  Otherwise  notice  to  indi- 
§  1  (v).  yidual  directors  is  not  notice  to  the  board  (y) ;  nor  is  notice  to 
an  auditor  («) ;  nor  to  an  actuary  («).  But  notice  to  the  secre- 
tary, official  liquidator,  or  other  officer  who  represents  the  com- 
pany will  bind  it{b).  And  the  assignee  wiU  not  be  affected 
'  by  the  neglect  of  the  recipient  of  the  notice  to  make  a  proper 
entry  (c).  Casual  notice,  however,  brought  home  to  the  secre- 
tary, not  as  secretary,  but  as  an  individual,  is  not  notice  to  the 
company  {d). 

Notice  to  an  individual  member  of  a  joint-stock  company  is 
not  notice  to  the  company  (e). 

Of  course  if  shares  in  a  company  are  registered  in  the  names 
of  trustees  as  the  legal  holders  thereof,  notice  of  a  mortgage 
of  a  beneficial  interest  in  such  shares  must  be  given  to  the 
trustees. 

Assignees  of  an  equitable  interest  in  stock  or  shares  should 
also  either  require  an  indorsement  of  their  security  on  the 
settlement,  or  place  on  the  fund  the  notice  now  substituted  for 
distringas,  or  obtain  a  transfer  of  the  fund  into  Oourt  and 
obtain  a  stop  order  thereon  (/). 


Kotioeto 
member. 

Notice  to 
troBtees  where 
shares  are 
nettled. 


Bole  as  to 

notioeoi 

charge. 


Notioeoi 
mortgage  of 
freight. 


vi. — ^Hotice  of  Mortgages  of  Freight  and  Cargo. — ^The  prin- 
ciple that  a  first  mortgagee  of  a  chose  in  action  by  omitting  to 
give  notice  to  the  person  holding  the  fund  at  the  order  and 
disposition  of  the  assignor  enables  the  assignor  to  deal  with  the 
property  as  his  own,  and  thereby  obtain  fictitious  credit,  applies 
to  mortgages  of  freight  and  cargo. 

With  regard  to  mortgages  of  freight,  notice  under  ordinary 
circumstances  should  be  given  to  the  charterers  or  their  agent, 
being  the  persons  liable  to  pay  the  freight  to  the  owner  of  the 
ship  {g).  But  where  a  ship-agent  on  behalf  of  the  owner  of  a 
ship  entered  into  a  charter-party,  whereby  the  charterer  agreed 
to  pay  to  the  agent  a  sum  for  freight,  and  the  owner  afterwards 


{x\  Exp,  Agra  Bank,  £e  Worcester^ 
L.  B.  3  Gh.  655. 

{y)Exp.  Burhridge^  1  Deao.  142  ; 
Rs  Matnpshire  Zand  Co.,  (1896)  2  Gh. 
743. 

(s)  Be  Hene99y,  2  Dr.  k  War.  555. 

(a)  Bxp.  JFdtkins,  2  M.  &  A.  348. 

.   (b)  Be  Heneuy^  sup, ;  Breeeh'Load' 
in^  Amwwry  Co,^  L.  B.  5  £q.  284 ; 


AUeUon  r.  ChichMter,  L.  B.  10  0.  P. 
319 

le)  mrth  British  Ins.  Co.  v.  Mallett, 
7  Jur.  N.  S.  1263. 

(d)  14  Q.  B.  D.  at  p.  438. 

Is)  Be  Carew's  Estate^  31  Beav.  39. 

(/)  Fhipps  v.  Zovegrove,  L.  B.  16  Eq. 
80. 

iff)  Be  Pride  qf  Wales  {Oumers,^.  of)  f 
15  W.  B.  381. 
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afifflgned  the  freight  as  security  for  an  advanoe,  it  was  held  that  Chap.  LVJ. 
notice  given  to  the  ship-agent  only  was  sufficient  to  take  the     §  1  (vJ)* 
freight  out  of  the  order  and  disposition  of  the  shipowner  on  his 
bankruptcy,  inasmuch  as  the  agent,  and  not  the  charterer,  was 
the  person  liable  to  pay  the  money  to  the  shipowner  (A). 

In  the  case  of  a  mortgage  of  cargo  at  sea,  the  notice  should  be  Notioe  of 
given  to  the  master  (f)  or  the  consignee  {k).    The  notice  should  J^irga*^ 
be  given  as  soon  as  circumstances  will  admit,  and  priority  will 
be  lost  by  neglect  to  send  notice  where  there  were  means  of 
communicating  with  the  ship  (/). 

A  mortgagee  of  a  ship  and  cargo  does  not  lose  his  priority  by  Transhipment 
the  subsequent  transhipment  of  the  cargo  into  a  difEerent  ship  ®*  <»"^« 
and  its  consignment  to  difEerent  parties,  although  a  subsequent 
incumbrancer  gives  notice  before  him  to  such  consignee,  if  the 
mortgagee,  upon  hearing  of  the  shipment  and  consignment,  is 
guilty  of  no  delay  in  giving  notice  to  the  new  consignees  (w). 

Where  incumbrancers  are  alike  innocent  and  are  equally  priority 
diligent  in  completing  their  titie,  priority  in  the  date  of  their  J^'ji^*  ^ 
respective  securities  will,  as  in  equitable  mortgages  of  realty,  charge, 
give  the  advantage  (n). 

Til — ^Application  of  Boctrine  of  Tacking  to  Personalty. — The 
doctrine  of  tacking  applies  not  only  to  real  estate,  but  also  to 
personal  property ;  but  its  application  to  personalty,  other  than 
leaseholds,  is  of  rare  occurrence  in  practice,  inasmuch,  as  has 
been  already  seen,  priority  of  assignments  is  generally  regulated, 
in  the  case  of  equitable  interests  in  personalty,  debts,  and  other 
choses  in  action,  by  priority  of  notioe,  and  in  the  cases  of  bills 
of  sale  of  chattels,  and  of  mortgages  of  ships,  by  priority  of 
registration. 

As  regards  choses  in  action,  however,  so  far  as  the  rule  as  to 
priority  by  notice  does  not  apply,  successive  assignments  or 
charges  will  rank  according  to  priority  of  date;  and,  accordingly, 
a  first  incumbrancer,  though  his  title  is  merely  equitable,  may, 
in  such  a  case,  tack  further  advances  against  mesne  incum- 
brances, of  which  he  had  no  notice  at  the  time  when  he  made 

(A)  Gardner  y.  LaekUm^  4  My.  &  Or.  il)  Bxp,  Luca$,  8  De  O.  ft  J.  113. 

129.  (m)  FeUham  y.  Clark,  1  De  O.  ft  S. 

(i)  Langton  y.  Morton^  1  Ha.  649.  307. 

(k)  FeUham  y.  Clark,  1  De  O.  ft  S.  (n)  Cato  y.  Irving,  6  De  O.  ft  S. 

307 ;  Exp.  KeUaU,  De  O.  113.  210. 
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Ohap.  LVI.  Baoh  advanoes.  So,  where  an  officer  gave  to  the  plaintiff  a 
§  1  (yil).  charge  on  the  proceeds  of  sale  of  his  oonunission,  and  then  gave 
further  charges  on  the  same  fund  to  other  persons,  and  suhse- 
quently,  the  plaintiff,  without  notice  of  the  mesne  charges,  made 
to  the  officer  a  further  advance  secured  on  the  same  fund; 
immediately  upon  the  proceeds  of  sale  of  the  commission  being 
lodged  with  certain  army  agents  for  distribution,  the  seyeral 
incumbrancers,  including  the  plaintiff,  gave  to  the  agents  con- 
temporaneous notices  of  their  respective  charges;  it  was  held 
that  the  plaintiff  was  entitled  to  tack  his  further  advance  to  his 
original  security  in  priority  to  the  mesne  charges  (o). 

A  registered  mortgagee  of  a  ship  cannot  tack  an  unregistered 
further  charge  against  a  subsequent  registered  mortgage  given 
to  other  persons  where  the  unregistered  charge  was  not  exclu- 
sively for  the  first  mortgagee's  benefit  {p).  But  generally  the 
mortgagee  is  entitied  to  tack  a  further  charge  in  priority  to 
every  equitable  charge  of  which  he  had  not  notice  (q). 


Section  II. 

Of  Priority  obtained  in  certain  Cases  by  Legal 

Proceedings. 

Formerimt  !«• — ^Hotioe  in  Lieu  of  Distringas. — ^Formerly,  a  person  claiming 
*^'  to  be  interested  as  incumbrancer  or  otherwise  in  any  stock  or 
shares  not  in  Court,  might  have  protected  himself  against 
transfer  of  the  stock  or  shares  or  payment  of  dividends  thereon 
to  any  other  person  without  notice  to  him  by  means  of  a  writ 
of  distringas,  which  might  have  been  issued  under  the  statute 
5  Yict.  c.  5  against  any  public  company,  whether  incorporated 
or  not,  in  whose  books  any  such  stock  or  shares  might  be 
standing. 
Filing,  Ac.  By  Ord.  XLYE.  r.  2,  no  writ  of  distringas  is  now  to  be  issued 

to  iri^okr  "     tmder  the  statute  5  Vict.  c.  5  ;  and  by  rule  4,  any  person  claim- 
ing to  be  interested  in  any  stock  standing  in  the  name  of  a 

(o)  CdUther  T.  Forhu,  L.  H.  7  Oh.      G.  686. 
109.  (2)  Liverpool MaTine,  ^.  Co,  ▼.  Wthon, 

{p)  Farr  y.  Applebee,  7  De  a.  H.  ft      L.  B.  7  Oh.  607. 
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oompcmy  (r)  may,  on  an  affidavit  by  himself  or  his  soKoitor  in  Chap.  LVL 
the  prescribed  form,  and  on  filing  the  same  at  the  Central  Office  §  ^  (^)« 
with  a  notice  in  the  prescribed  form,  and  on  procuring  an  office 
copy  of  the  affidavit  and  a  duplicate  of  the  filed  notice 
authenticated  by  the  seal  of  the  Central  Office,  serve  the  office 
copy  and  the  duplicate  notice  on  the  company  (9).  By  rule  8, 
such  service  is  to  have  the  same  force  and  effect  against  the 
vcompany  as  a  -writ  of  distringas  would  formerly  have  had. 
Itttle  9  provides  for  the  withdrawal  or  discharge  of  the  notice ; 
and  rule  11  further  provides  for  the  amendment  of  the  descrip- 
tion of  the  stock  referred  to  in  the  notice.    By  rule  10 — 

"  If,  whilst  a  notice  filed  under  rule  4  of  this  order  continues  in  Effect  of 
force,  the  company  on  whom  it  is  served  receive  from  the  person  in  wqiiat  fat 
whose  name  the  stock  specified  in  the  notice  is  standing,  or  from  ^^^^ 
some  person  acting  on  his  behalf  or  representing  him,  a  request  to  payment  of 
permit  the  stock  to  be  transferred  or  to  pay  the  dividends  thereon,  £yidend. 
the  company  shall  not,  by  force  or  in  consequence  of  the  service  of 
the  notice,  be  authorized,  without  the  order  of  the  Court  or  a  judge, 
to  refuse  to  permit  the  transfer  to  be  made  or  to  withhold  the 
payment  of  the  dividends  for  more  than  eight  days  after  the  date 
of  the  request." 

The  operation  of  the  notice  in  lieu  of  distringas  is  therefore  Effect  of 
merely  temporary ;  it  does  not  of  itself  give  priority  to  the  ^f  dirtSi^M 
person  giving  the  notice,  but  merely  prevents  the  fund  from 
being  dealt  with  without  notice  to  him,  so  as  to  give  him  an 
opportunity  to  establish  his  claim.  The  notice  should,  there- 
fore, be  immediately  followed  up  by  an  application  either  for  a 
restraining  order  imder  the  stat.  5  Yict.  c.  5,  s.  5,  or  an  injunc- 
tion against  dealing  with  the  stock,  and  the  order  obtained 
should  be  served  on  the  legal  owners  of  the  stock  (t). 

Notice  in  lieu  of  distringas  thus  does  not  dispense  with  the 
necessity  of  giving  notice  of  an  assignment  of  the  beneficial 
interest  in  stock  or  shanas  to  the  legal  owners,  but  is  merely 
ancillary  to  such  notice,  and  affords  some  protection  against 
the  fund  being  improperly  dealt  with  notwithstanding  such 
notice. 

(r)  By  R.  S.  0.  Ord.  XLVI.  r.  3,  (<)  P.  M.  R.  24. 

otodoB  ahttw,  M^mlM  and  dividends      J*  P"  "' '  ^^Zi  ^'^*'  ^  °^  ^' 
thereon.  "  •    *  PP"  **"'»  *^' 
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Chap.  LVI. 
S  2  (i)- 


Where  a  sum  of  stook  was  standing  in  the  name  of  a  deoeased 
tnifitee,  and  by  reason  of  the  death  of  the  person  in  whose  name 
the  stock  stood  without  legal  personal  representatives  there  was 
no  trustee  of  the  fund  to  whom  notice  of  assignment  oould  be 
given,  it  was  held  that  an  inoumbranoer  who  first  served  a  writ 
of  distringas  on  the  Bank  of  England,  having  thus  done  all  that 
oould  be  done  under  the  ciroumst»noes  to  perfect  the  transaction, 
had  thereby  gained  priority  over  an  incumbrancer  whose  charge 
was  earlier  in  point  of  date  {u). 

Where  the  assignor  of  an  undivided  share  in  a  fund  is  also 
trustee  of  the  fund,  the  notice  in  lieu  of  distringas  should  be 
placed  upon  the  whole  fund  (^r). 


Mortgagee 
not  party  to 
action  may 
obtain  stop 
order. 


Service  of 
application 
for  atop  order. 


Prerions 
charging 
order  no 
longer 


Fund  must 
beinOoort. 


ii. — Stop  Orders  on  Funds  in  Court. — ^Where  the  subject- 
matter  of  a  mortgage  is  a  fund  in  Court  standing  to  the  credit 
of  an  action,  notice  to  the  Paymaster  of  a  charge  upon  the  fund 
was  formerly  of  no  avail  to  give  priority  over  other  incum- 
brances (y).  In  such  a  case,  the  proper  course  was  for  a 
mortgagee  to  obtain  a  stop  order,  which  he  might  do,  though 
he  was  not  a  party  to  the  cause  or  proceeding  in  which  the  fund 
in  Court  was  standing.  But  now,  under  the  Supreme  Court 
Funds  Bules  (s),  notice  to  the  Paymaster  is  sufficient,  and  a 
stop  order  on  the  fund  is  no  longer  necessary  (a). 

With  regard  to  applications  for  stop  orders,  the  Bules  of  the 
Supreme  Court,  Ord.  XLVI.,  provide  as  follows : — 

Eule  13.  ''Any  person  presenting  a  petition  or  taking  out  a 
summons  for  any  such  order  as  aforesaid  shall  not  be  required  to 
serve  such  petition  or  summons  upon  the  parties  to  the  cause  or 
matter,  or  upon  the  persons  interested  in  such  parts  of  the  moneys 
or  securities  as  are  not  sought  to  be  affected  by  any  such  order." 

It  is  no  longer  necessary  that  a  judgment  creditor  should 
obtain  a  charging  order  in  the  Division  of  the  High  Court  in 
which  his  judgment  was  reserved  sa  a  preliminary  to  obtaining 
a  stop  order  on  a  fund  standing  in  Court  to  the  credit  of  the 
Chancery  Division  (6). 

No  stop  order  can  be  obtained  over  a  fund  unless  either  it  is 


48 


U$)  Etty  V.  Bridgu,  2  Y.  &  0.  0.  0. 

ix)  TPitttm  V.  5»*^,  4  Giff.  442. 
(y)  Warburton  v.  EUL  Kaj,  470  ; 
StOy  y.  Bony,  L.  B.  8  dh.  462. 


(s)  S.  0.  F.  B.  1894,  r.  99. 

(a)  21  Q.  B.  D.  488,  496,  498,  600. 

(b)  Shaw  v.  Hudson,  48  L.  J.  Gh. 
689 ;  HopewM  ▼.  Bamet^  1  Oh.  D.  680. 
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aotually  in  Court,  or  unless  an  order  for  pajrment  in  has  been  Chap.  LTL 
made,  although  the  fund  has  not  actually  been  paid  in  (c),  §  2  (ii). 

Orders  of  the  nature  of  stop  orders  on  funds  paid  into  Court  Orden  in 
in  lunacy  will  not  be  granted  on  the  application  of  the  assignee  ^Q^^^^T* 
of  the  expectant  interest  of  the  next  of  kin  of  the  lunatic  (d). 

The  Court  may  grant  a  stop  order  on  securities  brought  into 
Court  (e)  ;  but  the  application  of  a  mortgagee  of  a  reversion  for 
a  stop  order  on  deeds  in  Court  was  refused  (/). 

Applications  for  stop  orders  were  formerly  made  by  petition,  Mode  of 
but  may  now  generally  be  made  by  summons  (^).     But  if  a  ?P*^^^*" 
fund  exceeding  1,000/.  has  been  paid  into  Court  under  the 
Trustee  Act,  and  there  has  been  no  previous  application  in  the 
matter  of  the  fund,  a  petition  is  still  necessary  (A). 

The  assignor,  though  he  is  a  pariy  to  the  cause,  must  be  Semoeof 
served  with  the  petition  or  summons  (i) ;  but  other  parties  need  Petition  or 
not  generally  be  served,  and,  if  served  unnecessarily,  the  appli- 
cant may  be  ordered  to  pay  their  costs  (k).  It  has  been  held, 
however,  that  all  persons  already  having  effectual  stop  orders 
on  the  fund  ought  to  be  served  (/) ;  but  persons  having  stop 
orders  on  contingent  interests  in  a  fund  which,  in  the  events 
which  have  happened,  have  never  vested,  need  not  apparently 
be  served  (w). 

In  support  of  the  application,  the  title  generally  of  the  Evidence  in 
assignor  must  be  proved,  either  by  the  proceedings  in  the  cause,  IppS^tion. 
or  by  affidavit ;  and  the  assignment  must  be  shown,  either  by 
proving  its  execution  or  by  the  assignor  appearing  and  admitting 
it(n).  There  must  be  either  proof  or  admission  of  the  assign- 
ment; the  order  will  not  be  made  without  prejudice  to  any 
question  as  to  the  validity  of  the  incumbrance  (o).  But  an 
order  on  a  fund  paid  into  Court  under  the  Trustee  Belief  Act 
was  made  without  prejudice  to  a  lien  for  costs  claimed  by  a 
trustee  (p). 


(e)  Shaw  ▼.  Hudtony  wp.  ;  WilUtUy 
▼.  Momtngton^  11  W.  R.  17. 

(iQ  Bm  WUkimm,  L.  R.  10  Ch.  73, 
OTerrnling  Eo  Figgot,  8  Mac.  &  G. 
268.     • 

ie)  WiUiama  ▼.  Symondt,  9  Beav.  523. 

(/)  CotUm  ▼.  Cottimy  6  Beav.  96. 

&)  Wrmeh  ▼.  Wynne,  17  W.  R.  198 ; 
WdUh  ▼.  Waaon,  22  W.  R.  676. 

(A)  Re  Toogood,  66  L.  T.  703.  See 
Se  I>ag*9  TnuU,  49  L.  T.  499.    For 


form  of  sammonsy  see  Dan.  Ch.  F. 
1670. 

(i)  Fareone  ▼.  Orooms,  4  Beav.  621. 

{k)  GUuebrook  y.  GiUiat,  9  Beav.  611. 

it)  Hulkee  ▼.  Day,  10  Sim.  41. 
m)   Vernon  v.  Croft,  36  W.  R.  778. 
n)  Wood  ▼.  Vincent,  4  Beav.  419 ; 
Quarman  ▼.  Williams,  6  Beav.  133. 

(o)  Wuiohiliea  ▼.  Oarrety,  1  Beav. 
223. 

(p)  Re  Bkmt,  10  W.  R.  879. 
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Chap.  LTL       A  stop  order,  exoept  so  far  as  it  affects  the  priorities  of  assign- 

§  2  (ii).      ments,  does  not  affect  or  decide  any  rights   or  questions  of 

Rights  of        title  (q)  ;  all  that  is  done  is  to  prevent  payment  of  the  fund  out 

affected*^*       of  Court  "without  notico  to  the  person  who  has  obtained  the 

order,  so  that  he  may  then  appear  and  support  his  rights.    A 

stop  order  may  therefore  be  made  on  a  fund  the  title  to  which 

is  in  dispute  (r). 

So  where  at  the  hearing  of  a  cause  an  order  had  been  made 
for  payment  out  of  Court  of  a  fund  to  the  plaintiff,  and  a  person, 
not  a  party  to  the  cause,  having  a  claim  against  the  plaintiff, 
applied  for  a  stop  order,  it  was  ordered  that  the  fund  be  retained 
in  Court,  on  the  terms  that  the  claimant  should,  within  ten 
days,  file  a  bill  to  establish  his  claim  («). 

How  far  a  Inasmuch,  however,  as,  on  payment  into  Court,  the  control 

givM^priOTity  ®^^  custody  of  the  fund  vests  in  the  Court,  the  issuing  of  a  stop 
to  an  incum-  order  is  tantamount  to  notice  to  the  persons  who  would  have 
had  the  legal  control  of  the  fund,  if  it  had  not  been  in  Court, 
and  who,  but  for  such  stop  order,  would  be  entitled  to  have  the 
money  paid  out  of  Court  to  them.  If ,  therefore,  those  persons 
would  be  the  proper  persons  to  receive  notice,  if  the  fund  were 
in  their  hands,  then  a  stop  order  wiQ  be  the  effectual  way  of 
gaining  priority  and  preventing  .any  subsequent  incumbrancer 
from  getting  priority  over  the  person  who  obtained  the  stop 
order  (t). 

But  where  notice  to  the  persons  who  would  have  the  legal 
control  over  the  fund,  if  it  were  not  in  Court,  would  not  be 
sufficient,  neither  will  a  stop  order  be  sufficient.  So  where  a 
son  was  entitled  under  his  father's  will  to  a  fund  which  had  been 
paid  into  Court  in  an  action  to  administer  the  father's  estate. 
The  son  died,  having  by  his  will  bequeathed  a  share  in  the  fund 
to  his  daughter,  who  assigned  it  successively  to  A.  and  £. ; 
B.,  having  no  notice  of  A.'s  assignment,  obtained  a  stop  order ; 
A.  gave  notice  of  the  assignment  to  the  son's  legal  personal 
representatives :   it  was  held  that,  inasmuch  as  the  stop  order 


{q)  SawJeesley  ▼.  Qowan,  12  W.  R.  Swayns   ▼.  Swayne,   11    Beav.    483  ; 

1100;  Zuca»y,Feacoek,9Bea,Y,m.  Thomas  y.    Cron,   2  Dr.   &  S.   423; 

(r)  HatoketUy  v.  Gowan,  ntp.  Warburton    v.   HtU,    Kay,    470  ;    Re 

)J\   v^i^i   /    jri««»*   fuuL^    A«H  SolfMa,  29  Ch.  D.  786,  C.  A. ;  Mutual 

*r^/n^v  ir         ^  '  Life  Assurance  Soc,  y.^Langlei,  32  Ch. 

(0  Elder  ▼«  MaeUan,  3  Jnr.  N.  &.  Maek  ▼.  P<^U,  (1894)  2  Ch.  D.  449,  at 

283 ;  Greening  v.  Beekford,  6  Sim.  196 ;  p.  456. 
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was  tantamoimt  to  notice  to  the  father's  executors,  if  the  fund  Chap.  IVI. 
had  not  been  in  Court,  and  as,  in  that  case,  not  they,  but  the  §  ^  (i^)* 
son's  legal  personal  representatives,  would  have  been  the  proper 
persons  to  receive  notice,  A.  had  priority  over  B.  (u).  But,  as 
was  pointed  out  by  Sir  N.  Lindley,  L.  J.,  the  effect  of  the  stop 
order  in  that  case  had  a  useful  effect,  because  it  prevented  the 
legal  personal  representative  of  the  son,  who  was  entitled  to  the 
fund,  from  getting  it  without  giving  notice  to  the  person  who 
obtained  the  stop  order  {x). 

Where  equitable  incumbrancers  have  once  obtained  priority 
by  notice  before  the  fund  is  paid  into  Court,  stop  orders  obtained 
by  other  incumbrancers  cannot  prejudice  them  (y).  So  an  order 
obtained  by  a  judgment  creditor  appointing  a  receiver  will  have 
priority  over  subsequent  charging  orders  or  stop  orders,  if  at  the 
date  when  the  receiver  was  appointed  the  property  of  the  debtor 
could  not  be  taken  in  execution  by  legal  process  (2). 

Until  the  Court  has  in  some  way  taken  possession  of  the  Effect  of 
whole  fund,  notice  should  be  given  to  the  trustee  or  executor,  ^J^of 
because  his  concurrence  is  necessary  for  the  disposition  of  the  toid  before 

• .       •     1  •    1.       •!    /  \  paymemt  into 

residue  in  his  hands  (a).  Oourt. 

Where  the  fund  is  in  Court,  a  stop  order  must  be  obtained ; 
a  prior  notice  to  the  trustee  will  be  insufficient  (b). 

Where  the  fund  is  partly  in  Court  and  partly  in  the  hands  of 
the  trustee^  a  stop  order  gives  priority  over  the  fund  in  Courts 
and  notice  to  the  trustees  priority  over  the  funds  in  their 
hands  (c). 

It  was  held  in  one  case  {d)  that  notice  to  an  executor  of  a 
charge  on  the  interest  of  the  residuary  legatee  in  a  fund,  which 
had  been  paid  into  Court,  was  sufficient  without  a  stop  order 
as  against  the  legatee's  assignee  in  bankruptcy ;  but  this  decision 
was  apparently  groimded  on  the  consideration  that  inasmuch  as 
the  executor  had  voluntarily  paid  the  money  into  Court  under 
the  Trustee  Belief  Act,  he  was  not  divested  of  aU  control  over 
the  money,  as  he  would  have  been  ii  he  had  paid  it  in  under  an 

(u)  Stephens  y.  Green,  (1895)  2  Gh.  (a)  Warhurton   t.  HiU,  Kay,  470. 

148,  0.  A.  See  MaUhewe  ▼.  Gahb,  15  Sim.  51. 

Si^;a?T^-ia%,23B^^^  J)  ^^^^^   -   ^^^>  ^8  Ch.  D. 

Day  T.  B^,  1  De  O.  &  J.  144 ;  Brear^  ^^]'    1^  ,    ,    ru^     j 

eliff  V.  DorrinatM,  4  Dr.  &  S.  122  ;  ^  W  -*^«1««^-^V?   Asturanee  80c.   v. 

Thomat  t.  Oroee,  2  Dr.  &  S.  423.  Zan^ley,  32  Oh.  D.  460,  0.  A. 

(2)  Be  Jngkieyt   Oahe  ▼.   Gardner^  (iQ  Thampeon  ▼.  IbmAifw,  2  Dr.  & 

(1903)  2  Oh.  727.  S.  8. 
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Chap.  LTL   order  of  the  Court ;  and,  aooordingly,  that  in  suoh  a  case,  an 

§  ^  (P)'      assignee  of  the  fund  would,  notwithstanding  such  payment  in, 

still  gain  priority  by  giving  notice  to  the  person  still  having 

legal  control  of  the  fund.    And  it  is  conceived  that  the  same 

rule,  if  maintainable,  would  apply  with  regard  to  trustees 

paying  in  money  under  the  Trustee  Act,  1893  (e). 

Stop  order  A  stop  Order  on  a  particular  share  or  interest  in  a  fund  in 

pMfciouSr^  Court  should  expressly  state  that  it  affects  only  that  share  or 

interMte         interest;  and  the  operation  of  the  order,  whether  general  or 

particular,  is  confined  to  the  amount  on  which  the  order  is 

founded.    Thus,  where  the  assignees  of  shares  of  a  fund  in 

Court  obtained  a  stop,  order  which  extended  over  the  whole 

fund,  and  afterwards  became  assignees  of  another  share,  but 

obtained  no  other  stop  order,  a  subsequent  assignee  of  that 

share  without  notice,  who  had  obtained  a  stop  order,  gained 

priority  over  them  (/). 

It  should  be  stated  expressly  on  the  face  of  a  stop  order 
whether  capital  or  income  is  to  be  affected  thereby  (^),  and  if 
the  order  does  not  expressly  limit  its  operation  to  capital  or 
income  only,  it  ought  apparently  to  be  treated,  at  the  Paymaster- 
General's  Office,  as  extending  to  both  capital  and  income  (A). 
Goats.  With  regard  to  the  costs  occasioned  by  a  stop  order,  Ord.  XYI. 

of  the  Bules  of  the  Supreme  Court  provides  as  follows : — 

Bule  12.  "Where  any  moneys  or  securities  are  in  Gourt  to  the 
general  credit  of  any  cause  or  matter,  or  to  the  account  of  any  class 
of  persons,  and  an  order  is  made  to  prevent  the  transfer  or  payment 
of  such  moneys  or  securities,  or  any  part  thereof,  without  notice  to 
the  assignee  of  any  person  entitled  in  expectancy  or  otherwise  to 
any  share  or  portion  of  such  moneys  or  securities,  the  person  by 
whom  any  such  order  shall  be  obtained  on  the  shares  of  such 
moneys  or  securities  affected  by  suoh  order  shall  be  liable,  at  the 
discretion  of  the  Court  or  a  judge,  to  pay  any  costs,  charges,  and 
expenses  which,  by  reason  of  any  such  order  having  been  obtained, 
shall  be  occasioned  to  any  party  to  the  cause  or  matter,  or  any 
persons  interested  in  any  such  moneys  or  securities." 

An  assignee  of  a  fund  in  Court  is  not  entitled,  as  a  general 
rule  and  under  all  circumstances,  to  the  costs  of  getting  a  stop 
order  (t).    But  a  mortgagee  is  entitled  to  such  costs  where  the 

{e)  56  &  67  Viot.  o.  53.  appUoationB  for  stop  oiden  madb  to 

(/)  MacUod  ▼.  Buchanan^  4  De  G.  J.      i^im. 

^l)"m.    Jnriiee    Stirling    i«ned         W  Jf«*  v. iV»«&,  (1894)  2  Ch.  449. 
directioiis   to   tliia   effect  as  xeguds  (t)  Orimahy  ▼.  WeUUfj  8  W.  R.  725. 
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mortgage  deed  expressly  empowers  him  to  apply  to  the  Oourt  Chap.  LTL 
for  a  stop  order  (*).  §  2  (ii). 

A  person  who  obtains  a  stop  order  against  a  fund  will,  in  the  Eff^ot^f 
event  of  its  being  paid  out  to  the  wrong  person,  be  entitled  to  stop  order 
have  the  fund  made  good  out  of  the  Consolidated  Fund  (/). 

An  assignee  who  has  obtained  a  stop  order  after  the  bank-  against 
ruptoy  of  the  assignor  has  priority  over  the  trustee  in  bankruptcy  v^^^L^ 
who  has  not  obtained  an  order  (m).     So,  also,  if  the  trustee  of  a 
oomposition  deed  neglects  to  obtain  a  stop  order,  he  will  be  post- 
poned to  an  assignee  who  has  obtained  one  (n). 

Where  the  mortgagee  of  an  equity  of  redemption  in  a  rever- 
sionary interest  obtained  a  stop  order,  and  then  took  a  further 
charge,  but  did  not  obtain  another  stop  order,  the  assignees  of 
the  mortgagor  bankrupt  were  held  to  be  boimd  by  the  further 
charge  (o). 

It  is  a  breach  of  trust  for  trustees  who  have  advanced  money  TmsteeB 
on  the  security  of  a  fund  in  Oourt  if  they  omit  to  obtain  a  stop  ^^^^^^^ 
order  (jp). 

Where  an  agent  or  trustee  has  a  lien  upon  a  fund  in  his  where 
hands,  which  he  pays  into  Court,  he  should  obtain  a  stop  order,  ^^'^  *°' 
otherwise  his  lien  may  be  postponed  to  other  incumbrancers  on  the  fund, 
obtaining  stop  orders  (q).    So  where  the  trustee  himself  becomes 
an  incumbrancer  on  the  fund  in  Court,  he  will  not  be  safe 
without  a  stop  order  (r).     But  the  Hen  of  a  solicitor  on  a  fund 
in  Court,  recovered  or  preserved  through  his  instrumentality, 
prevails  over  the  security  of  an  assignee  of  the  fund  who  has 
obtained  a  stop  order  («). 

If  after  a  stop  order  by  an  incumbrancer  on  part  of  a  fund.  To  what 
the  fund  is  distributed,  and  the  share  of  the  mor^agor  is  carried  f^'^^ugt  be 
over  "  to  the  account  of  the  mortgagor  and  his  incumbrances,"  <»med. 
another  incumbrancer  who  afterwards  obtains  a  stop  order  on 
the  share  gains  no  priority ;  but  upon  the  distribution  of  the 
fund«  care  should  be  taken  that  the  share  is  not  carried  over  to 
the  account  of  the  mortgagor  alone  {t). 

(k)   Waddilove  t.  Taylor,  6  Ha.  307.  {p)   Wh&atUy  ▼.  Battow,  7  De  G.  M. 

h)  Bath  T.  Bath,  (1901)  1  Gh.  460.  &  G.  261. 

\m)  Stuart  ▼.  Coekerell,  L.  R.  8  Eq.  (q)  Swayne  y.  Swayney  11  Beav.  468. 

607 ;  Palm&r  ▼.  Lwike,  18  Gh.  D.  381,  \r)  Elder  ▼.  Maclean,  3  Jnr.  N.  S. 

G.  A.  283. 

(n)  Birmingham,  ^.   Co,  ▼.   Carter,  («)  Saymee  y.  Cooper ,  33  Beay.  431 ; 

20  W.  R.  354.  FaithJuU  v.  Btpen,  7  Gh.  D.  496. 

(o)  Orainge  ▼.  Warner,  6  W.  R.  219.  (0  Litter  ▼.  Tidd,  L.  R.  4  Eq.  462. 
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Chap.  LVL 
§  2  (ii)- 


Notice  of 
prior  moum- 
bzance. 


Whether  a 
stop  order  is 
necessary  to 
give  priority 
to  an 
equitable 
execution. 


Where,  in  an  adminifitration  Buit,  a  fund  in  Court  had  been 
carried  over  to  a  separate  account,  and  the  person  beneficially 
entitled  thereto  charged  her  interest,  and  the  incumbrancer 
obtained  a  stop  order  thereon,  it  was  subsequently  discovered 
that  the  assignor  was  liable  jointly  with  the  testator  for  breach 
of  trust,  which  was  made  good  out  of  the  testator's  estate ;  it 
was  held,  that  though  the  assignor  was  liable  to  contribute,  the 
incumbrancer  was  entitled  to  priority  over  the  claim  for  con- 
tribution (tt). 

An  incumbrancer  of  a  fund  in  Court  who,  at  the  time  of 
taking  his  security,  had  notice  of  a  prior  incumbrance,  cannot; 
by  obtaining  a  stop  order,  gain  priority  over  the  first  incum- 
brancer, although  the  latter  never  obtains  a  stop  order  (x).  But 
the  fact  that  a  subsequent  incumbrancer  has,  at  the  time  when 
he  obtains  a  stop  order,  notice  of  the  prior  incumbrance  will  not 
deprive  him  of  priority  if  he  had  no  such  notice  at  the  time 
when  he  took  his  security  (y). 

An  equitable  execution  by  appointment  of  a  receiver  does  not 
require  a  stop  order  in  order  to  ensure  priority  over  subsequent 
charging  orders  and  stop  orders,  if  at  the  date  when  the  receiver 
was  appointed  the  property  of  the  judgment  debtor  could  not 
be  taken  in  execution  or  made  available  by  any  other  legal 
process  (2). 

So  where  a  judgment  creditor  who  had  obtained  equitable 
execution  on  the  same  day  obtained  a  stop  order,  and  afterwards 
another  judgment  creditor  also  obtained  equitable  execution 
and  a  stop  order,  which  was  formally  lodged  with  the  Pay- 
master-General some  days  before  the  first  stop  order  was  lodged, 
it  was  held  that  the  priority  obtained  by  the  first  execution 
was  not  displaced  by  the  prior  lodgment  of  the  second  stop 
order  (a).  The  ground  of  the  decision  is  not,  however,  very 
fully  reported,  and  it  may  merely  have  been  that  the  prior 
formal  lodgment  of  a  stop  order  wiU  not  postpone  a  stop  order 
previously  obtained. 


(f#)  J^  :EpUm,  BaHleU  ▼.  CharUt,  45 
Ch.  D.  468,  approved  £dffar  r.  Flom' 
ley,  (1900)  A.  G.  431.  ^^BeJerwnte^ 
12  Beay.  209. 

(x)  £e  SokMs,  29  Oh.  D.  786,  0.  A. 


(jf)  Mutual  Life  Aaurattee  Soe.  v. 
Langley,  32  Gh.  D.  460,  G.  A. 

(c)  Be  Anglesey,  QaUe  ▼.  Gardner, 
(1903)  2  Ch.  727. 

(a)  Be  OalUmd,  W.  N.  (1886)  p.  96. 
See  now  Land  Charges  Act,  1900. 


BEGI8TBATI0N — BILLS  OF  SALE,  1303 

Chap.  LTI. 
Section  m.  ^J±(})^ 

Priority  by  Rbgistration. 

i. — ^Priorities  of  Bills  of  Sale  of  Ohattels. — As  to  priorities  Prioriiyof 
inter  «e  as  to  bills  of  sale  of  goods,  sect.  10  of  the  Bills  of  Sale 
Act,  1878  (J),  enacts  as  follows : — 

'^  In  case  two  or  more  bills  of  sale  are  given  comprising  in  whole 
or  in  part  the  same  chattels,  they  shall  have  priority  in  the  order  of 
their  registration  respectively  as  regards  such  chattels." 

The  efEect  of  this  enactment  is,  that  every  biU  of  sale  must  be  Bin  ofBa^e 
registered  immediately,  without  waiting  for  the  expiration  of  registered 
the  seven  days ;  for  a  bill  of  sale,  though  registered  within  that  j^^^JJ|J®^^ 
period,  and  therefore  valid  under  sect.  8  of  the  Act  of  1878,  priority, 
would  be  postponed  to  a  bill  of  sale  of  subsequent  date,  but 
registered  before  it  (c). 

There  is  no  rule  that  the  holder  of  a  bill  of  sale  must  perfect  PoBseasloxi 
his  title  by  taking  possession  of  the  chattels  comprised  therein,  ^i^^. 
So,  the  holder  of  a  prior  registered  bill  of  sale  will  not  lose  his 
priority  by  reason  that  the  holder  of  a  subsequent  bill  com- 
prising the  same  chattels  has  taken  possession  of  them,  though 
without  notice  of  the  first  bill  of  sale  (d).  And,  conversely,  the 
fact  that  the  grantee  under  an  earlier  but  unregistered  bill  of 
sale  has  taken  possession  of  the  goods  will  not  give  such  grantee 
any  priority  over  the  holder  of  a  subsequent  bill  of  sale  which 
has  been  duly  registered  (e) . 

The  rule  that  the  date  of  registration  determines  priority  as  General 
between  two  bills  of  sale  applies  equally  where  both  bills  are  oF theniS 
absolute  and  where  both  are  given  as  security  for  payment  of 
money,  and  the  same  rule  would  apparently  apply  as  between 
an  absolute  bill  of  sale  and  one  given  by  way  of  security,  where 
both  instruments  were  executed  before  the  commencement  (/) 
of  the  Bills  of  Sale  Act,  1882  (ff). 

{h)  41  &  42  Viet.  o.  31.    See  further,  11  Eq.  209 ;  Faffne  ▼.  Oaies,  88  L.  T. 

as  to  the  Billa  of  Sale  Aot  as  affecting  366. 

bills  of  sale  given  by  way  of  seonrity,  u\  j^^  y.  Xkteker,  7  Q.  B.  D.  623, 

ants^  pp.  199  et  wq.  r    a 

{e)  Oonelly  v.  SUer,  7  Q.  B.  D.  620,  '^' f^  ,  _  „ 
O.  A.         "^              »  (/)  l8t  Novmnber,  1882. 

(i)  Exp.  AUm,  B$  Middleton,  L.  B.  (g)  46  &  46  Viet.  c.  43. 
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Chap.  LYL 
}  8  (i). 

When  prior 
biUifl 

abflolate  and 
unregistered. 


When  both 
bills  are  bj 
way  of 
seonrity. 


Whether 
priority  by 
registration 
is  affected  by 
notice  of  prior 
unregistered 
bill  m  sale. 


Sale  by 
gn^antor  in 
possession  of 
mortgage 
goods  in 
course  of 
businees. 


But  as  regards  bills  of  sale  executed  sinoe  that  date,  where  a 
oonfliot  arises  between  two  bills  of  which  the  earlier  in  point  of 
date  is  absolute  but  unregistered,  and  the  later  in  date  is  given  by 
way  of  security  but  is  registered,  the  rule  that  priority  is  deter- 
mined by  the  date  of  reg^tration  is  qualified  by  the  application 
of  the  rule  laid  down  in  sect.  5  of  the  Act  of  1882  as  to  true 
ownership  (A).  In  such  a  case,  the  unregistered  absolute  bill  of 
sale,  not  being  within  the  Act  of  1882,  passes  the  whole  of  the 
grantor's  property  in  the  goods  to  the  grantee,  except  as  against 
the  trustee  in  bankruptcy  and  execution  creditors  of  the  grantor, 
so  that  the  grantor  is  not  the  true  owner  of  the  goods  within 
sect.  5  of  that  Act  at  the  time  when  the  second  bill  of  sale  is 
given.  The  second  bill  of  sale  is,  therefore,  void  except  as 
againet  the  grantor,  and  oaimot  gain  priority  by  registra- 
tion  («). 

When  the  conflict  is  between  two  bills  of  sale,  both  given  by 
way  of  security  for  money,  the  grantor  does  not  part  with  the 
whole  of  his  interest  in  the  goods  by  the  first  bill,  but  retains 
the  equity  of  redemption  therein,  so  as  to  be  still  the  '^  true 
owner  "  of  the  goods  within  the  meaning  of  sect.  5  at  the  time 
when  he  gives  the  subsequent  bill ;  and  accordingly  the  rule 
will  apply  that  the  priority  as  between  the  two  bills  is  deter- 
mined by  the  date  of  registration  (k). 

Inasmuch  as  sect.  8  of  the  Act  of  1882  provides  that  a  bill  of 
sale  given  by  way  of  security  for  money  shall  be  absolutely  void 
as  regards  the  goods  and  chattels  comprised  therein  unless  duly 
registered,  it  would  seem  that  the  general  rule,  that  notice  of  a 
prior  equitable  right  will  deprive  a  subsequent  incumbrancer  of 
obtaining  priority  over  that  right,  will  not  apply  to  successive 
bills  of  sale,  but  that  a  subsequent  grantee,  though  with  full 
knowledge  at  the  time  when  he  takes  his  security  of  the  exist- 
ence of  a  prior  unregistered  bill  of  sale,  may  nevertheless  gain 
priority  over  it  by  registering  his  own  bill  of  sale. 

As  between  the  grantee  of  a  bill  of  sale  by  way  of  securiiy 
and  a  subsequent  purchaser  for  value  from  the  grantor  without 
notice  of  the  bill  of  sale,  the  rule  is,  that  if  the  mortgaged  goods 
comprise  stock-in-trade  of  the  grantor,  who  is  allowed  to 
continue  his  trade  or  business,  then,  inasmuch  as  the  grantor 


42 


[h)  See  ante,  p.  221.  (k)  Thomas  v.  SearUs,  (1891)  2  Q.  B. 

[i'l  Tuck  T.  Southern  Counti68l)ep08it,       .^^  q    * 
Ch.  D.  471,  C.  A.  >     •     • 
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retaining  possession  of  the  goods  is  thus  enabled  to  hold  himself  Chap.  LVI. 
forth  as  having  not  only  the  possession  but  the  property  in  the      §  3  (i). 
goods,  a  purchaser  in  good  faith  will  acquire  a  good  title  as 
against  the  grantee,  provided  the  sale  was  made  in  the  ordinary 
course  of  business  (/),  but  not  otherwise  (m). 

It  has  been  seen  that  an  assignment  or  charge  by  bill  of  sale  After- 
given  since  1st  November,  1882,  by  way  of  security  of  any  ohuSels. 
after-acquired  chattels  is  absolutely  void  (n).  Even  as  regards 
bills  of  sale  executed  before  that  date,  only  an  equitable  title 
to  after-acquired  property  expressed  to  be  assigned  or  charged 
passes  thereby,  and  accordingly  a  subsequent  mortgagee  of  such 
property  who  can  get  in  the  legal  title  without  notice  of  the 
prior  bill  of  sale  will  take  in  priority  to  the  holder  of  that 
bill(o). 

If  a  person  induces  another  to  lend  him  money  on  a  bill  of  Concealment 
sale  of  chattels  upon  a  representation  that  they  are  unencum-  ^f  ^^^ 
bered,  whereas  they  were  in  fact  included  in  a  prior  bill  of  sale, 
although  not  charged  to  their  full  value,  he  is  guilty  of  an 
indictable  false  pretence  {p).  So,  also,  if  he  conceals  the  exist- 
ence of  a  prior  bill  of  sale,  unless  he  sells  with  the  authority  of 
the  holder  of  the  bill,  which  it  is  for  him  to  prove  (q). 


ii. — ^Priorities  of  Hortgages  of  Ships. — As  regards  the  priority 
inter  se  of  successive  mortgages  of  ships,  sect.  33  of  the  Merchant 
Shipping  Act,  1^?94  (r),  re-enacting  the  repealed  sect.  69  of  the 
Merchant  Shipping  Act,  1854  («),  enacts  as  follows : — 

*'  If  there  agre  more  mortgages  than  one  registered  in  respect  of . 
the  same  ship  or  share,  the  mortgagees  shall,  notwithstanding  any 
express,  implied,  or  constructive  notice,  be  entitled  in  priority,  one 
over  the  other,  according  to  the  date  at  which  each  mortgage  is 
recorded  in  the  register  book,  and  not  according  to  the  date  of  each 
mortgage  itself." 

The  first  registered  legal  mortgage  of  a  ship  confers  on 
its  holder  a  legal  title ;  all  other  mortgages,  whether  prior  in 


(/)  Xm  y.  Clutton,  46  L.  J.  Ch.  48 ; 
National  Mercantile  £ank  v.  Hampson^  5 
Q.  B.  D.  177  ;  Walker  v.  C/ay,  49  L.  J. 
O.  P.  660. 

{m)  Cochrane  ▼.  Hymilt,  40  L.  T.  744 ; 
Consolidated  Co.  v.  Curtis,  (1892)  1  Q. 
B.  495.  See  Kidd  ▼.  RawUnson,  2  B. 
&  P.  59 ;  Jezeph  y.  Ingram,  1  Moo. 
189 ;  Taylor  v.  MoKeand,  6  C.  P.  D. 
358.    As  to  oontmuance  in  poeseasion 

VOL.  ir. — C. 


of  g^ods  by  a  vendor  after  sale,  see  the 
Sale  of  Goods  Act,  1893  (56  &  57  Viot. 
o.  71),  «.  26. 

in)  See  ante,  p.  220. 

\o)  Joseph  V.  Lyons,  15  Q.  B.  D.  280  ; 
Sallas  V.  Robinson,  15  Q.  B.  D.  288. 

ip)  Reg.  V.  Meeking,  11  Cox,  270. 

{q)  Reg,  v.  Sffmpson,  62  L.  T.  772. 

(r)  57  &  58  Vict.  c.  60. 

\s)  17  &  18  Viot.  0.  104. 
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Chap.  LVI.  date  but  unregistered,  or  subsequent  in  registration,  are  mere 
§  3  (ii).  equitable  charges.  An  agreement  to  give  a  legal  mortgage  of 
a  ship,  as  of  other  property  (^),  means  that  the  mortgagor  will 
give  a  first  mortgage,  which,  in  the  case  of  a  ship,  may,  when 
perfected  by  registration,  give  to  the  mortgagee  a  paramount 
legal  title  {t). 
Effect  of  The  efPect  of  the  omission  to  register  a  mortgage  of  a  ship  is 

zogister.  to  postpone  the  mortgagee's  claim  to  that  of  a  subsequent  mort- 

gagee or  transferee  whose  mortgage  or  transfer  is  registered 
before  it  («),  even  though  such  mortgagee  or  transferee  takes 
with  notice  of  the  prior  charge  (x). 

An  unregistered  mortgage  of  a  ship  passes  to  the  mortgagee, 
upon  taking  possession,  the  ownership  of  the  ship  as  against  a 
subsequent  equitable  assignment  of  the  freight  to  a  third  person 
— at  all  events,  in  the  absence  of  fraud  or  such  gross  and  wilful 
negligence  as  is  equivalent  to  fraud  («).  Where,  however,  a 
mortgage  was  concealed  from  the  registry  in  order  to  obtain 
a  better  sale,  the  purchaser  was  not  bound  by  it  (y),  but 
neither  under  the  old  Eegistry  Acts,  nor  under  the  present 
law,  is  the  validity  of  an  agreement  as  to  the  disposal  of 
money  arising  from  the  sale  of  a  ship  or  the  produce  of  the 
freight  affected  (z). 

Where  a  mortgage  stands  registered  in  the  name  of  a  trustee 
•  for  the  mortgagee,  and  the  latter  takes  another  mortgage  from 
the  mortgagor,  including  the  first  mortgage  money,  an  unregis- 
tered transferee  of  the  second  mortgage  has  priority  over  a 
subsequent  unregistered  agreement  for  a  mortgage  with  the 
trustee,  though  the  latter  made  his  advances  without  notice  (a), 
A  registered  mortgage  of  a  ship  has  priority  over  an  execution 
upon  a  judgment  against  the  mortgagor,  although  the  mortgage 
was  not  indorsed  upon  the  certificate  of  the  ship's  register  (i). 

{t)  Thompson  v.  Clerk,  1  M.  L.  C.  (y)  Hooper  r.  Gumm,  L.  R.  2  Ch. 

256.  282. 

(«)  Keith  ▼.  Burroice,  1  0.  P.  D.  -gW  ^rmetrongr.  ArmHronsi,  21  Be&y. 

722;rBTer86donanotherpomt,2App.  ^^j  ^^^^^   ^    ^^^^^  2  ^    ^ 

^'  ^"^^^  0.  918  ;   BeU  v.  JBlyth,  L.  R.  4  Ch. 

(«)  Blaek  v.  WUliam,  (1896)  1  Ch.       136. 
408.  (b)  Zitehen  r.  Irvinff,  8  E.  &  B.  789. 
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CHAPTER  LYU. 

OF  THE  PRIORITY  OP  SECURITIES  OF  COMPANIES. 

i. — Seonrities  of  Railway  and  other  Public  Companies. — ^As  re-  Railway 
gards  railway  companies,  the  Eailway  Companies  Act,  1867  (a),  oompamea. 
enacted  that  the  mortgages,  bonds  and  debenture  stock  of  a 
company  should,  with  certain  exceptions,  have  priority  over  the 
other  debts  and  engagements  of  the  company. 

So,  where  by  an  agreement  entered  into  between  a  railway  Debentures 
company  and  its  debenture  holders,  confirmed  and  made  binding  ^^  ©harge 
by  the  special  Act  of  the  company,  it  was  declared  that  the  ©a  gross 
debentures  should  be  a  first  charge  on  the  gross  receipts,  it  was 
held  that  the  charge  of  the  debenture  holders  had  absolute 
priority,  so  as  to  preclude  the  company  from  applying  any  part 
of  the  gross  receipts  in  payment  of  its  working  expenses  to  the 
detriment  of  the  debenture  holders  (b). 

The  above  enactment  does  not  give  to  holders  of  mortgages,  Smplus 
bonds,  or  debenture  stock  any  lien  or  charge  which  they  did  not 
possess  before  the  Act,  so  as  to  entitle  them  to  payment  in 
priority  out  of  the  proceeds  of  surplus  lands  of  the  company 
which  have  been  sold  (c). 

Debentures  of  companies  incorporated  by  special  Acts  are,  by  Debentures 
the  Companies  Clauses  Consolidation  Act,  1845  (d),  declared  to  ?^  companies 

•^  .  incorporated 

be  pari  passu  charges;  and  by  the  Companies  Clauses  Act,  by  special 
1863  (e),  the  holders  of  debenture  stock  are  not,  as  between  the  partpoMu. 
members,  to  be  entitled  to  any  preference  or  priority. 

This  general  enactment  was  not  afPected  by  a  provision  in  a 
special  Act,  which  incorporated  the  general  Act,  that  moneys 
were  to  be  borrowed  by  order  of  a  general  meeting,  so  as  to 
postpone  securities  given  for  moneys  borrowed  without  such 


(a)  30  &  31  Vict.  c.  127,  s.  23.  Jutiction  Rail.   Co,,  iO    Ch.  D.    119, 

{bS  FrofU  ▼.  Wye  ValUy-Rail  Co.,  64  0.  A. 
L.  T.  669,  C.  A. ;  but  see  Marshall  ▼.  (<;)  8  &  9  Vict.  c.  16,  8.  42,  ante, 

South  Staff,  Tramways^  (1895)  2  Ch.  36.  p.  483. 

{e)  S€  Sull,  Bamsky  and  West  Riding         {e)  26  &  27  T^ot.  o.  1 18,  s.  24. 
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Chap.  Lvil.  order ;  but,  notwithstanding  euch  provision,  it  was  held  that  all 
(^•)        the  securities  must  be  brought  into  hotchpot  and  consolidated, 
and  the  proceeds  of  the  subject-matter  must  be  distributed  pari 
passu  [/), 

Debenturefl,  The  enactments  apply  only  to  debentures  or  debenture  stock 
under  dif-  issued  under  the  same  special  Act,  and  do  not  operate  so  as  to 
^rent  special  make  holders  of  debentures  issued  under  one  Act  to  rank  pari 

passu  with,  instead  of  in  priority  to,  holders  of  debentures  issued 

under  a  later  Act  {g). 

Priority  of  In  a  case,  not  falling  within  the  Acts  above  referred  to, 

under %«Ll  ^^'^^^  *  canal  company  was  empowered  by  Act  of  Parliament 
Aor  prior  to  to  raise  money  by  bonds,  and  it  was  enacted  that  every  holder 
of  them  should  be  equally  entitled  to  a  claim  or  lien  on  the 
rates  and  sums  of  money  to  be  taken  by  virtue  of  the  Act,  in 
proportion  to  the  amount  advanced  by  such  holders,  as  if  the 
same  had  been  advanced  upon  mortgages  or  annuities  (also 
grantable  by  the  Act),  without  any  preference  by  reason  of  the 
priority  of  date  of  any  such  securities:,  it  was  held  that  an 
individual  bondholder  might  sue  the  company  upon  his  own 
bond,  though  there  were  other  bonds,  mortgages,  &c.  unsatisfied, 
the  lien  given  by  the  Act  being  only  an  additional  security  (A). 

By  the  Companies  Clauses  Act,  1863  (t),  s.  30,  it  is  provided 
that  the  priority  of  mortgages  and  bonds  granted  before  the 
<<  creation  "  of  debenture  stock  shall  not  be  afPected.  A  com" 
pany,  having  power  to  borrow  on  mortgage,  obtained  a  special 
Act  in  1872  giving  them  further  powers  for  borrowing  on  mort- 
gage, and  in  lieii  thereof  to  issue  debenture  stock,  and  saving 
the  priority  of  securities  "  subsisting  "  at  the  time  of  the  Act ; 
in  1874  the  company  issued  debenture  stock  under  the  special 
Act;  it  was  held  that  the  effect  of  the  saving  clause  in  the 
special  Act  was  to  substitute  the  date  of  the  passing  of  that  Act 
for  the  time  of  the  creation  of  the  debenture  stock,  for  the 
purpose  of  determining  in  what  order  the  stock  was  to  rank, 
and  accordingly  that  only  securities  subsisting  at  the  time  of 
the  special  Act  were  entitled  to  priority  over  the  stock  {k). 


(/)  Landowner8\  ^.  Co,  v.  Ashford,  (A)  mil  v.  Salford  Waterworks,  2  B. 

16  Ch.  D.  411,  439.  &  Ad.  644. 

,  X    r.      .^           ^  ..     ^      ,^.        .  (0  26  &  27  Vict.  c.  118. 

[g)  Re   Mersey   Rail    Co.   (No.    1),  (;t)  Re  Burry  Fort  and  Valley  Rail, 

(1896)  2  Ch.  287,  C.  A.  Co.,  64  L.  J.  Ch.  710. 
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ii. — Seonrities  of  Joint-Stook  Companies. — ^With   regard  to  Chap.  LVn. 
oompanies  formed  under  the  Companies  Acts,  successive  series        (ii.) 
of  debentures  charged  on  the  same  property  will  rank  in  priority  Saccewive 
according  to  the  date  of  issue  (/) ;  and  where  several  debentures  ^^^^  °' 
are  issued  on  thct  same  day  they  will,  generally,  rank  in  priority 
according  to  the  order  in  which  the  company's  seal  was  affixed 
to  them  successively ;  but  if  the  debentures  contain  a  provision 
that  they  shall  be  pari  passu  charges  they  will  rank  accord- 
ingly (w). 

Debentures  issued  under  the  Mortgage  Debenture  Acts  rank  Hortgage 
zs  pari  passu  charges  (n).  ^^^^ 

Where  it  is  provided,  by  statute  or  otherwise,  that  debentures  conditional 
shall  rank  paripassuy  an  additional  security  taken  by  one  deben-  security, 
ture  holder  is  valid  (o). 

Where  the  borrowing  powers  of  a  company  are  restricted  to  a  Issne  of 
certain  amount,  any  debentures  issued  by  the  company,  when  be™d"pre- 
its  KabUities  exceed  that  amount,  are  absolutely  void,  and  will  scribed  limit, 
not  entitle  the  holders  thereof  to  any  priority  over  any  other 
creditors  (jt?). 

Where  a  series  of  debentures  are  issued  to  secure  an  amount  Limit  is  onlj 
which  is  not  wholly,  but  only  in  part,  in  excess  of  the  prescribed  J*^^^^ 
limit,  the  debentures  bearing  the  earlier  numbers  up  to  the 
amount  limited  will  be  declared  valid,  and  the  remainder  of  the 
debentures  so  issued  will  be  void  as  in  excess  of  the  power  {q). 

The  Court  has  jurisdiction  in  a  debenture  holder's  action  to  Jurisdiction 
authorize  money  to  be  raised  as  a  first  charge  on  the  assets  in  J^^^^J^^   ^ 
priority  to  the  debenture  holders  where  to  do  so  is  essential  to  raia^  by  first 
the  preservation  of  the  company  (r).      But  unless  all  parties  Laeto!^'^ 
interested  are  before  the  Court,  strict  proof  of  pressing  emer- 
gency will  be  required  («).     And  where  a  company  was  in 
pressing  want  of  money  to  meet  current  expenses  in  order  to 
avert  immediate  ruin,  it  was  held  that  a  majority  of  the  deben- 


(/)  JafM$  ▼•  JBoythorpe  CoU,  Co., 
W.  N.  (18^0)  p.  28 :  2  Meg.  65. 

(m)  GartMide  v.  StiktUne  and  Dodt^ 
icorth  Coal  Co,,  21  Cb.  D.  762.  t^ee 
also  Howard  ▼.  Fatent  Ivory  Co.,  38  Ch. 
D.  156. 

(fi)  AnU,  p.  518. 

(o)  Jje  Winton  ▼.  Mayor  of  Brecon^ 
26  Beav.  6»3. 

(p)  JtelUley  Sail  Coll.  Co.,  18  W.  R. 
201.  See  also  Englith  Channel  Steam" 
ship  Co.  y.  £oU,  17  Ch.  D.  715,  719  ; 


Howard  ▼.  Fatent  Ivory  Co.,  38  Gh.  D. 
156. 

{g)  Howard  v.  Fatent  Ivory  Co.,  evp. 
See  Re  Bamha  Woollen  MiUt  Co.,  21  L. 
B.  Ir.  181. 

(r)  Greenwood  t.  Algeeirat  Rail., 
(1894)  2  Cb.  205,  C.  A. ;  Sttap  v.  BuU, 
JSone  #  Co.,  (1895)  2  Ch.  1,  C.  A.  See 
Lathom  ▼.  Greenwich  Ferry  Co.,  72  L. 
T.  790. 

(«)  Seeuritiee,  ^.  Investment  Corp,  y. 
Brighton  Alhambra,  62  L.  J.  Ch,  516. 
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Chap.  LVII.  ture  holders  oould  not  bind  a  disBentient  minority  so  as  to 
(ii.)         sanction  the  raising  a  loan  in  priority  to  the  debentures  of  the 
amount  required  (t).     Where  a  receiver  is  authprised  to  borrow 
up  to  a  certain  amount  and  he  has  borrowed  part  of  the  amount 
and  repaid  it,  his  original  borrowing  power  is  not  diminished  (u). 
Power  to  Debentures  issued  by  a  company  may  reserve  the  right  of 

pri^mee.  modifying  the  rights  of  the  holders.  So  where  a  company 
issued  debentures  creating  a  first  charge  on  its  undertaking  and 
property,  each  of  which  was  held  upon  the  condition  that  a 
general  meeting  of  the  debenture  holders,  by  extraordinary 
resolution  passed  by  a  certain  majority,  might  sanction  any 
modification  of  the  rights  of  the  debenture  holders  against  the 
company  or  its  property :  it  was  held  that  a  resolution  duly 
passed,  sanctioning  a  loan  to  the  company,  to  be  a  first  charge 
on  the  company's  property,  was  binding  on  dissentient  deben- 
ture holders,  and  postponed  their  security  to  a  mortgage  given 
by  the  company  to  secure  the  loan  (x). 

Where  a  company  issued  debenture  stock  by  way  of  floating 
security  on  its  assets,  purporting  to  be  a  first  charge  thereon, 
and  subsequently  issued  debentures  also  by  way  of  floating 
security,  and  purporting  to  be  a  first  charge  on  the  assets,  it 
was  held  that  the  holders  of  the  debenture  stock  had  priority 
over  the  debenture  holders,  whether  the  latter  had  notice  of  the 
issue  of  this  stock  or  not  (y). 
Second  issae  Where  a  company  commenced  to  issue  a  first  series  of 
before  aU^t  debentures,  and,  before  all  the  debentures  of  that  series  were 
issaed  ore  issued,  raised  further  money  by  the  issue  of  a  second  series  of 
debentures,  similar  in  form  to  those  of  the  first  issue,  but 
expressed  to  be  subject  to  the  debentures  already  issued,  *'  or 
such  of  them  as  were  then  outstanding  "  :  it  was  held  that  all 
the  debentures  of  the  second  series  were  postponed  to  all  the 
first  debentures,  except  some  of  them  which  had  been  paid  off 
and  reissued  (z).  So  where  a  creditor  who  had  an  option  to 
take  debentures  of  a  certain  series  did  not  exercise  his  option 
tmtil  ten  years  after  the  issue  of  the  series,  he  was  held  entitled 
to  rank  as  a  debenture  holder  of  the  series  (a). 

{t)  Say  V.  Swedish,  ^.   Nw^wegian      Mercantile  Jnvestntmt  Co. fW,J!f.(lS96) 
Sail.  Co.j  W.  N.  (1889)  95,  C.  A.  86. 

^^(u)  Milward  t.  Avill{m7),  4  Mans.  ^  .  j.^^^  ^^  ^^^  ^^^  ^  ^^  ^2 

{x)  Follit  V.  Eddyttone  Granite  Quar-      ^'  ^'  ^'  ^^^' 
ries,  (1893)  3  Ch.  75.   See  ante,  p.  498.  (a)  Tegge  y.  Neath  Tramways,  (1898) 

(y)   Smith  v.  JSnglish   and  Scottish      1  Ch.  183. 
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Where   a   oompanj  issues   debentures  by  way  of  floating  Ohap.  LVII. 
seourity,  and  afterwards  mortgages  a  speoifio  part  of  its  pro-         (ii.) 
perty  in  tha  ordinary  course  of  business,  or  to  secure  an  advance  Priority  of 
to  enable  it  to  carry  on  its  business,  the  specific  mortgagee  will,  S^^ajre 
as  regards  the  property  comprised  in  his  mortgage,  have  priority  over  floating 
over  the  debenture  holders  (ft),  even  though  by  the  express  terms  "®°'^^" 
of  the  debenture  itself  the  property  is  prohibited  from  being 
charged  in  priority  to  the  debentures  (c). 

By  the  Preferential  Payments  in  Bankruptcy  Amendment  Preferential 
Act,  1897  (d),  the  debts  made  preferential  by  the  Act  of  1888  ^^^'     ' 
are  given  priority  over  debenture  holders  with  a  floating  charge ;   ^ 
and  every  order  appointing  a  receiver  in  a  debenture  holder's 
action  directs  him  to  forthwith  pay  such  preferential  debts  out 
of  any  assets  coming  to  his  hands  {e). 

Sect.  164  of  the  Companies  Act,  1862  (/),  renders  invalid  Fraudulent 
mortgages  given  by  a  company,  which,  if  given  by  a  trader,  ^    erence. 
would  be  void  in  bankruptcy  for  fraudulent  preference ;  and,  of 
course,  any  such  securities  cannot  daim  any  priority  over  the 
creditors  of  the  company,  secured  or  unsecured. 

No  holder  of  a  security,  whether  given  by  a  company  or  by 
an  individual,  can  claim  priority  in  respect  of  such  security  if 
the  transaction  is  tainted  by  fraud  on  the  part  of  the  holder  {g). 

The  question  has  been  raised  in  several  recent  cases  as  to  the  Debentures  of 
validity  of  debentures  of  a  private  company  formed  by  a  trader,  ^^^^ 
for  the  purpose  of  taking  over  his  business,  which  are  issued  to 
the  f oimder  of  the  company  as  part  of  the  consideration  for  the 
purchase  of  his  business,  or  to  his  creditors  in  satisfaction  of 
debts  incurred  by  him  in  his  business  prior  to  the  formation  of 
the  company;  but  it  may  be  regarded  as  settled  that  such 
securities  are  valid  and  will  not  lose  any  priority,  to  which  they 
would  otherwise  be  entitled,  unless  there  is  anything  fraudulent 
or  against  the  policy  of  the  Companies  Acts  in  the  formation  of 
the  company  (A),  or  some  actual  fraud  in  the  transaction  itself. 
So  where  a  company  was  formed  by  a  sole  trader  to  take  over 
his  business,  and  was  boimd  by  agreement  to  indemnify  him 

(6)    Fountains   y.    Carmarthen  Sail.  (d)  60  &  61  Viot.  c.  19. 

a».,  L.  R.  6  Eq.  816  ;  Irvine  v.  Union  (g)  See  W.  N.  (1900)  p.  68. 

BkofAustralia^Avip.  O^.  366.    See  )}.  25  &  26  Viot.  o.  89. 

farther  as  to  debentores  giyen  by  way  ^-^  ^  *««.*« 

of  floating  security,  anU,  pp.  611  et  uq,  is)  Seei?M<,  pp.  1313  et  seq. 

{e)  Ite  CaateU  and  Brotcn^  (1898)  1  {h)  See  as  to  this,  iSii^mon  t. /S^omon 

Ch,  Z15  ;  £e  Valletort  Sanitary  Laundry  ^  Co,,  (1897)  A.   G.   22;   Be  Sirth, 

Co,,  (1903)  2  Ch.  654.  (1899)  1  Q.  B.  612,  0.  A. 
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Chap.  ITU.  against  certain  debts  and  liabilities,  it  was  held  that  debentures 
(ii.)  given  by  the  oompany  to  a  bond  fide  creditor  of  the  trader  in 
satisfaction  of  a  debt  specified  in  the  agreement  was  for  good 
consideration  and  valid  (i) ;  and  so  also  where  a  trader  caused  a 
limited  company  to  be  registered  for  the  purpose  of  carrying  on 
his  business,  taking  all  the  shares  himself  except  six,  and  also 
debentures  to  secure  payment  of  the  amount  for  which  he  pur- 
ported to  sell  the  business  of  the  company,  it  was  held  that  the 
debentures  were  valid  in  priority  over  the  unsecured  creditors  of 
the  company  (A*). 
Inqnirj  aa  to  If,  on  the  winding-up  of  a  oompany,  the  assets  are  not  suffi-* 
del^tcires.  cient  to  pay  the  debenture  holders  in  full,  and  there  is  nothing 
to  show  an  intention,  either  that  they  shall  take  effect  pari 
pasBUy  or  in  any  order  of  priority,  the  Court  will  inquire  as  to 
the  priority  in  date  of  debentures,  or,  if  they  are  executed  on 
the  same  day,  then  as  to  the  order  in  which  they  were  executed, 
and  will  distribute  the  assets  in  accordance  with  the  priority 
thus  ascertained  (/). 

(0  Selurman  v.  Frinee  ^  Co.y  (1895)  2  (0  GarUide  t.  Silkatoney  ^.  Coal  Co., 

Gh.  617,  G.  A.  21  Oh.  D.  762.    See  Jamet  y.  Boff' 

(k)  Salomon  Y,  Salomon,  (1897)  A.  0.  thorpe  Coal  Co,,  2  Meg.  55;  W.  N^ 

22.  (1890)  28. 


PRIORITY  LOST  BY  FRAUD.  1313 


CHAPTER  LYnr. 

WHEN  THE  PRIORITY  OF  A  MORTGAGEE  MAY  BE  POSTPONED, 

Section  I. 

Of  Loss  of  Priority  by  Fraud  or  Laches. 

L — Of  Fraud  as  afiecting  a  Mortgagee's  Priority. — ^A  mortgagee  Positdve 
may  lose  his  priority  by  fraud.  The  notion  that  any  legal  ^'*^^- 
advantage  can  be  acquired  or  maintained  by  actual  fraud  on  the 
part  of  a  mortgagee  or  purchaser  has  long  been  exploded  (a). 
No  doubt  exists  where  there  has  been  positive  fraud,  as  where  a 
legal  mortgage  was  ante-dated  that  it  might  not  appear  to  be 
made  on  the  eve  of  bankruptcy,  and  falsely  recited  that  it 
related  to  a  present  advance  (b).  If  a  man,  by  the  suppression 
of  the  truth  which  he  was  bound  to  communicate,  or  by  the 
wilful  suggestion  of  a  falsehood,  be  the  cause  of  prejudice  to 
another  who  had  a  right  to  a  full  and  correct  representation  of 
the  fact,  it  is  only  equitable  that  his  claim  should  be  postponed 
to  that  of  the  person  whose  confidence  was  induced  by  his  repre- 
sentation (c). 

If  A.,  being  about  to  lend  money  to  B.,  informs  0.  of  his  False  denial 
intention,  and  asks  C.  whether  he  has  any  incumbrance  on  B.'s  ^n^by 
estate,  and  0.  denies  that  he  has  any,  whereby  A.  is  induced  to  prior 
lend  his  money  to  B.,  and  it  proves  that  C.  had  at  the  time  an  ™^  fif*fi^^- 
existing  mortgage  or  judgment  on  B.'s  estate,  this  is  fraud  on 
the  part  of  C,  and  his  security  shall  be  postponed  to  that  of  A. 
But  to  fix  C.  with  the  fraud,  it  is  necessary  that  he  should  be 
informed  of  A.'s  intention  to  lend  the  money;  for  otherwise 
the  fraudulent  intention  is  wanting  on  which  the  relief  is  to 
proceed,  and  the  mere  falsehood  is  not  sufficient  for  such  pur- 
pose (d). 

(a)  Carter  y.  Carter^  3  K.  &  J.  617.        469  ;  Roeper  v.  Gumm,  L.  R.  2  Ch. 

h)  Bireh  ▼.  £Uamet,  2  Anst.  427.  282. 

\e)  See  Fiekard  v.  Seart,  6  A.  &  £.  (^0  Ibbotton  v.  Rhodes,  2  Vern.  554.  - 
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So  where  a  mortgagee,  who  was  also  a  judgment  creditor  for 
a  further  sum,  joined  in  a  conveyance  of  the  mortgaged  pro- 
perty which  contained  a  false  recital  that  the  judgment  debt 
had  been  discharged,  it  was  held  that  he  could  not  set  up  the 
judgment  debt  against  a  subsequent  mortgagee  (e). 

Even  in  the  absence  of  actual  misstatement,  if  a  prior  incum- 
brancer, or  the  holder  of  any  prior  right  or  equity,  conceals  his 
claim  from  a  subsequent  incumbrancer  or  purchaser  for  value, 
such  concealment  may  amount  to  fraud  so  as  to  postpone  the 
prior  security  or  claim,  if  the  prior  incumbrancer  or  claimant  is 
a  party  to  the  subsequent  transaction  or  has  knowledge  of  the 
nature  of  the  transaction,  and  by  his  conduct  leads  the  subse- 
quent incumbrancer  or  purchaser  to  pay  his  money  on  the  faith 
of  the  property  being  free  from  any  such  incumbrance  or 
claim  (/). 

Misrepresentation  or  fraudulent  concealment  of  incumbrances 
by  a  solicitor  or  other  agent  of  a  prior  mortgagee  will  bind  the 
principal  so  as  to  postpone  the  security  (g). 

Where  a  solicitor  acts  for  both  parties,  and  he  has  a  general 
authority  from  one  client,  that  client  is  postponed  by  the  fraud 
of  the  solicitor  (A). 

A  person  who  by  his  indiscretion  (t)  or  neglect  of  duty  (k) 
puts  it  in  the  power  of  another  to  deceive  and  raise  money  must 
take  the  consequences  (/).  Where  the  mortgagee  was  induced 
by  the  fraud  of  his  solicitor  to  execute  a  deed  by  which  the 
solicitor  was  enabled  to  give  a  security  to  a  third  party,  the 
mortgagee  was  postponed  (m).  Where  two  innocent  persons  are 
affected  by  the  fraud  of  the  solicitor  or  agent,  the  one  who,  by 
signing  documents  without  due  caution,  although  in  ignorance, 
enables  the  solicitor  to  commit  the  fraud,  sufEers  (»).  So  where 
the  mortgagor's  solicitor  or  other  agent  forges  a  deed  the  loss 


l: 


(e)  Cannock  v.  Jauncey^  1  Drew,  497. 

(/)  BerrUford  y.  Milward,  2  Atk. 
49  ;  Cotnmisa.  of  Fublie  Work*  y.  Sarby, 
23  Beav.  608  ;  Upton  y.  Tanner,  1  Dr. 
&  S.  594  ;  Strong  y.  Hawkea,  4  De  G. 
M.  &  G.  186 ;  Dixon  v.  Winch,  (1900) 
1  CJh.  736,  C.  A. 

{g)  Brown  v.  Thorpe,  11  L.J.  Oh.  78. 

{h)  Boydv,  Craster,  12  W.  R.  787. 

(t)  Farquhanon  y.  King,  (1902)  A.  0. 
325. 

(k)  Rimtner  v.  WeUter,  (1902)  2  Ch. 
163. 


(/)  Peter  y.  RuneU,  2  Vem.  726  ; 
Brigge  y.  Jonet,  L.  R.  10  Eq.  92. 

(w)  Eunter  y.  Waltert,  L.  R.  7  Ch. 
75,  79 ;  King  y.  Smith,  (1900)  2  Ch. 
425.  See  Smith  y.  Evans,  28  Beay.  59 ; 
Gordon  y.  James,  30  Ch.  D.  249,  C.  A. 
See  p.  120. 

(n)  Sioms  y.  HoUon,  16  Beay.  259  ; 
Hwiter  V.  Walters,  tup, ;  French  y. 
Hope,  56  L.  J.  Ch.  363  ;  London  Free* 
hold,  ^.  y.  Suffield,  inf. ;  King  y.  Smith, 
sup,  ;  Bimmer  t.  Webster,  sup. 
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falls  on  the  mortgagor  (o).    And  mortgagors  cannot  impeaoh  a       Chap, 
mortgage  when  by  their  own  conduct  they  have  enabled  their      Lvill. 
manager  and  banker  to  mislead  the  mortgagees  by  fraudulent      8  ^  (^)' 
representations  that  their  (the  mortgagee's)  money  was  invested 
as  stated  in  the  mortgage  deed  ( p). 

But  the  mere  omission  of  a  client  to  make  inquiries  of  his  Omission  of 
solicitor  as  to  a  mortgage  on  the  security  of  which  moneys  of  inquire^as  to 
the  client  are  represented  to  have  been  invested  by  the  solicitor,  alleged 
will  not  deprive  the  client  of  his  priority  in  respect  of  any  charge 
which  he  may  have  over  the  property,  as  against  a  person  who, 
through  fraud  of  the  solicitor,  has  become  a  purchaser  or  incum< 
brancer  for  value  without  notice  (q). 

So  where  a  solicitor,  with  whom  a  client  had  deposited  a  Fraudulent 
mortgage  for  custody,  fraudulently  indorsed  thereon  areconvey-  toro/oSeT' 
ance  which  was  never  executed  by  the  mortgagee,  and  induced  ^8^*  <>' 
the  mortgagor  to  mortgage  the  property  to  a  third  person  who  deposited 
took  without  notice ;  it  was  held  that  the  first  mortgagee  had  ^^  o«atody. 
not  lost  his  priority  (r). 

So  also,  where  a  person  purchased  property  in  the  name  of  a 
confidential  clerk,  whose  duty  it  was  to  put  away  his  employer's 
securities  in  a  safe,  and  who  executed  a  declaration  of  trust  in 
his  employer's  favour,  and  subsequently  executed  an  equitable 
charge  of  the  property  and  deposited  the  purchcwe  deed  with  the 
mortgagee,  representing  himself  as  absolute  owner,  to  secure  an 
advance ;  it  was  held  that  the  purchaser  had  not,  by  allowing 
the  clerk  to  have  custody  of  the  purchase  deed,  been  guilty 
of  negligence  so  as  to  deprive  him  of  his  prior  equitable 
title  (s). 

A  vendor  who  had  executed  a  conveyance  and  signed  the  Vendor's  lien, 
usual  receipt  for  the  purchase-money  without  receiving  any 
portion  of  it,  in  order  to  enable  the  purchaser  to  execute  a  mort- 
gage to  two  persons  to  secure  moneys  due  to  them  as  trustees, 
was  not  permitted  to  set  up  his  lien  for  unpaid  purchase-money, 
or  any  advances  he  might  have  made,  in  priority  to  the  mort- 
gage, he  having  trusted  to  the  word  of  one  of  the  mortgagees, 


(o)  Adseitt  v.  Sives,  33  Beay.  62  ;  (r)  Cook  v.  Bramwell,  "W.  N.  (1890) 

JSroekUiby    y.    Temperance    Fermanent  72,  C.  A.   See  Jared  y.  Clements,  (1903) 

Building  Soo,,  (1895)  A.  0.  173.  1  Gh.  428,  0.  A. 

ip)  London  Freehold,  ^.  Co.  Y.SuMeld  /s  n^^-**  ^    -d^  j    ^j -d          i  aj 

(BarL).  (1897)  2  Ch.  608,  C.  A.  W  ^«*^*«  ""'^^  and  Personal  Ad^ 

{q)  Be  Vernon,  Ewent  ^  Co,,  33  Ch.  *««<^<^  <^o-y  ^2  Ch.  D.  263 ;  Bimmer  y. 

B.  402,  C.  A.,  ♦»/.  WebeUr,  (1902)  2  Ch.  163. 
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who  was  his  solicitor,  that  on  a  sale    he    should    be  paid 
first  (t). 

When  the  owner  of  a  charge  executes  a  release  of  it  without 
payment,  merely  to  enable  a  sale  to  be  made  of  the  property,  he 
retains  his  right  to  the  charge  except  against  persons  who  pur- 
chased on  the  faith  of  the  release  (u). 

So,  where  a  voluntary  settlement  was  suppressed  with  the 
object  of  enabling  money  to  be  raised  by  mortgage,  the  mort- 
gagee was  entitled  to  priority  against  all  the  persons  who 
acquiesced  in  the  suppression  (;r).  And,  coverture  being  no 
excuse  for  fraud,  if  a  wife  concurs  with  her  husband  in 
suppressing  a  settlement  from  a  mortgagee,  her  interest  there- 
under will  be  postponed  to  the  mortgage  (y). 

The  rule  that  fraudulent  representations  as  to  a  prior 
incumbrance  or*  concealment  thereof  will  postpone  the  secu- 
rity will  be  applied  with  especial  strictness  where  the  prior 
incumbrancer  is  professionally  employed  by  the  subsequent 
mortgagee  as  solicitor  (z)  or  counsel  (a),  and  does  not  disclose 
his  mortgage. 

Where  a  solicitor,  having  moneys  of  a  client  for  investment, 
represented  that  the  money  had  been  advanced  on  mortgage  of 
certain  property,  but,  instead  of  making  such  investment,  the 
solicitor  took  a  mortgage  in  his  own  name  to  secure  an  advance 
made  by  himself  on  the  same  property,  and  also  on  other  pro- 
perty, the  legal  estate  in  which  was  outstanding,  and  he  after- 
wards acquired  the  equity  of  redemption  in  both  properties;  it  was 
held  that  the  solicitor  had  made  himself  constructively  a  trustee 
of  the  security  for  his  client,  and  that  the  moneys  of  the  latter 
remained  as  a  subsisting  charge  on  both  properties  in  the  hands 
of  a  bond  fide  purchaser  without  notice  (6). 

A  prior  mortgagee  is  not,  however,  bound  to  go  out  of  his 
way  to  give  notice  of  his  mortgage  upon  hearing  that  another 
person  is  in  treaty  with  regard  to  a  mortgage,  sale,  or  other 
dealing  with  regard  to  the  equity  of  redemption  (c). 


(t)  Smith  Y.  Svana,  30  Beav.  446. 
See  Simmer  v.  Webster,  tup. 

(w)  Hatehell  y.  Cremome,  LL  &  G. 
t,  Plnnket,  236. 

(x)  Clark  v.  MoskinSf  87  L.  J.  Ch. 
561. 

(y)  Sharpe  y.  Jby,  L.  B.  4  Ch.  35 ; 
see  JEvatu  t.  Bieknell,  6  Yes.  174,  at 
p.  181. 


(2)  Hxp,  Sirtul,  2  De  a.  &  J.  464. 

(a)  Draper  y.  Sorlate,  2  Vem.  370. 

(*)  £e  Vernon,  Ewene^  Co,,  33  Ch.  D. 
402,  C.  A.  See  Re  Richardu,  Eumber 
Y.  Richards,  45  Ch.  D.  589  ;  Stoket  y. 
JPratiee,  (1898)  1  Ch.  212. 

(c)  Osb&m  y.  Zea,  9  Mod.  97;  J2# 
Lewer,  5  Ch.  D.  61. 
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The  mortgagee  will  not  be  affected  by  the  fraudulent  deal-       Chap, 
ings  of  solicitors  and  others,  not  being  his  own  duly  authorized      Lvill. 
agents,  through  whom  the  transaction  is  effected,  if  he  has  no      8  *-  W- 
notice,  actual  or  constructive  {d).  Mortgagee 

cr  r  1  •  •pii.iiij      not  poHtponed 

DO,  a  purchaser  or  mortgagee  m  possession  of  the  legal  estate  \yy  fraud  of 
is  protected,  though  he  claims  under  a  forged  will,  if  without  P^°°  ^^^ 
notice  of  the  forgery  (e).    So,  also,  a  mortgagee  who  makes 
advanoes  to  a  persou  falsely  representing  himself  as  heir  to  the 
mortgagor,  ia  ignorance  of  a  will  (/). 

But  a  mortgagee  cannot  set  up  a  mortgage  for  value  without  Forged 
notice,  where  the  mortgage  itself  is  a  forgery  {g).  mortgage. 

So  where  a  mortgagee  was  induced  by  the  mortgagor  to  Sabstitation 
release  the  mortgaged  estate  in  exchange  for  forged  securities,  ^^  ^or^ed 
he  lost  his  priority  over  a   subsequent  mortgagee  who  took 
without  notice  of  the  fraud  (//). 

So  a  purchaser  with  notice  of  a  charge  which  was  fraudulently 
represented,  by  means  of  a  forged  receipt,  to  be  paid  off,  could 
not  claim  to  be  a  purchaser  for  value  without  notice,  although 
he  had  the  l^^gal  estate  and  possession  of  the  deeds  (i). 

The  wilful  obstruction  by  an  incimibrancer  of  another  creditor  Opposition  to 
in  his  proceedings  to  obtain  a  charging  order  is  not  such  mis-  charging 
conduct  as  to  have  the  effect  of  postponing  the  securities  of  the 
former  (k). 

ii. — Of  Laches  as  affecting  a  Mortgagee's  Priority. — Delay  in  Delay  in 
completing  the  legal  title  will  not,  in  the  absence  of  fraud  or  ^'^^q'^^^ 
negligence,  prejudice  the  right,  as  where  a  legal  mortgagee  of 
copyholds  delayed  the  inrolment  of  the  conditional  surrender 
imtil  after  the  inrolment  of  a  subsequent  security  (/). 

Negligence  in  not  registering  a  will,  followed  by  forgery  and  Non-registra- 
fraud,  is  not  deemed  the  proximate  cause  of  the  forgery  and  ^^^  ^  ^^' 
fraud  (m). 


(i)  Zhyd  T.  Atticood,  3  De  Q.  &  J. 
614  ;  Hunter  v.  WtUtert,  L.  R.  7  Ch. 
75 ;  King  t.  Smith,  (1900)  2  Ch.  425. 
See  Hartopp  v.  Muskitton,  55  L.  T. 
773. 

{e)  Jones  v.  Powlea,  3  M.  &  K.  5S1. 
But  see  Robinson  y.  BriggSy  1  Sm.  &  Q-. 
188,  224  ;  Jared  v.  Clements^  inf. 

(/)  Young  v.  Young,  L.  R.  3  Eq. 
805. 

{g)  Re  Cooper,  Cooper  v.  Veny,  20  Ch. 
D.  611,  C.  A, 


{h)  Eyre  v.  Rurmester,  10  H.  L.  0. 
90. 

(i)  Jared  v.  Clements,  (1903)  1  Ch. 
428,  0.  A. 

(Ar)  Shaw  v.  Neale,  6  H.  L.  C.  581. 

(f)  Horlock  V.  Priestley,  2  Sim.  75. 

(m)  Ri  Cooper,  Cooper  v.  Vesey,  20 
Ch.  D.  611,  at  p.  634,  C.  A.  And  see 
Bank  of  Ireland  v.  Trustees  of  Evam^ 
Charities,  5  H.  L.  C.  389 ;  Johnston's 
Claim,  L.  R.  6  Ch.  212 ;  Ra^ndale  y. 
Retmett,  3  Q.  B.  D.  525. 
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§  1  (ii)> 

Kon-re£^tra« 
tion  in  other 
cases. 

Assignee  of 
insolvent 
neglecting 
to  take 
possession. 


Delay  in 
enforcement 
of  mort- 
gagee's 
rights. 


Mistake. 


Priority  may  be  lost  by  omission  to  register  a  deed  where 
registration  is  required  by  statute  (n).  Similarly,  in  the  case  of 
bills  of  sale  (o)  and  mortgages  of  ships  (p).  But  priority  is  not 
lost  by  omission  to  register  mortgages  or  charges  by  com- 
panies (g). 

In  one  case  (r)  it  was  held  that  a  mortgagee,  from  an 
insolvent,  of  copyholds,  without  notice  of  the  insolvency,  had  no 
claim  in  equity  in  priority  to  the  title  of  the  assignees,  though 
the  assignees,  by  neglecting  to  take  possession  of  or  sell  the 
premises,  and  permitting  the  insolvent  to  remain  in  possession, 
and  by  omitting  to  make  their  entry  on  the  court  rolls  as 
directed  by  the  Acts,  had  enabled  the  insolvent  to  commit 
a  fraud  upon  the  mortgagee,  and  though  as  many  as  nineteen 
years  had  elapsed  since  the  insolvency.  The  mortgagee  might, 
no  doubt,  have  searched  the  list  of  insolvents,  but  this  is  a 
strong  case. 

Laches  in  enforcing  a  mortgagee's  rights  under  his  security 
may  deprive  him  of  his  priority  as  against  subsequent  incum- 
brancers («).  So  where  a  trade  firm  assigned  their  book  debts  by 
way  of  mortgage,  but  the  mortgagees  gave  no  notice  of  the 
assignment  to  the  debtors ;  the  mortgagees  brought  an  action 
against  the  mortgagors  to  enforce  their  security,  and  obtained  an 
injunction  and  the  appointment  of  a  receiver,  but  gave  no  notice 
of  the  action  to  the  debtors,  and  took  no  further  steps  in  the 
action  until  certain  puisne  incumbrancers  had  perfected  their 
title,  by  notice  to  the  debtors,  and  taken  steps  to  enforce  their 
security ;  it  was  held  by  Lindley,  J.,  that,  on  the  ground  of 
laches,  irrespective  of  the  question  whether  or  not  the  subse- 
quent incumbrancers  had  notice  of  the  prior  advance,  the  first 
mortgagees  lost  their  priority.  But  the  decision  turned  mainly 
on  the  ground  that  the  subsequent  incumbrancers  had  no  notice 
of  the  prior  advance  when  they  lent  their  money  and  had  been 
the  first  to  perfect  their  title  {t). 

Mistake  arising  from  negligence  may  postpone  a  prior  right 
to  the  security  of  a  subsequent  mortgagee.  So  where  a  landlord 
had  executed  a  lease  by  mistake  at  a  rent  of  130/.  instead  of 


{n)  Wiirhurton  t.  Lovdand^  6  Bli.  K. 
S.  1.    And  see  ante^  pp.  1264  et  seq. 

(o)  Ante^  pp.  1303  et  $eq, 
(p)  AnUy  p.  1305. 
\q)  AnU,  p.  519. 


(r)  Cole  T.  Coles,  6  Ha.  617 ;  c/t.  Be 
Clarke  Exp,  Seardmore,  (1894)  2  Q.  B. 
393,  C.  A, 

(a)  Searle  v.  CoU,  1  Y.  &  O.  0.  0.  86. 

(0  Wigram  t.  Buckley^  (1894)  3  Gh. 
483,  495,  0.  A. 
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230/.,  a  mortgagee  from  the  lessee,  without  notice  of  the  mis-  Chap: 

take,  was  held  to  be  entitled  to  hold  the  landlord  to  the  130/.  LVTII. 

rent  (m).     This  case,  however,  can  only  be  supported  on  the  8  ^  W' 
ground  of  fraud  (x). 


Section  IE. 

Of  Loss  OF  Fbiority  by  Notice  of  Prior  Incumbrances 

OR  OTHER  Equities. 

i. — Of  Notice  as  affecting  a  Mortgagee's  Priority  generally. —  Protectioii  of 
A  mortgagee  or  purchaser  for  value  without  notice,  if  he  has  ^jSu«d 
obtained  or  can  obtain  the  legal  estate,  is  completely  protected  without 
against  prior  incumbrancers  (y),  although  he  paid  his  money  on 
a  false  representation  of  facts  (25).     The  onus  of  proving  notice 
lies  on  the  person  claiming  priority  adversely  to  a  mortgagee  or 
purchaser  (a). 

But  no  incumbrancer,  with  notice  of  prior  incumbrances  or  Eflfeot  of 
equities  at  the  time  when  he  lent  his  money,  can  obtain  any  ^o^oe  of  prior 
priority  by  holding  or  acquiring  the  legal  estate  (b) ;  and  a 
person  who  takes  a  legal  mortgage,  with  notice,  actual  or 
constructive,  of  an  infirmity  of  title,  is  subject  to  the  equities 
existing  against  the  title,  and  if  the  latter  is  set  aside  the 
mortgage  falls  also  (c).  These  notes  apply  though  the  incum- 
brancer be  a  married  woman  or  an  infant  {d). 

So  a  second  mortgagee  of  a  fund  in  Court,  who  had  notice,  stop  order 
at  the  time  of  his  advance,  of  the  existence  of  a  prior  mortiraffe  ^*^  °*^**^ 

'  ,    ^  .         .  gpivefl  no 

on  the  same  fund,  cannot,  by  obtaining  a  stop  order,  gain  priority  priorifcy. 
over  the  first  mortgagee,  though  the  latter  has  not  obtained  a 
stop  order  {e). 

If  a  party  having  notice  convey  for  a  valuable  consideration  Where  mort- 
to  one  who  has  not  notice,  or  if  a  party  not  having  notice  convey  ^§^  ^^ 

mortgagee 
lias  not. 

(«)  GarrardY.  Frankel,  30  Bear.  445.      763  ;  Drew  y.  Lockett,  32  Beav.  499 ; 

\x)  May  V.  Piatt,  (1900)  1  Ch.  616.         Blackwood  v.  London  Chartered  Bank  of 

(,)  ,^  r.  I..U.,  3  My  &  K.  681.  ^^^r"'?;  ^J^;  «  gf^j  \^  '^  »/,; 

(«)  roMM^Y.  Touyf^,  L.  R.  3£q.806;  261                        »   v        /                      » 

Trimdad  AsphaUe  Co,  v.  Coryat,  (1896)  (J)  Cooktm  v.  Lee,  23  L.  J.  Ch.  473, 

A.  C.  687.    But  see  Jared  t.  Clemente^  q  j^ 

(1903)  1  Ch.  428,  C.  A.  \d)  jonee  v.  Kearney,  1  Dr.  &  War. 

(a)  Exp,  Hardy,  2  D.  &  C.  393.  isi/at  p.  166. 

(h)  WmuyhbyT.  mihugUy,  1  T.R.  {e)  Be  Solnrn,  29  Ch.  D.  786,  0.  A. 
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Chap. 

Lvm. 

S  2  (i)- 


to  one  who  has  notice,  the  party  taking  the  conveyance  will  not, 
in  either  case,  be  affected  by  the  notice ;  for  he  may  defend 
himself  in  the  first  instance  by  his  want  of  notice  (/),  and,  in 
the  second  instance,  by  the  want  of  notice  in  the  party  through 
whom  he  claims  {g).    And,  therefore,  if  A.,  having  notice,  sells 
to  B.,  who  has  not  notice,  who  sells  to  C,  who  has  notice,  B.  is 
protected  against  the  notice  in  A.  by  his  own  want  of  notice, 
and  C.  is  defended  by  the  want  of  notice  in  B.  {h).    But  this 
doctrine  is  not  to  be  extended  (t).     In  the  case  of  charities 
within  43  Eliz.  c.  4,  a  purchaser  of  lands  without  notice  is 
affected  by  notice  in  the  person  from  whom  he  purchased  (A*). 
Protection  by       jf  ^  mortgagee  or  purchaser,  having,  at  the  time  when  he 
got  in  without  paid  his  money,  no  notice  of  any  prior  incumbrance  or  equity, 
notice.  gg^  jjj  j^^  legal  estate,  he  has  a  clean  title  free  from  all  incum- 

brances previously  affecting  the  property,  and  can  convey  the 
same  to  a  mortgagee  or  purchaser  who  has  notice  of  such 
previous  incumbrances,  who  may  shelter  himself  under  the  first 
purchaser  for  value  without  notice,  otherwise  it  would  much 
clog  the  sale  of  estates  (/). 

On  the  same  principle,  an  equitable  mortgagee  by  deposit, 
who  has  obtained  possession  of  documents  of  title  without  notice 
of  a  prior  equity  affecting  them,  will  be  entitled  to  retain  them. 
So,  where,  upon  the  sale  of  real  estate,  it  was  agreed  that  the 
price  should  be  paid  in  railway  bonds,  one  of  which  was 
delivered  to  the  vendor's  solicitor  in  part  payment,  and  was 
afterwards  deposited  by  the  solicitor  to  secure  an  advance  to 
himself  made  by  a  person  who  had  no  notice  of  the  terms  on 
which  the  solicitor  held  the  bond,  it  was  held  that  the  depositee 
of  the  bond,  being  a  purchaser  for  value  without  notice,  could 
not  be  restrained  from  dealing  with  it  {m). 


Deeds 
obtained 
without 
notice. 


(/)  Mertxns  v.  Jolliffe,  Amb.  313 ; 
Ferrars  v.  Cherry ^  2  Vem.  884  ;  Sweet 
V.  SoHthcote,  2  Bro.  0.  0.  66 ;  Loicther 
Y.  Carlton,  2  Atk.  138.  See  Brandling 
V.  Ordy  1  Atk.  671;  Freer  y,  Jietse,  4 
De  G.  M.  &  G.  603. 

(^)  Harrison  y.  Forth,  Prec.  Gh.  61 ; 
Street  V.  Souihcote,  2  Bro.  C.  C.  66; 
Andrew  V.  Wrigley,  4  Bro.  C.  C.  126  ; 
M*  Queen  y.  Farquhar,  11  Ves.  467, 
478 ;  Procter  v.  Cooper,  1  Jiir.  N.  S. 
149.  See  Bates  y.  Johnton,  John.  304  ; 
Speneer  v.  Feareon,  24  Beav.  266; 
Ledbrook  y.  Fauman,  67  L.  J.  Oh.  865 ; 


The  Celtic  King,  (1894)  P.  176. 

(A)  Lofcther  y.  Carlton,  2  Atk.  1S9  ( 
Barrieon  v.  Forthy  Prec.  Ch.  61 ;  Brad* 
well  y.  Caichpole,  3  Swanst,  78,  n. ; 
Feacock  v.  Burt,  4  L.  J.  Ch.  33. 

(0  AnU,  p.  1244. 

[k)  Sug.  V.  &  P.  (14th  ed.)  p.  768. 

(/)  Lowther  y.  Carlton,  2  Atk.  242. 
See  KettUfurell  y.  Wat&on,  21  Oh.  D. 
686,  at  p.  707.  And  Bee  cases  cited 
Mp.  note  iff). 

(m)  Ashwin  v.  Burton,  9  Jur.  N.  8. 
319 ;  Re  Valletort  Sanitary  Laundry  Co.^ 
(1903)  2  Ch.  664. 
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■ 

It  was  formerly  thought  (n)  that  the  legal  estate  would  be  no       Chap, 
protection  if  the  person  conveying  the  legal  estate  had  notice  of      LVHI. 
an  express  prior  trust  or  incombrance ;  but  this  view  has  not      8  ^  W- 
been  adopted,  and  it  may  now  be  regarded  as  settled,  that  if  Getting  in 
the  legal  estate  is  obtained  from  the  trustee  bond  fide  at  the  i^^  trustee 
time  of  the  advance,  without  notice  of  the  trust,  it  will  prevail,  "^^tiiout  notice 

,,  ,  of  trust. 

though  the  trustee  was  acting  in  fraud  of  his  trust ;  and  the 
defence  will  be  sustained  although  the  mortgagee,  in  order  to 
make  out  his  title  to  the  legal  estate,  has  to  rely  on  an  instru- 
ment which  discloses  the  trust  or  prior  incumbrance,  the  mort* 
gagee  not  having  notice  of  such  instrument  at  the  time  of  his 
advance  (o). 

A  mortgagee  or  purchaser  cannot  protect  himself  by  taking  a  Getting  in 
conveyance  of  the  legal  estate  from  a  trustee,  if  he  has  himself,  ^^^J^ 
at  the  time  of  getting  in  the  legal  estate,  actual  or  constructive  after  notioe 
notice  of  the  existence  of  the  trust ;  for,  by  taking  a  conveyance  ^ 
with  notice  of  the  trust,  he  himself  becomes  the  trustee,  and 
must  not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach 
of  trust  (i?). 

So,  an  incumbrancer  getting  in  the  legal  estate  from  a  person  Trustee  for 
who  was  trustee  for  all  incumbrancers  with  notice  of  their  rights  i^^^^must 
gains  no  priority  (<j)  ;  the  trustee  cannot  alter  the  priorities  by  not  convey 
conveying  the  legal  estate  to  one  of  the  incumbrancers  (r).  to  one. 

Again,  the  circumstances  of  the  transaction  and  the  relation  Cases  of 
of  the  parties  may  be  such  that,  though  timers  iB  no  express  trust  jr™"*^- 
affecting  the  legal  estate,  a  puisne  incumbrancer  may  not  be 
entitled  to  protect  himself  by  getting  in  that  estate.  So,  where 
four  trustees  of  a  sum  of  stock  sold  the  stock  and  lent  the 
proceeds  of  sale  to  two  of  them  upon  the  security  of  a  deposit  of 
the  documents  of  title  of  a  copyhold  estate  which  belonged  to 
such  trustees  in  undivided  moieties,  it  being  agreed  that  the 
stock  should  be  replaced,  and  that  the  documents  of  title  shoidd 


(fi)  See  Maundrell  y,  Maundrell,  10 
Yes.  246;  £xp.  Knott,  11  Yes.  609; 
Carter  v.  Carter,  3  K.  &  J.  617; 
Sharplet  y.  Adamt,  32  Beav.  213. 

(o)  likher  Y.  lUucUns,  L.  B.  7  Ch. 
269.  See  Lioyd  y.  Attwood,  3  De  G. 
ft  J.  614  ;  ffunter  y.  WaUert,  L.  R.  7 
Oh.  76. 

{p)  Saunders  y.  Deheto,  2  Yem.  270. 
See  Harpham  y.  Shackloek,  19  Ch.  D. 
207,  at  p.  214,  C.  A. ;  Taylor  y.  London 
and  County  Bank,  (1901)  2  Ch.   231. 

VOL.  II. 


See  also  Prosser  y.  Xiee,  28  Bear.  74 ; 
Feaee  y.  Jaekeon,  L.  B.  3  Ch.  576. 

(9)  Sharplet  y.  Adanu,  32  Beay. 
213 ;  Saundert  y.  Dehew,  2  Yem.  270  ; 
Ortigoea  v.  Brown,  47  L.  J.  Ch.  168  ; 
Heath  y.  Crealoek,  L.  R.  10  Ch.  22 ; 
Blennerhateet  y.  Day,  2  Ba.  &  Be.  104, 
133. 

(r)  Sharpies  Y.  Adamt,  tup. ;  Maxjleld 
y.  Burton,  L.  B.  17  Eq.  15  ;  Karpham 
y.  Shaekloek,  19  Ch.  D.  207,  C.  A. 

L  L 
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§  2  (i). 


Where 
mortgagor  is 
oonstraotiyely 
trustee  for 
prior  inoam- 
branoers,  &o. 


Trustee 
oannot  confer 
priority  by 
iraad. 


be  deposited  with  the  two  other  trustees  as  a  security  for  the 
loan ;  the  documents  by  some  unexplained  means  subsequently 
came  into  the  hands  of  one  of  the  borrowing  trustees,  who 
executed  a  second  equitable  mortgage  of  his  moiety  of  the  estate 
by  depositing  the  documents  of  title  with  a  third  person,  who 
made  the  advance  without  notice  of  the  prior  incimibrance,  but 
who,  on  discovering  its  existence,  obtained  by  purchase  from  his 
mortgagor's  assignors  in  bankruptcy  a  surrender,  and  was 
admitted  thereon  to  the  bankrupt's  moiety  of  the  copyholds  :  it 
was  held  that,  inasmuch  as  the  second  equitable  mortgagee  had, 
at  the  time  of  his  acquiring  the  legal  estate,  notice  of  the  obliga- 
tions of  his  mortgagor  to  third  parties,  he  could  only  hold  that 
estate  subject  to  those  obligations,  though  he  had  origincJly 
taken  his  security  without  notice  («). 

On  the  same  principles,  even  if  an  equitable  mortgagee  has, 
at  the  time  of  the  advance,  no  notice  of  a  prior  equity  affecting 
the  property,  he  will  gain  no  priority  over  the  person  entitled 
to  the  prior  equity  by  getting  in  the  legal  estate  from  the  mort- 
gagor after  notice  that  the  latter  has  made  himself  a  trustee  for 
that  other  person  {t). 

So,  where  a  husband  covenanted  to  settle  land,  and  afterwards 
deposited  the  title  deeds  with  his  bankers  without  notice,  the 
settlement  prevailed,  although  the  bankers,  after  notice,  got  in 
the  legal  estate  (u). 

So,  also,  an  equitable  incumbrancer  cannot  avail  himself  of 
the  exercise  of  a  legal  power  by  the  mortgagor  if  he  has  notice 
of  an  agreement  by  the  latter  not  to  exercise  it  to  the  prejudice 
of  the  first  mortgagee  (;r). 

The  fraudulent  act  of  a  trustee  cannot  confer  any  equitable 
title  as  against  the  cestui  que  trust  {y).  A  trustee  under  a  will, 
being  also  trustee  under  a  settlement,  induced  his  co-trustee 
under  the  will  to  transfer  stock,  subject  to  the  trusts  of  the  will, 
into  his  sole  name,  in  exchange  for  a  forged  mortgage,  the  stock 
to  be  held  by  him  on  the  trusts  of  the  settlement ;  semble^  the 


(«)  AUm  Y.  Kniffht,  11  Jur.  527. 

(t)  Mumford  v.  Stohwaster,  L.  R.  18 
Eq.  656,  563. 

(w)  Manninffford  Y.  Toletnan,  1  Coll. 
670.  See  Baillie  v.  McKewany  35  Bear. 
177. 

ix)  Hurst  y.  Bunt,  16  Beav.  372. 

(y)  Cory  v.  Eyre,  1  De  G.  J.  &  S. 


149 ;  Shropshire  Union  J2at/.  Co.  y.  The 
Queen,  L.  R.  7  H.  L.  496 ;  Taylor  y. 
London  and  County  Banking  Co.,  (1901) 
2  Gh.  231,  C.  A.  See  also  Re  Morgan, 
Pillgrem  v.  Pillgrem,  18  Ch.  D.  93, 
C.  A.  Seeus,  if  the  diarge  is  given  by 
the  trustee  within  the  scope  of  bis 
authority,    ^eepott,  p.  1394. 
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cestuis  que  trust  under  the  will  did  not  lose  their  right  to  the       Chap. 
stock  («).  LVECL 

It  seems  that  if  a  mortgagee,  who  is  himself  precluded  by      8  *  ft)* 
notice  from  obtaining  priority  by  getting  in  the  legal  estate,  Where 
transfers  or  sub-mortgages  his  security  to  a  person  without  ^^  ^m  ^'^^^ 
notice,  the  latter  will  be  affected  by  the  disability.     It  is  laid  notice,  but 
down  in  Bacon's  Abridgment  (a),  on  the  authority  of  a  case  in  has  not. 
Yemon  (6),  that  if  one  take  a  mortgage  by  assignment  from  a 
mortgagee  affected  with  notice  of  an  outstanding  title,  he  will 
take  subject  to  that  title ;  for  his  assignor  cannot  transfer  to 
him  a  better  title  than  he  has  himself ;  and  it  is  said  that  if  such 
original  mortgagee,  in  a  suit  brought  by  the  person  setting  up 
title  against  the  mortgagee  and  his  assignee,  confess  by  his 
answer  that  he  had  notice  before  the  lending  of  the  money,  that 
confession  of  notice  will  bind  his  assignee;   for  though  the 
mortgagee's  answer  cannot  be  read  against  the  assignee  as 
evidence,  yet  it  is  said  that  he  must  stand  in  his  assignor's  place, 
and  his  assignor's  confession  of  notice  will  bind  him. 

ii — As  to  pleading  Purchase  for  Value  without  Votice. — ^The  Plea  of 
plea  of  purchase  for  valuable  consideration  without  notice  was  without  notioe 
never,  and  is  not  now,  available  as  against  a  plaintiff  who  has  j^^^ 
established  his  title  as  legal  mortgagee,  and  claims  priority  by  Acts, 
virtue  thereof,  for,  as  has  been  seen,  where  equities  are  equal, 
the  law  must  prevail  (t;).      But  before  the    Judicature  Act, 
1873  (^),  if  a  plaintiff,  claiming  under  a  legal  title,  which  he 
was  unable  to  prove  by  reason  of  absence  of  title  deeds  or  other- 
wise, brought  a  suit  in  a  Court  of  Equity  for  discovery,  it  was 
open  to  the  defendant  to  set  up  a  plea  of  purchase  for  value 
without  notice,  and  the  Court  would  not  grant  its  aid,  as  against 
such  a  purchaser,  in  favour  of  a  claimant  who  had  no  better 
equity,  and  must  be  left  to  his  remedy,  if  any,  at  law  (e), 

A  plea  of  purchase  for  valuable  consideration  without  notioe 
was  not,  however,  even  before  the  Judicature  Act,  1873,  avail- 
ed) Cats  T.  JantM,  3  De  Q.  F.  ft  J.  (d)  86  &  37  Viot.  o.  66. 
256.                                                                     (e)  Fitzgerald  v.  Faueonberg,  Titzg^. 
(a)  Bao.  Abr.   (7ih    ed.)  vol.  viii.       211 ;  Bur  ace  v.  Citoke,  Freem.  Ch.  24 ; 
p.  270.    But  see  ante,  p.  1320.                    ■?«'***'•  ▼■  Blythtnore,  2  Eq.  Ca.  Ab.  79, 
'^                                 ^                               pi.  1 ;   Wiseman  y.  Wettland,  1  Y.  &  J. 
(*)   Walley  v.  WalUy,   1  Vera.  484.       ny.    Payne  v.  Compton,   2  T.   &  O. 
See  Earl  of  Fomfret  v.  Lord  Windsor,       Exc.  457 ;    Wallwyn  v.  X«j,  9  Ve«.  24  ; 
2  Ven.  Sen.  472,  486 ;  Ford  v.  White,       j^yce  v.  De  Moleym,  2  J.  &  L.  374  ; 
lOBeay.  120.                                              Att.-Gen,  v.  Wilkins,  17  Beay.  285; 
{e)  Ante,  p.  1234.                                      Gait  y.  Oabaldeeton,  1  Boss.  158. 

ll2 
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§  2  (ii)- 

EfEeot  of  thlB 
enaotmoDt. 


How  the 
defence 
ahoald  be 
pleaded. 


able  against  either  disooyery  or  relief,  in  oases  in  whioH  the 
Court  of  Chancery  had  ooncurrent  JTirisdiotlon  with  Courts  of 
Law  upon  legal  titles  (/).  And  now  a  plaintiff  claiming 
under  a  legal  title  as  mortgagee  or  otherwise,  which  he  is  not 
in  a  position  to  prove  without  the  aid  of  the  auxiliary  jurisdic- 
tion of  the  Court,  so  as  to  enable  him  to  compel  discovery,  may 
invoke  that  aid ;  and  the  plea  of  purchase  for  value  without 
notice  will  not  be  available  to  the  defendant  as  an  answer  to  the 
incidental  daim  of  the  plaintiff,  any  more  than  it  would 
formerly  have  been,  or  would  now  be,  to  the  plaintiff's  sub- 
stantive claim  to  establish  his  priority  by  virtue  of  his  legal 
title.  Notwithstanding  the  plea,  therefore,  the  defendant  will 
be  ordered  to  make  discovery  and  produce  the  docimients  of 
title  (^),  and,  if  such  docimients  should  establish  the  title,  to 
deliver  them  to  the  plaintifE  (h). 

Under  the  former  practice  the  defence  of  purchase  for  valu- 
able consideration  without  notice  might  have  been  set  up  by 
plea  or  demurrer  (t) ;  it  may  now  be  set  up  as  a  ground  of 
equitable  defence  to  the  action,  and  relief  may  be  granted 
thereon  in  all  Divisions  of  the  High  Court  (Ar).  The  altera- 
tion is  one  of  procedure,  and  does  not  give  to  defendants 
any  new  rights  to  set  up  the  defence  in  cases  in  which  they 
could  not  formerly  have  done  so,  nor  give  any  new  or  extended 
effect  to  the  defence ;  and,  as  has  been  seen  (/),  the  defence  is  no 
longer  available  in  some  cases,  where  it  would  formerly  have 
been  so. 

The  defence  of  purchase  for  value  must  be  formally  pleaded 
as  a  fact  {m) ;  but  if  it  is  a  fair  inference  from  the  facts  alleged, 
that,  it  seems,  will  be  sufficient  (n).  An  objection  taken  orally 
is  not  sufficient  (o). 

It  is  sufficient  in  the  action  to  allege  notice  without  entering 
into  details  (p).  Where  the  notice  is  verbal,  it  is  a  question  for 
the  jury  (q). 


(/)  WiUiama  v.  Lamhe^  3  Bro.  0.  0. 
264 ;  Collins  y.  Areh&r^  1  R.  ft  My. 
292 ;  PhiUips  y.  FhilHpa,  4  De  G.  F.  & 
J.  217. 

{ff)  Ind,  Coope  ^  Co,  y.  JBmmsrton,  12 
App.  Ca.  300. 

{%)  Re  Cooper,  Cooper  y.  Vetey,  20 
Ch.  D.  611,  C.  A. ;  Mann^a  y.  Meuf, 
29  Gh.  D.  726,  G.  A. ;  i^  Ingham, 
Jones  y.  Ingham,  (1893)  1  Ch.  352,  361. 

(i)  Demurrers  are  now  aboliahed. 
See  R.  S.  0.  Ord.  XXV.  r.  1. 


(Jc)  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  8.  24,  8ub-B.  2. 

(t)  Ante,  p.  1258. 

(m)  Vane  y.  Vane,  L.  R.  8  Oh.  883. 
See  R.  S.  G.  Ord.  XIX.  r.  15. 

(fi)  Taylor  y.  Blakeloek,  32  Oh.  D.  at 
p.  664. 

(o)  Fhillips  y.  Phillips,  4  De  G.  F.  & 
J.  208. 

(p)  R.  S.  0.  Ord.  XIX.  r.  23. 

{q)  Edwards  y.  Soott,  I  Man.  &  Gr. 
962. 
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Denial  of  notioe  must  be  made  although  not  charged,  and       Oiap. 
must  not  be  evasive  (r).  LVin. 

The  evidence  of  a  single  -witness  will  not  su£Sce  against  a      §  ^  (^)' 
positive  denial  of  notice,  but  the  question  of  credit  may  make  EYidenoe. 
an  exception  to  the  rule  (a). 

This  defence  has  been  held  not  to  apply  to  the  case  of  a  Solicitor's 
solicitor's  lien  as  against  a  prior  mortgagee  or  purchaser  (t).        '^^^ 

iii. — ^Actual  and  Construotive  Votice. — Notice  may  be  either 
express  or  constructive.  "Notice"  and  "knowledge,"  in  legal 
parlance,  include  not  only  express  notice,  but  knowledge,  or  the 
means  of  knowledge,  to  which  a  person  wilfully  shuts  his 
eyes  (u). 

Express  notioe  is  actual  knowledge  of  a  particular  fact,  Dlstinotion 
formally  communicated  in  writing  or  by  word  of  mouth.     Con-  actuS^d 
structive  or  implied  notice  may  be  defined  to  be  knowledge  oonBtruotive 
which  the  Courts  impute  to  a  person  from  the  circumstances  of 
the  case  upon  a  legal  presumption  so  strong  that  it  cannot  be 
allowed  to  be  rebutted  that  the  knowledge  must  exist  though  it 
may  not  have  been  formally  communicated  (x). 

Whether  notice  be  express  and  explicit,  or  rest  on  rumour  or 
on  general  claim,  a  purchaser  or  mortgagee  can  never  be  advised 
to  disregard  it,  or  to  accept  the  title  without  an  inquiry  into  the 
nature  of  the  demand  (y). 

Notice,  in  order  to  bind  the  person  to  whom  it  is  given,  must  Reqnisites  to 
be  given  to  him  in  the  character  in  which  such  notice  is  intended  Q^^e. 
to  affect  him,  and  not  in  any  other  character  (s). 

Notice,  whether  express  or  constructive,  will  not  be  effectual  Notice  must 

1)0  in 

to  bind  the  recipient,  xmless  given  in  the  course  of  and  in  con-  oozmeotion 
nection  with  the  transaction  in  respect  of  which  it  is  intended  ^^  ^ 

*■  transactioii. 

to  operate.  Notice  given  in  the  course  of  an  antecedent  and 
independent  transaction  will  not  be  sufficient.  In  reference  to 
this  point  Lord  Bedesdale  remarked :  "  If  a  man  purchase  an 
estate  under  a  deed,  which  happens  to  relate  also  to  other  lands 


8 


SB.  S.  C.  Old.  XIX.  r.  19.  Chapman,  16  M.  k  W.  861.    See  Jonet 

Jawum   T.   Banyy   2  Atk.    140  ;  t.  Gordon,  2  App.  Ca.  625. 

Onlf  V.  JTalker,  3  Atk.  407  ;  £vam  v.  (^)  gee  Mewitt  v.  lootemore,  9  Ha. 

BiekneU,  6  Vee.  184 ;  £ait  India  Co,  v.  449 .  pi^^b  v.  Fluitt,  2  Anst.  432. 

Donald,  9  Ves.  276,  283.  '                                       ,,  , 

(t)  Smith  V.  Chichester,  2  Dr.  &  War.  it/)  See  i^  v.  Porter,  1  Mod.  311 ; 

393.  Butcher  v.  Stapely,  1  Vem.  363. 

(u)  Per  Lord  WenBleydale  in  May  y.  (z)  Beioley  v.  C(»rter,  17  W.  B.  180. 
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fiefltriction  on 

oonstmutiTe 

notioe. 


not  oomprised  in  that  purohase,  and  afterwards  pnrohase  the 
other  lands  to  which  an  apparent  title  is  made  independent  of 
that  deed,  the  former  notioe  of  the  deed  will  not  of  itself  affect 
him  in  the  second  transaction ;  for  he  was  not  bound  to  carry 
in  his  recollection  those  parts  of  a  deed  which  had  no  relation 
to  the  particidar  purchase  in  which  he  was  then  engaged,  nor 
to  take  notice  of  more  of  the  deed  than  affected  his  then 
purchase"  (a). 

It  is  difficult  to  lay  down  general  rules  as  to  what  will  or  will 
not  be  constructive  notice;  but  it  is  an  established  principle 
that  whatever  is  sufficient  to  put  a  person  upon  inquiry  is  good 
notice  (i). 

Lord  Cranworth  stated  the  principle  governing  the  doctrine 
of  constructive  notice  to  be,  that  the  question,  when  it  is  sought 
to  affect  a  person  with  ooni^tructive  notice,  is  not  whether  he 
had  the  means  of  obtaining,  and  might  by  prudent  caution  have 
obtained,  the  knowledge  in  question,  but  whether  the  not 
obtaining  it  was  an  act  of  gross  or  cidpable  negligence  (c). 

The  application  of  the  principle  was  in  some  cases  carried 
rather  far  (e/),  but  the  general  tendency  of  the  Courts  has  been 
to  regard  it  as  highly  inexpedient  to  extend  the  doctrine  of 
constructive  notice  {e) ;  and  its  undue  extension  lb  now  pre- 
vented by  sect.  3  of  the  Conveyancing  Act,  1882  (/),  which 
enacts  as  follows : — 

Sect.  3. — <'  (1.)  A  purchaser  shall  not  be  prejudicially  affected  by 
notice  of  any  instrument,  fact,  or  other  thing  unless 

'*  (i.)  It  is  within  his  own  knowledge  or  would  have  come  to  his 
knowledge  if  such  inquiries  and  inspections  had  been  made  as 
ought  reasonably  to  have  been  made  by  him  ;  or 

''  (ii.)  In  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge  of  his 
counsel,  as  such,  or  of  his  solicitor  or  other  agent,  as  such,  or  would 
have  come  to  the  knowledge  of  his  solicitor,  or  other  agent,  as  such, 
if  such  inquiries  and  inspections  had  been  made  as  ought  reason- 
ably to  have  been  made  by  the  solicitor  or  other  agent. 


(a)  HamiUm  y.  Soye^  2  Soh.  k  L. 
315,  327. 

(ft)  Taylor  v.  Slvbhert,  2  Ves.  Jun. 
487  ;  Wilhughby  v.  Willoughby,  1  T.  R. 
769;  Hiemv,  Mill,  13  Ves.  114;  HaU 
V.  Smith,  14  Ves.  426  ;  Daniels  v. 
J)avison,  16  Ves.  249 ;  17  Ves.  433  ; 
Brunton  v.  NealCf  9  Jur.  338, -L.  C. 

(tf)  Wo/r$  V.  Lord  Egimnt,  4  De  Q-. 


M.  &  a.  473.    See  Bailey  y.  Barmt^ 
(1894)  1  Ch.  26,  31,  C.  A. 

(d)  See,  e.g.,  Hervey  y.  Smithy  22 
Beay.  299 ;  Milea  y.  Tbfttii,  16  W.  B. 
465. 

(e)  Ware  y.  Lord  Eytnont,  ntp, ; 
Wyllie  y.  Pollen,  3  De  G.  J.  &  S.  696  ; 
Banco  de  Lima  y.  Anglo- Peruvian  Bankj 
8  Gh.  D.  160, 175. 

(/)  45  ft  46  Vict.  0.  39. 
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''  (2.)  This  section  shall  not  exempt  a  purchaser  from  any  liability       Chap, 
under,  or  any  obligation  to  perform  or  observe,  any  covenant,  con-      LVIH. 
dition,  provision,  or  restriction  contained  in  any  instrument  under      a  2  (ui) 
which  his  title  is  derived,  mediately  or  immediately;   and  such     ^ 
liability  or  obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  -extent  as  if  this  section  had  not  been  enacted. 

**  (3.)  A  purchaser  shall  not  by  reason  of  anything  in  this  section 
be  affected  by  notice  in  any  case  where  he  would  not  have  been  so 
affected  if  this  section  had  not  been  enacted. 

'*  (4.)  This  section  applies  to  purchases  made  either  before  or  after 
the  commencement  of  this  Act,  save  that  where  an  action  was 
pending  at  the  commencement  of  the  Act  the  rights  of  the  parties 
shall  not  be  affected  by  this  section." 

The  section  really  does  no  more  than  state  the  law  as  it  was 
before,  but  its  negative  form  shows  that  a  restriction  rather 
than  an  extension  of  the  doctrine  of  notice  was  intended  (ff). 
The  words  "  ought  reasonably  "  do  not  impose  a  duty  or  obliga- 
tion ;  they  mean  as  a  matter  of  prudence  having  regard  to  what 
is  usually  done  by  men  of  business  under  similar  circum- 
stances (A).  The  section  protects  a  person  who  does  not  make 
inquiry  where  no  inquiry  would  have  brought  the  fact  in 
question  to  his  knowledge  (i). 

As  regards  constructive  notice  in  cases  falling  within  sub-  Bnleslaid 
sect.  1  (i)  of  this  section,  the  following  rules  are  laid  down  by  j^^smith. 
Sir  J.  Wigram,  V.-C,  in  the  well-known  case  of  Jones  v. 
Smith  {k)  : — ^The  cases  in  which  constructive  notice  has  been 
established  resolve  themselves  into  two  classes.  First,  cases  in 
which  the  party  charged  has  had  actual  notice  that  the  property 
in  dispute  was  in  fact  charged,  incumbered,  or  in  some  way 
affected,  and  the  Court  has  thereupon  bound  him  with  construc- 
tive notice  of  facts  and  instruments  to  a  knowledge  of  which  he 
would  have  been  led  by  an  inquiry  after  the  charge,  incum- 
brance, or  other  circumstance  affecting  the  property  of  which  he 
had  actual  notice ;  and,  secondly,  cases  in  which  the  Court  has 
been  satisfied  from  the  evidence  before  it  that  the  party  charged 
had  designedly  abstained  from  inquiry  for  the  very  purpose  of 
avoiding  notice. 

The  risks  to  which  a  person  is  exposed  who  lends  money  on  Notioe  ot 
the  security  of  a  mortgage  of  the  equity  of  redemption,  and  the  ^^^  of 
precautions  which  should  be  adopted  in  order  as  far  as  possible  redemption. 

{<f)  Bailey  y.  Barnes,  (1894)  1  Ch.  at  (i)    Taylor   v.    London   and    County 

p.  36,  per  Liiidley,  L.  J.  Banking  Co.,  (1901)  2  Ch.  281,  C.  A. 

(A)  Ibid.  {k)  1  Ha.  43,  55. 
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to  obviate  srich  risks,  have  been  adverted  to  in  a  previous 
chapter  (/).  Notice  of  the  second  charge  would  prevent  the 
first  mortgagee  from  tacking  a  future  advance  of  his  own 
against  a  second  incumbrancer.  Such  notice  should  be  formal 
and  in  writing  for  sake  of  certainty  and  facility  of  proof,  and  in 
the  majority  of  cases  be  preserved  with  the  deeds. 

In  order,  however,  effectually  to  bind  persons  claiming  under 
the  first  mortgagee,  indorsement  of  such  notice  on  the  leading 
title  deeds  is  advisable,  such  as  on  the  first  mortgage  and  the 
last  conveyance.  Such  indorsement  would  effectually  prevent 
the  improper  use  of  the  title  deeds  to  the  prejudice  of  a  second 
mortgagee.  Of  course,  however,  the  first  mortgagee  cannot  be 
compelled  to  permit  such  indorsement. 

Indorsement  also  is  advisable  in  other  cases  where  the  mort- 
gagee, although  with  the  legal  estate,  cannot  obtain  possession 
of  the  title  deeds :  as  on  a  mortgage  of  an  imdivided  estate  or 
a  remainder  (m) ;  where  a  man  grants  an  annuity ;  where  the 
owner  only  mortgages  part  of  a  large  estate ;  or  where  trustees 
are  raising  money,  but  the  nature  of  the  trust  requires  the 
retention  of  the  deeds. 

Though  the  want  of  such  indorsement  would  not  cause  a  post- 
ponement of  the  security,  it  would  be  a  prudent  act,  and  be 
beneficial  and  a  saving  of  costs  to  all  parties  (n).  Such  indorse- 
ment is  also  advisable  where  a  first  mortgagee  parts  with  the 
deeds  to  the  mortgagor  even  for  a  temporary  purpose  (o). 


Constructive 
notice  from 
title  deeds. 


Notice  of 
deed  is 
notice  of 
its  contents ; 


iv. — Notice  of  a  Deed  is  Notice  of  its  Contents. — Actual  notice 
of  a  deed  forming  a  material  part  of  the  title  will  impute  to  a 
mortgagee  or  purchaser  constructive  notioe  of  any  incumbrances, 
liabilities  or  equities  affecting  the  property  to  a  knowledge  of 
which  he  would  reasonably  be  led  by  inspecting  that  deed. 

It  is  a  settled  maxim  of  law  that  notice  of  a  deed  is  notice  of 
its  contents;  or,  in  other  words,  that  where  a  mortgagee  or 
purchaser  cannot  make  out  a 'title  but  by  a  deed  of  which  he 
has  actual  notioe  by  production  or  otherwise,  he  will  be  deemed 
to  be  affected  with  constructive  notice  of  any  charge,  incum- 
brance, or  other  matter  affecting  the  property  which  appears 


(/)  AfiU,  pp.  52  et  a&q. 

(m)  Dar.  Cony.   (4th  ed.),  vol.  ii. 
pt.  2,  p.  262. 


(n)  ffatrper  y.  Faulder,  4  Madd.  129, 
134. 

(o)  UnrrySerrick  y.  Attwood,  2  De 
G.  &  J.  21. 
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expressly  on  the  faoe  of  that  deed  or  is  reasonably  to  be  inferred  Chap, 
from  its  contents,  for  it  is  crassa  negligentia  that  he  sought  not  Lvill. 
after  the  facts  {p) .  §  ^  (^^)' 

Actual  notice  of  a  deed  is  thus  constructive  notice  not  only  and  of  f aots 
of  its  contents,  but  also  of  all  material  facts  which  would  have  be  infeSed. 
been  necessarily  obtained  by  its  production  and  perusal  (q). 

Constructive  notice  will  be  imputed  if  the  parties  to  the  deed  Confltrnotive 
or  their  descriptions  are  such  as  to  put  the  mortgagee  or  pur-  desoription^ 
chaser  on  inquiry;    thus,  where  a  person  purported  to  grant  &c.  of  parties, 
real  estate  as  heir-at-law,  the  concurrence  in  the  conveyance  of 
persons  interested  as  devisees  was  held  to  affect  the  grantee  with 
constructive  notice  of  the  will  under  which  they  claimed  (r). 

So,  where  a  husband  and  wife  joined  in  demising  property,  Concnrrenoe 
the  fact  of  her  being  a  party  to  the  deed  was  held  notice  of  her  ^J^yance 
title  under  a  will  whereby  the  property  was  given  to  the  wife  for  ^  husband. 
life  for  her  separate  use  with  a  restraint  on  anticipation  («). 

Where,  upon  the  renewal  of  a  lease,  the  lessor  is  not  the  same  Benewal  of 
person  as  he  who  granted  the  original  lease,  this  is  sufficient  to  ^^  ^^ 
render  necessary  inquiry  into  the  title,  and  would  be  constructive  lessor, 
notice  of  a  trust  (^). 

Again,  reference  in  the  recitals  or  in  any  other  part  of  a  deed  Constmctire 
of  which  a  mortgagee  or  purchaser  has  actual  notice,  will  affect  J^Ss'&o. 
hiTTi  with  constructive  notice  of  any  other  deed  or  fact  thus 
referred  to. 

A  general  recital  in  a  deed  that  there  were  existing  mortgages  General 
on  the  property  was  held  to  be  sufficient  to  affect  a  party  claim-  JJ^^."  ^ 
ing  under  that  deed  with  notice  of  the  nature,  amount  and  brances. 
extent  of  the  recited  mortgages  (u).     But  in  one  csise  it  was 
held  that  the  fact  of  a  mortgage  being  made  ^'  subject  to  exist- 
ing incumbrances  "  did  not  affect  the  mortgagee  with  notice  of 
a  prior  equitable  charge,  which  was  in  fact  unknown  to  him^ 
and  which,  as  it  appeared,  was  not  in  the  contemplation  of  the 
mortgagor,  nor  intended  by  him  to  be  included  (x). 

If  a  mortgagee  or  purchaser  has  notice  of  an  instrument  Beferenoeto 

particular  in- 


cumbranoes. 


(/}]  Moore  y.  Bennett,  2  Ch.  Ca.  246 ;  237  ;  Att,'Gen,  v.  Ball,  16  Beav.  388. 

Bacon  v.  Bacon,  TothiU,  133 ;  Ingram  (,^  Steedman  r.  Boole,  6  Ha.  193. 

V.  Femyhough,    2   Bro.    C.    0.   291 ;  M  Farrow   v.  Beee,  4    Beav.    18 ; 

Leigh  v.  Lloyd,  2  De  G.  J.  &  S.  330 ;  -^««y  ▼•  i>V&,   2  Ph.  413 ;  CUbton  v. 

Feilden  v.  Slater,  L.  R.  7  Eq.  623.  ^^o,  6  Ha.  124. 

iq)  Beto  y.  ffammond,  30  Beay.  493.  (x)  Oreemoood  y.  ChurehiU,  6  Beav. 

(r)  Bwrgoync  y.  Satton^  Bam.  Ch.  B.  814. 
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Chap.       affecting  fhe  title,  he  has  notioe  of  any  mortgageB,  ohai^efl,  or 
Lviil.      equities  affecting  the  property,  and  referred  to  in  the  instm- 
8  *  C^v*     ment  (y).     In  such  a  case  the  incumbrancer  ought  to  have  seen 
the  deed  of  which  he  had  notice,  and  that  would  have  led  him 
to  the  other  deeds,  in  which,  pursued  from  one  to  the  other,  the 
whole  case  must  have  been  discovered  to  him  (z).   So,  if  a  second 
mortgagee  have  notice  of  a  prior  mortgage,  he  has  notice  of  any 
incumbrances,  subject  to  which  the  first  mortgage  is  made,  and 
his  mortgage  is  considered  as  made  subject  to  the  same  (a). 
Kofcioeasto         j^  mortiragee  or  purchaser  will  be  affected  with  notice  of 
bjTiiuiociirate  existing  incumbrances,  though  the  deed  of  which  he  has  actual 
its^^re"     notice  recites  their  nature  inaccurately,  if  he  could  have  ascer- 
tained the  truth  by  inquiry  or  inspection  of  the  instrument 
referred  to  in  the  deed.      Thus,  where  a  deed  stated  that  a 
judgment  or  warrant  of  attorney  had  been  given  to  A.  for 
money  advanced  by  him,  but  in  fact  the  property  conveyed  by 
the  deed  was  subject  to  an  equitable  mortgage  to  A.  to  secure 
the  money,  this  was  held  to  be  sufficient  notice  of  the  mort- 
gage (6).     So,  where  a  will  was  inaccurately  recited,  it  was 
held  that  the  purchaser  had  notice  of  the  true  contents  of  the 
will  (c). 

Similarly,  notice  of  a  charge,  the  amount  of  which  is  inaccu- 
rately stated,  or  is  stated  to  be  subject  to  an  indefinite  increase, 
is  constructive  notice  of  the  real  amount  charged.  So,  where  a 
mortgage  described  upon  ttie  indorsement  on  the  certificate  of 
registry  of  a  ship  was  stated  to  be  for  securing  payment  of 
"  600/.  and  all  sums  of  money  which  may  hereafter  become 
due,"  but  was  in  fact  made  to  secure  four  bills  of  exchange  of 
600/.  each,  and  interest,  and  future  advances,  it  was  held  that  a 
subsequent  mortgagee  who  received  the  incorrect  notice,  but 
made  no  inquiry,  had  sufficient  notice  to  postpone  him  to  the 
full  extent  of  the  true  amount  of  the  charge  {d). 


or  ftxuomit. 


(y)  Oopp***  ▼•  Femyhough,  2  Bro.  0. 
O.  291;  DaviesY.  Thomas,  2  T.  &  O. 
Ibc.  234 ;  Lyre  v.  Dolphin^  2  Ba.  & 
Be.  290.  See  Hamilton  y.  Royse,  2 
Soh.  &  L.  316;  Parker  v.  Brooke,  9 
Ybb.  583 ;  Nixon  v.  Robimon,  2  J.  &  L. 
14 ;  Roddy  r.  Willianuy  2  J.  &  L.  1 ; 
Barber  v.  Broum,  3  Jnr.  N.  S.  18.  But 
see  Sug.  V.  &  P.  776. 

iz)  B%9oo  y.  Earl  of  Banbury,  1  Gh. 
Ca.  287. 


(0)  Eland  y.  Elandy  4  M7.  &  Gr.  420. 

(i)  Taylor  y.  Baker,  6  Pri.  306.  See 
Trinidad  AsphaUe  Co,  y.  Corryat,  (1896) 
A.  C.  687,  P.  0. 

(e)  Hope  V.  LiddeU,  21  Beav.  183. 
See  Fenny  y.  Watts,. I  Mao.  &  G.  150  ; 
Clare  Hall  y.  Harding,  6  Ha.  273. 

(cC)  Gibson  y.  Ingo,  6  Ha.  112.  See 
Jones  y.  Williams,  24  Beay.  47  ;  Hynes 
y.  ReddingUm,  10  Ir.  Oh.  B.  206. 
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But,  where  a  shipowner  mortgaged  a  ship,  and  by  deed  of       Chap, 
even  date  assigned  to  the  mortgagee  all  freight  by  way  of      LVill. 
further  security,  and  the  mortgage  referred  to  the  deed  of  even     ^     ^^^^' 
date,  partially  reciting  it,  but  not  stating  that  the  freight  was  No  notice 
thereby  assigned ;  during  the  voyage  the  owner  assigned  the  enoe  is 
freight  to  the  plaintiff,  who  knew  of  the  mortgage.     Sir  W.  ^^^^^  f 
Page  Wood,  L.  J.,  in  delivering  the  judgment  of  the  Court,  asoertaining 
intimated  the  opinion  that  the  plaintiff  ought  not  to  be  con- 
sidered as  affected  by  notice  of  the  assignment  of  all  freight,  as 
he  could  not  reasonably  be  expected  to  know  more  of  an  instru- 
ment, whose  production  he  could  not  enforce,  than  what  was 
given  by  the  recital  itself ;  but  the  case  was  decided  upon  other 
grounds  (e). 

It  is  a  general  rule  that  a  mortgagee  or  purchaser  of  lease-  Notice  of 
holds  has  notice,  not  only  of  the  contents  of  the  lease  under  J^^l^^S*^ 
'which  the  property  is  held,  but  has  also  notice  of  the  title  of  title, 
the  lessor,  and  the  statutory  provision  (/)  precluding  a  pur- 
chaser under  an  open  contract  from  inquiriDg  as  to  the  lessor's 
title  will  not  protect  the  mortgagee  or  purchaser  from  not 
investigating  that  title;  he  will,  therefore,  have  constructive 
notice  of  every  deed  forming  part  of  the  chain  of  that  title,  and 
of  any  restrictive  covenants  in  any  such  deed,  notwithstaDding 
the  most  express  representation  on  the  part  of  the  mortgagor  or 
vendor  that  the  property  is  subject  to  no  such  restrictive  cove- 
nants or  otherwise  prejudicially  affected  (g).  Of  course  it  may 
often  be  difficult  or  impossible  to  obtain  production  of  a  lessor's 
title,  and  it  might  perhaps  be  suggested  that  the  inspection  of 
that  title  is  not  one  which  ought  "reasonably"  to  be  made;  but, 
inasmuch  as  the  documents  forming  that  title  must  necessarily 
relate  to  the  property  in  question,  it  seems  clear  if  a  mortgagee 
or  purchaser  dispenses  with  its  production,  he  does  so  at  his  own 
risk  (A). 

A  mortgagee  or  purchaser  vnll  not,  however,  be  affected  with  No  notioe  of 
constructive  notice  of  a  merely  collateral  agreement  affecting  JJ^^ral 

agreement. 

(e)  Brown  r.  TanneTf  L.  B.  3  Ch.  And   as   to  bnilding'   and   repairing 

597.  covenants,  see  Haywood  v.  Brumtoiek 

If)  37  &  38  Vict.  c.  78,  s.  2,  snb-s.  1.  Fermanmt  Building  Soc.,  8  Q.  B.  D. 

(^)  Fatman  v.  Sarland,  17  Gh.  D.  403 ;  London  ^  South  TFestem  Mail.  Co. 

353.    See  Nicoll  r.  Fenningy  19  Gh.  D.  v.    Gomm,   20   Gh.    D.   562,   G.   A.  ; 

258  ;    Claeton  -on-  Sea    Hotel    Co.    v.  Au8terberry  r.  Corporation  of  Oldham, 

Aberdeen,  W.  N.   (1888)  54.     As  to  29  Gh.  D.  760,  G.  A. 
notioe  of  restriotire  covenants  gene-  (h)  English  ^  Scottish  Jfereantile  In' 

raUy,  see  Tulk  v.  Moxhay,  2  Fh.  774  ;  vestment  Trust  v.  Brunton,  (1892)  2  Q. 

Dohmiy  v.  AUman,  3  App.  Ga.  709.  B.  700,  G.  A. 
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ivm. 

§  2  (iv)> 

Notioe  of 
coTenants. 


Kotioe  of 
imderleaae  Ib 
notioe  of 
covenants,  &o. 
of  head  leaae. 


Notioe  of 
tenanoj. 


Leaae  of 
charity  lands. 


the  property  entered  into  between  the  lessor  and  a  third  person, 
but  not  referred  to  in  any  dooument  forming  part  of  the  chain 
of  the  lessor's  title  (t). 

On  the  mortgage  or  sale  of  a  lease  containing  unusual  and 
onerous  oovenants,  the  mortgagor  or  vendor  must  either  give 
express  notioe  of  them,  or  must,  in  order  to  affect  the  purchaser 
with  notioe,  show  that  he  gave  him  such  an  opportunity  of 
acquaintiug  himself  with  the  terms  of  the  lease  under  such  cir- 
cumstances that  he  ought  reasonably  to  have  done  so  (k). 

Similarly,  the  mortgagee  or  purchaser  of  property  held 
under  an  underlease  has  constructive  notice  of  all  usual 
covenants  in  the  head  lease,  and  also  of  all  unusual  covenants 
if  he  takes  possession,  or  has  an  opportunity  of  examiniug  the 
deed  (/).  A  person  who  accepts  an  underlease  without  inquiring 
into  the  superior  title  is  guilty  of  such  negligence  as  disentitles 
him  to  relief  (w).  But  a  vendor  of  leasehold  property  must 
disclose  onerous  and  unusual  covenants,  or  at  least  afford  the 
purchaser  an  opportunity  of  inspecting  the  leases  (n).  And 
where  the  land  is  in  the  possession  of  a  derivative  lessee,  the 
purchaser  is  not,  it  seems,  affected  with  constructive  notice  of 
a  special  covenant  contained  in  the  original  lease  (o). 

A  tenant's  occupation  of  property  mortgaged  is  notice  to  the 
mortgagee  of  the  rights  of  the  tenant,  but  not  of  his  lessor's  title 
or  rights.  But  actual  knowledge  that  the  rents  are  paid  to 
some  person  whose  receipt  is  inconsistent  with  the  title  of  the 
mortgagor  is  notice  of  such  person's  rights  {p). 

If  a  lease  be  made  of  charity  lands  which  is  set  aside  as 
improvident,  it  seems  that  a  bond  fide  mortgagee  or  purchaser  of 
a  sub-lease  will  not  be  supposed  to  have  notice  of  that  fact  (q), 
which  depends  on  a  number  of  extraneous  circumstances ;  though 
the  purchaser  of  a  charity  lease  is  bound,  if  the  improvidence  of 
the  lease  appears  on  the  face  of  it,  and  does  not  depend  on 
extraneous  circumstances  (r). 


(•)  Carter  t.  IFiUiams,  L.  B.  9  £q. 
678  ;  of.  Se  Valletort  Sanitary  Laundry 
Co.,  (1903)  2  Oh.  664. 

{k)  Molyneux  v.  Satctrey,  (1903)  2 
K.  B.  487,  0.  A. 

(/)  Hyde  v.  Wardeny  8  Ex.  D.  72. 
See  Cosaer  t.  CoUtnge,  3  My.  &  K.  283 ; 
Flight  y.  Barton,  3  Mj.  &  K.  282 ; 
Wilbrahatn  v.  Liveaay,  18  Beav.  206. 

(m)  Imray  y.  OakthetU,  (1897)  2  Q. 
B.  218,  C.  A. 


(«)  Ite  Haedieke  and  Zipski,  (1901)  2 
Ch.  666. 

(o)  See  Manbury  y.  Ziehjleld,  2  My. 
&  K.  629,  633. 

(p)  Sunt  y.  Luck,  (1902)  1  Oh.  428, 
0.  A. ;  post,  p.  1341. 

(g)  Att.'Qen.  y.  Baekhmue,  17  Ves. 
283. 

(r)  AtU'Oen,  y.  PargtUry  6  Beay. 
160. 
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Where  a  mortgagee  or  purohaser  has  notioe  of  a  setilementy       Chap, 
he  has  notioe  of   all  equities  arising  under  that  settlement.      LVlll. 
Thus,  where  a  lease  recited  that  the  lessor  was  seised  in  fee     S  *  U"^)* 
upon  trust  for  certain  named  persons,  it  was  held  that  the  lessee  ConstraotiTe 
was  affected  with  particulars  of  the  trust  («).     So,  generally,  Unities 
if  a  person  has  notice  that  the  legal  estate  is  vested  in  a  trustee,  ^^^^  aettle- 
he  will  be  afEected  with  constructive  notice  of  the  nature  and  ' 

terms  of  the  trust,  for  it  is  open  to  him  to  make  inquiries  of  the 
trustee,  and,  if  he  omits  to  do  so,  it  will  be  at  his  own  risk  (t). 

Similarly,  where  a  settlement  of  real  estate  recited  a  con-  or  under  prior 
veyance  of  the  property  to  the  settlor,  and  that  conveyance  ^©rrS^. 
recited  a  will  devising  the  property  upon  trust  for  sale,  it  was 
held  that  persons  claiming  under  the  settlement  had  construc- 
tive notice  of  the  will,  and  were  bound  by  the  vendor's  lien  of 
the  trustees  for  sale  for  unpaid  purchase-money  {u) . 

So  the  mortgagee  of  a  lease,  wherein  was  recited  the  surrender 
of  a  former  lease  made  in  consideration  of  the  surrender  of  an 
earlier  lease,  which  showed  certain  facts,  was  held  to  have  notice 
of  them  {x). 

Where  a  purchaser  or  mortgagee  has  notice  that  a  settlement  Notioe  of 
was  not  framed  according  to  prior  articles,  or  the  rules  of  equity  ^SlcmOTt. 
in  regard  to  the  form  of  such  instruments,  he  will  be  affected 
by  notice  of  the  equities  which  arise  under  them,  unless  a  long 
period  has  elapsed  (y). 

Persons  claiming  under  a  post-nuptial  settlement  are  bound 
to  inquire  if  it  is  supported  by  an  ante-nuptial  agreement  {z). 

On  the  like  principle,  it  seems  that  if  a  husband  who  has  not  Notioe  of 
performed  his  part  of  marriage  articles  assign  his  wife's  fortune,  anoe  of  cot?' 
which  was  the  consideration  for  the  proposed  settlement  by  him,  Bida»tion  for 
the  purchaser  (with  notice  of  the  contract)  will  be  bound  by  the 
same  equity  as  the  husband  was  (a) ;  the  consequence  of  which 
is,  that  if  the  husband  takes  the  wife's  estate  under  a  settlement, 
and  it  is  noticed  in  the  conveyance  to  the  husband  that  it  is 
made  in  consideration  of  a  provision  to  be  made  by  him,  a 


(«)  Jfa^  y.  Aekland,  3  Ross.  273.  1  Ch.  Ca.  291. 
See  alBO  Seunetsey  v.  Bray,  33  Beav.  (y)  Senhouae  v.  EarU,  Amb.    286 ; 

®^-  Thompton  v.  Simpton,  1  Dr.  &  War. 

(0  ^nofi.,  Freem.  Oh.  137,  0.  171.  469;  Davi^  y.   DaviM,  4  Bear.   64. 

(u)  Daviet  y.  Thomas,  2  T.  &  0.  Ex.  See  Sug.  V.  &  P.  781. 
234.  (2)  Ferrara  y.  Cherry,  2  Vem.  383. 

(x)  Ooppin  y.  Femyhough,  2  Bro.  C.  {a)  Harvey  y.  Athley,  cited  in  2  Soh. 

C.  291.    See  Bisco  y.  £arl  of  Banbury,  &  L.  328. 
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purchaser  or  mortgagee  must  inquire  into  the  nature  of  the 
provision,  and  whether  it  has  been  completed  (b). 

One  party  informing  the  other  party  that  there  was  no  settle- 
ment, or  agreement  for  a  settlement,  takes  the  case  out  of  the 
rule  of  constructive  notice  (<?). 

Notice  of  marriage  articles  which  are  not  technically  expressed 
will  nevertheless  be  binding  if  the  general  intent  be  manifest  (^Z). 

Where  a  mortgage  to  trustees,  in  order  to  keep  the  trusts  oflf 
the  face  of  the  deed,  according  to  the  usual  practice,  recites  that 
the  money  advanced  belongs  to  the  persons  who  are  in  fact 
trustees  on  a  joint  account,  a  purchaser  may  rely  on  the  recital, 
and  will  not  be  affected  with  constructive  notice  of  any  trust  (e). 
So,  the  fact  that  a  fimd  is  standing  in  several  names  does  not 
constitute  notice  of  a  trust  (/).  But  if  the  trusts  are  disclosed, 
accidentally  or  otherwise,  and  it  appears  that  the  mortgagees 
were  not  the  original  trustees,  the  purchaser  is  entitled  to 
require  the  vendor  to  show  that  the  mortgagees  were  duly 
appointed  trustees  {g). 

Where  a  deed  contains  notice  of  an  entail,  inquiry  must  be 
made  whether  the  entail  is  spent  {h). 

So  also  if  a  deed  discloses  a  charge  and  recites  that  it  has  been 
paid  off,  the  mortgagee  should  require  strict  proof  to  verify 
the  recital  (t). 


Imputation  of  V. — Constmctlve  Notice  of  Matters  affecting  the  Title. — So 
oontoite  of  all  ^^  ^^^  doctrine  of  constructive  notice  has  been  considered  with 
material  reference  to  cases  in  which  a  document  of  title  produced  to  a 

documents  i  «f..  ..  i     ^  *  •         •  jji. 

of  title.  mortgagee  for  his  mspection  puts  mm  upon  mquiry  as  to  other 

deeds  or  facts  referred  to  therein.  But  the  doctrine  is  of  wider 
application,  and  inasmuch  as,  in  all  cases  where  realty  is  mort- 
gaged, and  in  many  cases  in  which  personalty  is  mortgaged, 
the  mortgagee  has,  or  must  be  taken  to  have,  actual  knowledge 
that  the  competence  of  the  mortgagor  to  convey  the  property 
depends  upon  documents  of  title,  he  will  be  presumed  to  have 
examined  every  document  which  directly  or  infer^tially  forms  a 


J)  SeeJfitfordY.  Mitford,  9  Vea.  87. 
le)  Sharpe  v.  Foy,  L.  R.  4  Ch.  35. 
{d)  Davies  v.  Davies,  4  Beav.  64. 
(e)  Be  Sarmtm    and  Rickmansworth 
Mail.  Co,,  24  Ch.  D.  720,  726. 

(/)  Doddt  y.  Silk,  2  H.  &  K .  424. 


(a)  Rs  Blaiberff  and  Abrahams,  (1899) 
2  Ch.  340. 

(A)  Kelsall  y.  Bennett,  1  Atk.  522. 

(»)  Howard  y.  Chaffers,  2  Dr.  &  S. 
236;  Jared  y.  Clements,  (1903)  1  Ch. 
428,  C.  A. 
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part  of  that  title,  and  he  will  be  affected  with  constructive  notice  Chap, 
of  all  facts  or  matters  which  would  have  been  disclosed  to  him  IVIII. 
if  the  title  had  been  fully  investigated  {k).  S  *  C"^)- 

A  mortgagee,  unlike  a  purchaser  under  an  open  contract  which  Mortgagee 

•£»     II  j»  vi      •         ^  i.*xi   J    X  1  should  require 

IS  specitioally  enforceable,  is,  of  course,  entitled  to  make  any  ^  reasonably 
demands  as  to  production  of  title  which  he  may  think  proper  complete  title, 
as  a  condition  to  completing  his  advance ;  but  it  will  be  suj£- 
cient  to  protect  him  from  the  consequences  of  constructive  notice 
if  he  makes  such  inquiries  and  inspections  ^^  as  ought  reasonably 
to  have  been  made  by  him  "  (/). 

The  documents  of  title  produced  for  inspection  or  abstracted  What  is  a 
ought  to  show  a  perfect  or  complete  title,  that  is  to  say,  they  «>"^pletetitie. 
ought  to  show  that  the  mortgagor  is  either  himself  competent 
to  convey  to,  or  can  otherwise  procure  to  be  vested  in,  the 
mortgagee,,  the  legal  and  equitable  estates  free  from  incum- 
brances (m). 

Notice  is  imputed  of  whatever  may  concern  the  execution  of  Notice  of 
a  power  or  the  revocation  thereof  («),  and  of  improper  dealings  SSSotpowcts. 
with  an  estate  in  the  professed  exercise  of  a  power  where 
suspicious  circumstances  are  apparent  (o) ;  and  a  husband 
marrying  on  the  footing  of  his  wife  being  seised  in  fee,  without 
examining  the  only  deed  under  which  she  claimed,  has  notice  of 
an  appointment  made  by  her  under  that  deed  (p) ;  and  where 
the  appointees  of  a  tenant  for  life  had  notice  of  a  mortgage 
which  contained  a  covenant  by  the  appointor  with  the  mortgagee 
not  to  exercise  the  power  to  his  prejudice,  they  were  postponed 
to  him  (q). 

If  an  appointment  be  made  by  a  father,  under  a  power  to  Payment  to 
appoint  the  estate  to  one  or  more  of  his  children,  to  one  of  his  son  on 
sons  in  fee,  and  a  conveyance  be  afterwards  executed  by  father  appomtment. 
and  son  in  consideration  of  a  sum  of  money  stated  in  the  pur- 
chase deed  to  be  paid  to  both,  although  the  contract  was  entered 
into  by  the  father  alone  before  the  appointment  to  the  son,  the 
purchaser  will  not  be  affected  with  notice  of   fraud,  in  the 

(k)  Weit  Y.  IMd,  2  Ha.  249,  260.  (»)  Lard  of  Banbury**  CoMy  Freem. 

See  Fenny  y.  WatUy  1  Mao.  &  G.  150.       Oh.  8,  and  Lord  Crawly* a  Case,  dted 

(0  46  &  46  Vict.  c.  39,  s.  3,  set  out  ^5~ »  -^*^^  ^'  ^"^^'^  ^  ^"^^  *  ^• 

ante,  p.  1326.     See  Baiiey  v.  Bamee,  ^^f\   n^r.,^^  ^    n,>i„„,  ^« 

(1894)  I  Ch.  16,  C.  A.  g)Sr;;l,T2ri  St.  472. 

(m)  Dart,  Y.  &  P.  (6th  ed.)  yoL  i.  But  see  PhiUips  y.   BedhiU,  cited  2 

p.   321.    See  Morley  y.  Cooky  2  Ha.  Yeom.  160,  oontr. 

106,  ill.  {q)  Euret  y.  Hurst,  16  Beay.  372. 
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absence  of  all  evidenoe  to  ahow  that  the  son  was  not  to  receive  a 
due  proportion  of  the  purchase-money  (r),  to  the  application  of 
which  the  purchaser  is  not  bound  to  look. 

Moreover,  notice  wiU  be  imputed  if  anything  appears  on  a 
deed  of  which  a  mortgagee  or  purchaser  has  notice  which  is  out 
of  the  ordinary  course;  as,  for  instance,  if  there  is  anything 
peculiar  about  the  attestation  («),  or  if,  in  a  deed  executed  before 
the  1st  January,  1882,  no  receipt  for  the  consideration  is  in- 
dorsed, or  if  such  receipt  is  indorsed  in  an  unusual  position; 
any  such  circumstance  affords  sufficient  grounds  for  suspicion  to 
put  a  mortgagee  or  purchaser  on  inquiry,  and  to  affect  him  with 
constructive  notice  of  any  fraud  which  might  have  been  disclosed 
by  such  inquiry  {t).  But  notice  wUl  not  be  imputed  of  ooUateral 
facts  and  matters  dehors  the  deed  (u). 

Notwithstanding  an  old  case  (ar),  in  which  it  was  decided  that 
if  a  first  mortgagee  be  a  witness  to  the  second  mortgage  deed,  it 
is  sufficient  notice  to  bind  him,  although  it  does  not  appear  that 
he  actually  knew  the  contents ;  the  bare  attestation  of  a  deed 
will  not,  without  other  circumstances,  be  sufficient  to  bind  a 
party  with  notice  of  its  contents  (y). 

But  although  a  mortgagee  or  purchaser  must  be  presumed  to 
have  investigated  every  instrument  which  directly  or  by  inference 
forms  a  link  in  the  title  to  the  property,  he  is  not  affected  with 
constructive  notice  of  instruments  which  are  not  necessary  to  or 
presumptively  connected  with  the  title  only  because,  by  possi- 
bility, they  may  affect  it  (2). 

Notice  of  an  intention  to  execute  a  deed  which  at  the  time  is 
only  in  preparation  will,  apparently,  not  be  sufficient  notice  of 
the  deed  if  afterwards  executed  (a). 

Constructive  notice  will  not  always  be  presumed  in  opposition 


(r)  M'Quem  y.  J^arquhar,  11  Ves. 
467  ;  AtU'Oen.  v.  £aekhoute,  17  Ves. 
283.  See  JFarde  y.  Dickson,  6  Jur. 
N.  S.  698 ;  Bainbrigge  y.  Browne^  18 
Ch.  D.  188. 

(«)  Kennedy  y.  Green,  8  M7.  &  £. 
699. 

{t)  JRobinaon  y.  Brigge,  1  Sm.  &  G. 
188.  See  now  44  &  45  Vict.  c.  41, 
SB.  54,  55  ;  ante,  p.  121. 

(u)  AU.'Oen,  y.  Backhouse,  17  Ves. 
283  ;  Darlington  y.  Samilton,  Kay, 
550 ;  Orosvenor  v.  Oreen,  6  Jur.  N.  8. 
617  ;  Oreenslade  y.  Dare,  20  Beay.  284 ; 
Clements  y.  Welles,  35  Beay.  513. 


(d;)  Moeatta  y.  Murgatroyd,  1  P. 
Wms.  393. 

(y)  Beckett  y.  Cordley,  1  Bro.  0.  C. 
857  ;  Wexford  y.  Beetelg,  1  Vee.  Sen.  6 ; 
Harding  y.  Crethom,  1  Esp.  56 ;  Eeed 
y.  Williams,  5  Taunt.  257 ;  Baneliffe  y. 
Farkyns,  6  Dow,  224  ;  Biddulph  y. 
St,  John,  2  Sob.  &  L.  521,  532.  See 
SufiT.  V.  &  P.  (14th  ed.)  p.  781. 

(«)  Per  Wigram,  V.-C.,  in  West  y. 
Beid,  2  Ha.  249,  260.  See  Mertins  y. 
JoUiffe,  Amb.  311. 

(ff)  Cothag  y.  Sydenham,  2  Bro.  C.  G. 
891.  See  Williams  y.  WiUiamM,  17 
Ch.  D.  437. 
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to  direot  proof  that  no  notice  existed  (b) ;  and  false  answers  to      .  Chap, 
inquiries  may  dispense  with  further  inquiry  (c) ;  but  only  if      LVm. 
the  inquiries  relate  to  deeds  which  may  or  may  not  aJBfect  the      ^     ^^^' 
title ;  for  if  a  person  knows  of  a  deed  which  must  necessarily 
affect  the  property,  it  is  no  answer  to  be  told  that  it  does  not 
prejudicially  affect  the  title,  as  he  is  bound  to  look  at  it,  and  if 
he  does  not  look  at  it,  he  will  be  taken  to  have  constructiye 
notice  of  its  contents  {d). 

Partial  information,  as  that  there  are  some  charges,  renders  Partial 
further  inquiry  as  to  the  nature  and  amount  of  such  charges  ""®™^*^<^^* 
indispensable  {e).    If  a  purchaser  or  mortgagee  is  informed  that 
the  property  is  subject  to  charges,  he  will  take  subject  to  all 
charges,  whether  he  had  express  notice  of  them  or  not  (/). 

Formerly,  it  was  considered  generally  sufficient,  in  the  case  of  "Wliat  lengtli 

i  Ti  p  I,  'f  ax.     j.'i.i  J     •   X     of  title  should 

mortgages  as  well  as  of  purchases,  if  the  title  commenced  sixty  |^  required, 
years  back,  whether  the  property  consisted  of  freeholds  or  of 
copyholds  or  of  renewable  leaseholds  (^).  In  the  case  of  an 
advowson,  it  was,  and  still  is,  the  practice  to  require  the  title  to 
be  carried  back  for  one  hundred  years  {h).  Upon  a  mortgage 
of  leaseholds  held  for  a  long  term  of  years,  it  was  usually 
regarded  as  sufficient  if  the  original  lease  was  produced  and  the 
intermediate  dealings  with  the  leasehold  interest  were  shown  for 
sixty  years  past  (t). 

But  by  the  Vendor  and  Purchaser  Act,  1874  (A-),  in  the  case 
of  a  purchase  under  an  open  contract,  forty  years  is  substituted 
for  sixty  years  as  the  root  of  title,  but  so  that  earlier  title  than 
forty  years  may  be  required  in  cases  similar  to  those  in  which 
an  earlier  title  than  sixty  years  might  formerly  have  been 
required.  It  may,  perhaps,  be  considered  that  the  legislature 
has  fixed  forty  years  as  a  "  reasonable  "  period  for  the  com- 
mencement of  title,  having  regard  to  the  shortening  of  the 
period  of  limitations  (•/),  and  other  considerations,  so  as  to  pro- 
tect a  mortgagee  who  is  satisfied  with  a  title  going  back  only 
forty  years  from  the  imputation  of  constructive  notice  of  matters 


{b)  EarlofFbrtifiumthy.  Lord  Effing' 
ham^  1  Vee.  Sen.  436. 

{e)  Jones  y.  WiUiama,  24  Beav.  47. 
See  Jonet  y.  Smith,  1  Sla.  43. 

(d)  Fatman  y.  ffarland,  17  Gh.  D. 
363;  English  and  Scottish  Mercantile 
Investment  Trust  y.  Brunton,  (1892)  2 
Q.  B.  700,  713. 

(e)  Jones  y.  Williams,  24  Beay.  47  ; 
Wilson  y.  Sort,  2  H.  &  M.  661. 

VOL.  II. — C. 


(/)  Re  Alms  Com  ChaHty,  (1901)  2 
Oh.  760. 

iff)  Cooper  y.  Emery,  1  Ph.  388; 
E^hinson  y.  Cooper,  9  Beay.  304. 

(h)  See  8  &  4  Will.  IV.  c.  27,  s.  30; 
and  37  &  38  Viot.  c.  78,  a.  I. 

(i)  See  Byth.  &  Jarm.  (4th  ed.) 
yol.  i.  p.  68. 

(*)  37  &  38  Vict.  o.  78,  s.  1. 

(0  See  37  &  38  Viot.  c.  67,  b.  1. 
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which  might  possihly  have  been  disoovered  if  the  earlier  title 
had  been  required. 

The  deed  which  forms  the  commencement  of  title  flhonld, 
however,  be  one  which  purports  to  deal  with  the  entire  legal 
and  equitable  interest  in  the  property.  If,  therefore,  such 
instrument  is  a  will  and  seisin  is  not  proved  (m),  or,  perhaps,  if 
it  ifl  a  voluntary  settlement  (n),  production  of  the  earlier  title 
should  be  required. 

So,  also,  inasmuch  as  no  inference  in  favour  of  title  to  a 
reversion  arises  from  lapse  of  time,  its  creation  must  be  shown, 
however  remote  may  be  its  origin  (o). 

A  mortgagee  will  not  be  protected  if  any  defect  in  the  earlier 
title  appears  from  the  deeds  abstracted  (p) ;  or  if  the  mortgagor 
accidentally  discloses  such  a  defect  (q).  If,  however,  nothing 
appears  on  the  face  of  deeds  extending  back  over  a  sufficient 
period  of  time  which  throws  a  reasonable  doubt  or  suspicion  on 
the  earlier  title,  the  want  of  prior  instruments,  though  recited  or 
referred  to  in  the  abstracted  deeds,  is  not  material.  '*  The  true 
inquiry  in  every  case  is  whether  the  absence  of  the  recited  deed 
throws  any  reasonable  doubt  upon  the  title  "  (r). 

The  title  should  be  continued  from  its  commencement  in 
regular  chronological  order,  showing  every  subsequent  dealing 
with  the  legal  and  equitable  interests  in  the  property  («). 

If  the  agreement  is  for  an  equitable  mortgage,  it  should  be 
shown  in  whom  the  legal  estate  is  vested,  and  what  is  the  nature 
and  amoimt  of  any  prior  incumbrances  (t). 


vi, — Constmotive  Notice  from  Known  Facts. — A  mortgagee  or 
purchaser  may  be  affected  with  constructive  notice  of  not  only 
such  incumbrances,  liabilities,  or  equities  affecting  the  property 
of  which  he  has  or  might  have  obtained  information  by  examin- 
ing the  title  deeds,  but  also  of  such  as  may  be  reasonably 
suspected  to  exist  from  the  general  circumstances  of  the  case. 
Thus,  if  a  mortgagor  or  purchaser  has  actual  notice  of  any  fact 


(m)  Parr  r.  Lovegrove,  4  Drew.  170. 

(«y  But  see  Marsh  v.  Earl  Granville^ 
24  Gh.  D.  11  ;  Noyes  v.  Patterson^ 
(1894)  3  Ch.  267.  And  see  66  &  67 
Vict.  o.  21,  antey  p.  623. 

(o)  Byth.  &  Jarm.  Gonv.  (4tli  ed.) 
vol.  i.  p.  62. 

(p)  SeUick  V.   Trevor,  11  M.  &  "W. 


722. 

{q)  Smith  y.  Bohins&n,  13  Gh.  D.  148. 

(r)  Parr  v.  Lovegrove,  4  Drew.  1 70. 

(«)  Ab  to  the  commencement  and 
contents  of  abstracts,  see  further  Dart, 
V.  &  P.  (6th  ed.)  vol.  i.  pp.  338  et  seq, 

(t)  See  fFynne  v.  Griffith^  1  Ruse. 
283. 
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or  olrcumstaiice  by  which  the  property  is  affected,  constructive       Chap, 
notice  will  be  imputed  to  him  of  any  rights,  interests,  or  claims      LVIII, 
to  which  he  would  be  led,  if  he  made  such  inquiries  as  to  such     ^     ^^^^' 
fact  or  circumstance  as  a  prudent  man   of   business  might 
reasonably  be  expected  to  make  {u).    And  a  person  cannot 
escape  from  the  imputation  of  constructive  notice  by  saying 
that  he  did  not  draw  the  natural  inference  from  the  facts  which 
were  within  his  knowledge  {x). 

Thus,  in  several  cases,  the  nature  or  state  of  the  property  Notioe£rom 
has  been  such  as  to  induce  the  Court  to  hold  that  a  purchaser  "***®^^ 
was  put  upon  inquiry,  and  that  he  had  constructive  notice  of 
easements  or  other  rights  afEecting  the  property  (y). 

Purchase  of  shares  in  a  company  is  constructive  notice  of 
the  statute  under  which  the  company  is  formed  (2).  But  the 
reference  must  not  be  too  remote,  as  where  a  prospectus  referred 
to  an  Act  of  Parliament  in  which  a  dqed  was  recited  (a). 

Upon  the  same  principle,  as  a  general  rule,  if  a  mortgagee  or  Notice  from 
purchaser  finds  that  the  land  is  in  the  possession  or  occupation  Soonrntiwi?' 
of  a  person  other  than  the  mortgagor  or  vendor,  he  will  be 
deemed  to  have  constructive  notice  of  the  rights  and  interests  of 
the  occupier ;  for  possession  being  primd  facie  evidence  of  a  seisin 
in  fee,  the  mortgagee  or  purchaser  has  actual  notice  of  a  fact  by 
which  the  property  is  affected,  and  is  bound  to  ascertain  the 
truth  (6).  Thus,  notice  of  the  land  being  in  the  occupation  of 
a  person  whom  the  mortgagee  or  purchaser  supposes  to  be  only 
a  tenant  from  year  to  year  will  be  constructive  notice  of  the 
lease  imder  which  the  occupier  really  holds  (c). 

Where  a  mortgagee  or  purchaser  has  notice  that  the  property  Possession  of 
is  in  the  possession  of  a  third  person  and  his  under-tenants,  he  is  *^*^  pomod. 
not  justified  in  presuming  the  possession  of  that  person  to  be  the 
possession  of  the  vendor,  but  must  be  deemed  to  have  construc- 


(tt)  Allm  Y.  Seckham,  11  Ch.  D. 
790,  794;  Monte/lore  v.  Browne^  7 
H.  L.  0.  241 ;  English  attd  Scottish 
Ifereantile  Investment  Trttst  y.  Brunton, 
11892)  2  Q.  B.  700,  710.  See  (1903)  2 
Ch.  at  p.  39. 

(x)  Exp.  Snowbally  L.  R.  7  Ch.  640. 

(y)  JETerptfy  v.  Smith,  2*2  Beav.  299 ; 
Mor eland  v.  Bichardson,  24  Beav.  33  ; 
MiUs  V.  Tobin,  16  W.  R.  466;  Jfor- 
land  V.  Cook,  L.  R.  6  Eq.  252  ;  Laviet 
y.  SeoTy  L.  R.  7  Eq.  427.  Bat  see 
Allen  T.  Seekhanij  sup,  ;  Sag.  V.  &  P. 


765. 

{£)  Conyheare  y.  Nefio  Brunstdck  Co., 
6  Jar.  N!  S.  164. 

(a)  Be  National  Insurance  Co.,  4  De 
G.  F.  &  J.  78. 

(b)  J^ites  y.  Smith,  1  Ha.  43,  60; 
Sunt  V.  Luck,  (1902)  1  Ch.  428,  C.  A. ; 
post,  p.  1341. 

(tf)  Taf/lor  y.  Stibhert,  2  Ves.  Jan. 
437  ;  Daniels  y.  DaHson,  17  Yes.  433  ; 
Allen  y.  Anthony,  1  Mer.  282 ;  Brunton 
y.  Neal^,  9  Jar.  338. 
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tive  notioe  of  the  title  and  rights  of  the  person  in  possession  and 
his  under-tenants  {d). 

A  purchaser  or  mortgagee  will  be  considered  to  have  notioe  of 
a  contract  previously  entered  into  by  the  tenant  to  become  the 
purchaser  of  the  freehold,  although  he  had  no  intimation  of  the 
fact  {e)y  and  the  Court  will  enforce  specific  performance  against 
the  vendor  and  the  subsequent  purchaser  or  mortgagee,  and 
leave  them  to  settle  the  question  between  themselves  (/).  The 
same  doctrine  has  subsequently  been  applied  to  the  tenant's 
right  to  the  timber,  although  accruing  by  a  title  posterior  to 
that  on  which  his  right  to  the  possession  was  grounded  {g). 
But  the  purchaser  from  a  vendee  has  not  implied  notice  of  the 
vendor's  lien  for  a  part  of  the  purchase-money,  from  the  fact 
of  the  vendor  being  in  possession  as  tenant,  if  such  vendor  has 
signed  a  receipt  for  the  whole  purchase-money  (A),  and  the  deed 
of  conveyance  to  the  vendee  is  not  missing  (»). 

Nor  does  implied  notice,  arising  from  the  occupation  of  the 
land  by  a  third  person,  deprive  the  vendee  of  his  right  of  com- 
pensation against  the  vendor  [k). 

Where  the  possession  is  vacant,  a  purchaser  with  notice  of  a 
late  occupation  of  the  land  by  a  third  person  is  not  bound  to 
inquire  of  him  what  was  the  nature  of  his  title  (/). 

Where  several  persons  are  in  occupation  of  property  as  tenants 
in  common  and  carrying  on  business  thereon,  a  mortgagee  or 
purchaser  will  have  constructive  notice  of  the  title  of  the 
partnership  (;n). 

If  a  person  is  of  right  in  possession  of  a  corporeal  heredita- 
ment, it  is  not  necessary  that  such  possession  should  be  con- 
tinually visible  or  actively  asserted  in  order  to  impute  construc- 
tive notice  to  a  mortgagee  or  purchaser.  So  where  certain 
persons  took  possession  of  mines  under  an  agreement  for  pur- 
chase but  without  conveyance,  but  subsequently  ceased  mining 
operations,  it  was  held  that  a  subsequent  purchaser  of  the  land, 
without  any  exception  of  mines,  took  with  notice  of  the  agree- 
ment, and  was  bound  specifically  to  perform  it  (n). 


{d)  Bailey  v.  Biehardton,  9  Ha.  734. 

(e)  Daniels  v.  Davimm,  16  Ves.  249 ; 
S.  C.y  17  Ves.  433  ;  CrofUm  v.  Ormtby^ 
2  Boh.  &  L.  583. 

(/)  Danieli  v.  Daviton,  tup. 

(a)  Alien  y.  Anthony,  1  Mer.  282. 

(A)  White  ▼.  Waki/leld,  7  Sim.  401. 
See  Itimmr  ▼.  Webster,  (1902)  2  Ch. 
168. 


(i)  Worthinyton  r.  Morgan,  16  Sim. 
647. 
(k)  NeUhorpe  v.  Holgate,  1  Coll.  203. 
(0  MiUs  y.  Langley,  1  B.  &  Mj.  39. 

(m)  Cavander  y.  Bulteel,  L.  B.  9  (Siu 
79. 

(n)  Sohnes  y.  iW^/,  8  Be  G.  M.  ft 
G.  572. 


CONSTRUCTIVE  NOTICE  FROM  KNOWN  PACTS.  13*11 

Where  property  is  in  the  occupation  of  tenants,  an  intending  Chap, 

mortgagee  need  not  inquire  of  the  tenants  to  whom  they  pay  LVlll. 

their  rents,  and  if  he  does  not  inquire,  or  if  he  inquires,  and  is  §  *  C^)* 


told  that  the  rents  are  paid  to  an  estate  agent,  and  makes  no  inquiries  of 
further  inquiry,  he  will  not  be  affected  with  notice  of  the  fact  ^^^^  o*^ 
that  the  rents  are  paid  to  a  person  whose  receipt  is  inconsistent  rents,  &o. 
with  the  ostensible  title  of  the  mortgagor.     The  fact  of  a 
tenancy  only  affects  an  intending  mortgagee  with  notice  of  the 
rights  of  the  tenants,  not  with  notice  of  the  title  of  the  lessor  (o). 

The  point  of  constructive  notice  from  possession  does  not  Other  case^  of 
seem  to  have  been  taken  in  a  case  where  a  second  mortgagee  of  rtf^on? 
copyhold  under  an  actual  surrender  was  preferred  to  a  prior  pofleeseion. 
mortgagee  with  a  covenant  to  surrender,  although  the  prior 
mortgagee  was  in  possession,  and  the  mortgagor  had  been 
out  of  possession,  for  thirteen  years  (/>).     And  it  is  said  that 
a  purchaser  who  dealt  with  a  person  out  of  possession,  and 
did  not  use  the  means  which  a  person  of  due  diligence  would 
be  expected  to  use  to  ascertain  the  title,  would  be  fixed  with 
implied  notice  {q). 

Where  the  person  depositing  documents  of  title  as  security  Notice  from 
for  a  debt  or  loan  holds  an  official  or  fiduciary  position,  the  fiduciary' 
circumstances  may  be  such  as  to  affect  the  depositee  with  con-  position  of 
structive  notice  that  the  money  belongs  not  to  the  depositor  but 
to  his  employers  (r). 

Where  shares  stand  in  the  name  of  a  trustee,  who  deposits  Deposit  of 
the  certificates  thereof  with  a  person  advancing  money  to  the  ^^  ^^" 
trustee  without  inquiry  by  the  depositee  as  to  his  real  position,  trustee. 
the  depositee  is  postponed  to  the  prior  equity  («). 

So  where  a  trustee  takes  a  renewed  lease  in  his  own  name,  Renewal  of 
and  deposits  it  as  security  for  his  own  debt,  the  cestuis  que  trust  trustee: 
are  preferred  {t). 

This  class  of  cases  seems  to  depend  rather  on  the  general 
principle  that,  where  confiicting  equities  are  equal,  the  equity 


(o)  Hunt  V.  Lticky  (1902)  1  Oh.  428,  (r)  Mayoryfe.o/Berwick'Upon-Ttceed 

O.  A.    See  Knight  v.  Bowyer,  2  D.  &  v.  Murray^  7  De  G.  M.  &  G.  497. 

J.  421 ;  and  see  ar^,  p.  im.  .^  Shropshire  Union,  ^c.  Co.  v.  Bea., 

{p)  Oxwtek  V.  Flumery  2  Vem.  636  ;  t    li   t  tt  t    aqa 

Bac.  Abr.  Mortgages,  E.  s.  3.    See  ^' ""^  ^'  ^-  **'''• 

the  observations  on  this  case  in  Bam^  (t)  Be  Morgan^  Pillgrem  v.  Fillgretn, 

hart  V.  Qreenehields,  9  Moo.  P.  O.  18.  18  Ch.  D.  93,  C.  A.     See  Powell  v. 

(q)  Fopple  T.  Prideaux,  dt.  arg.   3  London  and  Prov.  Bank,  (1893)  2  Ch, 

My.  &  K.  707.  565,  0.  A. 
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LVin. 

Aot  of 
Parliament. 


AdTertiae- 

1118111. 


Court  rolls  of 


Kotioeto 

Srodnoe 
epoiiited 
deeds. 


which  is  prior  in  poiat  of  time  must  prevail,  than  on  the 
doctrine  of  constmctiye  notice. 

A  public  Act  of  Parliament  is  of  itself  fall  notice  of  its  con- 
tents and  effect,  but  Acts  of  Parliament  of  a  private  nature  are 
not,  as  public  Acts  are,  notice  to  bind  all  the  world,  even  when 
they  are  expressly  declared  to  be  public  Acts  (u). 

Advertisement  in  a  newspaper  to  which  the  person  to  whom 
notice  is  sought  to  be  imputed  is  a  subscriber,  is  not  sufficient 
for  that  purpose  (x). 

It  appears  to  be  now  settled  that  a  purchaser  of  copyholds  is 
not  bound  to  search  the  rolls  of  the  manor  of  which  they  are 
held,  and  the  rolls  are  in  consequence  not  of  themselves  notice 
of  their  contents  (j/),  though  it  was  formerly  held  otherwise  (s). 

But  it  seems  that  parsons  who  deal  with  copyhold  tenants 
ought  to  inform  themselves  as  to  the  existence  of  any  customs 
of  the  manor  which  may  affect  their  interests ;  so  that  a  subse- 
quent incumbrancer  of  copyholds  who  had  searched  the  rolls 
was  nevertheless  bound  by  a  prior  incumbrance  not  entered 
thereon  (a),  there  being,  by  the  custom  of  the  manor,  no  time 
limited  for  presenting  surrenders  made  out  of  Court.  And 
it  has  been  held  that  persons  who  contract  for  a  lease  ought 
to  ascertain  the  custom  of  the  manor  as  to  the  length  of 
lease  {b). 

A  person  who  takes  an  equitable  mortgage  on  copyholds 
from  an  heir-at-law  ought  not  to  be  satisfied  by  the  deposit 
of  a  copy  of  his  admission  only,  but  should  inquire  for  the 
admission  of  his  ancestor  also  (c). 

So  a  mortgagee  who  contents  himself  by  examining  the  court 
rolls,  where  he  would  only  find  notice  of  legal  incumbrances, 
shsdl  not  be  excused  {d)  for  neglecting  to  inquire  for  the  copies 
of  the  court  roll. 

In  an  Irish  case  («),  an  equitable  mortgagee  by  deposit  of 
deeds  was  held  to  be  affected  with  notice  of  a  subsequent 
incumbrance,  by  reason  of  notice  to  lodge  the  deeds  having 
been  served  on  him  on  a  petition  for  sale  presented  by  the 


(tf)  Per  Lord  Hardwioke  in  Meue  v. 
Stevenson,  3  B.  &  P.  578.  See  2  Yes. 
at  p.  480. 

(«)  Nafle  V.  Baylor,  3  Dr.  &  War. 
60  at  p.  73. 

(u)  Bugden  t.  Bignold,  2  Y.  &  G.  0. 

0.  377. 

[z)  Pearee  v.  KeivlyUy  3  Hadd.  186. 


(a)  Horloek  y.  Priettley,  2  Sim.  75. 

(h)  Banbury  v.  Lvehfield,  2  My.  &  E. 
629. 

{e)  Tulee  t.  Webb,  6  Beav.  652. 

\d)  TFhitbread  v.  Jordan,  1  Y.  &  0. 
Ex.  303. 

(e)  Ss  KeogkU  Eetate,  (1895)  1  Ir.  R. 
201. 
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subsequent  incumbrancer,  so  as  to  entitle  the  latter  to  priority       Chap, 

over  all  further  advances  made  by  the  prior  mortgagee  after  LYin. 

service  of  the  notice.  §  *  (^)* 


A  purchaser  pendente  Kte^  although  for  a  valuable  considera-  jas  pendent 
tion  and  without  notice,  was,  prior  to  2  &  3  Vict.  c.  11,  bound  Jj^^^*"^ 
by  the  decree  (/),  if  there  had  been  a  close  and  continued  prose- 
cution of  the  suit  {g).  He  was  also  bound  by  an  interlocutory 
decree,  or  decree  to  accoxmt  (A).  But  since  that  statute  (t),  lis 
pendens  does  not  affect  a  purchaser  or  mortgagee  without  express 
notice,  until  a  memorandum  containing  the  particulars  men- 
tioned in  the  Act  is  left  to  be  registered  at  the  office  of  the  Land 
Begistry  {k) ;  which  memorandum  is  to  be  registered  every  five 
years,  in  like  manner  as  judgments  are  required  to  be  by 
1  &  2  Vict.  c.  110.  The  provision  was  extended  to  common 
law  and  equity  courts  of  Counties  Palatine  (/).  Lis  pendens  is 
of  itself  binding,  if  duly  registered,  and,  whether  registered  or 
not,  affects  a  mortgagee  or  purchaser  by  express  notice  of  it  (m). 

A  person  who,  without  notice  of  a  suit,  purchases  from  one 
of  the  defendants  property  which  is  the  subject  of  it,  is  not,  in 
consequence  of  the  pendency  of  the  suit,  affected  by  an  equitable 
title  of  another  defendant,  which  appears  on  the  face  of  the 
proceedings,  but  of  which  he  has  no  notice  and  to  which  it  is 
not  necessary  for  any  of  the  purposes  of  the  suit  to  give 
effect  (w). 

But  interests  of  defendants  inter  se^  arising  out  of  the  rights  Oo-defen- 
of  the  plaintiff,  are  protected  by  the  doctrine  of  lis  pendens  (o). 

Even  under  the  former  law  a  specific  claim  to  the  particular  Nature  of 
subject  must  have  been  made  by  the  lis  pendens^  and  it  must 
not  have  been  merely  a  suit  to  carry  into  effect  the  general 
trusts  of  a  creditor  deed  (p) ;  nor  a  mere  general  administration 
suit  (q) ;  nor  a  suit  which  cannot  properly  be  brought  to  a 
hearing  (r) ;  nor  to  a  suit  relating  to  money  secured  on  an 


(/)  Ante,  p.  663.  12  Viot.  o.  120,  B.  12  ;  13  &  14  Vict. 

(^)  Xifuman  v.  Kinsman,  1  B.  &  My.  o.  29,  8.  5. 

622.  (ft)  Bellamy  v.  Sahine,  1  De  G-.  &  J. 

(A)  Worthy  t.  Earl  of  Scarborouyh,  666. 

3  Atk.  392.  (o)  Tyler  v.   Thomat,  25  Benv.  47. 

(t)  Sect.  7.  And  see  Ord.  XVII. 

(k)  63  &  64  Viot.  o.  26,  and  order  of  (p)  Holt  v.  Bewell,  4  Ha.  446. 

8rd  Aug.  1900.  (q)  Heed  v.  Freer,  13  L.  J.  Oh.  417  ; 

(0  13  &  14  Viot.  c.  43.  Warburton  v.  JBdffe,  9  Sim.  608  ;  Soul- 

(m)  18  &  19  Viot.  o.  15,  s.  3.    See  in  ditch  t.  Wallace,  6  01.  &  P.  629, 

Ireland,  7  &  8  Vict.  o.  90,  s.  10  ;  11  &  'r)  Bam.  Oh.  R.  454, 
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f  8  (yi)' 
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effect. 
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Appeal. 


Vacation  of 
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estate,  bat  not  to  the  estate  itadf  {s).  It  extends  to  any 
interest  directlj  in  question  in  the  suit ;  as  to  an  assignment 
of  the  eqnitj  of  redemption  to  a  pnrohas^  from  a  devisee, 
pending  a  suit  by  the  heir  to  inyalidate  the  will  (f) ;  and  to  a 
contract  made  before,  but  ccmipleted  after,  the  commenoement 
of  the  snit  (m). 

The  doctrine  of  Us  pendens  does  not  apply  to  personal  pro- 
perty other  than  chattel  interests  in  land  (j:). 

A  roistered  iis  pendens  does  not  create  a  charge  or  lien  on 
the  property,  nor  does  it  excuse  a  pnrchaser  from  completing 
his  contract.  It  merely  pnts  him  npon  an  inquiry  into  the 
validity  of  the  plaintifTs  claim  (y).  It  does  not  preyent  exe- 
cutors or  trustees  carrying  out  the  general  trusts  of  the  will,  or 
invalidate  the  title  of  purchasers  from  them  (s) ;  but  in  the  case 
of  a  particular  estate  with  a  particukr  trust  it  is  otherwise  (a) ; 
and  it  does  affect  a  mortgagee  of  the  executor  pendente  lite  in  a 
suit  by  a  judgment  creditor,  where  the  life  estate  of  the  executor 
in  lands,  subject  to  the  judgment,  was  liable  to  recoup  assets 
of  the  testator  which  by  the  executor's  default  had  become 
applicable  to  discharge  the  judgment  (6). 

Lis  pendens  formerly  took  effect  when  the  bill  was  filed  by 
relation  from  the  service  of  the  subpoena  (c).  It  is  considered 
that  it  will  now  take  effect  from  the  service  of  the  writ  when 
the  action  has  been  registered  under  the  statute  {d). 

A  decree  which  is  not  final,  as  a  decree  to  account,  which  puts 
no  end  to  the  matters  in  question,  binds  as  lis  pendens  {e). 

An  order  for  an  appeal  seems  not  to  be  a  continuation  of  the 
lis  pendens  {/). 

As  a  registered  lis  pendens  could  not  be  vacated  without  the 
consent  of  the  person  by  whom  it  was  registered,  which  consent 
was  sometimes  withheld,  it  has  been  enacted  by  30  &  31  Yict. 
c.  47,  8.  2,  that  the  Court  before  which  the  property  sought  to 


(<)  Worthy  t.  Barl  of  Seorhorough, 
8  Af^  392. 

it)  Garth  y.  Ward^  2  Atk.  176. 

(w)  Norrit  y.  Lord  Dudlty  Stuart,  16 

Bay.  359. 

(x)  Wi^am  T.  BuckUff,  {lB9i)  3  Ck. 
383  C.  A. 

(v)  BiM  y.  HuUhmt,  32  Beay.  615. 

(z)  Berrff  y.  Oibbont,  L.  B.  8  Ch. 
747.  See  Jonninga  y.  Bond,  2  J.  &  L. 
720 ;  Drew  y.  JSarl  of  Norlmry,  3  J.  & 
L.  267. 

(a)  WaUm'  y.  FkmuUad,  2  Eanyon, 


pi.  2,  57,  CSi. 

(b)  Jenningt  y.  Bend^  tup.  See  Drew 
y.  Earl  rf  Norhtay,  tup. 

(e)  Anon.,  1  Yem.  818. 

(d)  Sehojteld  y.  Solomon,  62  L.  T. 
679. 

{e)  Higgint  y.  Shaw,  2  Dr.  &  War. 
356 ;  ^ntman  y.  Rntman,  I  B.  &  My. 
622. 

(nSng.  V.  &  P.  (14th  ed.)  p.  758. 
See  Waldo  y.  Caleg,  16  Yes.  206,  at 
p.  213 ;  notwithBtanding  Qore  y.  Stack- 
poole,  1  Bow,  P.  G.  18,  81. 
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be  bonnd  is  in  litigation  may,  upon  the  determination,  or       Chap, 
during  the  pendency  of  the  litigation,  when  it  shall  be  satisfied      Lvul. 
that  the  litigation  is  not  prosecuted  bond  Jide,  order  the  regis-     8  *  (^V' 
tration  to  be  vacated  without  the  consent  of  the  party  who 
registered  it,  and  may,  in  the  discretion  of  the  Court,  direct  the 
party  on  whose  behalf  the  registration  was  made  to  pay  all  the 
costs  and  expenses  occasioned  by  the  registration  or  the  vacating 
thereof  (^). 

Judgments  and  decrees  are  not  notice  of  themselves,  although  Jadgmeuu 
registered,  yet  unless  they  be  registered  and  re-registered,  a  •^^<i«'^«e«. 
purchaser  is  not  affected  even  by  express  notice  of  them  (A). 

A  decree  is  not  constructive  notice  after  the  determination  of 
the  suit  to  persons  not  parties  to  it  (t). 

By  force  of  3  &  4  Yict.  c.  82,  notice  of  an  unregistered  decree, 
as  well  as  in  the  case  of  an  unregistered  judgment,  did  not,  as 
against  purchasers,  mortgagees,  or  creditors,  give  such  decree 
any  effect  under  1  &  2  Vict.  c.  110. 

A  person  taking  with  notice  of  any  suit,  matter,  or  other  Notice  of  suit 

<■.•_  _j.xi_x  X  j^i  .ia  notice  of 

proceedmg,  from  a  party  thereto,  a  mortgage  or  other  assign-  solicitor's 
ment  of  property,  includiog  real  estate,  which  is  the  subject-  ^®^* 
matter  of  such  suit,  &c.,  is  affected  with  constructive  notice  of 
the  lien,  under  the  Solicitors  Act,  1860  (A*),  of  any  solicitor 
employed  in  the  suit,  entitling  him  to  an  order  charging  pro- 
perty recovered  or  preserved  in  that  suit ;  and  the  solicitor  need 
not,  therefore,  give  notice  to  an  intending  assignee  so  as  to 
ensure  priority  for  his  lien  (/). 

An  act  of  bankruptcy  will  not  of  itself  amoxmt  to  notice  (m),  Act  of 
and  the  question  as  to  what  does  or  does  not  amount  to  notice 
has  given  rise  to  numerous  decisions  the  effect  of  which  will  be 
here  briefly  noticed. 

If  an  act  of  bankruptcy  has  been,  in  fact,  committed,  any 
information  which,  having  regard  to  the  source  from  which  it  is 
derived,  or  other  circumstances,  ought  to  induce  a  reasonable 
man  to  believe  it  to  be  true,  so  as  to  put  him  on  inquiry,  will  be 


(^)  Sect.  2  of  the  Act ;  Baxter  t.  (A:)  23  &  24  Vict.  o.  127,  8.  28, 

Middleton,   (1898)  1  Oh.   313,  aff.  42  ,                                         _ 

Sol.  J.  608.    See  Pooley  ▼.  £oaanquet,  ^  (0  Faithfull  v.  Ewm,  7  Ch.  D.  495, 

7  Ch.  D.  641.  0.  A. 

(A)  3  &  4  Vict.  0.  82,  8.  2 ;  18  &  19  («)  Miet  t.  De  Golt,  Caa.  t.  Talb. 

Vict.  0.  16,  8.  6.  65  ;  Wilkes  v.  Bodingtmy  2  Vera.  699 ; 

(i)   WorsUy  t.  Earl  of  Scarborough^  (Williams),  Exp,  Knott,  11  Yes.  609; 

3  Atk.  892.  Palmer  y.  Loeke,  18  Oh.  D.  886. 
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C9iap. 

ivm. 

i  2  (^). 


snfficieiit  notioe  (it).  And  knowledge  of  facts  niiieh  are  in 
fhemselyes  sufficient  to  lead  a  person  to  the  oonclosion  that  an 
a(^  of  hankniptoj  haa  been  (xmunitted  wm  he  soffident  notioe  (o), 
even  though  that  person  states  that  he  did  not,  in  &ct,  draw 
such  inference  (/>),  or  that  he  did  not  know  that  the  &ct  of 
which  he  had  knowledge  amounted  to  an  act  of  bankruptcy  (q) ; 
but  notice  of  facts  which  may  or  may  not  amount  in  law  to  an 
act  of  bankruptcy  is  apparently  not  sufficient  (r).  A  person 
win  also  be  fixed  with  notice  if  he  has  knowledge  that  an  act 
of  bankruptcy  has  been  committed  though  he  may  have  no 
specific  knowledge  of  the  particular  act  («).  Notice  that  a  peti- 
tion has  been  filed  is  usually  sufficient  (t) ;  but,  sembky  notioe 
that  a  petition  has  been  dismissed  is  not  (u).  It  is  immaterial 
from  whence  the  knowledge  was  derived  (x). 

Notice  of  an  intention  to  commit  an  act  of  bankruptcy  is  not 
generally  sufficient  {y) ;  but  a  debtor  commits  an  act  of  bank- 
ruptcy if  he  gives  notice  to  any  of  his  creditors  that  he  is  about 
to  suspend  payment  of  his  debts  (2). 


Aotaftl  iiotio6 
to  solicitor. 


viL — ^Hotioe  through  Solicitor  or  other  Agent. — ^The  Convey- 
ancing Act,  1882  (a),  8.  3,  affects  a  mortgagee  or  purchaser 
with  notice  of  matters  not  only  which  are,  or  ought  to  be,  within 
his  own  knowledge,  but  also,  under  certain  circumstances,  which 
are  or  ought  to  have  come  to  the  knowledge  of  his  counsel, 
solicitor,  or  other  agent. 

It  has  long  been  settled  that  actual  notice  to  the  counsel, 
solicitor,  or  agent  of  a  party  in  relation  to  the  matter  in  which 
he  is  employed  is  constructive  or  imputed  notioe  to  his 
principal  (6). 

So  where  moneys  placed  by  a  client  in  the  hands  of  his 
solicitor  for  investment  were  advanced  on  the  security  of  a 


jarewt 

7Ch. 


(ff)  Hope  T.  Meek,  10  Ezch.  829. 
See  Bird  y.  Bast,  6  Man.  &  Gr.  143 ; 
Brewin  t.  Short,  24  Jj.  J.  Q.  B.  297. 

(o)  Smith  V.  Ofbam,  1  F.  &  F.  267. 
Exp.  Snowballf  ReDougUu,  L.  B. 
634. 

iq)  Lackington  t.  EUiott,  8  So.  N.  B. 
276. 

(r)  EvoM  Y,  Hallain,  L.  B.  6  Q.  B. 
713.  See  LucM  y.  DUker,  6  Q.  B.  D. 
84. 

(«)  Seeking  v.  Aeraman,  12  M.  & 
W.  170 ;  Udal  v.  WalUm,  14  M.  &  W. 
264. 


it)  Lucas  y.  Dicker,  sup, 
(u)  Lucas  y.  Dicker,  sup. 
(x)  Courage  y.  0*Shea^  (1896)  1  Ch. 
326. 

(y)  Exp,  Hallifax,  2  M.  D.  &  De  G. 
644  ;  Exp.  Arnold,  Me  Wright,  8  Oh. 
D.  70. 

(z)  46  &  47  Viot.  c.  62,  a.  4,  sub-s. 

1(h). 

(a)  45  &  46  Vict.  c.  39. 

(b)  Le  Neve  v.  Le  Neve,  3  Atk.  646. 
See  also  notee  thereon  in  2  Wh.  &  Tu. 
L.  C. 
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morigagey  which  the  solioitor  took  in  his  own  name  as  prindpal,  Chap. 
it  was  held  that  the  client  was  affected  by  notice  of  all  matters  ^^^* 
which  came  to  the  solicitor's  knowledge  (c).  §  2  {y^j- 

The  rule  applies  where  the  same  solicitor  acts  for  both  the  Same  aolioitor 
mortgagor  and  the  mortgagee  (d) ;  and,  apparently,  it  would  both  partiee. 
apply  in  such  a  case,  even  where  the  transaction  is  carried  out 
under  an  order  of  the  Court  (e). 

The  application  of  the  rule  will  not  be  excluded  even  though  Where  mort- 
the  solicitor  acting  for  the  mortgagee  throughout  the  transaction  mOTt^.^'s 
is  himself  the  mortgagor  (/).    If  the  mortgagee  is  imprudent  Bolicitor. 
enough  to  entrust  his  interests  to  the  mortgagor,  being  a 
solicitor,  he  may  do  so,  but  must  take  b31  the  consequences ;  but 
the  mortgagee  may  consider  himself  competent  to  protect  his 
own  interests ;  and  the  mere  fact  that  the  mortgagor,  beiug  a 
solicitor,  prepares  the  mortgage  deed,  the  mortgagee  employing 
no  other  solicitor,  is  not  sufficient  to  constitute  the  mortgagor 
the  solicitor  of  the  mortgagee  so  as  to  affect  the  latter  with 
notice  of  an  incumbrance  known  to  the  former  (g). 

So,  generally,  the  fact  that  only  one  solicitor  is  employed  in  what  will 
a  transaction  does  not  of  itself  constitute  him  the  solicitor  of  a>jwtitnte  a 

souoitor  the 

both  parties  so  as  to  affect  each  with  matters  known  to  the  mortgagee's 
other  (A).    And  the  actual  employment  by  a  party  of  a  person  JJ^e^  ** 
as  solicitor  or  agent  to  do  some  merely  ministerial  act  connected  mortgagee 
with  the  transaction  does  not  constitute  that  person  the  solicitor 
or  agent  in  the  transaction  of  the  party  so  employing  him  so  as 
to  affect  the  latter  with  matters  within  the  knowledge  of  the 
former  (f). 

It  does  not,  however,  necessarily  follow  that,  because  a  counsel, 
solicitor,  or  other  agent  is  employed  in  part  only  of  the  trans- 
action, his  knowledge  of  matters  relating  to  the  transaction  will 
not  affect  the  party  employing  him  with  notice  {k). 

Constructive  notice  to  the  solicitor  is  notice  to  the  client  (/),  Constmctive 
as  where  the  solicitor  of  a  lady  upon  her  marriage  has  notice  J^j-J^Jq^ 

{e)  Spaight  v.  Cowne,  1   H.   &  M.  {ff)  JEtpin  y.  Pemberion,  3  De  G.  &  J. 

359.  647. 

(<i)  Tufeedale  y.  TweeddU,  23  Beay.  ( h)  Ferry  y.  HoU^  2  De  G-.  F.  &  J. 

841.    See  Sheldon  y.  Cox,  2  Ed.  228  ;  88. 

FuUsr  y.  Bennet,  2  Ha.  402.  (i)   Wyllte  y.  PolUn,  3  De  Or,  J.  &  S. 

ie)  Touhnin  y.  Steere,  3  Mer.  210.  696.     See  Kettlewell  y.  Watson^  26  Ch. 

If)  Dryden  y.  Fro»t,  3  My.  &  Cr.  D.  601,  at  p.  608,  C.  A. 

670.  See  Eobin»<m  y.  Briggt^  1  Sm.  &  G>.  {k)  Bury  y.  Bury^  cit.  Sag.  Y.  &  P. 

188  ;  Spene&r  y.  Topham,  2  Jar.  N.  S.  (14th  ed.)  p.  766. 

866.  (/)  Sag.  V.  &  P.  766. 
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Lvin. 

§  2  (Yii). 

Notioe  to 
town  agent 
of . conn  try 
flollcitor. 


Notice  to 
solicitor's 
clerk. 

Application  of 
rtde  to  agents 
generally. 


Notioe  mnst 
be  in  the 
same 
transaction. 


that  the  title  deeds  of  the  settled  estates  are  at  the  bankers  of 
the  settlor,  and  makes  no  inquiiy  (m). 

In  Lord  St.  Leonards'  Vendors  and  Purchasers  (m),  a 
case  of  oonstructive  notice  is  put  in  the  instance  of  notice  to  the 
town  agent  of  the  country  solicitor  of  the  purckaser  or  mort- 
gagee, which,  it  is  said,  is  notice  to  the  principal ;  and  for  this 
the  case  of  Norris  v.  Le  Neve  (n),  heard  before  Lord  Hardwicke, 
was  cited  in  an  early  edition  of  his  work.  There  may  be  no 
question  as  to  the  doctrine ;  but  the  facts  in  that  case  are  not 
exactly  in  point.  It  is  rather  an  authority  that  if  the  country 
attorney  have  notice  of  a  fact,  but  employ  a  town  agent  to 
conduct  the  suit,  the  notice  will  attach  to  the  parties,  although 
the  town  agent  be  without  actual  notice.  In  the  case  in 
question,  the  country  attorney  had  notice ;  but  he  swore  that  he 
was  employed  as  attorney  in  the  ejectment  at  law,  which  was 
tried  in  the  country,  and  not  as  the  solicitor  in  the  suit  in 
equity,  which  was  conducted  by  his  town  agent.  The  Lord 
Chancellor  declared  he  would  consider  him  as  attorney  notwith- 
standing he  lived  in  the  country,  for  everybody  knew  that 
country  attorneys  acted  by  agents  in  causes  in  town. 

Notice  to  the  clerk  of  a  solicitor  who  has  the  conduct  of  the 
cause  or  business,  but  not  otherwise,  is  notice  to  the  client  (o). 

The  rule  applies  in  all  cases  where  the  parties  stand  to  each 
other  in  the  relation  of  principal  and  agent.  So,  where  a  father, 
having  notice  of  a  prior  agreement,  procured  a  lease  to  be  made 
to  his  son,  the  son  was  held  to  be  fixed  with  notice  of  the 
agreement  (jt?). 

It  was  laid  down  in  an  early  case  (^),  that  notice  to  a  counsel, 
solicitor,  or  other  agent  must,  in  order  to  affect  the  client  or 
principal,  have  been  given  in  the  same  transaction ;  for  other- 
wise, as  observed  by  Lord  Hardwicke,  "  it  would  make  pur- 
chasers' and  mortgagees'  titles  depend  altogether  on  the  memory 
of  their  counsellors  and  agents,  and  oblige  them  to  apply  to 
persons  of  less  eminence  as  counsel,  as  not  being  so  likely  to 
have  notice  of  former  transactions."  And  the  rule  applied  even 
in  the  case  of  one  solicitor  being  employed  by  both  parties  (r). 


(wi)  MaxJUld  V.  Burton f  L.  R.  17 
Eq.  15. 

(n)  3  Atk.  26. 

(0)  Pike  Y.  Stephmt,  12  Q.  B.  465  ; 
Be  Ashtwif  Exp.  McGowan,  64  L.  T. 
28. 


(p)  Coote  V.  Mammofif  5  Bro.  P.  C. 
355  (Toml.  Ed.). 

(q)  Wartviek  t.  Warwick,  3  Atk. 
294. 

(r)  Mountfwrd  v.  Seotty  3  Kadd.  34 ; 
Fitzgerald  y,  Faueonberge,  Fitzgib.  211. 


NOTICE  THROUGH  SOUCITOBS,  ETC.  1349 

At  one  time  there  appears  to  have  been  a  tendency  to  depart       Chap, 
from  this  role  and  to  impute  notice  through  counsel,  &c.y  where      LViii. 
separate  transactions  were  consecutive,  immediately  or  after  a    §  ^  (^ii)' 
short  interval,  or  where  they  were  so  closely  connected  with 
each  other  that  it  might  be  presumed  that  the  prior  transaction 
must  have  been  present  to  the  mind  of  the  counsel,  &c.,  when 
employed  in  the  later  transaction  (s).      But  constructive  notice 
to  the  client  or  principal  is  prevented  under  such  circumstances 
by  the  express  terms  of  the  Conveyancing  Act,  1882,  which 
enacts  that  he  shall  not  be  affected  by  notice  unless  the  notice  is 
given  or  imparted  "  in  the  same  transaction  with  respect  to 
which  a  question  of  notice  arises  "  {t)» 

Moreover,  knowledge  of  counsel,  &c.,  in  order  to  affect  the  Notice  must 
client  or  principal  with  notice,  must  be  material  to  the  particular  J>®  "laterial 

.        ,  ,  ,  .  totransaotiOD. 

transaction  in  which  the  question  arises,  and  such  as  ought  to 
have  been  communicated  to  the  client  or  principal  (u). 

Notice  to  a  solicitor  or  other  agent  authorized  to  receive  Notice  to 
notice  (ar),  about  a  matter  as  to  which  it  is  part  of  his  duty  to  solicitor  net 
inform  himself,  is  notice  to  the  client  or  principal,  although  catedto 
not  communicated  to  him  by  the  solicitor  or  agent.     The  reason  *^®"** 
for  this  rule  is  thus  stated  by  Lord  Hatherley,  L.  C,  in  Rolland 
V.  Sart  (y) ;  "  The  purchaser  of  an  estate  has,  in  ordinary  cases, 
no  personal  knowledge  of  the  titie,  but  employs  a  solicitor,  and 
can  never  be  allowed  to  say  that  he  knew  nothing  of  some  prior 
incumbrance  because  he  was  not  told  of  it  by  his  solicitor.     It 
cannot  be  left  to  the  possibility  or  the  impossibility  of  the  man 
who  seeks  to  affect  you  with  notice  being  able  to  prove  that 
your  solicitor  did  his  duty  in  communicating  to  you  that  which, 
according  to  the  terms  of  your  employment  of  him,  was  the  very 
thing  which  you  employed  him  to  ascertain." 

The  omission  of  a  solicitor  to  require  strict  legal  evidence  Omiwioiito 
of  title  before  advancing  his  client's  money  is  not  necessarily  ^^  ^^^ 

.  .  ,  ,  •'    eyidenoe  of 

such  negligence  as  will  Ex  the  client  with  constructive  notice  (s),  title. 
An  important  exception  to  the  general  rule  above  stated  arises  Exoeption  to 

rule  where 

(«)  Hargreavet  t.  Hothwell,  1  Keen,  (u)  JTyllis  y.  I*bllen,  3  De  G.  J.  &  S. 

}59.      See  Mountford  v.  Seott,  gup, ;  696. 

JTtntgr  V.  Lord  Afuon,  3  Rubs.  493  ;  (^r)  See  Sajhm  Walden  Sieond  Bm$JU 

FuUer  t.  Bennet  2  Ha.  394.  Buildifig  Soc.  v.  Bayn^,  14  Oh.  D.  406, 

(0  46  &  46  Vict.  c.  39,  s.  3,  set  out  410,  O  A. 
anU,  p.  1326.    See  Be  Oouaina,  31  Oh.  A  j    w   «  hk   A7a   aao 

p.  671,  676  ;    Taylor  v.  London  and         ^^  ^'  ^'  ^  ^'  ^7®»  ^^2. 
Cfoimty  Bimking  Go,,  (1901)  2  Oh.  231,  (s)  Feny  y.  Soil,  2  De  O.  F.  &  J. 

0,  A.  8^. 
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where  a  solicitor  or  agent  has  himself  practised  a  fraud  with 
respect  to  the  title,  in  which  case  the  client  or  principal  will  not 
generally  be  affected  with  notice  of  the  fraud  (a).  This  excep- 
tion may  be  regarded  as  based  upon  two  somewhat  different 
considerations :  first,  that  inasmuch  as  a  solicitor  or  agent  can- 
not be  taken  to  have  communicated  his  own  fraud,  the  exception 
arises  where  the  conduct  of  the  solicitor  or  agent  is  such  as  to 
raise  a  conclusive  presumption  that  he  would  not  communicate 
the  fact  in  question  (b) ;  and,  secondly,  that  where  the  Court 
is  satisfied  that  the  solicitor  or  agent  has  designed  a  fraud  which 
required  a  suppression  from  the  client  or  principal  of  the  know- 
ledge to  be  imputed,  the  act  done  by  the  solicitor  or  other 
ageut  cannot  be  said  to  have  been  done  by  him  in  his  character 
as  such,  but  in  the  character  of  a  party  to  an  independent  fraud, 
so  that  the  fraud  is  not  to  be  imputed  to  the  principal  as  an  act 
done  by  his  agent  (c). 

But,  in  order  to  bring  a  case  within  the  exception,  two 
conditions  appear  to  be  necessary. 

First,  it  must  be  made  out  that  distinct  fraud  was  intended 
in  the  very  transaction,  so  as  to  make  it  necessary  for  the 
solicitor  to  conceal  the  facts  from  his  client  in  order  to  defraud 
him.  So,  where  a  solicitor  took  a  mortgage  of  an  equity  of 
redemption  and  sub-mortgaged  it,  he  subsequently  joined  with 
the  first  mortgagee  and  the  mortgagor  in  a  new  mortgage,  and, 
acting  as  solicitor  for  all  parties,  he  concealed  the  sub-mortgage 
from  the  new  mortgagee :  it  was  held  that  the  new  mortgagee 
was  affected  by  the  solicitor's  knowledge  of  the  sub-mortgage, 
and  took  subject  to  it.  Sir  Q.  Turner,  L.  J.,  considered  that 
this  case  did  not  fall  within  the  exception,  which,  in  his  view, 
applied  only  to  cases  where  there  is  fraud,  independently  of 
the  question  whether  the  act  which  had  been  done  was  made 
known  or  not ;  but,  in  such  cases  as  that  then  before  his  lord- 
ship, the  question  of  fraud  wholly  depends  upon  whether  the  act 
which  has  been  done  has  been  made  known  or  not  {d). 


(a)  Kennedy  t.  Greeny  3  My.  &  K. 
699 ;  JFaldff  y.  Gray,  L.  R.  20  Eq. 
251. 

{b)  Kennedy  t.  Green,  sup. ;  Thomp' 
son  y.  Cartwrxghty  33  Beay.  178.  See 
Me  European  Bank^  Exp,  Oriental  Com' 
mereial  Bank,  L.  B.  6  Ch.  358. 

{e)  Cave  y.  Oaw,  15  Oh.  D.  639,  644. 


See  Espin  y.  Femhertony  3  De  G-.  &  J. 
547;  Eoli4ind  y.  Hart,  L.  R.  6  Ch. 
678. 

{d)  Atterbury  y.  JTdllis,  8  De  G. 
M.  &  a.  454.  See  Holland  y.  Hart, 
L.  B.  6  Oh.  678,  at  p.  683 ;  Cave  y. 
Coi^,  15  Oh.  D.  639  ;  Dixon  y.  Winch, 
inf. 
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Secondly,  the  fraud  must  be  so  effectually  concealed  that  the       Chap, 
client  himself,  or  an  independent  solicitor,  if  employed  by  him,      Lviil. 
would  not  have  had  his  attention  called  to  the  suspicious  cir-    8  *  \y^)' 
oumstances  attending  the  transaction,  and  have  been  put  on  in-  Fraud  must 
quiry.    So  where  the  fraud  was  apparent  on  the  face  of  the  deed  eflfectuaUy 
fraudulently  obtained,  it  was  held  that,  though  the  mortgagee  «>aoealed. 
would  not  otherwise  have  been  fixed  with  notice  of  the  fraud, 
yet  that  the  suspicious  circumstances  under  which  the  fraud  was 
committed  were  such  as  would  have  put  an  independent  solici- 
tor, if  employed  by  the  mortgagee,  on  inquiry,  and,  accordingly, 
fixed  the  mortgagee  with  notice  of  the  fraud  as  if  he  had 
employed  such  solicitor  {e). 

So  there  may  be  such  a  general  agency  of  the  solicitor  for  the 
client  that  the  knowledge  of  the  solicitor  must  be  imputed  to 
the  client ;  and  where  a  client  places  himself  entirely  in  the 
hands  of  his  solicitor,  he  cannot  be  allowed  to  set  up  his  actual 
ignorance  of  matters  which  were  within  the  knowledge  of  his 
solicitor  (/). 

Moreover,  the  exception  will  not  extend  so  as  to  prevent  a  client  Extent  of  the 
from  being  affected,  through  his  solicitor,  with  notice  of  matters  ^^^'^P*""'* 
relating  to  the  transaction,  other  than  the  fraud  itself,  but  which 
the  fraud  was  intended  to  conceaL  Thus,  where  a  solicitor- 
trustee  sold  trust  property,  forging  the  signatures  of  his  co- 
trustees to  the  conveyance,  to  a  purchaser  for  whom  he  acted 
as  solicitor  in  the  matter,  it  was  held  that  the  purchaser  had, 
through  the  solicitor,  constructive  notice  of  the  trust.  Sir  B.  T. 
Kindersley,  V.-C,  said :  "  But  if  the  client  would  be  affected 
with  constructive  notice  of  a  trust,  the  existence  of  which  is 
known  to  his  solicitor  in  the  case  where  there  is  no  fraud,  the 
fact  that  the  solicitor  is  committing  a  fraud  in  relation  to  that 
trust  cannot  afford  any  reason  why  the  client  should  not  be 
affected  with  constructive  notice  of  the  existence  of  the  trust. 
It  is  the  existence  of  the  trust,  and  not  the  fraud,  of  which  he 
is  held  to  have  constructive  notice ;  and  the  constructive  notice 
of  the  existence  of  the  trust  must  be  imputed  to  him,  whether 
there  is  a  fraud  relating  to  it  or  not "  (g). 


(e)  Kennedy  t.  Grem^  8  My.  &  K.  (/)  Dixon  t.   Wtneh,  (1900)  1  Ch, 

699.    See  Taylor  r.  London  and  County      ^^Jj^^^^^,^^  ^,  g^^,^  L.  ^    2  Eq. 
Banking  Co.,  (1901)  2  Oh.  231,  C.  A.  134,  142. 
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A  further  exception  to  the  mle  that  a  dient  or  prindpal  is 
affected  by  notice  through  his  solicitor  or  other  agent  aiiaea 
where  there  is  evidence  of  conspiracy  or  oollosjon  between  a 
solicitor  or  other  agent,  who  acts  for  both  parties,  and  one  of 
the  parties  to  the  prejudice  of  the  other.  So,  ivhere  on  a  mort- 
gage hy  a  hnsband  and  wife  of  the  wife's  real  estate  to  secure 
an  advance  to  the  hnsband,  they  falsely  informed  the  mortgagee 
that  there  was  no  settlement,  and  their  solicitor,  who  also  acted 
for  the  mortgagee  in  the  matter,  being  aware  of  the  existence  of 
a  settlement,  concealed  it  from  the  mortgagee  with  the  privity 
and  acquiescence  of  the  mortgagors,  it  was  held  that  the  mort- 
gagee was  not  affected  with  notice  of  the  setUement  (A). 

It  maybe  here  remarked  that,  though  a  solicitor  maybe  fixed 
with  constructive  notice,  so  as,  through  him,  to  affect  his  dient, 
such  notice  will  not  necessarily  be  deemed  to  render  the  solicitor 
constructively  a  trustee,  so  as  to  be  liable  personally  to  make 
good  losses  occasioned  by  his  omission  to  make  further  in- 
quiries (t). 

The  mere  fact  that  a  loan  by  one  joint  stock  company  to 
another  is  negotiated  by  parsons  who  are  directors  or  officers  of 
both  companies,  and  that  the  mortgage  is  prepared  by  a  solicitor 
who  acts  for  both  companies,  is  not  sufficient  to  affect  the  mort- 
gagee company  with  notice  of  any  illegaliiy  in  the  purpose  to 
which  the  loan  is  to  be  applied  (k). 

Imputed  knowledge  does  not  extend  to  matters  relating  to 
motives  and  objects  (/). 


(A)  Sharpe  t.  F&y,  L.  B.  4  Ch.  35. 
Bee  KeaU  ▼.  FhiUipt,  18  Ch.  D.  560. 

{%)  WiUianu  y.  JFUlianu,  17  Ch.  D. 
437. 

{k)  Be  MarteiUes  Externum  Mail,  Co., 


L.  B.  7  Ch.  161 ;  Se  Hampehire  Lemd 
Co.,  Exp.  Portsea  Inland  Building  8oc., 
(1896)  2  Ch.  743. 

(/)  Eyre  v.  Burmeeter,  10  H.  L.  C. 
90. 
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Chap. 
Section  III.  c  g  /j\* 


Of  Loss  op  Priokitt  by  Failure  to  obtain  or  retain 

Title  Deeds. 

L — ^Hotice  from  Absence  of  Title  Deeds. — ^It  has  been  seen  that,  Importanoe 
as  a  general  role,  a  mortgagee  is  entitled  to  expect  from  a  mort-  mortgagee  of 
gagor  conveying  any  property  or  interest  therein,  delivery  of  S^^?^^* 
all  deeds  and  documents  of  title  relating  to  such  property  or 
interest,  of  which  the  mortgagor  himself    has  the  right  of 
custody  (w). 

It  is  obvious  that  if  the  mortgagor,  instead  of  delivering  the  Effect  of 
title  deeds  to  the  first  mortgagee,  is  sdlowed  to  retain  them  in  deeds^ln 
his  own  possession,  he  will  be  thereby  enabled,  by  suppressing  postponing 
the  prior  mortgage,  to  deal  with  the  property  as  if  he  were  the  branoe. 
owner  of  it  free  from  incumbrances ;  and,  accordingly,  in  order 
to  prevent  a  subsequent  incumbrancer  or  purchaser  who  has  no 
notice  of  the  mortgage,  from  being  defrauded,  a  prior  mort- 
gagee,  who  has  allowed  the  mortgagor  to  retain  or  regain 
possession  of  the  title  deeds,  has  been  postponed  to  a  subsequent 
incumbrancer  or  purchaser  for  value  without  notice,  who  hcus 
obtained  from  the  mortgagor  delivery  of  the  deeds. 

Where  priority  is  gained  by  a  second  incumbrancer  over  the  "Wliether 
first  by  obtaining  possession  of  the  title  deeds,  such  priority  Lcondmort- 
does  not  enure  to  a  third  incumbrancer  as  a  matter  of  course ;  p^  ^^J^ 

for  benefit  of 

it  does  where  the  third  incumbrancer   has  ascertained  that  subsequent  in- 
the  deeds  are  in  the  possession  of  the  second  incumbrancer  c'*™*>"^®«"'- 
apparently  as  first  mortgagee  (n). 

As  the  delivery  of  the  title  deeds  gives  an  assurance  of  the 
character  of  first  incumbrancer,  and  generally  speaking,  that 
the  legal  estate  is  acquired  by  the  conveyance,  so  the  non- 
delivery of  the  title  deeds,  until  otherwise  explained,  is  an 
intimation  that  there  may  be  a  prior  incumbrancer  to  whom 
they  have  been  delivered  (o). 

Notice  that  the  title  deeds  are  in  the  possession  of  a  third  Effect  of 
person  will  generally  be  sufficient  to  set  a  purchaser  or  mort-  ^^e^  ^re  in 
gagee  upon  inquiry,  to  ascertain  whether  the  party  holding  the  P*5??2*®^  ^* 
deeds  has  a  charge  or  claim  on  the  estate,  and  may  be  held, 

(m)  Afa$y  p.  S27.  1360  ei  uq, 

(ft)  Clarke  t.  Fdhner,  21  Gh.  D.  124.  (o)  Dav.  Cony.  vol.  ii.  pt.  2,  pp.  239, 

See  further  on  this  point,  infra^  pp.       240. 
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Poeflesflion  of 

mortgager's 

solicitor. 


Whithread  v. 
Jordan, 


Mere  absence 
of  deeds  not 
notice. 


under  the  circumstanoes,  to  be  notice  of  the  nature  and  amount 
of  such  charge  or  claim  {p). 

An  equitable  mortgagee  by  deposit  of  title  deeds  will  have 
preference  over  a  subsequent  purchaser  or  mortgagee  of  the 
legal  estate,  with  notice  of  the  charge  by  deposit  (^).  And 
notice  will  be  implied  from  the  nature  of  the  transaction,  as  if 
the  subsequent  purchaser  or  mortgagee  was  informed  that  the 
creditor  was  in  possession  of  the  title  deeds,  and  neglected  to 
make  inquiry  for  what  purpose  he  held  them,  which  is  crasm 
negligentia  (r). 

But  notice  that  the  deeds  are  in  the  possession  of  the  solicitor 
of  the  depositor  is  not  notice  of  an  equitable  mortgage  of  such 
solicitor,  because  it  is  in  the  usual  course  of  affairs  that  the 
solicitor  should  hold  his  client's  deeds  (a). 

The  decision  in  the  case  of  Whitbread  v.  Jordan  (^),  so  far  as 
it  may  be  regarded  as  based  on  the  general  rule  above  referred 
to,  affords-  an  instance  of  a  somewhat  stringent  application  of 
that  rule,  so  as  to  affect  a  mortgagee  with  notice  of  a  prior 
charge  by  reason  of  absence  of  title  deeds.  In  that  case,  the 
plaintiffs  were  brewers,  and  Jordan  was  a  publican  whom  they 
supplied  with  beer.  Jordan,  in  accordance  with  the  usual  prac- 
tice obtaining  between  publicans  and  brewers  in  the  metropolis, 
deposited  the  title  deeds  of  the  property  with  the  plaintiffs 
to  secure  an  advance;  he  afterwards  gave  to  one  B.  a  legal 
mortgage  of  the  property  as  security  for  an  antecedent  debt. 
B.,  at  the  time  of  taking  the  security,  had  notice  of  Jordan's 
debt  to  the  plaintiffs  and  of  the  practice  existing  between 
brewers  and  publicans,  but  he  made  no  inquiry  of  the  brewers. 
It  was  held  that,  under  these  circumstances,  B.  had  construc- 
tive notice  of  the  plaintiffs'  equitable  charge,  inasmuch  as  the 
absence  of  title  deeds  put  him  on  inquiry  which  he  omitted  to 
make. 

But  it  has  been  repeatedly  held  that  the  mere  absence  of  the 
title  deeds  will  not  per  se  postpone  a  legal  mortgagee  to  a  subse- 


(p)  Birch  V.  JSllamet,  2  Anst.  427 ; 
Stem  y.  Mitt,  13  Yes.  114  ;  Jhyden  y. 
Frost,  3  My.  &  Or.  670 ;  Maxjield  v. 
Burton,  L.  B.  17  Eq.  15. 

(q)  Jones  y.  Williams,  24  Beay.  47 ; 
Zeiffh  y.  Lloyd,  35  Beay.  455. 

(r)  Jliem  y.  Mill,  13  Ves.  114  ; 
Oliver  y.  Sinton,  (1899)  2  Gh.  264, 
0.  A. 


{s)  Bozon  y.  Williams,  3  T.  &  J.  150. 
And  see  Lloyd  y.  Atttoood,  3  Be  G.  & 
J.  614.  651.  But  Bee  Biehards  y.  Blattel, 
Or.  &  Ph.  79. 

(0  1  Y.  &  0.  Exoh.  303  ;  4  Y.  &  O. 
Ex.  563.  See  also  Maxfield  y.  Burton^ 
L.  R.  17  Eq.  15 ;  Spetuser  y.  Clarke,  9 
Gh.  D.  141 ;  Jared  y.  Clements,  (1903) 
1  Gh.  428,  0.  A. 
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quent  inoumbranoer  who  obtains  possession  of  the  deeds  by  fraud  Chap, 
of  the  mortgagor,  nor  affect  such  a  mortgagee  with  notice  of  the  LVm. 
lien  of  a  prior  incumbrancer  in  whose  possession  the  deeds  are,  if  §  ^  W* 
the  mortgagee,  having  the  protection  of  the  legal  estate,  has  made 
and  prosecuted  with  due  diligence  inquiries  as  to  the  deeds;  and 
has  been  given  a  reasonable  excuse  for  their  non-production. 
In  such  a  case,  there  is  no  sufficient  proof  of  fraud  or  gross 
negligence  on  his  part  as  to  affect  him  with  constructive 
notice  {u).  Thus  a  legal  mortgagee,  though  without  the  title 
deeds,  was  not  fixed  with  notice,  where  he  had  inquired  and 
was  assured  by  the  mortgagor  that  aU  the  title  deeds  had  been 
delivered  to  him  {x) ;  so  where  the  mortgagor  promised  to 
deliver  the  deeds,  but  at  the  time  of  the  execution  of  the  mort- 
gage made  some  excuse  for  not  doing  so,  as  that  they  were  in 
the  country  {y) ;  and  generally  where  the  mortgagee  is  misled 
by  false  information  (s).  But  the  false  information  will  be  no 
excuse,  if  the  truth*  can  be  arrived  at  by  inquiry  from  other 
persons ;  as  where  a  puisne  mortgagee  was  informed  that  the 
prior  incumbrancer  only  had  a  judgment  or  warrant  of  attorney 
when  he  really  had  a  mortgage  (a).  So,  where  the  mortgage 
being  of  a  reversion,  the  mortgagor  asserted  that  the  deeds  were 
in  the  hands  of  a  tenant  for  life  (b). 

In  Jones  v.  Smith  (c),  a  mortgagee  having  notice  that  a  settle-  False  answers 
ment  was  executed  on  the  marriage  of  the  mortgagor  and  his  ^  to^dee^ 
wife,  but  being  informed  that  it  did  not  relate  to  the  husband's 
real  estate,  was  held  not  to  have  constructive  notice  of  the 
contents  of  the  settlement,  which  in  fact  included  the  property 
mortgaged.  So,  in  Frazer  v.  Jones  {d)^  it  was  held  that  a 
statement  falsely  made  by  the  mortgagor,  and  recited  in  the 
mortgage  deed,  that  he  had  already  made  a  prior  charge  in 


{u)  Plumb  y.  Fluitt,  2  Anst.  432 ; 
Setoitt  y.  Zoosetnorey  9  Ha.  449,  458 ; 
Oolf/er  y.  Finch,  6  H.  L.  C.  905  ; 
Roberts  y.  Croft,  2  De  G.  &  J.  1  ; 
Peyfy^Herriek  y.  Attwood,  2  De  G-.  & 
J.  37 ;  Attwbury  .y.  Wallia,  8  De  Or. 
M.  &  G-.  454  ;  Hipkint  y.  Amery,  2 
Oifl.  292  ;  Rateliffe  y.  Barnard^  L.  B. 
6  Ch.  652. 

{x)  Hum  y.  Ehnes,  2  De  G.  F.  &  J. 
578  ;  IHx(m  y.  Muckleston,  L.  B.  8  Ch. 
155. 

(y)  Head  y.  EgertoHy  3  P.  "Wms.  280 ; 
Flumb  y.  FluUty  sup.  ;  Hewitt  y.  Xoom- 
more^  2  Anst.  432  ;  Espin  y.  PemberUm, 
8  De  G.  &  J.  647 ;  Agra  Bank  v.  Barry, 


L.  B.  7  H.  L.  135. 

(z)  Jonet  y.  Smith,  1  Ha.  43 ;  Jones 
y.  WiUiamt,  24  Beay.  47  ;  bat  see 
Oliver  y.  HinUm,  (1899)  2  Ch.  264, 
C.  A. 

(a)  Ladbroke  y.  Lee,  4  De  G.  &  S. 
106  ;  Tayhr  y.  Baker,  6  Pri.  306  ; 
Heathome  y.  Darling,  1  Koo.  P.  C.  5 ; 
Broadbent  y.  Barlow,  3  De  G.  F.  &  J. 
570 ;  Jared  y.  Clements,  (1903)  1  Ch. 
428,  C.  A. 

{b)  See  Tourle  y.  Band,  2  Bro.  C.  C. 
650. 

(e)  I  Ha.  43. 

(d)  17  L.  J.  Ch.  353.  See  Jared  y. 
Clements^  iup^ 
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Chsp.  favour  of  a  third  person,  did  not  make  it  incumbent  on  the 
LVnL  mortgagee  to  inquire  into  the  truth  of  such  prior  charge,  and 
§  ^  W'  was  an  excuse  for  not  demanding  production  of  the  title  deeds, 
which  were,  in  fact,  retained  by  the  mortgagor,  and  were 
afterwards  deposited  b j  him  with  a  subsequent  mortgagee  as 
security  for  a  loan;  and,  accordingly,  that  the  false  recital 
did  not  operate  to  enlarge  and  give  priority  to  the  subsequent 
mortgage. 

So,  where  a  joint  stock  company  issued  debentures  charging 
all  its  property,  present  and  future,  with  a  proviso  that  the 
company  should  not  create  any  mortgage  or  charge  in  priority 
to  the  debentures,  and  subsequently  gave  a  mortgage  of  a 
specific  fund  to  a  third  person  to  secure  a  loan ;  the  solicitor  of 
the  mortgagee  knew  of  the  issue  of  debentures,  but  being  misled 
by  the  managing  director  of  the  company  into  believing  that 
they  were  issued  in  such  a  form  as  not  to  affect  his  client's 
security,  he  did  not  require  production  of  the  form ;  the  mort- 
gagee gave  notice  to  the  holders  of  the  fund  before  the  deben- 
ture holders :  it  was  held  that  the  mortgagee  was  not  affected 
with  constructive  notice  of  the  restrictive  clause  in  the  deben- 
tures so  as  to  lose  his  priority  over  the  debenture  holders  {e). 
Bemtrki  on  It  may  be  observed  that  the  case  of  Whitbread  v.  Jordan  ( /) 
is  distinguishable  from  the  last-mentioned  cases  on  the  ground 
that  in  the  latter  cases  the  subsequent  mortgagee  did  inquire 
as  to  the  absent  title  deeds,  and  received  misleading  answers 
with  regard  to  them ;  but  in  the  former  case,  the  second  mort- 
gagee did  not  make  any  inquiry  whatsoever;  moreover,  the 
decision  in  that  case  appears  to  have  been  mainly  based  on  the 
ground  that  the  second  mortgagee  had  wilfully  and  designedly 
abstained  from  inquiry  of  the  brewers,  so  as  to  be  guilty  of 
wilful  blindness,  bringing  the  case  within  the  second  class  of 
cases  referred  to  in  Jones  v.  Smiih  (^),  in  which  a  mortgagee  or 
purchaser  will  be  affected  with  constructive  notice  where  the 
Court  is  satisfied  that  he  has  wilfully  abstained  from  inquiry  for 
the  purpose  of  avoiding  notice.  This  decision  was  approved  by 
Lord  Lyndhurst  on  the  hearing  of  Jones  v.  Smith  on  appeal  (A), 
and  his  lordship  considered  that  the  case  was  one  at  least  of 

{e)  Engluh  and   Seottish  MereantiU  (f)  1  Y.  &  0.  Ex.  808  ;  4  Y.  &  G. 

Invetlmmt  Trust  t.  Brftnton,  (1892)  2  App.  563. 

Q.  B.  700,  C,A.;IU  Vallgtort  Sanitary  Q)  1  Ha.  43. 

Laundry  Co,,  (1903)  2  Oh.  654.  (h)  1  Fh.  255. 


foregoing 


ABSENCE  OP  TITLE  DEEDS.  1367 

negligence  so  gross,  if  not  of  wilful  blindness,  that  if  allowed  it       Chap, 
would  be  a  cloak  to  fraud.  IVIII. 

In  the  subsequent  case  of   West  v.  Reid  (t),  Wigram,  V.-C, ? !__. 

explained  that,  in  laying  down  the  above  rule  in  Jones  v. 
Smith  (A;),  he  did  not  mean  to  exclude  cases  of  negligence  so 
gross  (crassa  negligentia)  that  a  Court  might  treat  it  as  evidence 
of  fraud,  impute  a  fraudulent  motive  to  it,  and  visit  it  with  the 
consequence  of  fraud,  though  morally  speaking  the  party 
charged  might  be  perfectly  innocent. 

The  rule  is  well  settled  that  if  a  mortgagee  makes  no  inquiry  Omiflsion  to 
after  the  title  deeds,  that  is  such  gross  negligence  as  will  inqidEyas 
postpone  him  to  the  lien  of  a  person  in  whose  possession  they  ^  ^e^* 
are  (/). 

So  where  the  trustee  of  a  marriage  settlement,  whereby 
certain  leasehold  houses  had  been  assigned  to  him,  made  no 
inquiries  as  to  the  title  deeds  which  had  been  previously 
deposited  by  the  settlor  with  his  bankers  as  security  for  a  loan, 
it  was  held  that  the  omission  to  inquire  prevented  the  trustee 
from  availing  himself  of  his  legal  estate,  so  as  to  obtain  priority 
over  any  advances  made  by  the  bank  previously  to  their  receipt 
of  notice  of  the  settlement  (m). 

A  purchaser  of  leaseholds,  having  paid  part  of  the  purchase- 
money  without  calling  for  the  deeds,  was  fixed  with  notice  of  a 
concealed  deposit  thereof,  but  not  of  a  deposit  of  a  spurious 
lease  (n). 

A  mortgagee  is  not  to  be  postponed  because  he  has  not  made  Inoraiplete 
all  the  inquiries  after  the  deeds  which  could  or  might  have  been  "^^^"'y* 
made  (o) ;  and  it  may  perhaps  be  considered  that  the  decision 
in  Whitbread  v.  Jordan  (p)  went  too  far,  and  cannot  well  be 
reconciled  with  later  cases. 

If  a  mortgagee  makes  inquiry  and  receives  incomplete  infor- 
mation, he  is  boimd  to  prosecute  his  inquiry  imtil  he  is  satis- 
factorily and  completely  informed  as  to  the  state  of  the  title ; 
where  a  party  relies  on  his  ignorance  of  facts,  he  must  show  not 

(•)  2  Ha.  240.  (m)  Lloyd' t  JBankinff  Co,  v.  /omm,  29 

(it)  1  Ha.  43.  Ch.  D.  221. 

m   Wwthxngtm  v.  M<yrgan,  16  Sim.  W  ^(A'**'"  ▼•  Amtry,  2  Gi«.  292. 

647  ;  Stein  y.  Stein,  16  W.  B.  69  (Ir.).  (o)  KewxH  y.  Lootemore,  9  Ha.  449  ; 

Bee  Ogihrie  y.  /m/tmom,  2  Giff .  363  ;  Eapin  v.  Pen^>0rUm,  3  De  G.  &  J.  647. 
Spencer  y,  Clarke,  9  Ch.  D.  137;  Oliver  (p)  1  Y.   &  C.  Ex.    321,  ante,  p. 

y.  Hintm,  (1899)  2  Ch.  264,  C.  A.  1364. 


tva  z»',9y*  ^F  ^.arr-rAiiHZ'^  ?ari:HrrY. 


*  ^4^  ii>^4  ip^4L  1L  s^nriKiuurina  '^oc  "^Lsir  jwie  i^ui  nML  beiaH 
'V^  1  'rx.r  ^{\irA.Wu^  iaiginihruii^g,  ud  sift  mcrtzi^tt  suds  ao 

m 

ir.i'ntr*  '>r«uii*r  nuir^ij  &7  "sa  a£«9u*«  <i£  ^ii*  tfnle  iseis,  "miusn  lie 
iuM  '. Vai?^  L~j»  sftcnrirr  vitbvi^  £sK:d  or  hieet'  gmaa  ae^igenee 
r.ft  r.lii  piwt  *  ;  r-trjirwi*^,  wi*pt  m  b»  kncwLedg*  of  aLcL  facta 
M  w^'y*^  !tf»d  acT  L^iuiflt  i&ac  to  makft  ziq-LErLO^  ami  he  aT*:ada 

a  rt^'ff^^y^i^  ]er,dLz^  cr.iu^  <xi  a  se^iirftT.  and  Gce  wiko  takes 
a  ^^riT.rj  fr/r  a  pr^^^xf^nig  ^koc,  aa  frar^  ma j  more  leadil j 
!>«»;  i::,irMtfA  tv/ta  aa  aljeenoe  of  izL'^ifzj  ^  the  deeds  in  the 
latt/^  <:aii«  than  th«  forroer^  hot  tLere  is  no  distinction  in  hnr  (j^). 


iL— la  what  Cases  Obdsmi  ef  HertBagee  U  aMaia  sr  lelaim 
Posigsiiaa  ef  Title  Beeis  will  peslyeu  kis  Seearitf  .— The  qoea- 
tjV/n  M  Uf  wFiat  will  amr>ant  to  want  of  reasonable  diligenoe  on 
i}u9  peat  of  a  prior  mortgagee  in  not  calling  for  the  title  deeds, 
s^/  as  to  gire  to  a  pnisne  mortgagee,  who  is  in  poasesnon  of  the 
d/^;ds,  a  preference  orer  him,  has  been  made  the  subject  of  mndi 

V^fTtfiMr  Tlie  early  doctrine  ceifainlj  was,  that  the  mere  want  of 

wMttln  '  J9ffimf9mffn  was  mu;h  evidence  of  fraod  on  the  part  of  the  first 
Y^mmum  iutnimimLJu^ir.  thondi  clothed  with  the  lesiJ  estate,  as  of  itself 
Ituwi.  14)  \)fm,\Hme  his  secnnty  (j/)»    A  contraij  opinion  was,  however, 

ent/frtiiined  hj  Lord  Thnrlow,  who  held  there  mnst  be  a  volnn- 
taiy  leaving  of  the  title  deeds  to  entitle  the  second  mortgagee 

{ft)  IFason  r.  Wariing^  15  Bear.  161,  17  Eq.  16 ;  Spmiaer  r.  Clark$,  9  Gh.  J). 

\hY),  141. 

(r)  Oarnham  r.  Hkipper^  66  L.  J,  (u)  Sup. 

0}i.  20^.  \x)  Baiay  y.  MeXewm,  35  Beav. 

Im,  riumb  r.  riuiU,  Fonb.  Eq.  (5th  177. 

tuX.)  roL  I.,  p.  167,  n.   8eo  tup.  Worth'  (y)  SeeSyaa  t.  SolU,  1  Atk.  165  ; 

ingfon  ¥.  Morgan,  16  Sim.  547.  OoodtUU  v.  Motyan,  1  T.  R.  762 ;  Bight 

H)  Whitbr$ad  r.  Jordan,  1  T.  &  0.  r.  BuekneU,  2  B.  &  Ad.  278  ;  ifMii  t. 

Rx.  a2N  ;  Mat^ld  r.  i^ifr/on,  L.  B.  Egtrton,  3  P.  Wms.  280. 
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to  postpone  the  prior  inomnbranoer  (2).    The  like  opinion  was       Chap, 
entertained  by  Lord  Cowper  (a),  and  confirmed  by  a  decision      LVIII. 
of  the  Court  of  Exchequer,  in  Plumb  v.  Fluitt  {b).    In  Evans  v.      §  ^  (ii)> 
SickneU{c)y  Lord  Eldon,  0.,  denied  it  to  be  an  old-established 
rule  that  a  second  mortgagee  with  the  title  deeds,  without  notice 
of  any  prior  incumbrance,  should  be  preferred.     The  result  of 
these  decisions  is  to  establish  the  principle  that  the  want  of  pos- 
session of  the  title  deeds  by  the  first  mortgagee  is  open  to 
explanation,  and  is  Gnljprimd/aciey  and  not  conclusive,  evidence 
of  fraud  {d).    It  is  plain  that  a  man  may  in  many  cases  entrust 
another  with  all  the  indicia  of  ownership,  including  the  legal 
title,  and  yet  not  deprive  himself  of  his  equitable  rights  (e). 

In  a  recent  case  (/),  Sir  E.  Fry,  L.  J.,  in  delivering  the  Modem 
judgment  of  the  Court  of  Appeal,  after  reviewing  the  earlier  stated?* 
decisions  on  this  point,  thus  summed  up  the  law  on  the  subject : 
"  The  authorities  which  we  have  reviewed  appear  to  us  to  justify 
the  following  conclusions :  (1)  That  the  Court  will  postpone  the 
prior  legal  estate  to  a  subsequent  equitable  estate  (a)  where  the 
owner  of  the  legal  estate  has  assisted  in  or  connived  at  the  fraud 
which  has  led  to  the  creation  of  a  subsequent  equitable  estate, 
without  notice  of  the  prior  legal  estate,  of  which  assistance  or 
connivance  the  omission  to  use  ordinary  care  in  inquiry  after 
or  keeping  title  deeds  may  be,  and  in  some  cases  has  been  held 
to  be,  sufficient  evidence,  where  such  conduct  cannot  otherwise 
be  explained;  (b)  where  the  owner  of  the  legal  estate  has 
constituted  the  mortgagor  his  agent  with  authority  to  raise 
money,  and  the  estate  thus  created  has,  by  the  fraud  or  mis- 
conduct of  the  agent,  been  represented  as  being  the  first  estate. 
But  (2)  that  the  Court  will  not  postpone  the  prior  legal  estate 
to  the  subsequent  equitable  estate  on  the  ground  of  any  mere 
carelessness  or  want  of  prudence  on  the  part  of  the  legal 
owner*'  (g). 

First.    In  the  following  cases  the  legal  mortgagee  was  post-  Where  mort- 
poned  by  reason  of  his  having  assisted  in  or  connived  at  fraud  ^^^,^^. 
by  noRleotinfi:  to  obtain  or  keep  the  title  deeds.  po^  of  deeds 

'^       o  G  r  fraudulently. 

(«)  Tourle  y.  Sand,  2  Bro.  C.  C.  650.  Broum  y.  Stedman,  44  W.  B.   468  ; 

(a)  Peter  y.  Ruuell,  2  Vern.  726.  Taylor  y.  RuueU,  (1892)  A.  G.  244. 

(b)  Fonb.  Eq.  (5th  ed.)  yol.  i.,  p.  (e)  SimtMr  y.  JTebtter,  (1902)  2  Ch. 
167  ;  2  Anst.  432.  163,  per  Farwell,  J. 

(£}  Sup,    And  see  Allen  y.  Knu^htf  (/)  Northern  Counties  of  England,  ^r. 

16  L.  J.  Ch.  370.  Co,  y.  fFhipp,  26  Ch.  D.  482,  at  p.  494, 

{d)  Stevens  y.  StevenSy   2  CoU.   20 ;  C.  A.     See  Union  Bank  of  London  y. 

JBeekett  y.  Cordley,  I  Bio.  C.  0.  363 ;  Kent,  39  Ch.  D.  238,  C.  A. 

Faipte  y.  Compton,  2  T.  &  C.  Ex.  457  ;  (^)  But  aeep^tf  p.  1366. 
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ChaP'  Where  a  firflt  mortgagee,  who  took  a  oonyeyanoe  of  the  legal 

^^^'  estate,  omitted,  on  completion  of  his  mortgage,  to  obtain  the 
^  ^  ^'  title  deeds  from  the  mortgagor,  who,  being  thus  enabled  to  show 
a  good  title,  mortgaged  the  property  to  a  second  mortgagee 
without  notice  of  the  first  mortgage,  it  was  held  that  the  first 
mortgagee  mnst  be  postponed,  as  he  mnst  be  deemed,  under  the 
circumstances,  to  have  been  accessoiy  to  drawing  in  the  second 
mortgagee  to  lend  his  money  (A).  So,  where  a  mortgagee,  by 
demise  for  a  term  of  years,  negligently  left  the  conveyance  of 
the  fee  in  the  hands  of  the  mortgagor,  who  deposited  it  with 
another  person  as  security  for  a  loan,  notice  of  the  prior  mort- 
gage not  being  proved,  and  being  denied  by  the  answer,  it  was 
held  that  the  depositee  was  entitled  to  priority  over  the  prior 
mortgagee  (i).  In  both  the  cases  here  referred  to,  it  was  held 
that  the  first  mortgagee  could  not  claim  delivery  of  the  deeds 
except  upon  payment  of  all  that  was  due  upon  the  security  by 
deposit. 

Where  a  legal  mortgagee,  under  circumstances  amounting  to 
wilful  negligence,  allows  the  mortgagor  to  retain  the  title  deeds, 
he  will  lose  his  priority,  not  only  as  against  a  second  mort- 
gagee, who  has  obtained  the  deeds,  but  also  as  against  any  sub- 
sequent incumbrancer  who  makes  inquiry  and  ascertains  the 
position  of  the  deeds,  and  lends  his  money  in  the  belief  that  the 
holder  of  the  deeds  is  the  only  prior  incumbrancer  (A-). 

These  rules  apply  so  as  to  deprive  a  purchaser  of  the  protec- 
tion of  the  legal  estate.  Thus,  if  the  vendor  convey  the  legal 
estate,  but  is  allowed  by  the  purchaser  to  retain  the  title  deeds, 
an  equitable  deposit  thereof  by  the  vendor  is  preferred  to  the 
legal  estate  (/) ;  so,  also,  where  a  purchaser  of  leaseholds  omitted 
to  require  the  counterpart  of  an  underlease  which  had  been 
deposited  by  the  vendor  by  way  of  equitable  mortgage  (w). 

So,  in  an  Irish  case  (n),  where  purchasers  of  leaseholds  entered 
on  the  premises,  and  expended  money  in  erecting  buildings 
thereon,  without  taking  an  assignment  of  the  lease  or  obtaining 
the  title  deeds,  and  the  vendor  subsequently  deposited  the  deeds 
with  a  bank  as  security  for  an  advance  to  himself :  it  was  held 

(A)  Head  v.  EgerUm,  3  P.  Wms.  280.  (/)  Peto  v.  Hammond,  30  Beav.  496. 

See  Stanhope  v.  Earl  Vemey,  2  Ed.  81.  .   .  Vra^Mi*i  ^  Wmi^  9i  T   TVS 

(t)   Wiieman  v.  Wetiland,  1  Y.  &  J.       ^^r^  Frankhn  v.  Hinoes,  24  L.  T.  N.  S. 

117.     See   Wormald  v.   Maitland,   36      '**^* 

L.  J.  Oh.  69.  («)  Be  SloaneU  JEste/tf  (1896),  llr.  B. 

(*)  Clarke  v.  Palmer,  21  Ch.  D.  124.       146. 
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that  th,e  bcmk,  though  they  had  not  called  for  a  legal  mortgage,       Chap, 
were  entitled  in  priority  to  the  purchasers  to  the  extent  of  all      Lviil. 
advances  made  on  the  security  of  their  equitable  mortgage  prior      ^  "  W* 
to  notice  of  the  claim  of  the  purchasers. 

Where  two  mortgages  of  the  same  estate  are  made  simul-  Simultaneous 
taneously  to  two  persons,  one  of  whom  has  the  deeds  delivered  "^o^^firagreB. 
to  him  and  the  other  makes  no  inquiry  for  them,  the  latter  is 
postponed  (o). 

Again,  if  a  legal  mortgagee  who  has,  in  the  first  instance.  Mortgagee 
obtained  possession  of  the  title  deeds  afterwards  hands  them  ^oritT^y 
back  to  the  mortgagor,  unless  for  a  sufficient  reason  and  for  5^^S?^^ 
a  proper  purpose,  he  will  be  liable  to  lose  his  priority.     Thus,  mortgagor, 
where  a  legal  mortgagee  handed  the  deeds  over  to  the  mort- 
gagor, who  deposited  them  with  a  third  person  as  a  security  for 
an  advance,  it  was  held  that  the  prior  mortgagee  could  not  set 
up  his  legal  estate  so  as  to  claim  priority  over  the  security  by 
deposit  (j)). 

So,  also,  where  the  transferee  of  a  mortgage  by  giving  up  the  Betom  of 
title  deeds,  other  than  the  deed  of  transfer,  to  the  transferor,  f^^^ 
who  was  the  solicitor  of  the  mortgagor,  in  order  that  an  abstract  sale, 
might  be  prepared  for  a  sale  of  the  estate,  enabled  the  solicitor 
to  sell  the  estate  as   unincumbered,   and    abscond  with  the 
purchase-money  {q). 

Similarly,  if  a  mortgagee  by  deposit  of  deeds  returns  the  Return  of 
deeds  to  the  mortgagor,  or  parts  with  them  to  another  creditor  ^gagor'e 
with  the  consent  of  the  mortgagor  on  an  undertaking  that  the  imdertaking. 
deeds  shall  be  restored  to  the  mortgagee  on  payment  of  the 
other  creditor's  debt,  the  mortgagee  will  lose  his  security  (r)  ; 
but  the  debt  due  to  the  mortgagee  will  not  be  cancelled  by  a 
return  of  the  deeds  to  the  mortgagor  («). 

Where  a  lessee  made  a  legal  mortgage  of  his  term  to  secure  an  Where 
advance,  and  afterwards  he  purported  to  execute  another  legal  ^M^wn'o^f 
mortgage  of  the  same  property  to  another  person  to  whom  the  Seeds  is  not 
lease  was  delivered ;  it  was  held  that,  inasmuch  as  no  explana- 
tion was  forthcoming  as  to  how  the  lease  came  to  be  in  the 
possession  of  the  mortgagor  at  the  time  of  the  second  advance, 
the  priority  of  the  first  mortgage  was  lost  (t). 

(o)  Hopffood  y.  Eme$ty  3  De  G.  J.  &  (q)  Stevens  y.  Stevens,  2  Coll.  20. 

S.  U6.  Ir)  Re  DriscoU,  Ir.  R.  1  Eq.  285. 

{p)  Iknole  y.  Saunders,  2  H.  &  M.  («)  Hurst  y.  Beach,  5  Madd.  351. 

242.      See  Fagff  y.   James,   8   L.    T.  (0  Jmm  v.  Ehind,  17  W.  R.  1091. 

N.  S.  5 ;  layard  y.  Maud,  L.   R.  4  See  Speneer  y.  Clarke,  9  Gh.  D.  137  ; 

Eq.  397.  Mason  y.  Rhodes,  58  L.  T.  322. 
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Chap. 

Lvm. 

%  3  (ii). 

Where  mort- 
gagee pftrts 
with  deeds  to 
enable  mort- 
gagor to 
effect  a 
further  loan. 

Allowing 
mortgagor  to 
retain  deeda 
for  pnrpoaea 
of  a  linuted 
loan. 


Loanof  leaae 
for  pnrpoae 
of  aidTance 
from  third 
peiBon. 


Mortgagee 
cannot 
recover  lease 
deposited. 


Prior  aeouriiy 
not  postponed 
where  omis- 
sion to  obtain 
deeds  is  owing 
to  mere  want 
of  prudence. 


Where  deeds 
are  left  with 
persons 
entitled 
thereto. 


Secondly,  a  legal  mortgagee  may  lose  the  pTotection  of  the 
legal  estate  so  as  to  be  postponed  to  a  subsequent  inoumbrancer 
without  notice,  if  he  allows  the  mortgagor  to  retain  the  title 
deeds,  or  hands  them  back  to  him  with  authority  to  raise  money 
by  means  of  them;  in  which  case,  if  the  mortgagor  exceeds  the 
limits  of  his  authority,  the  legal  mortagee  wiU  lose  his  priority 
as  against  the  subsequent  incumbrancer  to  the  full  extent  of  the 
money  so  raised  by  the  mortgagor  {u). 

So,  where  a  first  mortgagee  allowed  the  title  deeds  to  remain 
in  the  possession  of  the  mortgagor,  to  enable  him  to  give  another 
limited  security,  and  the  mortgagor  made  several  mortgages 
beyond  the  one  contemplated,  the  subsequent  mortgagees 
having  no  notice  of  the  first  mortgage:  it  was  held  that  the 
first  mortgagee  must  be  postponed  to  them,  and  that  notice 
of  the  first  mortgage  ought  to  have  been  indorsed  on  the  last 
purchase  deed  (x). 

Where  a  mortgagee  of  leaseholds  lent  the  lease  to  the  mort- 
gagor to  enable  him  to  raise  money  upon  it,  directing  the 
mortgagor  to  inform  the  proposed  lender  of  the  prior  charge, 
and  the  mortgagor  deposited  the  lease  with  his  bankers  as  a 
security  for  a  loan  without  giving  them  notice  of  the  mort- 
gage, it  was  held  that  the  mortgage  must  be  postponed  to  the 
deposit  (y). 

Although  a  mortgagee  of  a  lease  has  the  legal  title  to  the 
lease,  he  cannot  recover  possession  of  it  if  he  has  permitted  the 
mortgagor  to  deposit  it  with  a  third  party  for  value  without 
notice  (s). 

Thirdly,  the  prior  Jegal  estate  will  not  be  postponed  to  the 
subsequent  equitable  estate  on  the  ground  of  any  mere  care- 
lessness or  want  of  prudence  on  the  part  of  the  legal  owner  in 
not  obtaining  the  title  deeds  in  the  first  instance;  or  if  he 
parts  with  them  for  a  proper  purpose,  though  the  result  of 
allowing  the  mortgagor  to  have  possession  of  the  deeds  may 
enable  him  to  deal  with  the  property,  concealing  the  mortgage 
from  a  subsequent  incumbrancer  or  purchaser. 

It  is  not  negligence  to  leave  documents  in  the  possession  of 
the  joint-owner  or  co-partner  (a) ;   or  of  trustees,  where  the 


(«)  Jtimmer  v.  JTebater,  (1902)  2  Ch. 
163. 

(x)  Perry'Herriek  v.  Atttrood,  2  De 
G.  &  J.  21.  See  Broekleshy  v.  Tern' 
perance  Fermanent  Building  See,,  (1895) 


A.  0.  173  ;  RitntMr  y.  Webster,  tup, 
(jr)  Briffffs  T.  Jones,  L.  B.  10  Eq.  92. 

See  Peter  v.  Bussell,  2  Vem.  726. 
(z)  Owen  V.  Knight,  5  So.  807. 
(a)  Cottam  y.  Eastern  Counties  JRaiL 
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mortgage  was  only  a  part  execution  of  a  trust  to  raise  a  larger  Chap, 
sum,  and  the  possession  of  the  deeds  by  the  trustees  was  indis-  LVIII. 
pensable  (6).  8  8  i^)- 

So,  also,  trustees  will  not  lose  priority  by  reason  of  their  Tnutee 
allowing  a  co-trustee  to  have  possession  of  the  title  deeds  of  1^*1^^^^* 
property  over  which  they  have  a  mortgage.     Thus,  where  a  of  oo-trustee. 
person  borrowed  money  from  the  trustees  of  a  settlement  on  the 
security  of  a  mortgage  of  leasehold  property,  and  delivered  to 
them  the  title  deeds :  he  afterwards  became  one  of  the  trustees, 
and,  in  that  capacity,  obtained  possession  of  the  deeds,  and 
deposited  them  with  his  bankers  as  security  for  an  advance  to 
himself:  it  was  held  that  the  trustees  had  priority  over  the 
bankers  (^). 

A  mortgagee  will  not  lose  his  priority  on  the  ground  of  Client  leaviog 
negligence  in  parting  with  the  title  deeds  of  the  mortgaged  f^^toTfor 
property,  merely  because  he  delivers  them  for  safe  custody  to  ouBtodj. 
his  solicitor,  who  fraudulently  avails  himself  of  possession  of  the 
deeds  to  obtain  an  advance  on  the  security  of  the  property  from 
a  person  who  has  no  notice  of  the  fraud  {d). 

Where  a  vendor,  after  entering  into  a  binding  contract  for  Fraudulent 
sale,  but  before  completion,  deposited  the  title  deeds  to  secure  ^®P^^*  ^J 
an  advance  with  a  third  person,  it  was  held  that  the  right  of  third  person 
the  purchaser  to  conveyance  of  the  property  on  payment  of  pieScrti^f^" 
the  purchase-money  was  paramount  to  the  equitable  mortgage  purohase. 
by  depoedt,  and  that  the  possession  of  the  title  deeds  gave  no 
priority  to  the  mortgagee,  for  inasmuch  as  the  purchaser  had, 
as  yet,  no  control  over  the  deeds,  there  was  no  negligence  on 
his  part  in  respect  of  them  (e). 

So,  where  the  deeds  relate  also  to  other  property  not  com-  Where  deeds 
prised  in  the  mortgage,  it  is  not  negligence  to  leave  them  in  TOoperty^*^^ 
the  possession  of  the  owners  of  such  property  (/). 

A  registered  mortgage  by  assignment  of  a  lease  was  held  to 
prevail,  although  the  lease  was  left  with  the  lessee,  who  was  thus 
enabled  to  surrender  the  lease  and  obtain  a  new  one,  there  being 
no  fraud  in  the  assignee  (^). 

Cb.,  1  J.  &  H.  243 ;  Carter  y.  Garter,  {d)  Cook  y.  BramtoeU,  W.  K.  (1890) 

8  K.  &  J.  617 ;  Cavander  y.  BuUeel,      72,  0.  A. ;  Jared  y.  Clemmtt,  (1903)  1 
L.  B.  9  Gh.  79.  Ch.  428,  C.  A. 

(b)  Harper  y.  Faulder,  4  Madd.  129.       ggW  ^V^*"  ^-  ^*>«»<**«,  W.  N.  (1889) 

(e)  Hooper  y.  Chambert,  W.  N.  (1890)  (/)  Atterhury  y.  WaUia,  8  De  Q.  M. 

29.   See  Fowell  y.  London  ^  Frov,  Bank,      k  &.  454. 
(1893)  2  Ch.  556.  (^)  Bt^ley  y.  Fermor,  9  Pri.  262. 
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Chap. 

ivm. 

§  8  (ii). 

False  state- 
ment of 
mortgagor. 


Praadulent 
retainer  by 
mortgagor 
of  some  of 
the  deeds. 


Where  deeds 
delivered  to 
mortgagee 
were  not 
genuine. 


Mortgagee 

Sartinff  with 
eeds  for 
proper  object 
not  post- 
poned. 


Where  the  title  deeds  had  been  left  by  the  mortgagee  in  the 
hands  of  the  mortgagor,  under  a  false  statement  made  by  the 
latter  that  he  had  already  deposited  them  with  a  third  person, 
it  was  held  not  sufficient  to  postpone  the  mortgagee  to  a  subse- 
quent incumbrancer,  though  the  mortgagee  made  no  inquiries 
as  to  the  truth  of  such  deposit  (h).  But  the  excuse  for  not 
delivering  the  title  deed  that  it  had  been  left  at  home  by  mistake, 
in  the  absence  of  any  further  inquiry,  is  not  sufficient  (t). 

Where  a  mortgagor  who  was  the  mortgagee's  solicitor  was 
requested  by  the  mortgagee  to  send  to  him  the  deeds,  and  the 
mortgagor  accordingly  sent  a  parcel  purporting  to  contain 
all  the  deeds  relating  to  the  property,  but  which  was  subse- 
quently found  to  contain  the  mortgage  deed  only :  it  was  held 
that  the  mortgagee  by  omitting  to  examine  the  parcel  had  not 
been  guilty  of  such  negligence  as  to  postpone  his  legal  mort- 
gage to  subsequent  equitable  incumbrancers  with  whom  the 
mortgagee  had  deposited  the  title  deeds  of  the  property  as  a 
security  for  a  loan  to  himself  (k).  So,  also,  where  a  mortgagee 
had  repeatedly  asked  for  the  deeds  which  the  mortgagor,  who 
was  his  solicitor,  made  excuses  for  not  delivering  up  to  him  (/). 

Similarly,  where  on  the  mortgage  of  an  estate  the  mortgagor's 
solicitor,  who  also  acted  for  the  mortgagee,  handed  over  to  the 
latter  certain  documents  which  he  falsely  represented  to  be  the 
title  deeds  of  the  property ;  the  mortgagor  holding  the  genuine 
title  deeds  subsequently  sold  the  property  to  a  purchaser  without 
notice  of  the  mortgage :  it  was  held  that  the  mortgagee  had  not 
been  guilty  of  such  negligence  as  to  deprive  him  of  the  benefit 
of  his  mortgage  {m). 

Generally,  if  the  mortgagee  parts  with  the  deeds  mth  due 
caution^  and  for  a  proper  object,  but  they  have  come  into  other 
hands  through  the  wrongful  act  of  a  third  person,  the  mort- 
gagee is  entitled  to  retain  his  priority  (w). 

So  where  the  mortgagee  of  a  lease  gave  up  the  lease  to  the 
mortgagor  to  show  it  to  an  intending  purchaser,  and  the  mort- 


(A)  Fraur  v.  J<mM,  17  L.  J.  Ch.  353. 
See  Finch  y.  Shaw,  6  H.  L.  G.  928 ; 
WalH»  V.  Woodyear,  2  Jnr.  179  ; 
Eoberts  v.  Crofts  2  De  G.  &  J.  1. 

(i)  Spencer  v.  Clarke,  9  Ch.  D.  137. 

\k)  Ratcliffe  v.  Barnard,  L.  R.  6  Ch. 
652  ;  Dixon  y.  MuekUstone,  L.  B.  8  Ch. 
156  ;  Atherley  y.  Burnett,  62  L.  T.  736. 
See  ante^  p.  1356. 


(t)  Mannera  y.  Mew,  29  Ch.  D.  725  ; 
cf.  Oliver  y.  Einton,  (1899)  2  Ch.  264, 
C.  A. 

(m)  Finch  y.  Shaw,  18  Jar.  936; 
a£Pd.  in  D.  F.  ntb  nam,  CoUyer  y.  Finch, 
5  H.  L.  C.  905. 

(n)  Exp,  Meux,  1  Gl.  &  J.  116  ; 
Bimmer  y.  Webetsr,  (1902)  2  Ch.  163. 
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gagor  then  sold  the  lease,  the  mortgagee  prevailed,  but  only  Chap, 
because  his  solicitor  had  given  notice  to  the  purchaser's  solicitor  LVIII. 
of  the  mortgagee's  right  before  the  purchase-money  was  paid  (o).       §  ^  W* 

So,  also,  where  the  title  deeds  have  got  out  of  the  possession  of 
the  mortgagee,  but  without  any  fault  on  his  part,  he  wiU  not  be 
postponed  {p);  as,  for  instance,  where  a  client  and  his  solicitor 
advanced  money  on  a  contributory  mortgage,  which  was  taken 
in  the  name  of  the  solicitor  alone,  and  the  title  deeds  were 
handed  over  to  and  kept  with  the  client's  solicitor,  who  deposited 
them  with  a  bank  as  security  for  a  loan  to  himself :  it  was  held 
that  the  dient  had  priority  over  the  security  to  the  bank  to  the 
amount  of  his  contribution  to  the  original  loan  (q). 

Where  a  mortgage  of  leaseholds  was  vested  in  A.  and  B.  as 
executors  of  a  deceased  mortgagee,  and  the  title  deeds  were  held 
by  A.,  who  handed  them  over  to  the  mortgagor  to  enable  him 
to  raise  money  to  pay  ofE  the  mortgage  debt,  and  the  mortgagor 
used  the  deeds  so  as  to  enable  him  to  execute  what  purported  to 
be  a  legal  mortgage  to  a  bank  to  secure  moneys,  which  he 
applied  for  his  own  purposes,  and  he  handed  over  the  title  deeds 
to  the  bank  except  the  mortgage  deed ;  he  returned  to  A.  a 
parcel  which  was  supposed  to  contain  all  the  deeds,  but  which 
upon  the  death  of  A.  was  found  to  contain  the  mortgage  deed 
only :  it  was  held  that,  whatever  rights  the  bank  might  have 
had  against  A.,  their  security  could  not  prevail  against  the  legal 
estate  vested  in  B.  as  surviving  executor  by  virtue  of  the  prior 
mortgage,  and  that  the  bank  must  deliver  up  the  title  deeds  in 
their  possession  to  him  (r). 

The  manager  of  a  joint  stock  company  executed  a  legal 
mortgage  of  his  own  property  to  the  company  and  delivered  the 
deeds  to  them ;  the  deeds  were  placed  in  a  safe  of  the  company 
of  which  the  mortgagor  as  manager  held  the  key ;  the  mort- 
gagor subsequently  executed  a  mortgage  of  the  same  property 
to  secure  an  advance  to  himself,  and  he  then  took  the  title  deeds 
out  of  the  safe  and  delivered  them  to  the  second  mortgagee :  it 
was  held  that  the  mortgage  to  the  company  had  priority  over 
the  second  mortgage  (s). 

(o)  Martinet  y.  Cooper,  2  Busb.  198.  Fertonal  Advance  Co,,  42  Ch.  D.  268. 

(p)  Allen  Y.  Knight,  11  Jur.  627.  (I893n  Oh^asT'   ^"^   ^*    Ingham, 
(q)  Bradley  v.  Richee,  9  Ch.  D.  189.  (t)  Northern  Counties  of  England  Fire 

See  also  JRe  Vernon  Ewem  ^  Co.,  33  Ch.  Ineuranee  Co,  v.  Whipp,  26  Ch.  D.  482, 

D.  402,  C.  A.  ;   Carriit  v.    Heal  and  C.  A. 
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Where  the  interest  created  by  a  legal  mortgage  is  suoh  as  not 
to  entitle  the  mortgagee  to  require  delivery  of  the  title  deeds,  as 
in  the  case  of  a  mortgage  for  a  term  of  years,  his  legal  security 
will  not  be  postponed  to  a  subsequent  incumbrancer  who  obtains 
possession  of  the  deeds.  So  where  the  trustees  of  an  estate 
pursuant  to  their  trust  raised  a  sum  of  money,  granting  to  the 
lender  an  annuity  secured  by  a  term  of  years,  and  retained  the 
title  deeds  in  their  possession,  and  they  afterwards  mortgaged 
the  property  to  another  person  without  notice  of  the  annuity, 
to  whom  they  delivered  the  deeds,  it  was  held  that  the  annuitant 
had  priority  to  the  mortgagee  (t). 

The  principles  illustrated  by  the  foregoing  decisions  also 
apply  to  some  extent,  where  the  legal  estate  is  outstanding,  as 
between  successive  equitable  incumbrancers,  one  of  whom  has 
obtained  possession  of  the  title  deeds ;  but  it  would  seem  that 
in  such  case  mere  carelessness  or  imprudence,  as  distinguished 
from  gross  negligence,  may  be  sufficient  to  postpone  an  equitable 
security.  There  is,  however,  considerable  doubt  on  this  point, 
and  the  weight  of  authority  seems  to  favour  the  view  that  the 
same  amount  of  negligence  is  necessary  in  both  oases :  that  the 
negligence  necessary  to  displace  one  of  two  equities  is  the  same 
gross  negligence  which  is  necessary  to  displace  the  legal  estate. 
This  view  is  supported  by  Turner,  L.  J.  (w).  Lord  Cairns  (a?). 
Lord  Cranworth  (y),  and  Lord  Selbome  (a).  And  Kay,  L.  J.  (a), 
said :  ^'  Nothing  short  of  a  decision  of  the  House  of  Lords  can 
overrule  the  law  so  laid  down."  On  the  other  hand.  Lord 
Macnaghten  (b)  said  he  was  not  convinced  of  the  correctness  of 
the  view  taken  by  Kay,  J. ;  and  in  several  other  cases  (c)  that 
view  of  Kay,  J.,  was  not  taken  by  the  Court. 

But  however  this  may  be,  there  are  undoubtedly  cases  where 
an  equitable  mortgagee  who  has  allowed  his  mortgagor  to  retain 
or  regain  possession  of  the  title  deeds  has  been  postponed  to  a 
subsequent  equitable  incumbrancer  who  has  obtained  possession 


ii 


(t)  Harper  v.  lautder,  4  Madd.  129. 

[m)  Cory  V.  Byre,  1  D.  J.  &  S.  at 
p.  167. 

(ar)  Shropshire  Union  Canal  Co.  v. 
Hey.f  L.  R.  7  H.  L.  at  p.  607. 

(y)  JRoberts  t.  Croft,  2  D.  &  J.  1. 

(«)  Dixon  Y.  MuckUaUm,  L.  B.  8  Gh. 
at  p.  161. 

(a)  Taylor  v.  Ewull,  (1891)  1  Oh.  8. 

\h)  (1892)  A.  0.  at  p.  262. 


{c)  Riee  v.  Rice,  2  Drew.  73 ;  Layard 
v.  Maud,  L.  B.  4  Eq.  397,  at  p.  406 ; 
National  Provincial  Bank  t.  Jackson,  33 
Gh.  D.  1,  at  pp.  12,  13,  0.  A. ;  Farrand 
V.  Torkehire  Banking  Co.,  40  Ch.  D. 
182,  at  p.  189 ;  Kelly  v.  Munatcr  and 
Leimter  Bank,  29  L.  B.  Ir.  19,  0.  A. 
As  to  possession  of  title  deeds  as  oon- 
ferring  the  best  right  to  call  for  an 
outstanding  legal  estate,  see  antc^ 
pp.  1237  et  acq. 
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of  the  deeds  (d).     Where,  however,  the  relationship  hetween  the       Chap, 
equitable  inoumbrancer  and  the  person  in  possession  of  the  deeds      LVIII. 
is  not  merely  that  of  mortgagee  and  mortgagor,  but  is  of  a      8  ^  W* 
fiduciary  nature,  such  as  cestui  que  trust  and  trustee  or  client  and 
solicitor,  the  equitable  inoumbrancer  will  not  be  deprived  of  his 
priority  by  reason  of  the  improper  acts  of  the  person  entrusted 
with  the  deeds,  so  long,  at  all  events,  as  the  incumbrancer  had 
no  ground  to  suppose  that  there  was  any  want  of  good  faith  on 
the  part  of  the  oustodian  of  the  deeds  {e). 

A  person  entitled  to  property  in  Ireland,  held  under  three  Omusion  of 
leases  which  had  been  assigned  by  a  single  deed,  deposited  the  P"®'  ™^^ 
deed  of  assignment  only  with  a  bank  as  security  for  a  loan,  register 
accompanied  by  a  memorandum  of  charge,  which  the  bank  did  deTOsUia 
not  regiBter;   the  mortgagor  afterwards  borrowed  a  further  Ireland, 
sum  from  a  penon,  who  investigated  the  title  and  searched  the 
registry,  and  as  a  security  for  this  loan  deposited  the  title  deeds 
other  than  the  deed  of  assignment ;  the  subsequent  mortgagor 
did  not  examine  the  deeds  delivered  to  him,  but  was  satisfied 
with    the  assurance  of   the   mortgagor's    solicitor,  who  was 
ignorant  of  the  deposit  with  the  bank,  that  aU  the  title  deeds 
had  been  delivered :  it  was  held  that  the  bank,  by  not  register- 
ing their  memorandum  of  deposit,  and  by  allowing  the  mort- 
gagor to  retain  aU  the  title  deeds  but  one,  6uid  thus  enabling 
him  to  raise  money  from  other  persons  without  notice  of  their 
charge,  were  deprived  of  their  priority  (/). 

Where  a  first  equitable  mortgagee,  by  deposit,  lent  the  deeds  Laches  of 
to  the  mortgagor  upon  his  representation  that  they  were  required  S^^,^^- 
for  production  on  sale  of  the  equity  of  redemption  of  the  pro-  mortgagor  to 
perty,  together  with  his  promise  to  return  the  deeds  forthwith,  and 
never  applied  to  have  the  deeds  back  for  more  than  four  years, 
he  was  postponed  to  a  subsequent  depositee  without  notice  (g). 

And  where  a  depositee  gives  up  the  deeds  upon  an  assurance 
that  securities  of  equal  yalue  will  be  given  him,  he  is  post- 
poned (A). 

Similarly,  where  a  vendor,  before  payment  of  his  purchase- 
money,  executed  and  gave  to  the  purchaser  a  conyeyance  of  the 

(<l)  Aa  for  instanoe,  Farrand  y.  Torka.  of  Ireland,  (1903)  A.  C.  309. 
JBaninn^  Co.,  40  Ch.  D.  182.  (^)  Waldron  v.  Sloper,  1  Drew.  193  ; 

(«)  Taylor  v.  London  ^  County  Bank-  Farrand  y.  Torka,  Banking  Co,,  40  C9i. 

ing  Co,,  (1901)  2  Ch.  321,  C.  A.  D.  182. 

(/)  B$  LamberVa  JEatate,  13  L.  B.  Ir.  (A)   Be  Lord  SouthampUm'a  Batata, 

234,  C.  A.  See  FuUerion  y.  Prop.  Bank  Allen  y.  Southampton,  16  Ch.  D.  178. 
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propertj,  with  a  receipt  endorsed  for  the  whole  of  the  pmchase- 
monej,  and  delirered  the  title  deeds  to  the  pnrchasery  who 
deposited  them  with  a  thiid  person  as  secnritj  for  a  lossij  it  was 
held  the  vendor's  lien  mnst  he  postponed  to  the  deposit  (i). 

Eren  as  hetween  two  eqnitable  incomhraneers,  howerer,  the 
prior  incomhranoer  will  not  he  postponed  hj  reason  of  his  not 
haling  obtained  posBession  and  kept  the  title  deeds  if  the 
ahsence  of  the  deeds  can  he  satisfactorily  acconnted  for  {k). 

Thus,  where  a  person  lent  money  to  her  solicitor  npon  a  deposit 
of  title  deeds  with  a  memorandom  which  represented  that  these 
were  all  the  title  deeds ;  the  mortgagor  kept  hack,  however,  the 
later  deeds  relating  to  the  property  and  deposited  them,  together 
with  duplicates  of  the  earlier  deeds,  with  a  third  person  who  had 
no  notice  of  the  prior  deposit,  to  whom  he  also  gave  a  memoran- 
dum of  charge  as  security  for  a  loan :  it  was  held  that  the  prior 
incumbrancer  had  not  forfeited  her  priority  (/). 

Where,  after  an  equitable  deposit  of  an  agreement  for  a  lease, 
the  depositor  obtained  back  possession  of  the  agreement  under 
the  false  pretence  that  the  document  was  required  to  be  pro- 
duced for  the  purpose  of  obtaining  a  licence  and  gave  an  under- 
taking to  return  it ;  the  depositor  then  deposited  the  agreement 
with  another  person  as  security  for  the  advance :  it  was  held 
that  the  priority  of  the  first  depositee  was  not  lost  (m). 

Although  a  mortgagee,  who  allows  the  deeds  to  be  retained 
by  the  mortgagor  after  proper  inquiry  and  upon  sufficient 
explanation,  may  not  have  his  security  postponed  in  respect  of 
his  original  advance,  yet  if  he  makes  a  further  advance  without 
again  inquiring  as  to  the  title  deeds  he  will  be  precluded  from 
tacking  such  further  advance  as  against  a  mesne  incumbrancer 
who  has  possessed  himself  of  the  deeds  (n). 


(i)  Mice  V.  Bice,  2  Drew.  73.  See 
BickerUm  v.  Walker,  31  Ch.  D.  161  ; 
Bimmer  v.  Webster,  (1902;  2  Ch.  163. 

(k)  Dixon  y.  Mueklcston,  L.  B.  8  Ch. 
155. 

(/)  BoberU  v.  Croft,  2  De  O.  &  J.  1. 
See  also  Sipkint  y.  Ameryf  2  Gifl.  292. 


But  cf.  Be  LamhertU  EttaU,  13  L.  B. 
Ir.  234,  C.  A. 

(m)  Exp.  Beid,  Be  Buekland,  12  Jar. 
533.  See  Sail  y.  Wett  End  Advance 
Co.,  1  C.  &  £.  161. 

(n)  Oarnham  y.  Skipper,  55  L.  J.  Ch. 
263. 
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CHAPTER  MX. 

OF  PRIORITIES   AS  BETWEEN   MORTGAGES  AND  JUDGMENTS, 
CROWN  DEBTS,  AND  OTHER  CHARGES  AND  LIENS. 

Section  I. 

JUDGHBNTS. 

i, — Judgments  as  aflfeoting  Land  generally. — ^Priority  cannot  be  No  priority 
given  by  a  person  in  respeot  of  any  estate  beyond  his  own  }>eyond 
interest ;    so  where  a  devisee  for  life  of  leaseholds  borrowed  party, 
money  to  pay  the  rent,  and  gave  a  mortgage  for  the  amount, 
the  mortgagee  oould  not  claim  priority  over  charges  of  the 
judgment  creditors  of  the  testator  (a). 

A  judgment  creditor  can  only  take  what  belongs   to  the  jndffment 
debtor,  and,  accordingly,  a  judgment  creditor  perfecting  his  ^^***^^" 
judgment,  after  a  mortgage  created  by  the  debtor  subsequently  what  bekngs 
to  the  judgment  being  entered  up,  would  be  postponed  to  such  ^  ^®^*<>'- 
mortgage  {b). 

It  is  only  the  beneficial  interest  of  the  debtor  in  the  lands  Judgment 
upon  which  the  judgment  attaches  (c) ;  therefore  a  judgment  SriOTeqidt^ 
creditor  wiU  be  postponed  to  a  prior  equitable  charge,  as  by  »We  charge, 
deposit  of  title  deeds,  notwithstanding  his  legal  title  (d). 

On  the  same  principle,  a  judgment  against  an  heir  for  his  to  simple 
own  debt  is  postponed  to  the  simple  contract  debts  of  the  ancestor  or 
ancestor,  as  the  heir  takes  no  beneficial  interesti  except  subject  testator, 
to  such  debts  (e).      The  like  rule  applies  to  the   judgment 
creditor  of  the  devisee  and  the  creditors  of  the  testator. 

So,  also,  a  judgment  creditor  cannot  take  property  in  the  tnuts  for 
possession  of  the  debtor  as  trustee  for  other  persons  (/).  ^      persons, 

(a)  Angell  v.  Bryan^  2  J.  &  L.  768.  Beavan  ▼.  Lord  Ostford,  6  De  G.  M.  k 

{b)   WarburUm  y.  Hill^  "Kaj,  470  (see  G.  507. 

Ealy  y.   Barry,  L.   R.   3  Gh.  458);  {d)   Whitworth  y.   Gaugain^   3  Ha. 

Bmham  y.  Keane,  3  De  G.  F.  &  J.  318  ;  416. 

Seott  y.  Lord  Hasiinys,  4  K.  &  J.  633.  (e)  Langion  y.  Morton^  1  Ha.  549. 

(0)  Eyre  y.  MeDoweU,  9  H.  L.  0.  (/)  Ik  Sorbein  y.  Bland,  2  De  G.  & 

642 ;  Abbot  y.  SiraUm,  3  J.  &  L.  614  ;  J.  158. 

VOL.  II.— C.  O  O 
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A  judgment  creditor  can  only  take  subject  to  all  equities 
against  his  debtor,  whether  it  be  the  equity  of  a  wife  against 
her  husband  (g) ;  or  of  a  purchaser  for  value  who  has  paid  his 
purchase-money  without  obtaining  a  conveyance  {h) ;  or  of  a 
mortgagee  or  purchaser  taking  by  defective,  or  ineffectual, 
conveyance  from  the  debtor  (t) ;  or  of  cestuis  que  trust  under  a 
trust  deed  for  sale  executed  by  the  debtor  (A:) ;  but  a  judgment 
completed  after  the  date,  but  before  the  execution  by  any  of  the 
creditors,  of  a  deed  of  trust  for  creditors,  will  have  priority  (/). 

So  a  voluntary  settlement  in  favour  of  third  persons  is  im- 
affected  by  a  subsequent  judgment  against  the  settlor  {m) ;  but 
a  bare  voluntary  trust  for  sale,  when  merely  equivalent  to  an 
authority  to  sell  for  the  settlor's  own  benefit,  would,  it  is  appre- 
hended, be  subject  to  judgments  entered  up  against  him  prior 
to  a  binding  contract  being  entered  into  by  the  trustee  (w). 

It  is  immaterial  whether  the  judgment  creditor  had  notice  of 
the  prior  interests  affecting  the  property  (o). 

Judgments  are  still  subject  to  trusts  for  sale  as  under  the  old 
law,  imder  which  the  following  points  have  been  decided. 

If  a  trust  for  sale  of  real  estate  was  once  well  created,  with 
power  for  the  trustees  to  give  discharges,  the  existence  of  sub- 
sequent judgments  against  the  grantor  did  not  prejudice  the 
title  (jo).  So,  also,  where  a  judgment  debtor  was  beneficially 
interested  in  a  trust  for  sale  created  by  another,  the  judgment 
did  not  form  a  lien  on  the  moneys  arising  from  the  estate  (^), 
nor  was  it  material  that  the  sale  was  by  the  Court  (r).  So,  if  a 
judgment  was  entered  up  after  contract  for  sale  and  payment  of 
the  purchase-money,  but  prior  to  the  conveyance,  the  purchaser 
would  be  relieved  against  it  in  equity  (s).  It  was  held  that  a 
purchaser,  after  notice  of  a  judgment  against  the  vendor,  could 
not  pay  the  purchase-money  to  him  without  being  liable  (t) ; 
but  in  another  case  an  ejectment  against  a  purchaser  in  posses- 


408. 
Wins 

96. 

(m) 
M.  & 

W 


Newlands  v.  Paynter,  4  My.  &  Cr. 

Finch  T.  Earl  of  Winchelwa,  1  P. 
.  278. 

Prior  V.  Penpraze,  4  Pri.  99. 
Lodffs  V.  Lyselei/f  4  Sim.  70. 
Langhome  v.  Sarland^  4  W.  R. 

Bcavan  v.  Lord  Oxford,  6  De  Q-. 
Or.  492,  607 

Dart,  V.  &  P.  (6th  ed.)  p.  530. 
BenJiam  t.  Keane,  1  J.  £  H.  at 


p.  697.  See  8.  C,  3  De  G.  F.  &  J. 
318. 

(p)  Lodg§  Y.  Lyteleyy  4  Sim.  70. 

{q)  Broume  v.  Cavendish,  1  J.  &  L. 
606,  628 ;  JRobinson  v.  Medger,  17  Sim. 
183. 

(r)  Alexander  v.  Crosby,  1  J.  &  L. 
666,  672. 

(»)  Finch  V.  Earl  of  Winehehea,  1  P. 
Wms.  277.    See  2  &  3  Vict.  o.  11,  s.  6. 

(t)  Forth  V.  The  Luke  of  Norfolk,  4 
Madd.  d05. 
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sion  by  a  creditor,  who  had  sued  ont  an  elegit  on  suoh  a  judg-  Chap.  LIX. 
menty  was  restrained  by  injunction  (ti).  §  1  (i). 


ii. — Statutory  Enactments  regulating  the  Priority  of  Judgments. 
— ^The  priority  of  a  judgment  creditor  over  subsequent  incum- 
brancers has  long  depended  on  his  observance  of  statutory 
requirements. 

Formerly,  judgments,  in  order  to  secure  priority  over  sub-  Docketing, 
sequent  incumbrances,  were  required  to  be  docketed;  but  the 
dockets  were  closed  by  the  stat.  1  &  2  Vict.  c.  11,  which  pro- 
vided that  judgments  abeady  docketed  should  be  registered 
tmder  the  Act  next  referred  to. 

The  stat.  1  &  2  Vict.  c.  110,  s.  19,  provided  that  no  judgment  Registration 
should  affect  any  lands,  tenements,  or  hereditaments  as  against  yiot.'^o.  no. 
mortgagees,  tmless  such  judgment  was  duly  registered  in  the 
prescribed  manner.      This   section  is  now  repealed  {x) ;   and 
except  by  an  order  of  the  Court,  no  entry  can  now  be  made  in 
any  register  kept  under  that  section  (y). 

By  the  stat.  2  &  3  Vict.  c.  11,  s.  4  (2),  the  registration  of  Re-registra- 
judgments  under  the  stat.  1  &  2  Vict.  c.  110  is  made  null  and  2  &  3  yict. 
void  as  against  a  mortgagee  after  the  expiration  of  five  years  ^'^^' 
from  the  date  of  the  entry  thereof,  unless  re-registered  within 
five  years  prior  to  the  execution  of  his  mortgage.     This  section 
is  now  repealed,  except  so  fax  as  it  applies  to  lis  pendens  {a) ; 
and  except  by  an  order  of  the  Court  no  registration  can  now  be 
made  under  it  (5). 

If  the  judgment  was  not  re-registered  before  the  expiration  Effect  of 
of  the  five  years,  and  an  interval  elapsed  before  re-registration,  ^^J^^e^ 
the  effect  is  this:  the  previous  purchasers,  mortgagees,  and 
creditors  were  bound  by  the  judgment,  just  as  they  were  before, 
although  no  re-registration  ever  took  place;  the  judgment  was 
only  void  against  purchasers,  mortgagees,  and  creditors  in  the 
interval  (c) ;  but  not  against  purchasers,  mortgagees,  and  credi- 
tors subsequent  to  re-registration  (d)^ 

But  a  judgment  once  registered  remains  valid  against  any 
subsequent  mortgagee  who  searches  and  finds  that  judgment  on 

(m)  Brunton  v.  NeaU,  14  L.  J.  Ch.  8.  id\  63  &  64  Vict.  c.  26. 

(3;)  63  &  64  Vict.  c.  26,  Bched.  W  ^^'  s-  ^  (3).     ,  ^    ^   „   ^  ^ 

,  V   y, . ,       n  io\  \p)  Freer  v.  Hesae^  4  De  Q-.  M.  &  Gh. 

(y)  Ibid.  8.  2  (3).  gQ2  ;  Shaw  v.  NeaU,  6  H.  L.  C.  581  ; 

(<)  Extended  to  Palatine  Courts  of      Simpson  v.  Morley,  2  K.  &  J.  71. 
Lancaster  and  Dnrham  by  18  &  19  {d)  Beavan  y.  Earl  of  Oxford^  6  De 

Viot.  0.  16,  8.  3.  a.  M.  &  a.  492. 

oo2 
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Chap.  T.nr  the  regiBter  during  the  period  for  which  he  is  bound  to  search, 

1 1  (ii).  whether  such  judgment  is  re-registered  or  not  («). 

Extent  of  The  provisions   as  to  re-registration  are  operative  for  the 

protection  by  benefit  of  all  persons  deriving  title,  mediately  or  immediately, 

tion.  from  the  judgment  debtor,  and  not  merely  for  that  of  immediate 
purchasers,  mortgagees,  and  creditors  of  the  debtor  himself  (/). 

Befri«tration  The  stat.  23  &  24  Vict.  c.  38  did  not  abrogate  the  necessity 

and  writ  of  f  or  registration  of  judgments  as  required  by  the  stat.  1  &  2 

v^aSln^k  24  ^^^'  ^'  ^^^'  ^^*  added  a  provision  (sect.  1)  that  a  judgment 
Vict.  0.  38.  should  not  affect  lands  as  against  a  mortgagee,  until  a  writ  or 
other  process  of  execution  had  been  issued  and  registered  in  the 
name  of  the  judgment  creditor,  nor  unless  such  execution  or 
other  process  was  executed  and  put  in  force  within  three  calendar 
months  from  the  time  when  it  was  registered. 

The  effect  of  this  enactment  was  that,  as  from  the  23rd  July, 
1860,  until  the  commencement  of  the  next-mentioned  Act,  both 
the  judgment  and  the  writ  of  execution  or  other  process  must 
have  been  registered.    This  enactment  is  now  repealed,  and 
except  under  an  order  of  the  Court,  no  registration  can  now  be 
made  under  it  {g). 
Begistration        No  registration  of  writs  of  execution  was  required  by  27  &  28 
weouti^        Vict.  c.  112  (A),  except  for  the  purposes  of  a  sale  under  sect.  4, 
nnder  27  &  28  but  actual  delivery  in  execution  was  sufficient  to  create  a  charge 
'on  land,  and  give  priority  over  a  subsequent  incumbrancer  (t). 
Now,  however,  by  the  next-mentioned  Acts,  delivery  in  execu- 
tion is  void  as  against  a  mortgagee  or  purchaser  unless  the  writ 
or  order  is  registered. 
Stat.  61  k  62       By  the  Land  Charges  Registration  and  Searches  Act,  1888  (A-), 

Viot.  0.  61.       •!  •  1    1        *  11 

it  IS  enacted  as  follows : — 

BepfiBter  of  Sect.  5.  ''(1.)  There  shall  be  established  and  kept  at  the  Office 

^*"  "^         of  Land  Registry  a  register  of  writs  and  orders  affecting  land ;  and 

Sff^u^         there  may  be  registered  therein,  in  the  prescribed  manner,  any  writ 

"        *         or  order  affecting  land  issued  or  made  by  any  Court  for  the  purpose 

of  enforcing  a  judgment,  statute  or  recognizance,  and  any  order 

appointing  a  receiver  or  sequestrator  of  land. 

''  (2.)  Every  entry  made  in  pursuance  of  this  section  shall  be  made 
in  the  name  of  the  person  whose  land  is  affected  by  the  writ  or 
order  registered. 

(e)  Be  Lord  Kenaington,  29  Gh.  D.  and  part  of  4  by  63  &  64  Viot.  o.  26. 

627.  Bched: 

(/)  Benham  t.  JTwfw,  3  De  G.  F.  &  (i)  Be  Tbpe,  17  Q.  B.  D.  743,  0.  A. 

J.  318.  (*)  61  &  62  Viot.  c.  61.    For  deftni. 

(a)  63  &  64  Vict.  c.  26,  b.  2  (3).  tlon  of  "land  oharge,'*  see  sect.  4, 

(h)  Now  repealed  as  to  seots.  1,  2,  8  post,  p.  1390. 
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''  (3.)  The  registration  of  a  writ  or  order  in  pursuance  of  this  Act  Chap. 
shall  cease  to  have  efPect  at  the  expiration  of  fiye  years  from  the     &  i  (i^\ 

date  of  the  registration,  but  may  be  renewed  from  time  to  time,  

and,  if  renewed,  shall  have  efPect  from  the  date  of  renewal. 

**  (4.)  Begistiation  of  a  writ  or  order  in  pursuance  of  this  section 
shall  haye  me  same  efPect  as  and  make  unnecessary  registration 
thereof  in  the  Central  Office  of  the  Supreme  Court  of  Judicature  in 
pursuance  of  any  other  Act." 

Sect.  6.  ''Every  such  writ  and  order  as  is  mentioned  in  section  Proteotion  of 
five,  and  every  delivery  in  execution,  or  other  proceeding  taken  in  pttrchaaer 
pursuance  of  any  such  writ  or  order,  or  in  obeidience  thereto,  shall  ^^^*«^ 
be  void  as  against  a  purchaser  for  value  of  the  land  imless  the  writ  writsand 
or  order  is  for  the  time  being  registered  in  pursuance  of  this  Act.      ozders. 
"Provided  that (/)— 

(b)  Where  the  proceeding  in  which  the  writ  or  order  was  issued  or 
made  is  for  the  time  being  registered  as  a  lis  pendens  in  the 
name  of  the  person  whose  land  is  affected  by  the  writ  or 
order,  nothing  in  this  section  shall  affect  the  operation  of 
such  registration." 

The  word  '^  land  "  in  this  Act  includes  ^^  lands,  messuages,  Meaning  of 
tenements  and  hereditaments,  corporeal  and  incorporeal  of  any 
tenure  "  (m).    Equitable  interests  in  land  are  not  here  expressly 
mentioned,  but  the  Land  Charges  Act,  1900,  applies  to  any 
interest  in  land  or  unpaid  purchase-money  for  any  land. 

The  words  "  purchaser  for  value  "  include  mortgagee  («). 

As  regards  the  debtor  himself  and  persons  olaiming  under 
him  other  than  purchasers  for  value,  registration  under  this  Act 
is  not  necessary  to  bind  the  lands. 

Sect.  6  of  the  Searches  Act,  1888,  applies  to  every  writ  and  Notice  of 
order  affecting  land  issued  or  made  by  any  Court  for  the  purpose  judgment, 
of  enforcing  a  judgment  whether  obtained  on  behalf  of  the 
Crown  or  otherwise,  and  whether  obtained  before  or  after  the 
oommencement  of  the  Land  Charges  Act,  1900,  and  to  every 
delivery  in  execution  or  other  proceeding  taken  in  pursuance  of 
any  such  writ  or  order  or  in  obedience  thereto  (o). 

Power  to  vacate  the  registration  of  a  writ  or  order  affecting 
land  (formerly  wanting)  has  been  given  by  the  Settled  Land 
Act,  1890  (p). 

The  stat.  18  &  19  Yiot.  o.  15,  ss.  4  and  5,  enacts  that  no 
notice  of  a  judgment  not  registered  or  not  re-registered  shall 
affeot  purchasers,  mortgagees,  or  creditors. 


(0  Proviflo  (a)  to  seot.  6  is  repealed.  (»)  Ibid, 

See  63  &  64  Viot.  c.  26.  (o)  63  &  64  Yiot.  c.  26,  8.  3. 

(m)  Seot.  4.  (p)  53  &  64  Yiot.  o.  69,  b.  19. 
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Chap.  LIX.        And  generally  a  purchaser  or  mortgagee  is  not  now  affected 
§  1  (ii).      by  notice  of  any  judgment  not  registered  or  not  re-registered  in 
the  Office  of  the  Land  Registry ;  and  he  may  always  be  satisfied 
with  a  five  years*  search  {q). 

It  is  apprehended  that,  if  a  judgment  and  execution  thereon, 
requiring  registration,  have  not  been  duly  registered  in  the 
Office  of  the  Land  Registry,  so  as  to  be  a  charge  on  the  land, 
no  notice  thereof  will  have  any  effect,  even  in  regard  to  lands 
in  a  registry  county ;  but  if  such  registry  in  the  Office  of  the 
Land  Registry  has  been  completed,  although  there  has  been  no 
registry  of  the  judgment  in  the  county  registry,  a  subsequent 
mortgagee  or  purchaser  with  notice  of  such  judgment  would  be 
postponed  to  the  judgment  as  before,  although  the  mortgage 
or  purchase  deed  were  duly  registered  in  the  county  registry  (r). 

^d,^ge8  By  the  Land  Charges  Act,  1900  («),  which  is  to  be  construed 
as  one  with  the  Land  Charges  Registration  and  Searches  Act, 
1888,  and  which  provides  for  the  transfer  to  the  Land  Registry 
Office  of  the  business  relating  to  the  registry  of  judgments,  it  is 
enacted  as  follows : — 

Sect.  2.  (1)  A  judgment  or  recognizance  whether  obtaioed  or 
entered  into  on  behalf  of  the  Crown  or  otherwise,  and  whether 
obtained  or  entei'ed  into  before  or  after  the  commencement  of 
this  Act,  shall  not  operate  as  a  charge  on  land,  or  on  any  interest 
in  land,  or  on  the  impaid  purchase-money  for  any  land,  unless  or 
until  a  writ  or  order  for  the  purpose  of  enforcing  it  is  registered 
under  sect.  5  of  the  Land  Charges  Registration  and  Searches 
Act,  1888. 

(2)  This  section  shall  apply  to  any  inquisition  finding  a  debt 
due  to  the  Crown,  and  any  obligation  or  specialty  made  to  the 
Crown,  and  any  acceptance  of  office  from  or  under  the  Crown, 
whatever  may  have  been  its  date,  in  like  manner  as  it  applies  to 
a  judgment. 

(3)  Except  under  an  order  of  the  High  Court  no  entry  shall 
be  made  in  any  register  kept  under  sects.  19,  21  of  the  Judg- 
ments Act,  1838  (1  &  2  Vict.  c.  110),  sect.  8  of  the  Judgments 
Act,  1839  (2  &  3  Vict.  c.  11),  the  Law  of  Property  Amend- 
ment Act,  1860  (23  &  24  Vict.  c.  38),  the  Judgments  Act,  1864 
(27  &  28  Vict.  0.  112),  or  the  Crown  Suits,  &c.  Act,  1865  (28  & 
29  Vict.  c.  104). 

{q)  B^ham  v.  Keane^  3  De  G.  F.  &      As  to  registration  in  counties,  see  t«/ra, 
J.  318.  p.  1377. 

(r)  See  68  &  64  Vict.  o.  26,  s.  4.  («)  63  &  64  Vict.  o.  26. 
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It  is  not  clear  whether  a  mortgagee  or  purchaser  who  has  Chap.  LIX. 
notice  of  a  judgment  on  which  land  has  been  delivered  in  execu-  §  1  (ii). 
tion  by  virtue  of  a  writ  or  order  issued  on  or  after  the  1st  of 
January,  1889,  but  not  registered  under  the  Land  Charges 
Begistration  and  Searches  Act,  1888  (^),  will  be  postponed  to 
the  judgment  creditor.  But  inasmuch  as  notice  of  the  judgment 
itself  is  inoperative  to  postpone  a  mortgagee  or  purchaser  {u)y 
and  as  by  the  Act  of  1888  (x)  every  such  writ  or  order  and 
every  delivery  in  execution  is  "  void  as  against  a  purchaser  for 
value,"  unless  registered,  it  would  seem  that  an  unregistered 
writ  or  order  cannot  affect  the  lands  though  actually  delivered 
in  execution,  as  against  a  mortgagee  or  purchaser,  though  he 
has  notice  of  the  judgment.  It  will,  however,  be  prudent  until 
the  point  is  decided  for  a  mortgagee  having  notice  of  a  judg- 
ment whether  entered  before  or  since  1888,  to  require  the 
concurrence  of  the  judgment  creditor  (y). 

The  result  of  the  foregoing  remarks  is  to  show  that,  at  the  Result  of  the 
present  time,  a  person  lending  money  on  the  security  of  land  is  '®**'^^+ 
liable  to  have  his  security  postponed  in  any  of  the  following 
cases: — 

1.  If  the  judgment  was  entered  up  prior  to  the  23^  July, 
1860,  and  has  been  duly  registered  and  re-registered  under  the 
stat.  1  &  2  Yict.  0.  110,  and  2  &  3  Yict.  c.  11,  and  if  the  last 
registration  took  place  within  five  years  last  preceding  the  date 
of  the  security.  Search  for  such  judgments  should  be  made  in 
the  Central  Office  for  five  years  last  past;  if  no  judgment  is 
found  registered  within  this  period,  the  mortgagee  will  be  safe  ; 
if  any  judgment  appears  on  the  register,  it  will  effectually  bind 
him  unless  the  judgment  debt  is  barred  by  the  Statute  of 
Ldmitations. 

2.  If  the  judgment  was  entered  up  between  the  23rd  July, 
1860,  and  the  29th  July,  1864,  and  has  been  duly  registered 
and  re-registered  within  the  last  preceding  five  years  imder  the 
stat.  1  &  2  Yict.  c.  110 ;  and  if  the  writ  of  execution  has  also 
been  duly  registered  under  the  stat.  23  &  24  Yict.  c.  38,  and  if 
the  writ  has  been  executed  within  three  calendar  months  after 
registration  thereof;  and,  even  if  a  writ  has  been  registered 
within  three  calendar  months  last  preceding  the  date  of  the 


(t)  51  &  52  Vict.  0.  51.  (y)  See  EIpl 

U  sLt.  6^  ^^'  °'  ^^'  **•  *'  ^'  '^'      Searches,  App. 


(y)  See  Elphinstone  and  dark  on 
16,  17. 
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Chap.  T.nr.  aecmity,  the  Beonrity  irill  be  liable  to  be  postponed,  if  the  land 
1 1  (ii).  is  taken  in  execution  before  the  expiration  of  the  three  months. 
The  Central  Office  must  be  searched  for  five  years  past  for  judg- 
ments entered  between  the  last-mentioned  date,  and,  if  any 
appear,  farther  search  must  be  made  of  the  register  of  writs  of 
execation  for  three  calendar  months  last  past  before  completion. 
In  practice  it  is  generally  considered  sufficient  to  make  these 
searches,  and  also  to  make  inquiries  for  the  purpose  of  ascer- 
taining whether  the  land  has  been  delivered  in  execution  under 
a  writ  registered  more  than  three  months  past;  but  it  is  obvious 
that  perfect  safety  can  only  be  obtained  by  searching  the 
register  of  writs  for  the  whole  period  since  the  entry  of  the 
judgment. 

3.  If  the  judgment  was  entered  up  between  the  29th  July, 
1864,  and  the  1st  January,  1889,  and  the  land  has  been  actually 
delivered  in  execution  by  writ  of  elegit  or  by  appointment  of 
receiver (2),  or  other  equitable  process;  but  in  such  case  no 
registration  of  either  the  judgment  or  the  writ  is  required 
merely  to  give  priority  to  the  charge  of  the  judgment  creditor, 
though  the  writ  of  execution  must  have  been  registered  if  it 
was  desired  to  proceed  to  a  sale.  The  result  is  that,  as  regards 
judgments  entered  up  during  the  last-mentioned  period,  an 
intending  mortgagee  may  find  some  difficulty  in  ascertaining 
whether  any  such  judgment  is  a  charge  upon  the  land.  Land 
may  be  delivered  in  execution,  either  legal  or  equitable,  without 
any  publicity.  In  the  former  case  inquiry  may  be  made  of  the 
under-sheriff  as  to  whether  he  has  executed  the  writ  of  elegit^ 
but  he  is  not  bound  to  answer  such  inquiries.  Inquiries  should 
also  be  made  of  tenants  as  to  the  person  to  whom  they  pay 
their  rent,  which  appears  to  be  the  only  mode  of  ascertaining 
whether  the  lands  have  been  taken  in  equitable  execution  by 
appointment  of  receiver. 

4.  If  the  judgment  was  entered  up  on  or  after  the  Ist  January, 
1889,  and  the  land  has  been  actually  delivered  in  execution  as 
before,  and  if  the  writ  of  execution  has  been  duly  registered  and 
re-registered,  and  if  the  last  registration  or  re-registration  took 
place  within  five  years  last  preceding  the  date  of  the  security. 
As  regards  such  judgments  it  will  be  sufficient  for  the  complete 

(z)  The  appointment  of  a  receiyer  is      Benham  v.  Keane,  3  De  G.  F.  &  J.  318. 
a  **prooe88  of  execation"  within  the      a       ^  ^         nn^ 

meaning^  of  27  &  28  Vict.  c.  112.    See      ®®®  *^'  ^^^'  P'  ^'^- 
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proteotion  of  a  mortgagee  to  search  the  Land  Begifitry  Offioe  Chap.  LIX. 
for  writs  of  execution  for  five  years  last  past.  §  1  (ii)- 

5.  If  after  the  1st  July,  1901,  a  writ  or  order  for  enforcing  a 
judgment,  whether  obtained  before  or  after  that  date,  has  been 
registered  under  sect.  5  of  the  Land  Charges  Eegistration  and 
Searches  Act,  1888. 

iii. — ^Registration  of  Judgments  in  Counties. — ^In  order  to  bind 
lands  in  particular  counties,  judgments  were  required  to  be 
registered  therein. 

By  the  several  Yorkshire  Registry  Acts  (a)  formerly  in  force,  Yorkshiie. 
it  was  provided  that  no  judgment,  statute,  or  recognizance 
(other  than  such  as  should  have  been  entered  into  in  the  name 
and  upon  the  proper  account  of  his  Majesty),  should  affect  or 
bind  any  manors,  lands,  tenements,  or  hereditaments  in  the 
county  of  York,  unless  a  memorandum  of  such  judgment, 
statute,  or  recognizance  was  entered  at  the  register  office,  in 
manner  therein  directed. 

By  the  Yorkshire  Registries  Act,  1884  {b),  it  is  provided  that, 
for  the  purposes  of  the  Act,  the  expression  ^'  assurance  "  shall 
include  an  "  order  of  Court,"  and  that  the  latter  expression 
shall  include  a  "judgment,  decree,  or  writ  of  execution  or 
sequestration."  And  the  same  Act  (c)  provides  that  "  assur- 
ances "  may  be  registered,  and  shall  rank  in  priority  according 
to  the  date  of  their  registration. 

In  Middlesex,  judgments,  &c.,  were  formerly  required  to  be  Middlesex, 
registered  in  order  to  bind  lands  and  hereditaments  in  that 
county,  and  were  binding  from  the  time  at  which  they  were 
memorialized  (d).  But  now. by  the  Lands  Registry  (Middlesex 
Deeds)  Act,  1891  (^),  it  is  enacted  that  it  shall  not  be  necessary 
for  the  validity  of  any  judgment,  statute,  or  recognizance  that 
a  memorial  thereof  shall  be  registered  under  the  Middlesex 
Registry  Act,  1708.  And  now  by  the  Land  Charges  Act, 
1900  (/),  the  Middlesex  Registry  Act,  1708,  does  not  apply  to 
any  instrument  made  after  the  1st  July,  1901,  and  capable  of 

(a)  6  &  6  Axme,  c.  18,  8.  4,  West  {d)  7  Anne,  c.  20,  s.  19,  now  re- 
Biding  of  York ;  6  Anne,  c.  36,  s.  19,  pealed. 

West  Riding  and  Eing8ton-ni)on-HaU;  {e)  64  &  66  Yiot.  c.  64,  s.  6.    By 

8  Geo.  n.  o.  6, 88. 18, 19,  North  Riding.  this  Act  the  business  of  the  regisby 

fi\  A*r  B.  JO  Tr:^  ^  ka   ^  9  "^^^  transferred  to  the  Of&oe  of  the 

{b)  47  &  48  Vict.  o.  64,  8.  3.  j^^^  Registry. 

{e)  Sects.  4,  14,  anU,  p.  1262.  (/)  63  &  64  Vict.  o.  26,  s.  4. 
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§  1  (iii). 


Ireland. 


registration  tinder  the  Land  Charges  Act,  1900,  or  the  Act  of 
1888. 

The  stat.  1  &  2  Yiot.  o.  110,  and  the  subsequent  statutes, 
contain  no  exception  of  the  registry  counties,  and,  therefore, 
to  affect  lands  situate  there,  both  kinds  of  registration  were 
necessary  {g) ;  and,  as  regards  lands  in  Yorkshire,  registration 
in  the  local  registries  is  still  necessary  as  well  as  registration  of 
the  writ  or  process  of  execution  in  the  Land  Registry  OflBce  (h). 
Judgments  upon  lands  in  the  registry  counties  were  binding, 
when  registered  in  the  Common  Pleas  or  Central  Office,  from 
the  time  of  registration  imder  the  S.egister  Acts. 

Under  the  old  law  a  mortgagee  whose  security  was  duly  regis- 
tered in  Middlesex  was  not  bound  by  a  prior  judgment  not 
registered  there  without  actual  notice  (i) ;  so  a  mortgage  regis- 
tered in  that  county  prevailed  over  an  earlier  judgment  not 
registered  there,  though  registered  in  the  Common  Pleas  or 
Central  Office  {k). 

Judgments  do  not  require  to  be  registered  under  the  Lish 
Registry  Acts,  but  have  preference  according  to  their  date  of 
entry  over  all  subsequent  deeds  although  registered,  and  even 
over  all  tmregistered  deeds,  although  prior  in  date;  although 
there  was  a  difference  of  opinion  between  the  authorities  (/). 

The  principle  is  familiarly  expressed  by  saying  that  the  re- 
gistered deed  carries  up  the  judgment  "  on  its  back  "  (w). 

The  Act  for  the  protection  of  purchasers  against  judgments 
obtained  in  Ireland  only  requires  that  a  fresh  memorandum 
of  such  judgments  shall  be  left  with  the  proper  officer  every 
twenty  years  for  the  purpose  of  preserving  the  creditor's  rights 
and  remedies  as  against  purchasers,  mortgagees,  and  other 
creditors  (n). 


Charging  Iv. — Charging  Orders. — Where  a  judgment  debtor  is  entitled 

asMuitob^*^  to  a  beneficial  interest  in  Government  stocks,  funds  or  annuities, 

ezecntion. 


ig)  Benham  v.  Keane^  3  De  Or,  F.  & 
J.  318  ;  Johnson  y.  Holdtuorth^  1  Sim. 
N.  S.  106  ;  Exp,  Allcard,  Fonb.  Bky. 

217. 

(h)  Sup. 

(t)  Benham  v.  Keana,  sup. ;  Johnson 
V.  Holdsvcorth^  sup.  at  p.  108  ;  TunataU 
T.  Trappesy  3  Sim.  301  ;  Robinson  y. 
Woodward,  4  Be  G.  &  S.  562.  Secus, 
if  tiie  judgment  creditor  had  notice. 


Johnson  y.  Eoldsivorth^  1  Sim.  N.  H 
106. 

(A)  Westhroohe  y.  Blythe^  3  £.  &  B. 
737. 

(/)  Latouche  y.  Lord  Dnnsany,  1  Sch. 
&  L.  134,  161 ;  and  D*Arey  y.  Cham- 
bers,  1  Sch.  &  L.  468. 

(m)  AntCy  p.  1266. 

(»)  See  7  &  8  Viot.  c.  00,  88.  6,  7. 
But  see  18  &  14  Vict.  o.  29,  8.  4. 
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or  in  the  stock  or  shares  of  a  public  company,  the  proper  mode  Chap.  LLC. 
of  enforcing  the  judgment  so  as  to  bind  such  interest  is  to     §  1  (iv). 
obtain  a  charging  order,  which  will  operate  by  way  of  equitable 
execution  (o) ;  and  where  such  an  order  cannot  be  made,  he 
may  obtain  an  order  appointing  a  receiver  by  way  of  equitable 
execution  (/>). 

By  Ord.  XLVI.  r.  1,  of  the  Kules  of  the  Supreme  Court,  it  Ord.  XLVI. 
is  provided  as  follows  : —  '•  ^' 

'*  An  order  charging  stock  or  shares  may  be  made  by  any  Divi-  Applioation 
sional  Court  or  by  any  judge,  and  the  proceedings  for  obtaining  for  and  effect 
such  order  shall  be  such  as  are  directed,  and  the  efPect  shall  be  <>^'^*'fir™fir 
such  as  is  provided  by  the  Acts  1  &  2  Yict.  c.  110,  ss.  14  and  15, 
and  3  &  4  Vict.  c.  82,  s.  1." 

The  stat.  1  &  2  Vict.  o.  110  ({'),  referred  to  in  this  rule,  enacts 
as  f oUows : — 

Sect.  14.  -''If  any  person  against  whom  any  judgment  shall  have  stock  and 
been  entered  up  in  any  of  her  Majesty's  Superior  Courts  at  West-  shares  in 
minster  shall  have  any  Government  stock,  funds,  or  annuities,  or  public  fands 
any  stock   or   shares   of   or  in   any  public  company  in  England  a^d  public 
(whether  incorporated  or  not),  standing  in  his  name  in  his  own  belonging  to 
right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  the  debtor 
lawful  for  a  judge  of  one  of  the  Superior  Courts,  on  the  application  may  be 
of  any  judgment  creditor,  to  order  that  such  stock,  funds,  annuities,  c^^wged  with 
or  shares,  or  such  of  them  or  such  part  thereof  respectively  as  he  |^I^^«* 
shall  think  fit,  shall  stand  charged  with  the  payment  of  the  amount  debfT^ 
for  which  judgment   shall  have   been  so  recovered,  and  interest 
thereon,  and  such  order  shall  entitle  the  judgment  creditor  to  all 
such  remedies  as  he  would  have  been  entitled  to  if  such  charge  had 
been  made  in  his  favour  by  the  judgment  debtor ;  provided  that  no 
proceedings  shall  be  taken  to  have  the  benefit  of  such  charge  until 
after  the  expiration  of  six  calendar  months  from  the  date  of  such 
order." 

Sect.  15.  **  And  in  order  to  prevent  any  person  against  whom  Charging 
judgment  shall  have  been  obtained  from  transferring,  receiving,  or  order  to  be 
disposing  of  any  stock,  funds,  annuities,  or  shares,  hereby  autho-  ?*^®  ^*^® 
rized  to  be  charged  for  the  benefit  of  the  judgment  creditor  imder  J^l^^^  ^^ 
an  order  of  a  judge,  be  it  further  enacted,  that  every  order  of  a  on  notice  to 
judge  charging  any  Government  stock,  funds,  or  annuities,  or  any  the  bank  or 
stock  or  shares  in  any  public  company,  under  this  Act,  shall  be  company  to 
made  in  the  first  instance  ex  parte,  and  without  any  notice  to  the  SK^^l"  * 
judgment  debtor,  and  shall  be  an  order  to  show  cause  only ;  and      ^^^ 
such  order,  if  any  Government  stock,  funds,  or  annuities  standing 
in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the 

(o)  BrereUm  y.  Edward$,  21  Q.  B.  D.       (1903)  2  Ch.  727. 
488,  C.  A.  (q)  See  the  Irish  Act  (3  &  4  Viet, 

(p)  Re  Anglesey f  Oalve  ▼.  Gardner,      c.  105). 
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Chap.  LIX.  name  of  any  person  in  trust  for  him,  is  to  be  affected  by  such  order, 
8  1  (iy).      shall  restrain  the  Governor  and  Company  of  the  Bank  of  England 

— 1—  from  permitting  a  transfer  of  such  stock  in  the  meantime  and  until 

such  order  shall  be  made  absolute  or  discharged  ;  and  if  any  stock 
or  shares  of  or  in  any  public  company,  standing  in  the  name  of  the 
judgment  debtor  in  his  own  right,  or  in  the  n^me  of  any  person  in 
trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  shall  in 
like  manner  restrain  such  public  compauy  from  permitting  a 
transfer  thereof;  and  that  if,  after  notice  of  such  order  to  the 
person  or  persons  to  be  restrained  thereby,  or  in  case  of  corpora- 
tions to  any  authorized  agent  of  such  corporation,  and  before  the 
same  order  shall  be  discharged  or  made  absolute,  such  corporation 
or  person  or  persons  shall  permit  any  such  transfer  to  be  made, 
then  and  in  such  case  the  corporation  or  person  or  persons  so  per^ 
mitting  such  transfer  shall  be  liable  to  the  judgment  creditor  for 
the  value  or  amoimt  of  the  property  so  charged  and  so  transferred, 
or  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment ; 
and  that  no  disposition  of  the  judgment  creditor  in  the  meantime 
shall  be  valid  or  effectual  as  against  the  judgment  creditor ;  and 
further,  that,  unless  the  judgment  debtor  shall  within  a  time  to  be 
mentioned  in  such  order  show  to  a  judge  of  one  of  the  said 
Superior  Courts  sufficient  cause  to  the  contrary,  the  said  order 
shall,  after  proof  of  notice  thereof  to  the  judgment  debtor,  his 
attorney  or  agent,  be  made  absolute :  provided  that  any  such  judge 
shall,  upon  the  application  of  the  judgment  debtor,  or  any  person 
interested,  have  full  power  to  discharge  or  vary  such  order,  and  to 
award  such  costs  upon  such  application  as  he  may  think  fit." 


ProTifdoDB  of 
1  &  2  Vict. 
o.  110,  B.  14, 
extended  to 
contiDgent 
interest  in 
stock  and 
phares,  and 
the  dividends 
thereof,  and 
to  Btock,  &o. 
in  Court. 


By  the  stat.  3  &  4  Vict.  o.  82,  it  is  enacted  as  follows : — 

Sect.  1.  ''The  aforesaid  provisions  of  the  said  Act(r)  shall  be 
deemed  and  taken  to  extend  to  the  interest  of  any  judgment  debtor, 
whether  in  possessiou,  remainder,  or  reversion,  and  wnether  vested 
or  contingeiit  as  well  in  any  such  stocks,  funds,  annuities,  or  shares 
as  aforesaid,  as  also  in  the  dividends,  interest,  or  annual  produce  of 
any  such  stock,  funds,  annuities,  or  shares  ;  and  whenever  any  such 
judgment  debtor  shall  have  any  estate,  right,  title  or  interest,  vested 
or  contingent,  in  possessiou,  remainder,  or  reversion,  in,  to,  or  out 
of  any  such  stocks,  fimds,  aunuities,  or  shares  as  aforesaid,  which 
now  are,  or  shall  hereafter  be,  standing  in  the  name  of  the 
Accountant' General  of  the  Court  of  Chancery  {/),  or  the  Accountant- 
General  of  the  Court  of  Exchequer,  or  in,  to,  or  out  of  the  dividends, 
interest,  or  annual  produce  thereof,  it  shall  be  lawful  for  such  judge 
to  make  any  order  as  to  such  stock,  funds,  annuities,  or  shares,  or 
the  interest,  dividends,  or  annual  produce  thereof,  in  the  same  way 
as  if  the  same  had  been  standing  in  the  name  of  a  trustee  of  such 
judgment  debtor  :  Provided  always,  that  no  order  of  any  judge  as 
to  any  stock,  funds,  annuities,  or  shares  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery,  or  the  Accountant- 
Oeneral  of  the  Court  of  Exchequer,  or  as  to  the  interest,  dividends, 


(r)  J.d.,  1  &  2  Vict.  0.  110,  8.  14. 
(«)  Now  the  Paymaster.    See  state. 


35  &  36  Vioi.  c.  44 ;  46  ft  47  Tiot. 
c.  29. 
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or  annual  produce  thereof,  shall  prevent  the  Governor  and  Company  Chap. 

of  the  Bank  of  England,  or  any  public  company,  from  permitting      o  i  /jy\ 

any  transfer  of  such  stocks,  funds,  annuities,  or  shares,  or  payment  — — ^ — — . 

of  the  interest,  dividends,  or  annual  produce  thereof,  in  such  manner 

as  the  Court  of  Chancery  or  the  Court  of  Exchequer  respectively 

may  direct,  or  shall  have  any  greater  effect  than  if  such  debtor  had 

charged  such  stock,  funds,  annuities,  or  shares,  or  the  interest, 

dividends,  or  annual  produce  thereof,  in  favour  of  the  judgment 

oreditor,  with  the  amount  of  the  sum  to  be  mentioned  in  any  such 

order." 

This  section  is  retrospective,  being  merely  explanatory  of 
sect.  14  of  the  stat.  1  &  2  Vict.  c.  110  {t). 

A  charging  order  can  only  be  made  in  cases  where  the  sum  When  a 
ordered  to  be  paid  is  ascertained  by  the  judgment  (w).    But  orf^f^ybe 
where  the  order  is  for  payment  of  a  certain  sum  at  a  future  made, 
date,  the  oreditor  is  at  once  entitled  to  obtain  a  charging  order 
upon  stock  and  shares  of  the  debtor  (x). 

Under   the   Married  Women's   Property  Act,  1870  (y),  a  Married 
charging  order  might  have  been  made  upon  a  judgment  against  rS^from 
a  married  woman  since  the  Act,  and  would  bind  her  interest  in  anticipation, 
funds  to  which  she  was  entitled  for  her  separate  use  without 
power  of  anticipation  (2).    This  Act  is,  however,  now  repealed, 
but  so  as  not  to  affect  acts  done  or  rights  acquired  while  the  Act 
was  in  force  (a). 

Now,  however,  a  judgment  cannot  be  enforced  by  a  charging 
order  as  ag£dnst  the  separate  property  of  a  married  woman 
which  she  is  restrained  from  anticipating  (6)  ;  but  the  restraint 
will  not  prevent  such  an  order  from  binding  arrears  of  income 
of  the  property,  accrued  due  at  or  before  the  date  of  the  judg- 
ment (c),  but  not  arrears  accruing  due  after  that  date  (d). 

Under  sect.  15  of  the  stat.  1  &  2  Vict.  110,  the  appli-  HowajppU- 
cation  in  the  first  instance  is  to  be  made  ex  parte,  without  ohargiDg 
notice  to  the  debtor.     It  is  now  usually  made  by  summons  ^^^g^^^ 
before  a  judge  in  chambers.    The  application  should  be  sup- 


(t)  Ealkes  T.  Dofff  10  Sim.  41.  470.  See  Se  Hedgeley,  Small  Y.EedgeUy^ 

'    Widgery  v.  T}ipper,  6  Ch.  D.  364,       34  Ch.  D.  379  ;  Axford  v.  Beid,  22 


0.  A., 


oyerroling  Bum»  y.  Irvingy  3       Q.  B.  D.  548,  G.  A. 


Ch.  D.  291.  (a)  46  &  46  Vict.  0.  75,  8.  22. 

{x)  Tounff husband  v.  GUhome,  1  De  (b)  Ibid,  ss.   1,   19 ;  56  &  57  Yiot. 

G.   &   S.    209  ;    BagnaU   y.    Carlton^  c.  63,  a.  1. 

6  Ch.  D.  130,  affd.  on  other  points,  {e)  Sood-BarrtY,  fferiot,  (1896)  A,  C. 

Ibid.  371,  C.  A.  174.     See  ante,  p.  348. 

(y)  33  &  34  Vict.  c.  93.  (rf)    Whitely   y.   Edwards^   (1896)   2 

(«)  Sanger  y.  Sanger,  L.  R.  11  Eq.  Q.  B.  48,  C.  A. 
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%  I  (in 

8ctTK96  0l 


Cortt. 


dup.  HZ.   ported  hy  eridenoe  of  the  applicant's  title  to  tlie  debt  and  of 
the  debtor's  title  to  the  property  sought  to  be  chaiged  (^). 

The  order  should  be  senred  on  the  debtor  or  his  solicitor^  or 
agent  f /),  and  be  lodged  at  the  Chaneerj  Pay  QflSee  if  the  fond 
is  in  Court ;  or  be  senred,  if  the  fond  is  not  in  Conrt,  on  the 
Bank  of  England  or  company  whose  stock  or  shares  are  afiFected 
thereby  (f/). 

A  ee*itn  que  trust  is  entitled  to  obtain  from  his  trustee  an 
authority  enabling  him  to  ascertain  whether  there  is  any  charg- 
ing order  on  the  trust  fund  (h). 

Amaster  in  the  King's  Bench  Divifflon  maymake  a  cha3^:ing 
order  nm\  but  cannot  discharge  it  (i).  Upon  the  application  of 
the  debtor  the  matter  may  be  adjourned  into  Court,  when  the 
order  may  be  set  asLde,  though  it  has  not  been  made  abso- 
lute (k). 

If  the  defendant  pays  the  debt  after  the  order  nisi,  he  must 
pay  the  costs  both  of  that  order  and  of  the  application  to 
discharge  it  (/). 

The  application  for  an  order  absolute  is  made  to  a  judge  in 
chambers :  charging  orders  absolute  cannot  be  made  by  a  master 
in  the  King's  Bench  Division,  nor  by  a  registrar  of  the  Probate 
Division  {m). 

The  judge  has  a  discretion  as  to  granting  a  charging  order, 
which,  if  properly  exercised,  will  not  be  interfered  with  by  the 
Court  of  Appeal  («). 

A  charging  order,  when  made  absolute,  operates  from  the 
making  of  the  order  nusi  (o),  and  an  administration  decree  in 
the  interval  will  not  affect  it  (/?). 

A  charging  order  absolute  cannot  be  made  if  the  defendant 
was  dead  when  the  order  nisi  was  made  (q). 
Stop  orders  The  Court  has  power  to  make  a  stop  order  as  auxiliary  to 

charging         a  charging  order  under  the  above  Act ;  and  formerly,  where 

ordern. 


Order 
abeolato. 


1 


e)  Ban.  Ch.  Pr.  764. 

/)  Jle  Paraxon  Co.,  8  Jur.  N.  S.  11. 

(^V  1  &  2  Vict.  c.  110,  8.  15  ;  Dan. 
Ch.  Pr.  764. 

Ih)  Jle  Tillott,  Lee  v.  WiUon,  (1892) 
1  Ch.  86. 

(»)  Mitchell  V.  De  Vaey,  67  L.  T.  63. 

[k)  Morris  v.  Manesty,  7  Q.  B.  674 ; 
ovemiling  on  this  point  Brown  y. 
Bamford,  9  M.  &  W.  42  ;  Fowler  t. 
Churchill,  11  M.  &  W.  67. 

(0  Stanley  v.  Bond,  8  Bear.  60. 


(m)  R.  S.  C.  Ord.  LTV.  r.  12. 

(«)  Wicks  V.  Shanks,  67  L.  T.  609, 
C.  A. 

(o)  Haly  V.  Barry,  L.  B.  3  Ch.  462 ; 
explaining  Warburion  y.  Kill,  Kay, 
470  ;  Brereton  y.  Edwards,  21  Q.  B.  D. 
488,  C.  A. 

{p)  lb.  See  Scoti  y.  Lord  Hastings, 
4  K.  &  J.  633. 

{q)  Finney  y.  Hinde,  4  Q.  B.  D.  102 ; 
Stewart  y.  Rhodes,  (1900)  1  Ch.  886, 
C.  A. 


CHARGING  ORDERS.  1383 

the  fund  was  in  Court,  it  was  the  common  practice  for  the  Chap.  LLC. 
Courts  to  give  effect  to  a  charging  order  by  means  of  a  stop      §  1  (i^)- 
order  (r). 

Now,  however,  under  the  Supreme  Court  Fund  Rules,  1894, 
r.  99,  notice  to  the  Paymaster  is  sufficient.  After  a  charging 
order  nisi  has  been  made,  and  notice  has  thereby  been  given  to 
the  Paymaster,  a  stop  order  would  be  a  merely  useless  piece  of 
machinery,  md  is  no  longer  necessary  («).  Such  notice  wiU  of 
itself  give  priority  to  the  charging  order  over  any  subsequent 
orders  affecting  the  fund  (t). 

The  proviso  at  the  end  of  sect.  15  of  the  stat.  1  &  2  Vict.  Discharge  of 
0.  110,  giving  power  to  a  judge  to  discharge  or  vary  a  charging  ^   ^' 
order,  applies  only  to  orders  nm^  and  not  to  an  order  which  has 
become  absolute  (u). 

By  the  same  section,  it  is  provided  that  an  order  nisi  shall  be 
made  absolute,  unless  sufficient  cause  to  the  contrary  is  shown 
Where  an  order  has  been  obtained  charging  a  debtor's  equitable 
interest  in  stock  standing  in  the  names  of  trustees,  the  Court 
will  not  interfere  to  discharge  the  judge's  order,  if  the  deter- 
mination of  the  debtor's  interest  in  the  stock  depends  on  the 
question  of  his  insolvency  {x) ;  nor  if  it  is  a  matter  of  equitable 
construction  whether  the  debtor  has  an  interest  in  the  stock  (y). 
But  if  the  property  charged  is  clearly  not  within  reach  of  the 
Act,  the  Court  will  set  the  charging  order  aside  (s). 

By  Ord.   XLVI.  r.   3,  it  is  declared  that  the   expression  Meaning  of 
"  company  "  therein  includes  the  Q-ovemor  and  Company  of  the  ^™^^ock  " 
Bank  of  England  and   any  other  public  company,  whether 
incorporated  or  not,  and  the  expression  "  stock  "  includes  shares, 
securities,  and  dividends  thereon. 

It  had  previously  been  held  that  shares  in  a  mining  company 
on  the  cost-book  principle  were  within  the  Act,  but  subject  to 
the  claim  of  the  company  against  the  shares  (a). 

Where  a  lien  on  shares  standing  in  the  name  of  a  debtor  was 
claimed  by  the  company,  a  charging  order  was  refused  by  the 


(r)  lUeee  v.  Taylor,  5  De  G.  &  S.  B.  66 ;  Dr$w  v.  Willis,  (1891)  1  Q.  B. 

480.  460,  0.  A. 

(*)  Per  Lord  Eeher,  M.  R.,  in  Brete-  ^^f  ^^^^'  ^-  ^^^^V^  ^  Man.  &  Gr. 

r^e,^."!'*^'  ^^  ^'  ^'  ^'  ^^^'  *"*  (^)  ^'""^  ^-  ^«'-^**^^»  11  M.  &  W. 

(0  ^*«^-  at  P-  497.  M  MarrU  ▼.  Manetty,  7  Q.  B.  674. 

(if)  Jeffryei  T.  Reynolds^  62  L.  J.  Q.  \a)  Bs  ConneU,  2  Jar.  N.  S.  390. 
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CSttf .  T-TT    er>ai?nciL  ji.'v  j':^!^^  In;::^  vis  ccULzed  zl  eiilij  flsLf<4ct  to  die 

rT,^.-^.^    "       -^-^^  I^  '^^  ^^  *^*^  1*2  T5et-  €.  110  dt3»  dgC  extend  to 
«**r  m  *^r:^'XJijJ^    B-::^  i.  aii  :<  tie  peeper  ghoL  ey  net.  12  of  Aat 

A:t  V>  t&kfr  rir>fi^  ^izAs  a  ^€.  /lu  a  fraig'Lg  order  mj  le 

V»  tii^  <iT*di  '-f  thit  dcioir  =.  Vat  Cbxaoerr 

A  GyTerT::^:^^:^  «r.T."£rT  t:>  wLiJi  tLe  decOjr  is  cntftLed  as 

aKr*r/^T  ar.4  \^^t^£i^  ij  n.:t  wriin  tie  Act    '  - 

It  L*  ^.'.-r^'.^i-L  wls^LrT  an  ai:2::£tj  pajicLe  cct  of  the  snhani' 

f 3L<1  cui  Ik  <^Lsr]g^  cnyier  tLeae  Aet^  tLer&  lieii:^  no  y**^ 

Ji^y^k,  l>rst  ocl r  a  fl:::::^^Latzcg  fTind  ebargcd ;  the  Coxxzt,  howvfer, 

in  ^>f:^  ca«^  aLowed  the  oH^r  to  stand  •f»<'7jh«*«M  raJM  f'-, 

A  p^^^lon  ggitLtei  hj  the  £art  Iii'iia  Companj  caunot  be  so 
duirgfA  ' f ). 

An  rmdfti^itained  ekare  of  icsd^ie,  subject  to  the  payment  of 
i^Ajh^  which  is  ufA  in  CoTirt,  cannot  be  so  charged  y  . 

A  crmtmgf^t  eqnitahle  interest  in  shares  maj  he  so 
ch^argtsA  'h  ,  bat  not  an  int^xest  in  the  procteeds  of  the  sale 
of  s}i;^re«  by  tm^tees  nnder  a  will  for  payment  of  debts  and 
vltiTfiMely  for  the  debtor '  f)  ;  and  where  the  charging  oider 
would  not  be  effeetual,  as  the  stock  stood  in  the  names  of 
trujitees  for  others,  a  bill  by  the  judgment  creditor  to  set  aside  a 
Tolnntary  settlement  of  the  stock  was  allowed  without  obtaining 
a  chsiifpng  order  ^k). 

A  charging  order  will  not  affect  stocks  or  shares  standmg  in 
the  name  of  the  debtor  if  it  is  shown  that  he  is  merely  a  trustee 
having  no  beneficial  interest  therein  in  his  own  right  (/),  or  if 
he  is  merely  roistered  as  owner  for  the  purpose  of  qualifying 
as  director  (m). 

The  debtor  must  have  a  beneficial  interest  at  the  date  of  the 
order  nisi;  tor  if,  between  the  obtaining  the  judgment  and  the 


hi  nhurm 


(bj  JU  Mcyai  Bank  cf  Amtralia,  25 
L.  J.  Ch,  649. 


(e,  IfrtreUm  r,  Edwards,  21  Q.  B.  D. 
(d)  TayUfr  y.  TwmMl,  4  H.  &  K. 

ie)   WUham  r.  Lyneh,  1  Exch.  391. 

ij)  MMrri»  r.  Manenty,  7  Q.  B.  674. 

Q)  Us  Anglesey,  Oalve  y.  Gardner^ 
(1903;  2  Ch.  727. 

(A)  Baker  ▼.  TynU,  2  £.  &  £.  897 ; 
Oragg  r.  Tayhrt  L.  K.  1  Ex.  148; 


^.  C,  L.  B.  2  Ex.  131. 

(t)  Duam  T.  Wreiuh^  L.  B.  4  Ex. 
164. 

(k)  Goidtmitk  y.  BmmbOI,  6  De  O.  K. 

a  a.  547. 

(/)  Se  Blakeley  Ordnance  Co.,  25 
W.  E.  Ill ;  Cooper  y.  Griffin,  (1892) 
1  Q  B.  740,  C.  A. ;  Howard  y.  Sadler, 
(1893)  1  Q.  B.  1 ;  Gray  y.  Stone,  69 
li.  T.  282. 

(m)  Cooper  y.  Griffin,  sup. ;  Howard 
T.  Sadler,  sup. 
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order  nisiy  the  debtor  dies  or  assigns  his  interest,  the  order  nisi  Chap.  LIZ. 
will  be  inoperative,  even  in  the  case  of  an  equitable  interest  of     §  1  (iv). 
which  no  notice  has  been  given  to  the  trustee  of  the  assign- 
ment(n). 

The  charging  order  only  affects  the  interest  which  the  debtor  Pnoritj. 
has  in  the  funds,  and  not  prior  incumbrances,  similarly  to  the 
operation  of  the  charge  upon  real  estate  under  sect.  13  (o),  and 
under  no  circumstances  can  a  charging  order  have  priority  over 
previous  equitable  incumbrances  (p) :  thus  a  mortgage  of  an 
equitable  interest  in  stock,  of  which  no  notice  was  given  to  the 
trustees,  would  be  preferred  to  the  charging  order  {q). 

Where  stock  stands  in  the  name  of  a  trustee  for  the  defen- 
dant and  others,  the  defendant's  interest  is  charged ;  it  does  not 
seem  clear  whether  the  charging  order  attaches  where  the 
interest  of  the  debtor  is  to  go  over  if  he  charges  it ;  but  where 
a  dividend  has  already  accrued,  that  is  charged,  notwithstanding 
the  gift  over  (r). 

As  a  charging  order  has  no  greater  effect  than  a  charge  DeUmnBtbe 
executed  by  the  judgment  debtor,  a  charging  order  on  a  judg-  «^<«««*We, 
ment  by  default  for  a  debt  which  was  incapable  of  being 
enforced  will  be  inoperative  («). 

A  charging  order  under  this  statute  has  been  held  to  create  Natmeof 
such  an  incumbrance  as  will  forfeit  a  life  estate  determinable  on  w"^J^^ 
alienation  {t) ;  or  if  the  tenant  for  life  should  ^^  do  or  suffer  any 
act"  whereby  the  dividends  should  become  payable  to  any  other 
person  (w). 

A  charging  order  nisi  is  not  *'  an  execution  against  the  goods 
of  a  debtor  "  within  sect.  46  of  the  Bankruptcy  Act,  1883  (x). 
Nor  is  it  a  '^  transaction  "  protected  by  sect.  49  of  that  Act  (y). 


(ft)  Scott  Y.  Lord  Hoitingtj  4  K.  &  J. 
633  ;  of.  Holy  v,  Barry ^  L.  B.  3  Oh. 
452 ;  Stewart  y.  Jthodea,  (1900)  1  Oh. 
386,  G.  A. 

(o)  Mulkes  y.  Day,  10  Sim.  41 ;  Fowler 
y.  ChurehiU,  11  M.  &  W.  67 ;  and  inf, 
p.  1386. 

{p)  Eyre  v.  McDowell,  9  H.  L.  C. 
619, '626,  642;  Stronge  y.  Hawkee,  4 
De  G.  &  J.  632 ;  Re  Bell,  Carter  y. 
Stadden,  64  L.  T.  370 ;  Be  Anyletey, 
(1903)  2  Oh.  727. 

{q]  Beavan  y.  Lord  Oxford,  6  De  G. 
M.  k  G.  492,  6^,  626,  632 ;  Pickering 
T.  Ilfraeomhe  Bail.  Co,,  L.  R.  3  0.  P. 
260  ;  Crow  y.  BoHruon,  L.  R.  3  0.  P. 
264,  267. 

VOL.  II. — C. 


(r)  South  Western  JDoan,  ^.  Go.  t. 
Bobertaon,  8  Q.  B.  B.  17. 

(«)  Be  Onslow' 8  Trutts,  L.  B.  20  Eq. 
677 ;  Stanley  y.  Stanley,  7  Ch.  D.  689. 

(0  Mont^fiore  y.  Behrena,  L.  B.  1  Eq. 
171. 

(w)  Bqfey  y.  Bent,  L.  B.  3  Eq.  769. 
See  Soutfi  Western  Loan  Co,  y.  Bobertson, 
8  Q.  B.  D.  17. 

(x)  46  &  47  Viot.  o.  62.  See  Be 
Hutchinson,  Exp,  Hutchinson,  16  Q.  B. 
D.  616. 

(y)  Be  0' Shears  Settlement,  Courage 
y.  O'Shea,  (1896)  1  Ch.  326,  G.  A.  ; 
Wild  y.  SofUhwood,  (1897)  1  Q.  B. 
317. 

P  P 


i38i8  PEIORITY  BETWEEN  MORTGAGES  AND  JUDGMENTS. 

Chap.  LIX.       Notwithstanding  the  charging  order,  where  the  fund  ifi  not  in 

i  1  (!▼)•     Court,  the  Bank  of  England  is  bound  to  pay  the  dividends  to 

Payment  of     the  parties  having  the  legal  estate  in  the  funds,  who  will  be 

*mnd^M»^   bound  by  the  charge,  and  must  see  that  the  fund  is  properly 

applied  (2) ;  and  the  same,  of  course,  applies  to  other  public 

companies. 

If  a  bank,  with  notice  of  a  charging  order  on  its  shares,  pays 
other  judgment  creditors,  it  will  be  responsible  (a). 
Trosteee'  A  charging  order  upon  funds  in  the  hands  of  trustees  does 

not  affect  the  right  of  the  trustees  to  their  costs  (b). 
Creditor  may       Within  the  period  of  six  months  prescribed  by  sect,  14  of  the 
pxooeedings     stat.  1  &  2  Vict.  c.  110,  the  judgment  creditor  may  take  such 
^^       proceedings  as  may  be  neoeasary  to  protect  his  interests.     And 
he  may,  accordingly,  it  seems,  bring  an  action  to  protect  his 
interest  'within  the  six  months  (c).     The  Court  will  not,  how- 
ever, on  a  mere  petition  by  a  judgment  creditor  who  has 
obtained  a  charging  order  on  a  fund  in  Court  belonging  to 
the  debtor,  order  payment  of  the  fund  without  the  debtor's 
consent  (d). 

In  this  interval,  the  receipt  of  dividends  on  stock  has  been 
restrained  (e) ;  but  notice  to  the  Paymaster  would  seem  now  to 
be  sufficient  (/). 
Sale.  A  sale  cannot  be  ordered  summarily  in  the  original  action ; 

the  charging  order  can  only  be  enforced  in  a  separate  action  or 
proceedings  (jr). 


Sbction  n. 

Obowk  Debts. 

]  i. — Crown  Debts  as  afEeoting  Hortgages  of  Land. — ^A  mort- 
gagee is  liable  to  have  his  security  postponed  to  certain  claims 
of  the  Crown,  which,  by  virtue  of  its  prerogative,  has  the  right 

(«)  Churchill  V.  Bank  of  England,  11  269. 

M.  &  W.  325  ;  Fowler  v.   Churchill,  (e)   Watts  v.  Jefereyes,  3  Mao.  &  G. 

11  M.  &  W.  67.  372 ;  BriHed  v.  Wilkins,  3  Ha.  235  ; 

(oj  Salaman  t.  Donovan,  10  Ir.  Gom.  Sorsley  y.  Cox,  L.  R.  4  Gh.  94,  n. 

L.  R.  App.  13.  (/)  Sup.  p.  1383. 

[b)  Smith  V.  Tonde,  2  F.  &  F.  376.  ig)  Leggott  v.  Wettem,  12  Q.  B.  D. 

e)  Bruted  y.  Wilkina,  3  Ha.  239.  287  ;  Kolchmann  y.  Meurice,  (1903)   1 

d)  Whitfleld  y.  Frickett,   13  Sim.  E.  B.  534,  G.  A. 
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to  issue  an  "  extent  '*  or  execution  against  all  the  lands  of  its  Chap.  XIX. 
debtors^  except  copyholds,  and  to  follow  such  lands  into  the      §  8  (})• 
hands  of  subsequent  mortgagees  or  purchasers,  though  without 
notice  (h). 

The  Crown,  claiming  under  an  extent,  is,  like  a  judgment  Prior  equities, 
creditor,  subject  to  prior  equities,  and  to  such  incumbrances  as 
the  debtor  has  lawfully  created  (t). 

An  equitable  mortgage  by  deposit  of  title  deeds  made  before 
the  lien  of  the  Crown  has  attached  is  binding  upon  the 
Crown  (k) ;  and  the  better  opinion  seems  to  be  that  the  circum- 
stance of  the  Crown  obtaining  possession  of  the  legal  estate 
under  an  extent  could  not  affect  any  equitable  charge  which 
is  created  by  the  debtor  before  the  lien  of  the  Crown  has 
attached  (/). 

So,  also,  an  equitable  mortgage  of  renewable  leaseholds  by 
deposit  of  title  deeds  is  entitled  to  preference  over  a  subsequent 
lien  of  the  Crown,  in  respect  of  the  renewed,  as  well  as  of  the 
original,  lease,  although  the  Crown  debt  may  have  accrued 
before  the  date  of  the  renewal  (iw).  Not  only  all  interests 
actually  created  by  the  debtor  before  the  lien  of  the  Crown  has 
attached,  but  also  the  conditions  to  which  the  lands  have  been 
subjected  prior  to  the  date  of  such  lien,  are  binding  upon  the 
Crown  (n). 

The  prior  security  will  not  prevail  against  the  Crown,  if  it 
were  made  in  favour  of  a  person  in  whom  it  was  a  breach  of 
duty  to  the  Crown  to  take  it ;  as  where  it  was  taken  by  a 
receiver-general  from  a  person  immediately  responsible  to  him 
in  respect  of  moneys  due  to  the  Crown.  And  it  seems  that  in 
such  a  case  it  would  be  the  same  if  the  mortgage  were  legal  (o). 

The  charge  of  the  Crown  against  its  debtor's  land  will  attach  When  ihe 
as  from  the  time  of  his  becoming  in  debt  to  the  Crown  {p).  the^own 
But  by  several  successive  statutes,  protection  has  been  afforded  attaches, 
to  mortgagees  and  purchasers  of  lands  belonging  to  persons  who 
may  be  accountable  to  the  Crown,  or  persons  deriving  title  from 

{h)  33  Hen.  VTII.  o.  39,  as.  76,  80.  (k)  Caslerd  v.  Ward,  tup. 

See inrther,  as  to  Crown  debts,  Coote  (/)  Jiirgest  v.   Wheate,  1  Ed.  177  ; 

on   Mortgages   (5th  ed.)   vol.   i.    178  Sodge  y.  Att.-Gen.,  3  Y.   &  C.  Ex. 

—  193  ;    Eiphinstone    and    Clark  on  342. 

Searches,    Ch.   VII.  p.   78  ;    Carson,  {m)  Fector  v.  Fhilpoit,  12  Pri.  197. 

E.  P.  Stat.  p.  511.  («)  Bex  v.  Topping,  1  Mca.   &  T. 


(•)    Casberd  v.    Ward,   6  Pri.   411  ;       644. 
fx  V.  Lee,  6  Pri.  369  ;  Gilee  v.  Orover,  io) 

1  CI.  &  F.  72.  Ip)  13  Eliz.  o.  4. 

pp2 


Rex  V.  Lee,  6  Pri.  369  ;  Gilee  v.  Grover,  io)  Broughton  v.  Baviet,  1  Pri.  216. 
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CStap.LDL    them,  by  proyiding  that,  unless  the  formalities  prescribed  by 
I  2  (i).      those  statutes  are  complied  with,  the  claim  of  the  Crown  shall 
not  afFect  the  lands  in  the  hands  of  a  mortgagee  or  purchaser. 


Crown  Suits 
Act,  1865. 


iL — ^Begiitration  of  Crown  Debts. — ^Before  the  4th  of  June, 
1869,  there  was  no  complete  index  or  register  of  Crown  debts, 
but  searches  for  liabilities  to  the  Crown  were  usually  made  at 
the  Exchequer  Office,  and  amongst  the  bonds  of  the  BeoeiYer- 
General  at  the  Tax  Office  (q). 

The  stat.  2  &  3  Vict.  c.  11,  s.  8,  gave  full  protection  to  pur- 
chasers and  mortgagees  against  Crown  debts  and  obligations, 
by  requiring  a  memorandum  of  them,  similar  to  that  required 
of  judgments  by  1  &  2  Yict.  c.  110,  to  be  left  with  the  senior 
Master  of  the  Common  Pleas,  to  be  by  him  entered  in  a  book, 
to  be  called  ^'  The  Index  of  Debtors  and  Accountants  to  the 
Crown,"  and  (s.  9)  by  directing  an  alphabetical  index  to  be 
kept  of  the  quietus  granted  to  Crown  debtors  and  accountants, 
and  (s.  11)  by  giving  power  to  the  Lords  of  the  Treasury  to 
certify  that  any  hereditaments  of  a  Crown  debtor  or  accountant 
might  be  held  by  a  purchaser  or  mortgagee  thereof  freed  from 
all  claims,  present  and  future,  on  the  part  of  the  Crown. 

On  a  mortgage  of  real  estate,  therefore,  the  Common  Pleas 
(now  Central)  Office  had  to  be  searched  for  Crown  debts  and 
acceptances  of  office,  as  well  as  for  other  incumbrances :  but  for 
judgments,  specialties,  or  accountantships  in  existence  at  the 
passing  of  the  Act,  the  same  search,  which  was  not  very  easy, 
must  be  made  as  before  the  Act. 

The  provisions  as  to  registry  (r),  and  re-registry  every  five 
years  («),  have,  since  1859,  been  made  obligatory  on  the  Crown 
so  as  to  bind  the  lands  of  a  debtor  as  against  a  purchaser  or 
mortgagee  {t). 

The  rights  enjoyed  by  the  Crown  were  subsequently  made 
subject  to  the  provisions  of  the  Crown  Suits  Act,  1866  (w), 
under  which  future  Crown  debts  did  not  affect  land  as  against 
bond  fide  purchasers  or  mortgagees  until  a  writ  of  execution 
was  issued  and  registered ;  but  except  by  an  order  of  the  Court 
no  regLstration  can  now  be  made  under  the  Act  {x). 


{q)  Canon,  B.  P.  Stat.  p.  612. 
(r)  2  &  3  Viot.  0.  11,  b.  8. 
(«)  18  k  19  Viot.  0.  15,  0.  6. 


(0  22  &  23  Viot.  0.  35,  s.  22. 
(m)  28  &  29  Vict.  0.  104,  bs.  48,  49, 
repealed  by  63  &  64  Viot.  c.  26. 
{x)  63  &  64  Vict.  c.  26,  s.  2  (8). 


REGISTRATION  OF  CROWN  DEBTS.  13&9 

The  Land  Charges  Begistration  and  Searches  Aot,  1888,  did  Chap.  LIZ. 
not  a£feot  the  Crown.  §  2  (ii). 

But  by  the  Land  Charges  Act,  1900,  a  judgment  or  reoog- 
nizanoe  obtained  or  entered  into  on  behalf  of  the  Crown  does 
not  operate  as  a  charge  on  land  or  on  unpaid  purchase-money 
until  a  writ  or  order  enforcing  it  is  registered  under  the  Land 
Charges  Eegistration  and  Searches  Act,  1888.  And  this  provi- 
sion applies  to  any  inquisition  finding  a  debt  due  to  the  Crown, 
and  any  obligation  or  specialty  made  to  the  Crown,  and  any 
acceptance  of  office  under  the  Crown  whatever  may  have  been 
its  date  in  like  manner  as  it  applies  to  a  judgment  (y).  Sect.  6 
of  the  Land  Charges  Eegistration  and  Searches  Act,  1888,  also 
applies  to  every  writ  and  order  affecting  land  issued  for  the 
purpose  of  enforcing  a  judgment  obtained  on  behalf  of  the 
Crown  (2). 

The  Begistry  Act  for  Middlesex  expressly  excepts  from  its  Conntj 
operation  all  such  judgments,  statutes,  and  recognizances  as  are  rogriBtrieB. 
entered  in   the  name  and   upon   the  proper  account  of    his 
Majesty,  his  heirs,  and  successors  (a).     The  recent  Yorkshire 
Registry  Acts  do  not  contain  any  such  exception  (b). 

The  Land  Charges  Act,  1900,  does  not  extend  to  Ireland,  irdand. 
and  the  Acts  affecting  the  registration  and  re-registration  of 
Crown  debts  in  Lreland(c)  are  similar  to  those  in  force  in 
England  prior  to  the  Land  Charges  Act,  1900. 


Section  III. 

Statutory  Land  Charges. 

i. — Generally. — Statutes  have  from  time  to  time  been  passed 
authorizing  the  inheritance  of  land  to  be  charged  not  only  by 
owners  of  the  fee,  but  also  by  or  on  behalf  of  limited  owners  of 
settled  lands  and  other  persons  not  having  absolute  power  of 
disposal  in  respect  of  their  lands  or  being  under  disability. 


(y)  63  &  64  Vict.  c.  26,  B.  2  (1)  (2) ;  Vict.  c.  26. 

ante,  p.  1374.  W  7  &  8  Viot.  c.  90,  as.  11  and  12  ; 

(z)  Ibid.  8.  3.  11  k  12  Viot.  o.  120,  b8.  12  and  13 ; 

(a)  7  Anne,  c.  20.  34  &  36  Viot.  o.  72,  b8.  2,  7,  10,  11, 

(b)  47  &  48  Viot.  0.  64 ;  48  &  49  12  and  22. 
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Chap.  LIX.       Inqmiies  and  seorohes  for    suoh   statutoiy  oharges    must, 

§  3  (i).      therefore,  often  form  one  of  the  precautions  to  be  taken  by  a 

Search  for       mortgagee  before   completion;   but  subsisting  mortgages  are 

land  oharges.   expressly,  by  statute,  postponed  to  many  of  suoh  oharges  though 

subsequently  effected, 
^gishratioii        The  Land  Charges  Registration  and  Searches  Act,  1888  (d), 
ohargee.  as  we  have  already  seen  (^),  requires  the  registration  in  the  OfiBoe 

of  Land  Begistry  of  land  charges  created  after  the  31st  of 
December,  1888,  and  by  sect.  12  of  that  Act,  land  oharges 
created  after  the  commencement  of  that  Act  are  void  as  against 
a  mortgagee  or  purchaser  for  value  unless  registered. 

The  expression  ^'  land  charge  "  is  thus  defined  for  the  purposes 
of  the  Act  by  sect.  4  thereof : — 

'''Land  charge'  means  a  rent  or  annuity  or  principal  moneys 
payable  by  instalments,  or  otherwise,  with  or  without  interest 
charged,  otherwise  than  by  deed,  upon  land,  under  the  provisions 
of  any  Act  of  Parliament,  for  securing  to  any  person  either  the 
moneys  spent  by  him  or  the  costs,  charges,  and  expenses  incurred 
by  him  under  such  Act,  or  the  moneys  advanced  by  him  for  repay- 
ing the  moneys  spent,  or  the  costs,  charges,  and  expenses  incurred 
by  another  person  under  the  authority  of  an  Act  of  Parliament, 
and  a  charge  under  the  thirty-fifth  section  of  the  Land  Drainage 
Act,  1861,  or  under  the  twenty-ninth  section  of  the  Agricultural 
Holdings  (England)  Act,  1888  (/),  but  does  not  include  a  rate  or 
soot.*' 

^'  Land  charge  "  does  not  include  charges  created  in  inmtum^ 
for  example  under  the  Public  Health  Act,  1875,  s.  257  (g). 

By  the  Land  Charges  Act,  1900,  as  we  have  already  seen  (A), 
a  judgment  will  not  operate  as  a  charge  on  land  until  a  writ  or 
order  enforcing  it  is  registered. 

iL — Charges  for  Commutation  and  Bedemption  of  Tithes. — 

By  the  Tithe  Commutation  Acts(»)  power  is  given  to  the 
owners  of  particular  estates  in  land  or  tithe  rentcharge,  and  also 
to  corporations  sole  and  aggregate,  to  charge  their  proportion  of 
the  commutation  expenses  with  interest  at  4  per  oent.  on  the 

{d)  61  &  62  Vict.  0.  61.  (A)  AnU,  p.  1374. 

W  AnU,  p.  1372.  (»)  See  6  f  7  WiU.  IV.  o.  71,  8b.  77, 

(/)  Or  under  eect.  31 ;  see  Tenimts'  J^j  \  *  .^  ^^*:  .«•  ^^    as.  16    17  ; 

CX^^tion  Act,  1890,  s.  3.  \%  \  ^^t  ^l  Ull'.'S  ^^SV^? 

ijf)  Reg.  T.  Land  BegUtry,  24  Q.  B.      o.  73  ;  10  &  11  Viot.  o.  104 ;  14  &  15 
D.  178.  Vict.  0.  63  ;  23  &  24  Viot.  c.  93. 
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land  or  tithe  rentoharge  respectively,  to  be  paid  off  by  twenty  Chap.  LIX. 
equal  annual  instalments ;  and  a  like  power  is  given  to  owners      §  ^  (^)- 
of  a  partial  estate  in  land  to  charge  the  expense  of  redeeming 
a  tithe  rentcharge  under  that  Act  upon  the  land  for  twenty 
years  with  interest  {k). 

By  2  &  3  Yiot.  o.  62,  ecclesiastical  corporations  aggregate 
and  collegiate  bodies  are  enabled  to  charge  the  commutation 
expenses,  with  interest,  on  any  other  lands  held  to  the  like  uses 
as  those  included  in  the  commutation,  to  be  paid  ofE  in  like 
manner  as  before  mentioned  (/). 

iii — Charges   for    EnfranoMsement   of   Copyholds. — ^By  the 

Copyhold  Act,  1894,  ss.  8,  15  (w),  it  is  provided  that  com- 
pensation for  enfranchisement  may,  in  certain  oases,  be  a  rent- 
charge  charged  on  and  issuing  out  of  the  lands  enfranchised. 
Sect.  27  provides  for  payment  of  rentcharges  under  the  Act,  and 
enacts  as  follows : — '^  The  rentcharge  shall  be  a  first  charge  on 
the  land  charged  therewith,  and  shall  have  priority  over  all 
incumbrances  affecting  the  land  except  tithe  rentoharge,  and 
any  charge  having  priority  by  statute  notwithstanding  those 
incumbrances  are  prior  in  date."  By  the  same  section,  the 
remedies  for  the  recovery  of  the  rentcharge  are  by  distress  and 
entry  in  manner  provided  by  the  Conveyancing  Act,  1881  (n). 
Sects.  28  to  31  provide  respectively  for  the  apportionment  of 
rentcharges ;  for  the  protection  of  lessees  from  liability  thereto ; 
and  for  the  redemption  and  sale  of  rentcharges  created  under 
the  Act. 

iv. — ^Land  Improvement  and  Drainage  Charges. — By  the 
Permanent  Improvement  Act,  1846  (o),  s.  3,  any  tenant  for 
life  or  pur  autre  viCy  tenant  by  the  curtesy,  tenant  for  years 
determinable  on  any  life  or  lives  (if  an  infant,  idiot,  lunatic,  or 
feme  covert^  by  his  or  her  guardian,  next  friend,  committee,  or 
husband,  respectively),  or  any  trustees  for  any  charitable  or 

{k)  9  &  10  Yiot.  c.  73,  8.  11.    Ab  to  Aots  which  are  repealed, 

fees   OIL   redemption   of   rentcharges  {n)  44  &  45  Vict.  c.  41,  s.  44,  see 

nnder  the  Tithes  Acts,  1833  to  1891,  antSy  p.  38.    The  remedies  given  hy 

see  Order  of  Board  of  Agricoltnre  of  the  Act  of  1894  do  not  preclude  the 

10  Aug.  1901 .  owner  of  the  rentcharge  from  enforcing 

(/)  Sect.  17.  any  other   remedies.      See  Searle  y. 

(m)  67  &  68  Vict.  c.  46,  re-enactinflr  Cooke,  43  Gh.  D.  619,  0.  A. 

the  provisions  of  the  earlier  Copyhold  (o)  8  &  9  Vict.  c.  66. 
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Qhap.  UX  oilier  purposes,  or  any  aggregate  or  sole  corporation,  or  any 
§  3  (iv).  mortgagee  or  incumbrancer  in  fee  in  possession,  or  any  person 
entitled  in  fee  to  the  equity  of  redemption  and  in  possession  of 
the  land  mortgaged,  may  by  summons  in  the  Chancery  Division 
obtain  leave  to  make  any  permanent  improvements  in  the  land 
by  way  of  draining,  and  to  charge  the  money  so  expended  on 
the  inheritance. 

This  Act  does  not  require  charges  made  thereunder  to  be 
registered. 

The  Improvement  of  Land  Act,  1864  (p),  ss.  49 — 71,  contains 
provisions  with  regard  to  charges  for  improvements  under  the 
Act,  whereby  the  Board  of  Agriculture  (^),  on  completion  of 
the  works,  are  to  charge  the  inheritance  of  the  lands  improved 
with  the  costs  and  expenses  of  the  improvement ;  the  charge  is 
to  be  by  way  of  rentcharge  for  a  term  of  years,  payable  half- 
yearly,  in  reduction  of  principal  and  interest,  and  Lb  to  be 
according  to  the  form  prescribed  in  Schedule  B.  of  the  Act. 
Such  charges  are  to  have  priority  over  all  existing  and  future 
charges  and  incumbrances,  except  quit*rent.  Crown  rents,  chief 
rents,  and  other  charges  incident  to  tenure,  tithe  commutation 
rentcharges,  and  statutory  improvement  charges.  Charges 
under  this  Act  are  personal  property,  but  may  be  merged,  if 
the  holder  so  desire,  in  the  land  charged. 

The  provisions  of  this  Act  are,  by  the  Limited  Owners' 
Residences  Acts,  1870  and  1871  (r),  extended  so  as  to  enable 
limited  owners,  with  the  consent  of  the  Board  of  Agriculture, 
to  charge  in  like  manner  the  inheritance  of  their  lands  with 
the  expenses  of  building  residences,  &c. 

The  Act  of  1864  is  further  extended  by  the  Settled  Land  Act, 
1882,  s.  30,  so  as  to  include  all  the  improvements  in  the  latter 
Act ;  and  the  mode  of  procedure  imder  the  Act  of  1864  is  also 
simplified  by  sect.  64. 

The  Improvement  of  Land  Act,  1899  («),  makes  provision  for 
the  repayment  of  the  rentcharge,  and  extends  the  remedies  pro- 
vided by  the  Conveyaning  Act,  1881,  s.  44,  to  such  rentcharge; 
it  also  provides  that,  except  under  an  order  of  the  Court,  no 
entry  or  search  is  to  be  made  in  any  register  of  land  improve- 
ment  orders  kept  under  sects.  56  and  69  of  the  Act  of  1864. 

{p)  27  Sc  28  Viot.  c.  114.    See  46  &  (r)  33  &  34  Viot.  o.  66 ;  34  &  36 

46  viot.  0.  88,  8.  80,  and  schedule.  Yiot.  c.  84. 

(9)  62  &  68  Viot.  0.  30.  («)  62  &  63  Viot.  c.  46. 
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A  rentoharge  oreated  under  the  Act  of  1864  is  an  ^'  inoum-  Qhap.  LIZ. 
branoe  "  within  the  meaning  of  seot.  5  of  the  Settled  Land  Act,     §  3  (iv). 
1882  (t). 

A  mortgage  oreated  under  a  term  for  raising  money  in  aid  of 
the  personal  estate  is  an  ^^incumbrance  affecting  the  land 
charged"  within  the  meaning  of  the  Limited  Owners'  Eesi- 
dences  Act,  1870,  s.  9,  and  has  priority  over  a  rentoharge  created 
by  the  tenant  for  life  (u). 


Sbction  rv. 

Liens. 


i. — Lien  of  Vendor  for  unpaid  Fnrohase-money. — If  a  vendor  (a;) 
convey  his  estate  to  the  purchaser,  and  the  purchase-money  or 
part  thereof  remains  unpaid,  although  the  consideration  is 
upon  the  face  of  the  instrument  expressed  to  be  paid,  and  by  a 
receipt  indorsed  on  the  deed  acknowledged  t>o  be  received  (y), 
the  purchaser  becomes  a  trustee  for  the  vendor  for  the  amoimt 
of  the  money  unpaid  (a),  and  the  vendor  has,  by  an  implied  con- 
tract between  him  and  the  purchaser,  a  lien  on  the  estate  for 
the  amount  of  the  money  (a) ;  and  the  lien  attaches  in  equity 
as  well  after  as  before  conveyance  (b). 

At  law,  before  the  Jud.  Act  (c),  the  vendor,  after  conveyance,  lien  after 
had  no  lien  on  the  estate  or  the  title  deeds  for  the  unpaid  ^^^^^7^^^- 
purchase-money  (d) ;  but,  by  sect.  25,  sub-sect.  11,  of  that  Act, 
the  rule  in  equity  prevails  in  all  Courts. 

A  mortgagee,  reconveying  without  being  paid  off,  or  being  Re-oonvey- 

anoe  hj  mort- 


(t)  Re  Btroffwd  and  Maples,  (1896)  1 
Gh.  235. 

(m)  Provident  Clerks^  Mutual  Life  Ass. 
V.  Law  Life  Ass.,  W.  N.  (1897)  73. 

{x)  The  question  of  the  lien  of  ven- 
dors and  purohaaers,  and  other  liens,  is 
here  considered  only  with  reference  to 
priorities  as  between  them  and  mort- 
gage. The  detailed  consideration  of 
the  nature  and  extent  of  liens  would 
be  foreign  to  the  scope  of  the  present 
treatise. 

(y)  BeeMaekreth  v.  8ymm(ms,  16  Ves. 
328,  337 ;  Coppin  y.  Coppin^  2  P.  Wms. 
291.    But  the  receipt  was  oonolnsiYe 


at    law,    unless    merely   fraudulent. 
Rowntree  v.  Jaeoby  2  Taunt.  141. 

(z)  Pollezfen  v.  Moore,  3  Atk.  272 ; 
Blackburn  v.  Oregson,  1  Bro.  C.  G.  424. 

(«)  Blaekbum  v.  Gregson,  sup,  ; 
Mackreth  v.  Symmons,  sup, ;  Cowell  v. 
Simpson.  \^  Ves.  279;  Smith  v.  Hib- 
bard,  2  Dick.  730 ;  Harrison  v.  South- 
cote,  2  Yes.  Sen.  389  ;  Chapman  y. 
Tanner,  1  Vem.  267. 

{b)  Wrout  y.  Dawes,  26  Beay.  369. 

\e)  36  &  37  Vict.  o.  66. 

(i)  Qoode  y.  Burton,  1  Exch.  189 ; 
Esdaiie  y.  Oxenham,  8  B.  &  Or.  226. 
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gagee  before 
payment. 

Priority  as 
between 
lien  and 
BubBequent 
mortgage. 

Lien  post- 
poned to 
subsequent 
mortgage  by 
deposit. 

Lien  of  trustee 
vendor. 


Chap.  LTX.   paid  by  bills  that  are  dishonoured,  has  a  similar  lien,  it  seems, 
§  4  (1).      to  that  of  a  vendor  (e). 

When  a  oonveyanoe  passing  the  legal  estate  is  executed,  the 
Uen  is  postponed  to  a  subsequent  mortgagee  from  the  purchaser 
without  notice  (/). 

The  lien  of  a  vendor  for  unpaid  purchase-money  was  post- 
poned to  an  equitable  deposit  of  the  title  deeds  by  the  purchaser, 
on  the  ground  that  the  vendor,  by  parting  with  the  deeds,  has 
put  it  into  the  power  of  the  purchaser  to  deal  with  the  estate  as 
absolute  owner  (g). 

Now,  by  sect.  55  of  the  Conveyancing  Act,  1881,  a  receipt 
for  consideration  money  in  the  body  of  a  deed  is,  in  favour  of  a 
purchaser  without  notice,  sufficient  evidence  of  payment  of  the 
money  ;  and  accordingly  where  a  trustee  for  sale,  acting  within 
the  scope  of  his  authority,  sold  property  and  executed  the  con- 
veyance, but  parted  with  the  deed  without  receiving  the  pur- 
chase-money, it  was  held  that  a  subsequent  mortgagee  by 
deposit  of  the  conveyance  without  notice  had  priority  over  the 
lien  of  the  trustee  or  his  cestuis  que  trust  (A). 
Lien  not  Generally,  however,  if,  by  reason  of  the  legal  estate  being 

^oBtDon^  to    outstanding  or  otherwise,  the  purchaser  gives  a  mere  equitable 
mereequitable  charge  on  the  property  before  payment  of  the  purchase-money, 
^®'  then,  the  equities  being  equal,  the  rule  "  qui  prior  eat  tempore^ 

potior  est  Jure  "  applies,  and  the  vendor's  lien  will  prevail  over 
the  charge  of  the  equitable  incumbrancer,  though  without 
notice  (e).  In  the  case  referred  to,  it  would  seem  that  the 
equitable  mortgagee  had  not  the  title  deeds  (A;),  but  this  fact 
cannot  with  certainty  be  collected  from  the  report. 

The  lien  wiU  bind  the  lands  in  the  hands  of  the  party  himself 
and  his  heirs,  and  also  of  volunteers,  and  band  fide  purchasers 
with  notice  claiming  imder  him  (/) .  And  the  vendor's  lien  will, 
if  the  deed  of  conveyance  be  retained  by  him,  prevail  against  a 
mortgagee  or  purchaser  from  the  vendee  with  a  legal  con- 


Lien  binds 
assignees 
with  notice. 


(e)  Teed  v.  Carruthers,  2  T.  &  C.  C. 
0.31. 

if)  Smith  y.  Evanty  28  Beav.  69. 

(J)  Rice  V.  Rieey  2  Drew.  73 ;  Rim' 
mer  v.  Webster,  (1902)  2  Ch.  163.  See 
Stanhope  v.  Earl  Verfiey,  Butler's  note, 
1  Co.  Lit.  290  b  XV. 

(A)  Lloyd's  Banking  Co,  t.  Bullock^ 
(1896)  2  Ch.  192.  Seem,  if  the  trustee 
had  sold  without  anthoritj,  see  ante, 
p.  1322. 


(t)  Mackreth  y.  SymmoHS,  15  Ves. 
328,  350. 

{k)  See  Sug.  V.  &  P.  (14th  ed.)  682. 
And  see  Riee  y.  Riee,  2  Drew.  73  at 
p.  82. 

(/)  Mackreth  y.  Symmons,  15  Ves. 
828,  337  ;  Walker  v.  Preswiek,  2  Ves. 
Sen.  622 ;  Elliot  v.  Edwards,  3  B.  &  P. 
183;  Gibbons  y.  Braddall,  2  £q.  Ca. 
Abr.  682  D  ;  Davies  y.  Thomas,  2  Y. 
&C.  Ex.234. 
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veyanee,  who  neglects  to  inquire  after  the  deed(w).     If  the  Chap.  UX. 
land  is  in  a  registry  county,  the  vendor  is  not  bound  to  have  an      §  *  (i)- 
agreement  in  writing  registered  (n) . 

A  vendor's  lien  for  unpaid  purchase-money  has  been  held  to  I^i©a  on 
extend  to  trade  machinery  affixed  to  the  freehold,  and  as  there 
was  nothing  which  could  be  registered,  the  BiUs  of  Sale  Acts 
did  not  apply,  so  as  to  deprive  the  lien  of  its  validity  or  priority 
for  want  of  registration  (o).  But  a  lien  or  charge  over  goods 
given  on  terms  embodied  in  a  written  agreement  is  within  the 
mischief  of  the  Acts  (p). 

Where  land  taken  by  a  railway  company  is  found  to  be  un-  Enforcement 
saleable,  the  vendor's  lien  may  be  enforced  by  restraining  the  Uen^ahiat 
company  from  running  trains  and  continuing  in  possession  of  railway 

the  land  (q).  company. 

A  mere  parol  assignment  of  his  lien  for  value,  by  the  vendor  Parol  ansign- 
to  a  third  person,  seems  to  be  within  the  Statute  of  Frauds.  ™^*  ""^  ^^• 
But  if,  at  the  time  of  the  purchase,  it  be  agreed  by  parol 
between  the  vendor  and  purchaser  and  a  third  person  that 
such  third  person  shall  have  the  benefit  of  such  lien,  and  the 
title  deeds  are  at  the  same  time  deposited  with,  or  are  then  in 
the  possession  of  such  third  person,  the  latter  can  enforce  the 
lien. 

In  Dry  den  v.  Frost  (r),  the  person  claiming  the  benefit  of 
the  lien  for  the  unpaid  purchase-money  by  parol  agreement  was 
in  possession  of  the  title  deeds,  on  which  he  had  a  lien  for  his 
costs  as  attorney  of  the  vendor  and  as  the  representative  of  an 
equitable  incumbrancer.  In  Meux  v.  Smith  («),  where  part  of 
the  purchase-money  was  advanced  by  the  landlord  on  the  sale 
of  a  sub-lease  by  the  lessee,  and  a  simultaneous  deposit  of  the 
sub-lease  made,  the  landlord  was  held  to  have  a  lien ;  but  the 
deposit  was  made  the  sole  ground  of  the  judgment;  so  that, 
independently  of  the  deposit  of  title  deeds,  there  is  no  express 
authority  that  a  third  person  can,  by  parol  agreement,  acquire 
the  benefit  of  the  vendor's  lien  {t). 


(m)  Worthingion  v.  Morgan,  16  Sim.  See  remarks  on  this  case  in  MeEntire 

547.  y.  Crouley,  (1896)  A.  C.  467. 

J»KeUU^tt  V.  Wauon,  26  Ch.  D.  ^^/^^f  J;  gf^^/eTT"  """- 

oui,  u.  A.  y.j  3  yr     ^  Qj.  g^Q 

(o)  Rb  Vulean  Ironworks  Co.,  W.  N.  L{  n  91^,  410. 

(1888)  37.  (<)  But  see  the  judgment  in  Dnjdcn 

(p)  Oohum  ▼.  OoUim,  86  Oh.  D.  373.  y.  Frost,  tup. 
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Chap.  UX. 

IMBoharge  of 
vendor's  lien 
bj  taking 
Becuritj. 


Personal 
security  does 
not  discharge 
lien. 


Mortgage 
will  disdiarge 
lien. 


Where 
purchase  is 
with  trust 
money. 


A  vendor's  lien  may  be  discharged  by  dear  evidenoe  of  the 
intention  of  the  parties  that  the  estate  shall  not  be  a  security  for 
the  unpaid  purchase-money,  as  if  a  charge  on  the  purchased 
lands,  or,  apparently,  on  other  lands  of  the  purchaser  is  taken  to 
secure  the  money ;  for  it  cannot  have  been  intended  that  the 
vendor  should  have  a  double  mortgage  («). 

The  question  in  all  the  cases  is  whether  the  secuirity  given 
is  a  substitution  for  the  purchase-money,  and  it  becomes  a  ques- 
tion of  intention  and  depends  upon  the  circumstances  of  each 
case  (x). 

Notwithstanding  old  cases  (y),  it  is  settled  that  a  mere 
personal  security,  whether  a  bond  (2),  bill  of  exchange  (a), 
promissory  note  (6),  or  the  like,  without  more  (c),  and  whether 
negotiated  or  not  {d)^  will  not  of  itself  be  sufficient  to  remove 
the  lien ;  nor  is  there  any  distinction  on  the  point  between 
freeholds  and  copyholds,  the  lien  equally  affecting  each  species 
of  property  (e).  And  the  same  would  seem  to  apply  to  a  cove- 
nant by  the  vendee  for  payment ;  at  least,  if  the  conveyance  is 
not  expressed  to  be  msule  in  consideration  of  the  covenant  (/). 

A  mortgage  of  other  lands  for  the  whole  or  part  of  the  pur- 
chase-money (g),  or  a  mortgage  of  the  purchased  estate  for  part 
of  the  purchase-money,  permitting  the  rest  to  remain  on 
personal  security  (A),  has  been  thought  sufficient  for  the  purpose 
of  discharging  the  lien  on  the  purchased  estate,  in  the  first 
instance  wholly,  and  in  the  second  instance  to  the  amount  of  the 
money  remaining  on  the  personal  security. 

So  a  bond  and  mortgage  of  part  of  the  estate  have  been  held 
to  exclude  the  lien  of  the  vendor  on  the  residue  (t). 

A  fortiori^  the  vendor's  lien  will  be  discharged  if  he  has 
notice  of  a  trust  affecting  the  purchase-money,  and  deals  with 


iu)  See  Nairn  v.  PratDte,  6  Ves.  762. 
\x)  See  (1892)  A.  G.  281. 

(y)  Fawell  v.  SeeliSy  Amb.  724  ; 
Bond  V.  Kent,  2  Vem.  281 ;  Haim  v. 
Jh'owMj  6  Ves.  762. 

(2)  Hearle  v.  Botelera,  Gary,  25.  And 
see  Winter  v.  Lord  Anson,  3  Buss.  488  ; 
31  Bcav.  346. 

(a)  Hughes  v.  Kearney,  1  Sch.  &  L. 
136  ;  Grant  v.  Mills,  2  V.  &  B.  309 ; 
Exp.  Peake,  1  Madd.  346  ;  Gunn  y. 
Bolckow  Vaughan,  L.  B.  10  Gh.  492. 

(h)  Gibbons  v.  BraddaOy  2  Eq.  Ga. 
Abr.  682  D. 


{c)  Maekreth  y.  Summons,  15  Yes. 
337. 

(d)  Exp.  Ltaring,  2  Bose,  79. 

\e)  Winter  y.  Lord  Anson,  3  Buss. 
488. 

(/)  See  Clarke  v.  Boyls,  3  Sim.  602 ; 
Buckland  y.  FoekneU,  13  Sim.  406. 

{ff)  Nairn  y.  Frotcse,  6  Ves.  762 ; 
Eyre  y.  Sadlier,  16  Ir.  Gh.  B.  1.  But 
see  as  to  the  first  point,  per  Lord  Eldon 
in  Maekreth  v.  Symmons,  16  Yes.  328  at 
p.  341 ;  and  Saunders  y.  Leslie,  2  Ba.  & 
Be.  609. 

(A)  Bondy.  Kent,  2  Yem.  281. 

(t)  Capper  y.  Spotiitwoode,^ajnL  21. 


LIEN  OF  PURCHASER  ON  RESaSSION  OF  CONTRACT. 


1897 


the  trustee-purohaser  in  a  manner  inconsistent  with  the  duty  of  Chap.  XIX. 
the  latter  (^).     So,  where  the  purchaser  was  a  trustee,  a  loan      §  ^  W* 
by  the  vendor  to  the  trustee  of  part  of  the  purchase-money  on 
deposit  of  the  title  deeds  was  held  void,  and  the  lien  gone  {I). 

Where  land  was  sold  to  a  company  in  consideration  of  paid-  ^^  ^J' 
up  shares  and  debenture  bonds  of  the  company,  the  lien  was  &o. 
excluded ;  no  money  was  ever  to  be  paid  (m). 

The  vendor  cannot  proceed  to  enforce  his  lien  and  his  col-  liieaand 
lateral  securities  at  the  same  time  (^),  and  he  will  be  postponed  eeouritles  not 
to  a  mortgage  of  the  estate  made  to  secure  a  part  of  the  pur-  ^^*^^®*^^® 
chase-money  advanced  by  such  mortgagee,  if  he  is  an  assenting 
party  to  the  mortgage  (o). 

The  doctrine  of  a  vendor's  Ken  applies  not  only  to  land  and  7®*^^'®]}^ 
chattels  real,  but  also  to  a  share  of  proceeds  of  sale  of  leasehold 
property  bequeathed  upon  trust  for  sale  at  a  future  date  (p). 

The  lien  of  the  unpaid  vendor  of  goods  is  now  regulated  by 
the  Sale  of  Goods  Act,  1893  (q). 


on  personalty. 


ii — allien  of  PnrclLaser  on  Eescission  of  Contract — ^If  a  pur- 
chaser advance  all  or  any  part  of  the  money  to  the  vendor,  and 
the  contract  is  broken  off,  an  implied  contract  arises,  by  which 
the  purchaser  has  a  lien  on  the  land  (r) ;  and  if  the  purchaser 
properly  declines  to  complete,  he  has  a  lien  for  the  deposit  and 
interest  on  impaid  purchase-money,  and  for  interest  on  the 
payments  («),  and  also  for  the  costs  of  a  suit  by  himself  or  the 
vendor  to  compel  performance  of  the  contract  (t),  and  this  lien 
attaches  on  the  deeds  (w).  If  the  purchase  goes  ofE  through  the 
fault  of  the  purchaser,  of  course  he  has  no  lien  for  what  he  has 
paid  {x). 

The  above  passage  has  been  judicially  approved  as  an  accurate 


(k)  See  JFhite  y.  Wakefield,  7  Bim. 
401. 

(0  Muir  V.  Jolly,  26  Beav.  143. 

(m)  Me  Brent tcood  Brick  and  Coal  Co,  y 
4  Ch.  D.  662,  C.  A. 

(«)  Nairn  v.  Frowse,  6  Ves.  762  ; 
Barker  v.  Smark,  3  Beav.  64. 

(o)  Bond  V.  ICent,  2  Vem.  281 ;  Cood 
y.  Follardy  9  Pri.  644  ;  10  Pri.  109. 

{p)  Davies  v.  Thomas,  (1900)  2  Ch. 
462,  0.  A. 

(q)  66  &  67  Vict.  c.  71,  8S.  39,  41— 
43. 

(r)  See  Burgen  v.  JFheale,  1  W.  Bl. 
123  ;    Laeon    y.   Mertina,   3   Aik.   4  ; 


Maekreth  y.  Symnuma,  15  Ves.  328, 
337. 

(*)  Rose  y.  Watson,  10  H.  L.  C.  672  ; 
Wylhes  y.  Lee,  3  Drew.  896  ;  Turner  y. 
Marriott,  L.  R.  3  Eq.  744 ;  Aberam  m 
Iron  Works  y.  Wickens,  L.  R.  4  Ch. 
101  ;  Torrance  y,  Bolton,  L.  R.  8  Ch. 
118. 

(t)  Middleton  y.  Magney,  2  H.  &  M . 
233  ;  Turner  y.  Marriott,  L.  R.  3  Eq. 
744. 

(m)  Oxenham  y.  Esdaile,  2  Y.  &  J. 
493  ;  3  Y.  &  J.  262  ;  Esdaile  y.  Oxm* 
ham,  3  B.  &  Cr.  226. 

{x)  Dinn  y.  Qrant,  6  De  G.  &  S.  461, 
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PBIOBITT  BETWEEN  MOBTGAOES  AND  LIENS. 


Chap.  LIZ. 
§  4  (ii). 


fie-sale  hy 
yendee. 


Lien  of 
evicted 
parchafier  on 
purchase- 
money. 

When  the 
yendor  is  a 
mortgagee. 


Deposit  of 
deeds  bj 
vendor. 


statement  of  tlie  law  (t/).  It  may  be  added  that  the  lien  oon- 
tinues  though  the  purchafier  himself  resoindB  the  contract  under 
a  clause  enabling  him  to  do  so  (z).  And,  though  a  purchaser 
may  lose  his  right  to  enforce  the  contract,  he  may  still  have  a 
lien  for  his  deposit  or  instalments  of  purchase-money,  if  his 
conduct  does  not  amount  to  a  repudiation  of  the  contract  (a). 

And  so,  if  the  yendee  has  resold  before  completion,  the  sub- 
purchaser will  haye  a  lien  for  what  he  has  paid  upon  the  interest 
which  the  yendee  had  acquired  by  part  payment  of  the  purchase- 
money  (6). 

If  the  purchaser,  after  paying  his  purchase-money,  has  been 
evicted,  it  seems  that  he  has  a  lien  on  the  purchase-money,  if 
it  can  be  ear-marked,  against  the  yendor,  but  not  against  an 
assignee  of  the  fund  for  yaluable  consideration  without  notice  (c). 

If  the  yendor,  when  the  contract  goes  off  after  payment  of 
the  purchase-money,  is  a  mortgagee,  the  lien  of  the  purchaser 
will  attach  only  upon  the  interest  of  the  mortgagee  (d) ;  and  if 
the  mortgagee  is  trustee  for  others,  the  lien  may  affect  their 
interests  also  (d).  In  one  case  the  Court  followed  the  purchase- 
money  into  the  stock  into  which  it  had  been  inyested  by  the 
yendor,  and  that  notwithstanding  a  transfer  to  a  third  person  (e). 
The  case  in  question,  however,  was  reyersed  on  other  grounds, 
and  has  been  questioned  (/). 

The  equitable  deposit  of  the  title  deeds  by  the  yendor  before 
completion  generally  attaches  to  the  unpaid  purchase-money  (g) ; 
and  the  purchaser's  right  to  have  the  property  conveyed  to  him 
on  payment  of  the  purchase-money  is  paramount  over  the  rights 
of  the  equitable  mortgagee  in  respect  of  the  land  (A). 

iii. — Liens  for  Expenses  of  preserving,  maintaining,  or 
improving  Property. — It  is  a  general  principle  that  a  lien 
cannot  be  acquired  merely  by  the  outlay  of  money  upon  the 
property  of  another  by  a  person  having  no  titie  to  or  interest  in 
the  property  without  a  contract  express  or  implied  (t). 


(y)  Whitbread  y.  Watt,  (1901)  1  Ch. 
911,  perFarwell,  J. 

(z)  8.  C,  (1902)  1  Ch.  835,  0.  A. 

{a)  Levy  y.  Stogden,  (1898)  1  Ch. 
478  ;  (1899)  1  Ch.  6  ;  Cornwall  y.  Hen- 
ton,  (1899)  2  Ch.  710. 

(ft)  Aberanum  Iron  Workt  v.  Wiokent, 
L.  R.  4  Ch.  101. 

(c)  Color  y.  Earl  of  FembroJce^  1  Bro. 
0.  C.  301. 


id)   Wythes  y.  Lee,  3  Drew.  396. 

le)  Small  y.  Attwood,  To.  507. 

(/)  Sng.  V.  &  P.  (14th  ed.)  256. 

(ff)  Rayne  y.  Baker,  1  Gifi.  241. 

(A)  Flinn  v.  JPlomtain,  W.  N.  (1889) 
32. 

(»)  Murray  y.  Tinkett,  12  CI.  &  F. 
764  ;  Burridge  v.  Rowe,  1  Y.  &  C.  C.  O. 
183,  191 ;  Clack  y.  RoUmd,  19  Beay. 
277. 


LIEN  FOR  EXPENDITURE  ON  PROPERTY.  1399 

A  man  who  enters  into  a  contract  to  expend  a  certain  sum  of  Chap.  LIX. 
money  on  land,  and,  after   spending   part  of  it,  declines   to     §  4  (iii). 
perform  the  contract,  has  no  lien  on  the  land  for  the  money  Partial 
which  he  has  expended  (k).  X^- 

No  lien  belongs  to  a  tenant  in  common  against  the  share  of  to  expend 
his  co-tenant  for  payments  in  respect  of  the  estate  (/).     On  the  ^^^,?^*   . 
same  ground  it  was  held  that  one  joint  owner  of  a  house  has  no  joint  owner 
lien  for  repairs  and  substantial  improvements  made  by  him  out  ^.^J^ere. 
of  his  own  moneys  (m). 

So,  also,  where  the  solicitor  of  an  executrix  out  of  his  own  no  lien  for 
moneys  paid  off  a  claim  on  the  testator's  estate,  it  was  held  that  expenditure 

•^     *  ,  .  .  by  stranger. 

he  did  not  thereby,  as  against  creditors  of  the  testator,  acquire  a 
lien  on  the  estate  or  the  title  deeds  for  the  sum  so  paid  (»). 
And  a  guardian  who  paid  off  an  incumbrance  on  an  infant's 
estate  was  not  entitled  to  a  lien  on  the  pipperty  (o). 

So  a  person  who  lays  out  money  on  property,  which  he  has 
bought  without  any  title,  has  no  lien  on  the  estate  as  against  the 
rightful  owner,  or  those  claiming  imder  him  {p). 

But  a  different  rule  prevails  where  a  person  who  has  laid  ^^©^  ^o? 
out  money  on  property  of  another  bond  fide  believes  himself  to  by  perHon 
be  entitled  to  or  interested  in  the  property.     Thus  a  lien  for  ^^V^^fS^t 

.  |»  .         claiming 

improvements  bond  fide  made  by  a  person  in  wrongful  possession,  interest, 
imder  the  belief  that  he  is  the  absolute  owner,  has  been  allowed  [q) ; 
or  by  one  in  possession  under  a  deed  which  is  afterwards  set 
aside  for  fraud  or  other  good  ground,  or  which  is  held  to 
pass  a  redeemable  interest  (r) ;  or  by  a  purchaser  in  possession 
under  a  contract  with  the  remainderman  upon  the  faith  of 
a  promise  by  the  tenant  for  life  to  concur,  which  he  refused 
to  do  («). 

On  the  same  principle,  a  person  will  be  allowed  a  lien  for  lien  for 
money  expended  on  property  of  another,  where  the  owner  has  ^^"^ 
held  out  to  him  a  representation  that  he  will  enjoy  the  benefit  expectation  of 
of  his  expenditure.     So  a  tenant  in  possession  under  a  contract 

{h)  WdUia  v.  Smithy  21  Ch.  D.  246,  {p)  Ridgway  v.  Roberta,  4  Ha.  106, 

0.  A.  110. 

m  Exp,  Young,  2  V.  &  B.  242  (not-  (q)  jfeeaam  v.  Clarksan,  4  Ha.  97  ; 

withstanding  Doddington  v.  Hallett,  1  Thome  v.  Newman,  Pinch,  38.      See 

Ves.  Sen.  497).     See  Swan  v.  Swan,  gwan  v.  Swan,  8  Pri.  618. 
8    Pn.    618  ;    Leigh   y.    Diekeson,    16 

Q.  B.  D.  60,  C.  A. ;  and  of.  Kennedy  ir)  Mulhallm  v.  Mamm,   3   Dr.   & 

V.  De  Tf afford,  (1897)  A.  0.  180.  War.  317,  337  ;  Fee  v.  Cobine,  11  Ir. 

(w)  Kag  V.  Johmtone,  21  Beav.  636.  Eq.  R.  406  ;  Mill  v.  Rill,  3  H.  L.  O. 

(«)  Christian  v.  Field,  2  Ha.  177.  829. 

(o)  Uooper  v.  Fylee,  2  Vem.  479.  («)  Ludlow  v.  Qrayall,  11  Pri.  68. 
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PSTOBirr  BETWEEN  MOBTGAOES  AND  LIEKS. 


Chap.  LIX. 

s  4  im- 


Lien  of 
tefnant  for 
life. 


Lien  of 
tmstees. 


for  a  lease  which  goes  off  for  want  of  title,  has  a  lien  for  his 
outlay  {t)y  hut  not  where  the  tenant  rejects  the  lease  (u).  So 
where  sons  were  allowed  hy  their  father,  the  owner  of  a  granary, 
to  expend  moneys  on  it  for  their  business  (;r) ;  otherwise,  where 
there  was  an  implied  contract  by  a  son-in-law  occupying  a  house 
rent  free  to  keep  the  premises  in  repair  (y). 

As  a  general  rule,  a  tenant  for  Ufe  has  no  Uen  upon  the 
estate  for  the  moneys  expended  by  him  in  substantial  improve- 
ments (s),  imless  done  in  conformity  with  a  statute  (a).  But, 
under  special  circumstances,  a  tenant  for  life  has  been  allowed 
a  lien  for  repairs  and  improvements  (b). 

Where  a  tenant  for  life  paid  off  a  mortgage  and  took  an 
assignment,  and  made  improvements  upon  the  mortgage  pre- 
mises, he  was  allowed  no  lien  for  those  made  before  the  assign- 
ment of  the  mortgage,  but  he  was  allowed  two-thirds  of  those 
made  after,  but  not  the  other  third,  as  he  had  the  benefit  during 
his  life ;  and  no  interest  on  the  value  of  the  improvements  Was 
allowed  during  his  life,  as  a  tenant  for  life  must  keep  down  the 
interest  (c). 

Where  a  tenant  for  life  of  property  and  owner  in  fee  of  a 
moiety  borrowed  money  on  mortgage,  which,  with  other  money, 
was  expended  in  permanent  improvement,  it  was  held  that  the 
value,  but  not  exceeding  the  amount  of  the  mortgage,  should 
be  borne  rateably  by  both  moieties  (d). 

All  trustees  have  a  lien  on  the  trust  estate  for  money  properly 
expended  thereon  (e).  They  have  a  right  of  indemnity  against, 
and  thus  a  lien  upon,  the  property  of  the  trust,  in  priority  over 
charges  created  by  the  cestuis  que  trust.  Thus,  trustees  of  a 
company  have  priority  for  any  sums  due  to  them  in  priority 
over  debenture  holders  (/). 


28 


U)  MiddUton  v.  Magney,  2  H.  &  M. 


(m)  Exp.  Ladd,  3  D.  &  0.  647. 

{x)  Unity  Bank  y.  King^  25  Beay. 
72 ;  4  Jur.  N.  S.  470. 

(y)  Mittard  v.  Harvey,  84  Beav.  237. 

{z)  Caldecott  y.  Brown,  2  Ha.  144  ; 
Kaim  y.  Majoribanks,  3  Rubs.  582. 
See  Sanhaw  y.  Oibbs,  Kxy,  333  ; 
Flayer  y.  Banks,  L.  R.  8  l!q.  116  ; 
Oilliland  y.  Crawford,  I.  R.  4  Eq.  35 ; 
Leigh't  Estate,  L.  R.  6  Ch.  887. 

(a)  Exp,  Dttvies,  3  De  G.  &  J.  144  ; 
4  Jut.  ^.8.  1029. 


(b)  Harris  y.  JPoyner,  1  Drew.  174  ; 
Maenolty  v.  Fitzherbert,  3  Jur.  N.  S. 
1237  ;  Re  Barrington^s  Settlement ,  1  J. 
k  H.  142. 

{c)  Newling  y.  Abbot,  Vin.  Abr. 
Account  (D.  A.)  8,  p.  125 ;  2  Eq.  Ga. 
Abr.  696. 

(rf)  Be  JoneSf  Farrington  y.  Forrester^ 
(1893)  2  Ch.  461. 

(e)  Darke  y.  Williamson,  25  Beay. 
622. 

(/)  Re  Exhall,  #<?.  Co,,  35  Beay.  449 ; 
PooUy  HaU  Coll  Co.,  18  W.  R.  201. 
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Similarly,  directors  of  a  company,  who  have  advanced  money  Chap.  LIX. 
for  the  purchase  of  an  estate,  have  a  lien,  although  the  convey-     §  4  (iii). 
ance  recited  that  the  estate  was  purchased  with  the  money  of 
the  company  {g) ;  and  trustees  have  a  lien  under  similar  circum- 
stances (A). 

But  if  a  trustee  or  guardian  borrows  money  from  a  third 
person  to  pay  off  an  incumbrance  on  the  trust  estate,  the  third 
person  has  no  lien  (t),  though  he  is  entitled  to  stand  in  the 
place  of  the  trustee  {k). 

Trustees  have  no  lien  for  expenses  not  authorized  by  the 
terms  of  their  trust  {I).  But  where  trustees  have  power  to 
cany  on  a  business,  they  have  a  lien  on  the  business  for  their 
expenses,  and  creditors  of  the  business  can  stand  in  their 
place  {m).  Trustees  who  have  incurred  costs  reasonably  and 
bond  fide  in  an  action  for  protecting  the  trust  property  may 
retain  such  costs  out  of  income  until  provision  can  be  made  for 
raising  them  out  of  the  corpus  (n). 

The  right  of  a  trustee  to  be  indenmified  for  expenditure  in 
relation  to  the  trust  estate  is  strictly  limited  to  that  estate  (o). 

The  majritime  doctrine  of  salvage  applies  only  to  ships  and  Salvage  lien, 
goods  in  peril  at  sea.    No  similar  doctrine  applies  to  things  on 
land ;  and  it  seems  doubtful  whether,  in  the  latter  case,  there  is 
any  lien  for  salvage  apart  from  contract,  express  or  implied  (jd). 

A  mortgage,  therefore,  has  no  lien  for  salvage  in  respect  of 
repairs  to  buildings  or  payment  of  premiumB  on  a  policy  (q). 

A  lien  or  allowance  is  sometimes  permitted  on  the  ground  of 
salvage  for  expenditure  in  preserving  or  protecting  the  property 
incurred  by  persons  interested  therein  (r). 

So,  where  a  person  having  a  partial  interest  in  an  estate  pays  Payment  of 
renewal  fines  or  the  like,  so  as  to  preserve  the  property  for  the  ^^®      ^^^' 
benefit  of  aU  persons  interested,  he  will  be  allowed  a  lien  on  the 
estate  (a). 


{p)  Re  Imperial  8aU,  ^.  Co.,  2  W.  R. 
122. 

ih)  Re  Pumfrey,  22  Ch.  D.  266. 

(i)  Hooper  v.  Eyles,  2  Vem.  480. 

(k)  Re  Ftimfrey,  sup. 

(/)  Leedham  v.  Chatoner,  4  K.  &  J. 
458.  See  Malins  v.  Oreenxcay,  7  Ha. 
391 ;  Strickland  v.  Symons,  26  Ch.  D. 
245,  0.  A. 

(«}  Re  JohnaoHj  15  C5h.  D.  553.  See 
Exp.  Garland,  10  Ves.  110,  120  ;  Exp, 
Edmonds,  4  De  G.  F.  &  J.  488,  498. 

(ft)  8toU  V.  Milne,  26  Ch.  D.  710, 
0.  A. 

VOL.  II. — C. 


(o)  Re  Earl  of  Wtnchihea^a  Foliey 
Trusts,  39  Ch.  D.  168. 

(p)  Falcke  y.  Scottish  Imperial  Ins. 
Co.,  34  Ch.  D.  249,  C.  A.  See  Re 
WUlis,  (1902)  1  Ch.  16. 

(q)  Landowners',  ^e.  Drainage  Co.  ▼. 
Ashford,  16  Ch.  D.  411  ;  Bm-Hdge  v. 
Rowe,  1  Y.  &  C.  C.  C.  183  ;  and  see 
Brooke  v.  Stone,  34  L.  J.  Ch.  261  ; 
WhiU  V.  Metcalf,  72  L.  J.  Ch.  712. 

(r)  See  as  to  salvage  with  regard  to 
ships,  &o.,post,  p.  1416. 

{s)  Ifanlove  v.   Rale,   2  Vera.    84  ; 

Q  Q 
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PBIOEITY  BETWEEN  MOETGAGES  AND  UENS. 


Chap.  UX. 
S  *  (m)- 

Pajrment  of 
premiumB  on 
policies. 

KnleB  laid 
down  in 
£e  Leslie. 


Payment  of 
premiums  by 
mortgagor. 


Mortgagor 
has  generally 
no  lien 
against 
mortgagee. 


So,  also,  where  a  person  interested  in  a  policy  of  insnranoe 
pays  out  of  his  own  moneys  premiums  necessary  to  keep  up 
the  policy,  he  may,  in  some  cases,  be  entitled  to  a  lien  as  against 
other  persons  interested  in  the  policy  (t). 

It  has,  however,  been  laid  down  («),  that  where  a  person  who 
is  not  the  sole  beneficial  owner  of  a  policy  of  life  assurance  pays 
the  premiums  to  keep  up  such  policy,  he  is  entitled  to  a  lien  on 
the  property  or  its  proceeds  only  in  one  or  other  of  the  following 
cases : — (1)  By  contract  with  a  beneficial  owner  of  the  policy  .(j?)  ; 
(2)  by  reason  of  the  right  of  trustees  to  an  indemnity  out  of 
their  trust  property  for  money  expended  by  them  in  its  preser- 
vation (y) ;  (3)  by  subrogation  of  this  right  of  trustees  of  some 
person  who  may  at  their  request  have  advanced  money  for  the 
preservation  of  the  property  (s)  ;  (4)  by  reason  of  the  right  of 
mortgagees  or  other  persons  having  a  charge  on  a  policy  to 
add  to  their  charge  any  moneys  which  have  been  paid  by  them 
to  pi'eserve  the  property  (a). 

In  one  case  a  lien  was  allowed  on  the  ground  of  salvage  as 
against  a  mortgagee,  in  favour  of  a  mortgagor  who  had  continued 
to  pay  the  premiums  on  the  mortgaged  policy  after  his  liability 
so  to  do  had  been  determined  by  his  bankruptcy  (6). 

As  a  general  rule,  however,  a  mortgagor  having  an  equity  of 
redemption,  or  an  ultimate  interest  in  an  estate  or  fund,  cannot 
create  a  charge  or  lien  in  his  own  favour,  as  against  a  mort- 
gagee, in  respect  of  expenses  incurred  in  preserving  or  improving 
the  property  (c). 

Where  a  builder  mortgaged  the  benefit  of  a  contract,  which 
was  voidable  if  the  building  should  not  be  finished  by  a  certain 
day,  and  afterwards  executed  a  creditor's  deed ;  the  trustee  of 
the  deed,  by  arrangement  with  the  owners  of  the  land,  completed 
the  building  out  of  his  own  moneys ;  it  was  held  that  the  lien 


Zacon  y.  Meriinsy  3  Atk.  4 ;  Hamilton 
V.  Denny ^  1  Ba.  &  Be.  199 ;  Jones  v. 
Jones ^  6  Ha.  440  at  p.  465  ;  Fetherstone 
V.  Mitchell,  9  Ir.  Eq.  Rep.  480. 

{t)  Burridge  v.  Rowcj  1  T.  &  0.  0.  C. 
183.  See  West  y.  Reidy  2  Ha.  249; 
OiU  V.  Downing y  L.  R.  17  Eq.  316. 

(u)  R$  Leslie,  Leslie  y.  French,  23 
Ch.  D.  662  at  p.  660.  See  Falcke  y. 
Scottish,  ^e.  Co.,  Si  Ch.  D.  234  ;  JRe 
Fower  (1899),  1  Ir.  R.  6. 

{x)  Ayhcin  y.  Witty,  30  L.  J.  Ch» 
860. 


{y)  Claeh  y.  Holland,  19  Beay.  262. 
See  Re  Earl  of  Winehiltea's  Foliey 
Trusts,  39  Ch.  D.  168,  supra,  p.  1401. 

(«)  Gill  y.  Dotcfiiny,  L.  R.  17  Eq. 
316  ;  Todd  y.  Moorhouse,  L.  R.  19  Eq. 
69. 

(a)  See  ante,  pp.  1216,  1218. 

\b)  Shearman  y.  British  Empire  In* 
surance  Co.,  L.  R.  14  Eq.  4 ;  bnt  see 
Saunders  y.  Dunman,  7  Ch.  D.  284. 

{c)  Saunders  y.  Duntnan,  7  Ch.  D. 
284.  See  Norris  y.  Caledonian  Insurance 
Co.,  It.  R.  8  Eq.  127. 
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for  the  money  so  paid  had  priority  over  the  mortgage  {d).    But  Cfhap.  UX. 
such  a  lien  was  held  not  to  prevail  against  a  mortgagee  who  had     §  4  (iii). 
not  exercised  his  power  of  taking  the  work  out  of  the  original 
oontraotor's  hands  (e). 

A  shipwrifrht  has  a  lien  on  a  ship  for  repairs  so  Ions  as  he  l^en  of 
remainB  in  possession  (/).  In  an  aSion  by  the  mortgage  of  a  '*^^-^"- 
ship,  material  men  with  a  possessory  lien  intervened.  The 
proceeds  of  sale  of  the  ship  not  being  sufficient  to  satisfy  the 
interveners'  daim,  it  was  held  that  the  mortgagee  was  entitled 
to  his  costs  of  action  up  to  sale,  in  priority  to  the  claims  of  the 
interveners  (g). 

Special  reason  for  allowing  a  lien  on  the  ground  of  salvage  lien  in  case 
occurs  in  the  case  of  mines  and  works  where,  owing  to  their  *^^°^^®®»    °* 
perishable  nature,  immediate  expenditure  for  their  preservation 
or  protection  from  risk  is  a  matter  of  urgency  (h) ;  and  such  a 
lien  wiU  be  enforced  against  a  mortgagee  or  trustee  in  bank- 
ruptcy (t), 

iv. — lien  for  Breach  of  Trust. — ^Where  trust  moneys  are  Purchaser 
invested  upon  improper  securities,  the  persons  interested  have  a  moneys?* 
lien  on  the  securities  into  which  they  are  traced  {k).  Similarly 
where  they  are  invested  in  the  purchase  or  improvement  of 
land  (/) ;  and  it  is  the  same  though  the  moneys  be  applied 
indirectly  in  repayment  of  the  money  borrowed  for  the  im- 
mediate purchase-money  (m). 

Where  an  estate  in  settlement  has  been  sold  imder  the  powers  Poroliase  by 
in  the  deed,  and  the  tenant  for  life,  haviag  received  the  pur-  ^^  *^' 
chase-money,  has  invested  it,  together  with  money  of  his  own,  name, 
in  other  lands,  and  taken  the  conveyance  to  himself  in  fee,  the 
Courts  will  decree  a  lien  on  the  estate  so  purchased  to  the 
amoimt  of  the  trust  money,  although  many  years  may  have 
elapsed  during  which  the  tenant  for  life  has  held  the  property 
as  his  own  (n). 


e 


(d)  Tooth  V.  Halletty  L.  R.  4  Oh. 
242  ;  ante,  p.  195. 

{e)  Brew  %  Co,  v.  Jbeolyne,  18  Q.  B. 
D.  690,  0.  A. 

(/)  Franklin  v.  Rosier,  4  B.  &  Ad. 
341.  See  Neptune,  3  Knapp,  96  ;  and 
$06  pott,  p.  1416. 

(ff)  Sherhro\  62  L.  J.  P.  D.  &  A.  28. 

(h)  Scott  V.  Nesbitt,  14  Ves.  438  ; 
Sayert  v.  Whitjield,  1  Knapp,  133  ; 
Burden  y.  Barkat,  2  Gifl.  412. 

(t)  Fereday  y.  Wightwiek,  1  R.  &  H. 


116. 

{k)  Mant  y.  LeUh,  16  Beay.  624 ; 
Harford  v.  Lloyd,  20  Beay.  310. 

(/)  Lane  y.  JDighton,  Amb.  409  ; 
Letcie  y.  Maioeke,  17  Ves.  67 ;  JFilliame 
y.  Thomas,  2  Dr.  &  S.  29 ;  Fhayre  y. 
Feree,  3  Dow,  116  ;  Be  Fumfrey,  22 
Oh.  D.  266. 

{m)  Hopper  y.  Conyers,  L.  R.  2  Eq. 
649. 

(«)  FHee  y.  Blakemore,  6  Beay.  607 ; 
Birds  y.  Askey,  24  Beay.  618. 
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PRIORITY  B£TW£EK  MORTGAGES  AND  LIENS. 


§  4  riv). 


Tnutee 
haying 
beoefioial 
interest. 


C9iap.  LIX.  If  the  tenant  for  life  under  a  settlement  fraudulently  obtain 
possession  of  a  part  of  the  settled  property,  or  a  party  to  the 
~  settlement  does  not  perform  his  part  of  the  agreement,  a  lien  is 
created  to  the  amount  of  the  abstraction  or  of  the  deficiency  on 
any  other  property  which  the  same  party  takes  under  the  same 
or  a  corresponding  settlement  (o),  eyen  as  against  an  assignee 
for  valuable  consideration  {p). 

Where  a  trustee  has  a  beneficial  interest  under  a  will,  and 
commits  a  breach  of  trust,  the  estate  has  a  lien  upon  the  interest 
of  the  trustee  to  make  good  the  breach  of  trust  (^),  and  if  the 
trustee  makes  an  equitable  mortgage  of  his  interest,  the  mort* 
gage  will  be  subject  to  the  estate's  Ken  (r) ;  and  the  lien 
attaches  upon  a  derivative  interest  of  the  trustee  as  next  of  kin 
of  a  cestui  que  trust  {s) ;  but  the  principle  does  not  apply 
where  the  trustee  holds  a  dry  legal  estate  only  (<),  nor  where 
the  estate  of  the  trustee  sought  to  be  impounded  is  a  legal 
devise  for  life  (u).  So  where  an  executor  assigns  his  rever- 
sionary legacy,  and  afterwards  wastes  the  assets,  the  legacy  is 
liable  to  make  good  the  devastavit^  even  against  the  assignee  of 
the  legacy  (a?). 

In  most  of  the  cases  the  liability  enforced  in  priority  to 
assignees  was  against  portions  of  the  estate  while  still  in  bulk ; 
but  the  principle  does  not  apply  to  a  fund  carried  over  to  a 
separate  accoimt  and  where  the  claim  of  the  estate  arises  subse- 
quent to  the  separation  or  latent  at  the  time.  The  possibility 
that  such  a  claim  may  be  made  against  a  trustee  does  not  of 
itself  disable  him  from  making  a  bond  fide  assignment  of  his 
beneficial  interest  in  the  estate  (y). 

So  where  a  legatee  is  ordered  to  pay  the  costs  of  the  executor, 
the  latter  can  deduct  the  costs  out  of  the  legacy,  even  against  an 
assignee  for  value,  pending  the  suit  (2),  in  the  same  way  as  he 
can  deduct  a  debt  of  the  legatee  to  the  estate  {a). 


(0)  Smith  V.  Smith,  1  Y.  &  0.  Ex. 
338  ;  Friddy  v.  -Bow,  3  Mer.  86 ;  Wood- 
yatt  v.  Gresley,  8  Sim.  180.  And  see 
Burridge  v.  Bowe^  8  Jar.  299 ;  Exp, 
Makins,  2  M.  B.  &  Be  G.  508. 

ip)  Bibbs  V.  Qoreriy  11  Beav.  483. 

{q)  Cole  V.  Muddle,  10  Ha.  186  ; 
Clack  V.  Holland,  19  Bear.  262 ;  Bamett 
V.  Sheffield,  1  De  G.  M.  &  G.  371; 
Wilkins  v.  Sibley,  4  GifP.  442. 

(r\  Ibid. ;  Friddy  v.  Bose,  3  Mer.  86. 

(»)  Jacube  V.  Bylanee,  L.  B.  17  Eq. 
341. 


{t)  British  Mutual  Investment  Co,  y. 
Smart,  L.  R.  10  Gh.  567. 

(«)  Egbert  y.  Butter,  21  Beay.  560 ; 
Exp,  Barff,  De  G.  613 ;  Fox  y.  Buckley, 
3  Oh.  D.  608. 

(a?)  Morris  y.  Livie,  1  Y.  &  0.  0.  0. 
380 ;  Bamett  y.  Sheffield,  1  De  G.  M. 
&  G.  371 ;  Hopkins  y.  Oowan,  1  Moll. 
561. 

(y)  Edgar  y.  FUmley,  (1900)  A.  C. 
431. 

iz)  Be Knapman,l^Gh.T>, ZOO,C, A. 

(a)  Ibid,  at  p.  304. 
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So  a  debt  of  an  executor  will  be  set  ofE  against  costs  due  to  Cbap.  LIX. 
him,  and  if  an  executor  joins  a  defaulting  co-executor,  he  will     §  4  (iv). 
only  be  entitled  to  a  proportion  of  his  costs  (b). 

y. — ^lien  arising  out  of  Covenants  to  settle  or  charge  Land. —  WLat 
A  general  covenant  to  settle  or  charge  land  may  amount  to  a  gettle,  &c. 
lien,  if  given  for  good  consideration,  and  if  the  particular  lands  create  a  lien, 
intended  to  be  settled  or  charged  are  identified,  either  by  the 
instrument  containing  the  covenant,  or  by  a  subsequent  instru- 
ment, or  are  otherwise  capable  of  being  identified  (c). 

So  where  a  person  covenants  to  pay  to  trustees  a  certain  siun  Breach  of 
of  money  to  be  kid  out  in  the  purchase  of  lands,  and  does  not  ^^!^^ 
pay  the  money,  but  afterwards  purchases  lands,  but  does  not 
settle  them,  the  lands  will  be  deemed  to  have  been  purchased  in 
fulfilment  of  the  covenant,  and  will  be  subject  to  a  lien  in 
favour  of  persons  interested  under  the  settlement,  even  though 
the  price  of  the  estate  exceeds  the  amoimt  covenanted  to  be  laid 
out{d). 

Such  a  lien  will  not,  however,  attach  to  lands  in  which  the 
covenantor  was  entitled  at  the  time  of  entering  into  his  cove- 
nant, though  subsequently  conveyed  to  him  (e). 

But  a  general  indefinite  covenant  to  settle  lands  of  a  certain  General 
value  by  deed  or  will,  will  not,  it  seems,  be  enforced  as  against  ^d^^""*® 

•^  '  '  '  o  covenant 

an  alienee  by  conveyance  inter  vivos  from  the  covenantor,  nor  rareatesno 
after  the  covenantor's  death  against  his  other   creditors  (/) ;    ®^* 
though  it  seems  that,  on  principle,  such  a  covenant  should  be 
enforced  against  the  heir  or  devisee  (g). 

A  lien  arising  out  of  a  covenant  to  settle  or  charge  land  will  Priority 
of  course  be  postponed  to  a  subsequent  legal  mortgage  of  the  and^Wal  ^ 
estate  for  valuable  consideration  without  notice  (A).  mortgage. 


{b)  Sarmer  v.  -ffirrm,  I  Rnfis.  156 ; 
Smith  y.  Dale,  IS  Ch.  D.  516,  Jessel, 
H.  R.,  dissenting  from  Watson  v.  RoWy 
L.  R.  18  Eq.  680,  V.-C.  Hall.  See 
MeEwan  ▼.  Crombie,  25  Ch.  D.  175. 

{e)  See  ante,  pp.  59,  60  ;  and  as  to  a 
covenant  to  appoint,  see  ante,  p.  58. 

(rf)  Sotcden  y.  SowcUm,  1  Bro.  C. 
C.  582  ;  Lechmere  v.  Leekmerej  3  P. 
Wms.  211  ;  Wileox  v.  Wilcox,  2 
Yem.  658.  And  as  to  copyholds, 
see  Att.'Oen.  v.  Whorwoody  1  Ves. 
Sen.  441  ;  Wilki  ▼.  WilkSy  2  Eq.  Ca. 
Abr.  218,  pi.  3. 


{e)  Gardner  v.  Townsliendj  G.  Cooper, 
301 ;  but  see  Warde  v.  Warde,  16  Beav. 
103. 

(/)  FretnouU  v.  Dedire,  1  P.  Wms. 
429;  ffedffca  v.  Everard,  1  Eq.  Ca. 
Abr.  18  ;  Ravenahaw  v.  ff oilier ,  7  Sim. 
3  ;  William  ▼.  Zueat,  2  Cox,  161  ; 
Momington  y.  Keane,  2  Be  G.  &  J. 
292. 

(ff)  Tooke  y.  Hastings,  2  Vem.  97 ; 
Wellesley  v.  Wellesley,  4  My.  &  Cr.  561. 
Though  see  Sug.  V.  &  P.  (ed.  14) 
708  ;  Svffield  y.  Suffield,  3  Mer.  699. 

(A)  Exp.  Poole,  17  L.  J.  Bky.  12, 
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PKIORITY  BETWEEN  UOBTOAOE8  AND  LIENS. 


CSiap.LIX. 

§  4  (Y). 

Priority 
between  liea 
and  equitable 
mortgage. 


Mortgagee 
bound  by 
notice. 


But  a  mere  equitable  charge,  though  accompanied  hy  a  depc^t 
of  deeds,  will  not  preyail  against  saoh  a  lien  which  is  prior  in 
point  of  time  ({).  So  where  a  man  reoeiyed  a  som  of  monej 
from  his  wife,  and  oovenanted  to  purchase  land  with  it  and 
settle  same,  land  purchased  with  the  money  by  the  husband, 
though  conveyed  to  himself,  was  bound  by  the  trusts  of  the 
settlement  in  priority  to  bankers  with  whom  the  title  deeds 
were  deposited  (k). 

A  mortgagee  or  purchaser  with  notice  of  a  lien  of  this  nature 
will  be  bound  thereby,  except  in  the  case  above  mentioned  of  a 
general  indefinite  covenant. 


General  lien 
for  coetfl. 


Priority  of 
lien  of 
solicitor  on 
deeds. 


vi. — ^Lien  of  Solidtor. — ^The  lien  of  a  solicitor  is  on  papers 
and  documents,  or  on  judgments  and  fonds,  or  under  the  stat. 
23  &  24  Vict.  c.  127,  s.  28. 

A  solicitor  has  a  general  lien  for  his  costs,  &c.  on  the  papers 
of  his  client  in  his  hands  (l).  And  the  client  is  entitled,  in 
consequence  of  such  lien,  to  have  the  costs  taxed  (m). 

The  effect  of  the  general  lien  of  a  solicitor  for  his  costs  upon 
the  papers  of  his  client,  as  regards  the  question  of  prioriiy,  was 
much  discussed  in  some  cases  before  Sir  E.  Sugden  in  Ireland ; 
and  the  result  seems  to  be,  that  this  lien,  being  a  mere  right  of 
retainer  until  the  debt  is  satisfied,  does  not  give  any  interest  in, 
or  right  to,  the  land ;  and  that  it  does  not,  as  regards  priority 
of  incumbrances,  possess  the  character  of  an  incumbrance,  the 
result  of  contract.  It  only  binds  the  interest  in  the  deeds  which 
is  from  time  to  time  left  in  the  dient,  and  therefore  it  is  sub- 
ject to  incumbrances,  whether  legal  or  equitable,  affecting  the 
property,  to  which  the  deeds  relate,  at  the  time  of  the  deposit 
with  him  (n) ;  or,  as  regards  future  costs,  is  subject  to  incum- 
brances (including  judgments)  which  are  subsequently  created 
by  the  client,  while  the  deeds  are  in  his,  the  solicitor's,  hands, 
but  before  such  future  costs  are  incurred  (o).  And  accordingly, 
in  Blunden  v.  Desarl  (^),  where  a  judgment  was  entered  up 


i: 


ft)  Moifetuhaw  y.  Sollier,  7  Sim.  3. 

\k)  Afanningford  y.  Tolemanj  1  Coll. 
670.  And  see  Lane  v.  Dt^hton,  Amb. 
409  ;  Lewis  v.  Madockt,  17  Vee.  48,  67 ; 
Price  V.  Blakemare,  6  Beay.  507. 

(/)  WarburUm  v.  Edge^  9  Sim.  608  ; 
Christian  v.  Field,  2  Ha.  177. 

{m)  Ee  Barker,  6  Sim.  476 ;  Re  Bice, 


2  Keen,  181. 

(n)  Bmith  y.  Chichester,  2  Dr.  & 
War.  393  ;  Molestcorth  y.  Bobbins,  2 
J.  &  L.  358  ;  Bell^  y.  Wathen,  I  De  0-. 
H.  &  G.  16. 

(0)  Blunden  y.  Desart,  2  Dr.  &  War. 
405. 

{p)  2  Dr.  &  War.  405. 
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against  the  olient  at  the  time  that  the  title  deeds  were  in  the  Chap.  T.ry. 
hands  of  the  solioitor,  it  was  held  that  the  judgment  prevailed  §  4  (vi). 
against  the  Ken  of  the  solicitor  for  costs  incurred  due  to  him 
after  the  date  of  entering  up  the  judgment.  The  observations, 
therefore,  of  Lord  Cottenham  in  Richards  v.  Platel{q)^  assimilat- 
ing the  case  of  a  solicitor's  lien  on  the  papers  in  his  hands  to 
that  of  any  other  creditor  who  holds  security  for  his  debt,  must 
be  confined  to  the  consideration  of  the  case  as  between  him  and 
his  client,  and  not  be  extended  further  (r). 

So  a  solicitor  in  possession  of  a  policy  on  which  he  has  a  Hen  Policy  of  life 
for  costs  is  not  bound  to  give  notice  to  the  insurance  company  in  ***^^'*^*^- 
order  to  ensure  priority  («). 

The  Ken  of  a  soKcitor  upon  the  title  deeds  of  a  company  in  Floating 
his  possession  is  not  prevented  by  the  insertion  in  debentures  ^^^'^^y* 
given  by  way  of  floating  security  that  the  company  shall  not 
be  at  Kberty  to  charge  any  of  its  assets  in  priority  to  such 
security  (^). 

A  soKcitor  will  not  be  aUowed  to  assert  his  Ken  for  costs  on  Lien  not  to 
papers,  so  as  to  embarrass  the  proceedings  in  an  action,  after  a  ^^j|^^*  g 
change  of  solicitors,  but  must  produce  the  documents,  when 
necessary,  subject  to  his  Ken  (m). 

This  Ken  on  papers  appears  to  be  a  branch  of  the  general  Lien  of 
common  law  Ken  which  every  one  has  on  an  article  given  to  OT^eade^^ 
him  to  work  on  for  the  amoimt  of  labour  expended  thereon  (or), 
whether  fixed  by  contract  or  not  {y) ;  and  it  has  been  extended 
so  as  to  give  a  certificated  conveyancer  or  special  pleader  a  Ken 
on  the  papers  in  his  hands,  so  far  as  respects  his  costs  on  that 
particular  account  (2).  But  in  such  a  case  the  work  must  be 
done  on  the  papers,  so  as  to  give  the  additional  value,  and  not 
merely  be  done  with  and  in  respect  of  those  papers  (a). 

Independently  of  statute,  a  soKcitor  has  a  specific  Ken  for  the  Speoifio  lien 
costs  of,  and  immediately  connected  with,  the  suit,  but  not  fond^i^c^urt! 
further,  upon  a  fund  recovered  by  him  in  that  suit  {b).     The 


{q)  Cr.  &  Ph.  79,  82. 

(r)  Bnt  Bee  Bxp,  Cleland,  L.  R.  2 
Gh.  813  ;  and  Exp,  Smith,  L.  B.  3  Ch. 
126. 

{»)  We»tof  England  Bank  Y.Batehekr, 
61  L.  J.  Gh.  199. 

(t)  Bnmton  v.  Eleetrieal  Engineering 
Corp.,  (1892)  1  Ch.  434 ;  ante,  p.  513. 

(w)  Be  Boughton,  Boughton  ▼.  Bough' 
ton,  23  Ch.  D.  169;  Be  GaUand,  31 
Ch.  D.  296,  C.  A.  ;  Boden  t.  Sensbg, 


(1892)  1  Ch.  101 ;  Gertj/  v.  Mann,  29 
L.  R.  It.  7. 

(ar)  Sear/e  v.  Morgan,  4  M.  &  W. 
270. 

{y)  Chase  y.  Westmore,  6  M.  &  S. 
180. 

iz)  HoUit  V.  Claridge,  4  Tannt.  807. 

(a)  Sieadman  v.  Hockley,  16  M.  &  W. 
663. 

(b)  Bozon  V.  Bolland,  4  My.  &  Cr. 
364  ;  Hail  v.  Laver,  1  Ha.  671 ;  Sted- 
man  y.  JTebb,  4  My.  &  Cr.  346. 


1408 


PRIOBITT  BETWEEN  MOBTOAOES  AlO)  LIENS. 


Chap.UX. 

S  4  (yi). 


lien  after 
transfer  of 
fund. 


Extent  of 
lien. 


Protection  of 
lien. 


Statutory  lien 
agaiDBt  real 
estate  and 
other 
property 
preserred  in 
an  action. 


lien  attaches  on  money  of  the  client  in  tbe  hands  of  the  solicitor 
to  abide  the  result  of  the  sait(c).  This  specific  lien,  nnlike 
the  general  Ken  of  a  solicitor  on  documents,  may  be  activelj 
enforced. 

Where  a  fond  has  been  transferred  into  the  joint  names  of  a 
client  and  a  solicitor  without  declaration  of  trust,  the  lien  for 
costs  of  proceedings  connected  with  the  transfer  remains  (d). 

This  common  law  lien,  unlike  the  statutory  lien  to  be 
presently  considered,  gives  merely  a  right  of  retainer,  and, 
accordingly,  is  limited  to  the  interest  thereon  of  the  party  who 
employed  the  solicitor,  though  other  parties  coming  in  to  take 
the  benefit  of  the  suit  must  first  contribute  their  proportion  of 
the  costs  (e). 

For  the  same  reason  this  lien  does  not  attach  to  real  estate  (/). 

The  lien  on  the  fund  is  not  affected  if  the  solicitor  attaches, 
or  takes  any  other  proceeding  against  the  person  of,  the  debtor 
for  the  costs,  though  he  may  thereby  lose  the  benefit  of  sect.  18 
of  1  &  2  Vict.  c.  110,  as  to  an  order  of  the  Court  for  pay- 
ment (g) ;  and  he  retains  this  lien  after  the  death  of  his  client 
against  the  general  creditors  (A). 

Under  special  circumstances  the  lien  of  a  solicitor  will  be 
protected  by  a  stop  order  (t),  or  by  an  injunction  restraioing 
payments  to  the  client  without  notice  to  the  solicitor,  until 
the  application  of  the  solicitor  for  a  charging  order  can  be 
heard  (^). 

Before  the  passing  of  the  Solicitors  Act,  1860  (/),  it  was  held 
that  a  solicitor  had  no  lien  for  costs  against  real  estate,  either  at 
law  or  in  equity  (m).  But  by  sect.  28  of  that  Act  it  is  provided 
that  it  shall  be  lawful  for  the  Court  or  judge,  before  whom  any 
suit,  matter,  or  proceeding  has  been  heard  or  is  depending,  to 
declare  that  any  solicitor  employed  to  prosecute  or  defend  the 
same  is  entitled  to  a  charge  upon  the  property  recovered  or 
preserved,  and  thereupon  such  solicitor  is  to  have  a  charge  on 
the  property  of  whatever  nature,  tenure,  or  kind  the  same  may 
be ;  and  all  conveyances  and  acts  done  to  defeat  such  charge. 


(c)  Hamon  v.  Reece^  3  Jur.   N.   S. 
1204  ;    Verity  v.  Wylde,  4  Drew.  427. 

(d)  Re  liobiman,  6  Jur.  N.  S.  1020. 
{r)  JLtil  y.  Later,  1  Ha.  671.   SeeiZ* 

WatKon,  63  L.  J.  Ch.  305. 

(/)  Shaw  T.  Neale,  6  H.  L.  C.  681. 

(^)  Lloyd  Y.  Mason,  4  Ha.  132.    And 
see  O'Brien  y.  Lewis,  4  GifP.  396. 


(/<)  Lloyd  v.  Mason,  sup. 

(i)  JTobson  y.  Shearwood,  8  Beay.  487. 

(k)  VeHty  y.  fFylde,  4  Drew.  427 ; 
Gerrard  v.  Dawes,  18  W.  B.  32. 

(/)  23  &  24  Vict.  o.  127. 

(m)  Shaw  y.  Neale,  6  H.  L.  G.  681  ; 
disapproying  of  Bamesley  y.  JPioweU, 
Amb.  102. 
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nnless  made  to  a  bond  fide  purchaser  for  value  without  notice,  Chap.  LIX. 
are  to  be  void  as  against  such  charge.  §  4  (yi). 

The  power  given  by  sect.  28  is  discretionary,  and  will  be 
rarely  exercised  by  a  court  of  bankruptcy  (n).  A  court  of  bank- 
ruptcy has  no  power  to  make  a  charging  order  on  property 
recovered  in  a  Chancery  action,  though  the  property  is  repre- 
sented by  a  dividend  in  bankruptcy  (o)  ;  but  it  has  jurisdiction 
if  the  property  is  recovered  in  the  course  of  proceedings  in  bank- 
ruptcy  ( p) . 

The  charge  is  in  the  nature  of  salvage,  ranking  in  priority  to  Nature  of  the 
subsisting  incumbrances,  and  may  be  made  on  the  interest  of  o^Sro'^ 
persons  who  did  not  employ  the  solicitor  and  who  were  not 
parties  to  the  suit,  if  they  adopt  the  benefit  obtcdned  in  it  {q). 

A  mortgage  of  property,  which  is  the  subject  of  a  suit,  is  Priority  oyer 
postponed  to  the  lien  of  a  solicitor  employed  therein  who  subse-  ^J^^ 
quently  obtains  a  charging  order  under  this  Act,  though  such 
solicitor  has  approved  the  mortgage  on  his  client's  behalf  (r). 

The  mere  fact  that  a  solicitor  acts  for  the  mortgagee  as  well 
as  for  the  mortgagor  will  not  deprive  his  lien  of  its  priority 
over  the  mortgage  («). 

A  set-off  for    damages   or  costs    may  be    allowed    xmder  Set-oflP. 
Ord.  LXV,  r.  14,  notwithstanding  a  solicitor's  charging  order, 
even  in  independent  actions  {t). 

This  lien  does  not  attach  imtil  an  order  has  been  made  for  the  ^i^hen  lien 
payment  of  the  costs  of  the  client  out  of  the  fund  (m).  attaches. 

Although  the  fact  that  a  solicitor  had  no  lien  for  his  costs 
against  real  estate  may  have  suggested  the  passing  of  the  Act, 
it  nevertheless  applies  to  property  of  all  kinds  (x), 

A  liberal  construction  is  put  on  the  word   "preserved";  Meaning 
where  a  receiver  has  been  appointed  of  the  real  estate  of  an  ^}  '^^^^    .  „ 
infant  tenant  in  tail,  it  was  held  that  the  estate  was  "  preserved  " 


(fi)  He  Humphreyt^  Exp,  Lloyd- 
George,  (1898)  1  Q.  B.  520,  C.  A. 

(o)  Re  Cook,  Exp,  Grippe,  (1899)  1 
Q.  B.  863. 

{p)  JRe  Beakitiy  Exp,  Baniell,  (1900) 
2  Q.  B.  489,  G.  A. 

[q)  Greet  v.  Young,  24  Ch.  D.  646, 
C.  A. ;  Charlton  y.  Charlton,  52  L.  J. 
Ch.  971  ;  Seholey  y.  Peek,  (1893)  1  Ch. 
709  ;  Ridd  y.  Thome,  (1902)  2  Ch. 
344 

(r)  Scholey  y.  Feek,  (1893)  1  Ch. 
709 ;  Cole  y.  Eley,  (1894)  2  Q.  B.  350, 
C.  A.     See  Dennis  v,  Addy,  (1891)  1 


Ir.  B.  611  (decided  under  the  corre- 
sponding Iriflh  Act,  39  &  40  Viet, 
c.  44,  8.  3). 

(#)  Afaefarlane  y.  Ziater,  37  Ch.  D. 
88,  C.  A.  idee  Brunton  y.  Electrical 
Engineering  Corp,,  (1892)  1  Ch.  434. 

(0  GoodfeUow  y.  Gray,  (1899)  2  Q.  B. 
498. 

(m)  Lord  V,  Colvin,  2  Dr.  &  S.  82 ; 
Re  Green,  Green  y.  Green,  26  Ch.  I).  16, 
0.  A. 

(x)  BirehaU  y.  Fugin,  L.  R.  10  C.  P. 
399. 
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PKIOKITY  BETWEEN  M0BTOA6ES  AND  LIENS. 


Chap.  LIX. 


Property 
must  be 
recovered  in 
a  suit. 

Property 
must  be 
directly 
affected  by 
the  suit. 


within  the  meaning  of  the  Act  (y),  whether  the  appointment  of 
the  receiver  were  adverse  (s)  or  by  consent  (a).  Where  the  suit 
is  for  the  benefit  of  all  parties,  as  an  administration  suit,  the 
lien  attaches  irrespective  of  the  interest  of  the  client  (a).  And 
a  solicitor  is  entitled  to  a  charging  order,  notwithstanding  that 
his  client  compromises  the  action,  and  ceases  to  employ  the  soli- 
citor (J).  This,  however,  does  not  apply  if  nothing  has  been 
done  beyond  the  appointment  of  a  new  trustee  and  the  direc^ 
tion  as  to  accounts  (c).  So  where  a  trustee  having  a  beneficial 
interest  defended  a  suit  against  a  claim  made  upon  the  whole 
estate,  the  solicitor  of  the  trustee  had  a  lien  under  the  Act  (d). 
So  where  an  executor  brought  an  action  to  establish  a  wUl,  his 
solicitor  was  entitled  to  a  charging  order  on  the  property  com- 
prised in  the  will  (e).  Protecting  an  easement  of  real  property, 
as  a  right  to  light,  is  not  a  "preserving"  of  property  (/). 
Foreclosure  obtained  for  the  client  is  sufficient  (^).  The  Act 
applies,  though  the  incumbrance,  the  subject  of  the  suit,  is 
valueless,  if  it  is  a  cloud  on  the  title  (h).  And  the  term 
"  property  recovered  "  include^  a  judgment  obtained  by  the 
client  (t). 

The  property  must  have  been  recovered  in  the  suit  (Aj),  or  in 
a  proceeding  in  a  Court  of  justice  (/).  Money  paid  into  Court 
is  property  recovered  in  the  suit  (w). 

The  Court  refused  to  make  a  charging  order  in  an  action  in 
favour  of  a  solicitor  who  appeared  for  the  plaintiff  in  that  action 
and  an  award  arising  out  of  it,  upon  a  fund  paid  into  the  Court 
of  Bankruptcy  by  his  client  in  a  collateral  proceeding  against 
him,  in  which  the  solicitor  did  not  act.  An  award  was  made  in 
the  action  awarding  that  fund  to  him  ;  but  the  Court  held  that 
the  fimd  was  not  sufficiently  directly  affected  by  the  action  and 
award  (w). 


(y)  Baile  v.  BaiU,  L.  R.  13  Eq.  497. 
(a)  Twynam  v.  FortsTy  L.  R.  11  Eq. 
181. 
(a)  Bailey  y.  Birchall,  2  H.   &  M. 

371. 

{b)  Moxon  V.  Sheppard,  24  Q.  B.  D. 
627.  See  Boss  y.  Buxton,  42  Ch.  D. 
190. 

(e)  Piiikerton  y.  Boston,  L.  R.  16 
Eq.  490. 

(rf)  BuUey  v.  BulUy,  8  Ch.  D.  479, 
0.  A. 

{e)  Exp.  Tweed,  (1899)  2  Q.  B.  167, 
C.  A. 


(/)  Foxon  y.  Oaaeoigne,  L.  R.  9  Ch. 
654. 

{g)  Wihoti  y.  Bound,  4  Giff.  416; 
Scholejield  y.  Lockwood,  L.  R.  7  Eq.  83. 

(A)  Jones  y.  Frost,  L.  R.  7  Oh.  773. 

{•)  BirchdU  y.  Fugin,  L.  R,  10  0.  P. 
397. 

ik)  Greer  y.  Toung,  24  Oh.  D.  545, 
C.  A. 

[t)  Be  Humphreys,  Exp.  Zloyd' 
George,  (1898)  1  Q.  B.  620,  G.  A. 

(w)  Chver  y.  Adams,  6  Q.  B.  D.  622 ; 
Emden  y.  Carte,  19  Ch.  D,  311,  C.  A. 

(«)  Fierson  v.  KnuUford  Est.  Co.,  32 
W.  R.  451,  C.  A. 
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The  lien  attaches  on  the  prooeeds  of  sale  of  a  ship  sold  under  Chap.  LIX. 
a  subsequent  suit,  when  the  former  suit  was  suocessf ullj  defended,     §  4  (vi). 
and  in  priority  to  claims  for  necessaries  and  wages  (o). 

The  Court  has  power  to  charge  the  funds  as  against  everybody  Extent  of 
interested,  provided  they  are  before  the  Court,  l)ut  will  not  do  ^^^J^ 
so  unless  satisfied  that  the  client  who  employed  the  solicitor  was 
not  able  to  pay  the  costs  himself  (p). 

Every  assignee  from  the  client  who  knows  of  the  existence  of  Notioe  of 
the  suit  has  notice  of  the  lien  of  the  solicitor ;  and  the  solicitor    ^* 
need  not  therefore  give  notice  to  an  intending  assignee  (q). 

The  order  should  be  restricted  to  costs  properly  incurred  in  What  costs 
recovering  or  preserving  the    particular   property  (r).      Costs  *^       ^' 
between  solicitor  and  client  are  generally  not  charged  («). 

The  solicitor  is  also  entitled  to  charge  the  costs  of  his  applica- 
tion (^). 

The  lien  will  not  be  extended  to  claims  of  a  solicitor  in 
respect  of  charges  due  to  him  in  a  capacity  other  than  that  of 
solicitor  (t*). 

As  the  statutory  lien  only  extends  to  costs  of  a  suit,  matter  or 
proceeding  tried  before  a  Court  or  judge,  it  does  not  enable  a 
charging  order  to  be  made  for  costs  of  an  arbitration  under  the 
Lands  Clauses  Act  {x). 

The  assignee  of  costs  incurred  to  a  solicitor  may  obtain  a 
charging  order  on  the  property  recovered  by  the  solicitor  in  the 
action  (y). 

If  there  is  a  change  of  solicitors  during  the  action,  the  one 
who  was  actually  the  solicitor  when  the  fund  was  recovered  is 
entitled  to  the  first  lien  on  the  fund  for  his  costs  of  the 
action  (2). 

The  statutory  lien  of  a  solicitor  on  the  prooeeds  of  an  action  Bischar^  of 
is  discharged  if  he  accepts  from  his  client  a  mortgage  or  other  ^^ 


(0)  Eeinrteh,  L.  R.  8  A.  &  E.  605. 

\p)  Jaekton  y.  Smithy  53  L.  J.  Ch. 
972. 

(9)  Faithfull  V.  Etoefi,  7  Ch.  D.  496, 
C.  A.  See  Part*,  (1896)  P.  77;  ante, 
p.  1345. 

(r)  EmdenY.  Carte,  19  Ch.  D.  311, 
C.  A. ;  Mackenzie  ▼.  Maekgntie,  64  L.  T. 
706,  0.  A. 

{ii\  Harrison  v.  ComtoaUy  ^e.  Co.,  60 
L.  T.  452.  But  see  the  form  of  order 
in  Twynam  v.  h>rter,  L.  R.  11  Eq.  188. 


{t)  Hay  met  v.  Cowper,  33  Bear.  431  ; 
Tioynam  v.  Porter,  sup, ;  Be  Keane, 
L.  R.  12  £q.  115,  124. 

(«)  Re  Walker,  Meredith  y.  Walker, 
28  L.  T.  617. 

{x)  Maefarlane  v.  Lister,  87  Ch.  D. 
88,  C.  A. 

(y)  Baile  v.  Baile,  L.  R.  13  Eq.  497 ; 
Briscoe  v.  Briseoe,  (1892)  3  Ch.  643. 

(z)  Cormack  v.  Beisly,  3  De  0-.  &  J. 
167  ;  Re  Wadsworth,  Rhodes  y.  Suffden, 
34  Ch.  D.  156. 
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PRIORITY  BETWEEN  MORTGAGES  AND  LIENS. 


Chap.  T.nr     Becmity  for  his  costs  in  the  action  (a).     But  the  taking  a 

§  4  (ri).     seciuitj  for  costs  up  to  a  certain  date  will  not  oust  a  solicitor's 

lien  for  costs  incurred  after  that  date  (ft) ;  nor  can  the  lien  be 

defeated  hj  a  collusive  compromise  between  the  parties  to  an 

action  (c). 

The  benefit  of  the  lien  maj  also  be  lost  if  a  long  time  elapses 
before  the  solicitor  applies  for  a  charging  order,  especially  if  in 
the  meantime  there  has  been  an  alteration  in  the  rights  of 
parties  (d).  But  mere  delay  of  three  years  will  not  diBentitle 
biTTi  to  an  order  unless  creditors  might  be  thereby  preju- 
diced (e). 

An  application  to  the  Court  to  set  aside  a  charging  order 
must  be  made  with  reasonable  promptitude ;  a  delay  of  two 
months  is  too  long  (/). 


Setting  aaide 
ofder. 


Extent  of 
Hen. 


yii. — liens  of  Bankers  and  Brokers. — ^By  the  law  merehant, 
bankers  {g)y  and  brokers  {h)y  have  a  lien  on  all  biUs,  papers,  and 
securities  of  their  customers  in  their  hands,  unless  there  be  an 
express  contract  or  circumstance  that  shows  an  impUed  contract 
inconsisteut  with  the  lien  (t) ;  and  the  trustee  in  bankruptcy  of 
the  banker,  by  virtue  of  the  lien,  may  sue  the  diawer  of  securities 
so  deposited,  which  are  payable  to  bearer  (A-). 

But  this  species  of  lien  only  affects  things  which  come  into 
the  hands  of  the  party  claiming  it  in  the  way  of  his  trade,  and 
may  be  rebutted  by  an  express  or  implied  contract  to  the 
contrary.  Thus,  it  was  held  that  a  banker  had  no  lien  upon  a 
lease  accidentally  left  with  him  after  he  had  refused  to  advance 
money  upon  it  (/) ;  so,  where  exchequer  bills  (though  these 
are  negotiable  securities  passing  to  the  bond  fide  holder  for  value) 
were  deposited  at  a  banker's  in  a  box  belonging  to  ther  depositor, 
of  which  he  kept  the  key,  and  when  renewable  the  bills  were 


(a)  Groom  v.  Cheesewright,  (1895)  1 
Ch.  730  ;  Bissell  v.  Bradford  Tramways 
Co.,  W.  N.  (1893)  44 ;  Ke  Taylor,  StiU- 
man  and  Underwood,  (1891)  1  Gh.  690, 
C.  A. ;  iZtf  Douglas  Normatiy  (1898)  1 
Ch.  199. 

[b)  EnniikilUn  Rail,  Co.  v.  Collum, 
29  L.  R.  Ir.  421. 

{c)  He  MargeUon,  (1897)  2  Ch.  314. 

\d)  Roche  v.  Roche,  29  L.  R.  Ir.  339, 
C.  A. 

(e)  Re  Born,  Curnock  v.  J5.,  (1900)  2 
Ch.  433. 

(/)  Re  Deakin,  Exp.  Daniell,  (1900) 


2  Q.  B.  489,  C.  A. 

{g)  Davis  v.  Bowsher,  6  T.  R.  488 ; 
Brandao  v.  Bamett,  2  So.  K.  R.  96 ; 
Bolland  v.  Bygrate,  Ry.  &  M.  271. 

(h)  Heioison  v.  Guthrie,  2  Bing.  K.  C. 
755  ;  Jones  v.  Peppereorne,  John.  430. 

(t)  London  Chartered  Bk,  of  Australia 
V.  White,  4  App.  Ca.  413.  See  Wilde 
V.  Radford,  9  Jur.  N.  S.  1110;  Leese 
V.  Martin,  17  Eq.  236  ;  Misa  v.  Currie, 
1  App.  Ca.  554 ;  Re  European  Bk.^ 
Agra  Bank  Claim,  L.  R.  8  Ch.  41. 

{k)  Scott  y.  Franklin,  15  Eaat,  428. 

(/)  Lucas  y.  Dorrien,  7  Taunt.  278. 
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given  by  the  depositor  to  the  bankers,  in  order  that  they  might  Chap.  LIX. 
receive  the  interest,  and  the  new  bills  were  then  handed  over  to  §  4  (vii). 
the  depositor  to  be  placed  in  the  box,  and  the  interest  received 
carried  to  his  account,  it  was  held  by  the  House  of  Lords  that 
the  bankers  had  no  lien  for  their  general  balance  on  the  bills  (m) ; 
so  a  deposit  of  securities  not  negotiable  to  secure  a  certain  sum 
will  not  give  the  bankers  a  lien  for  a  further  sum,  if  the  depositor 
afterwards  overdraws  his  account  (n). 

A  stockbroker  has,  however,  in  the  absence  of  special  agree- 
ment to  the  contrary,  a  general  lien  on  a  customer's  securities, 
even  though  they  were  deposited  as  security  for  a  particular 
loan  which  has  been  paid  off  (o). 

If  A.  and  B.  have  a  joint  account,  and  A.  has  a  separate  Separate 
acooimt,  with  a  bank,  the  bankers  cannot,  upon  the  order  of  A.,  J^^"'^ 
or  of  A.  and  B.,  after  a  suspension  of  payment  by  the  bank,  set  set  ofiP. 
off  the  balance  against  the  bank  upon  one  account  against  the 
balance  in  favour  of  the  bank  upon  the  other  account ;  nor  has 
the  bank  a  lien  upon  one  balance  for  the  money  due  upon  the 
other  (p) ;  and  a  banker  has  no  lien  which  enables  him  to  set  off 
a  debt  due  on  the  customer's  private  account  against  a  balance 
standing  to  his  credit  on  a  trust  account  (q), 

A  banker's  general  lien  will  be  discharged  if  the  customer  Diaobarge  oi 
gives  a  security  for  overdrafts  not  exceeding  a  specified  amount ;  ^^  bytaldiig 
and  the  charge  will  be  limited  to  that  amoimt  (r). 

viii,  — Maritime  Liens. — ^A  maritime  lien  is  the  f oimdation  of  Katore  of 
the  proceeding  in  reniy  a  process  to  make  perfect  a  right  inchoate  ™*"**°^®  ^®°* 
from  the  moment  the  lien  attaches  on  arrest  of   the  ship  («). 
It  is  binding  upon  a  mortgagee  or  purchaser  for  value  without 
notice,  but  it  may  be  lost  by  delay  (t), 

A  maritime  lien  declared  by  a  foreign  Court  will  be  reoog-  Liendedaied 
nized,  but  the  foreign  decree  must  show  that  the  proceeding  was  ^  foreign 
for  sale  of  the  ship  {u). 


(m)  Brandao  v.  Bamett,  2  Sc.  N.  R.  Banking  Co.,  54  L.  T.  746,  C.  A. 

96,   reyersing  Bamett  v.  Brandao,  6  [q)  Exp.  Kingstony  L.  R.  6  Ch.  632. 

Man.  &  Gr.  668.  (r)  Re  Bowes,  Earl  of  Strathmore  v. 

(«)   Vanderzee  v.  Willis,  3  Bro.  C.  C.  Vane,  33  Ch.  D.  686. 

21.  (*)  Cella,  13  P.  D.  82,  0.  A. 

(o)  Be  London  and  Olohe  Finance  Corp.,  (t)  Bold  Bueeletich,  7  Moo.  P.  0.  267 ; 

(1902)  2  Ch.  416.  Europa,  2  Moo.  P.  C.  N.  S.  1  ;  Xgmph, 

(p)   Watts  V.  Christie,   18  L.  J.  Ch.  Swab.  86. 

173.    Qee  WolstenMolmy.  SheJUid  Union  (m)  Cilg  of  Mecca,  6^.1).  106,0.  A. 
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PRIORITY  BETWEEN  MORTGAGES  AND  LIENS. 


Chap.LIX. 

§  4  (Tiii). 

Extont  of 
maritime  lien. 


Priorities  as 
between  mort- 
gages and 
maritime  liens 
generallj. 


Meicbant 
Shipping  Act, 
I89i. 


There  is  no  maritime  lien  except  in  the  case  of  wages  (a?), 
salvage,  including  such  towage  and  pilotage  services  as  are  in 
the  nature  of  salvage  (y),  and  collisions  (s).  There  is  no  lien, 
except  hj  statute,  on  ships  for  necessaries  supplied,  or  repairs 
executed  (a). 

Although  a  mortgagee  of  a  ship  obtains,  by  registration, 
priority  over  all  mortgages  subsequently  registered,  or  not 
registered  at  all,  and  although  his  security  is  not  affected  by 
mere  personal  claims  against  the  mortgagor,  which  do  not, 
at  the  time  of  registration,  confer  any  lien  on  the  ship,  he  will 
be  postponed  to  all  existing  liens  (6),  and  to  all  the  maritime 
liens  above  referred  to,  and  also  to  bottomry  (c),  though  such 
liens  are  subsequently  acquired  (d) ;  and,  if  the  vessel  be  allowed 
to  remain  iu  the  possession  of  the  mortgagor,  to  the  possessory 
lien  of  a  shipwright,  to  whom  the  mortgagor  has,  in  the  ordi- 
nary course,  entrusted  the  vessel  for  repairs  (<?). 

By  the  Merchant  Shipping  Act,  1894  (/),  re-enacting  in  this 
respect  the  provisions  of  the  Merchant  Shipping  Act,  1854  (^r), 
it  is  enacted  that — 


Remedies  of 
master  for 
recovery  of 
wag^. 


Sect.  167. — *^  (I.)  The  master  of  a  ship  shall,  so  far  as  the  case 
permits,  have  the  same  rights,  liens,  and  remedies  for  the  recovery 
of  his  wages  as  a  seaman  has  under  this  Act,  or  by  any  law  or 
custom." 


Claims  of 
masters  and 
seamen  for 
-wages  under 


The  section  applies  to  masters  of  foreign  ships  (A). 

This  provision  relates  only  to  claims  for  the  master's  wages 
against  the  owner  and  his  property,  and  does  not  alter  the  rela- 
tion between  master  and  seamen  (t). 

As  both  masters  and  seamen  were  still  left  without  any 
remedy  in  the  Admiralty  Court  for  wages,  when  the  wages 


{x)  Nieolai  ffeinrich,  17  Jur.  329. 

(tn  Salaciaf  Lush.  645 ;  Dotctkorpe, 
2  W.  Rob.  Adm.  73 ;  Louua  Bertha^ 
14  Jur.  1006  ;  Linda  Flor,  4  Jur.  N.  8. 
172 ;  Lady  burkam^  3  Hagg.  Adm. 
196. 

iz)  Zodiacy  1  Hagg.  Adm.  320,  325. 

(a)  Hutaey  y.  ChrUtiej  9  East,  426 
13  Yes.  694 ;  Neptune^  3  Hagg.  Adm 
129 ;  Wilkins  ▼.  Carmiehael,  Doug 
101  ;  Buxlon  v,  Snee,  1  Yes.  Sen.  164 
JTatkimon  v.  Bemaditton,  2  P.  Wms 
367 ;  Smith  v.  Flummery  1  B.  &  Aid 
676 ;  Faciji€y  Br.  &  L.  243  ;  &w,  L.  R 
1  A.  &  E.  353 ;  Aneroid,  2  P.  D.  189 


LyoiUy  6  Asp.  N.  S.  199 ;  Stainbank  y. 
Fenningy  11  0.  B.  61,  per  Jeryis,  0.  J. 

{b)  Abbott  on  Ships,  46.  SeeAymjpA, 
Swab.  86. 

(r)  Fost,  Chap.  LXV. 

(ct)  Alinsy  1  W.  Rob.  Adm.  Ill; 
Dowthorpe,  2  W.  Rob.  Adm.  73 ;  Soifol 
Arehy  Swab.  269;  Meligolandy  Swab. 
491. 

(<?)  Williams  y.  Alhop,  lOO.  B.  N.  S. 
417. 

(/)  67  &  68  Vict,  0.  60. 

Qi)  17  &  18  Vict.  c.  104,  s.  191. 

(h)  Toffusy  (1903)  P.  44. 

(t)  Salacia,  JLiush.  645. 
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were  due  under  a  special  contract,  the  Admiralty  Coui't  Act,  Chap.  LIX. 
1861  (A),  gave  to  the  High  Court  of  Admiralty  jurisdiction  over  §  4  (viii). 
any  claim  by  a  seaman  of  any  ship  for  wages  earned  by  him  on  ^     j^^ 


oon- 


board  the  ship,  whether  due  under  a  special  contract  or  otherwise,  tract  under 
and  also  over  any  claim  by  the  master  of  any  ship  for  wages  earned  ^^t  1861. 
by  hmi  on  board  the  ship,  with  a  proviso  that  the  plaintifE  shall 
not  be  entitled  to  costs  where  he  shall  not  recover  50/.  unless 
the  judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in 
the  Court.  Inasmuch,  therefore,  as  the  Court  of  Admiralty  had, 
before  the  Act  of  1861,  jurisdiction  to  deal  with  these  matters 
in  certain  cases,  viz.,  with  master's  wages,  where  not  fixed  by 
special  contract,  and  with  all  unsettled  accoimts,  including, 
therefore,  disbursements  by  the  master  where  a  set-ofE  or 
counter-claim  was  set  up  to  his  claim  for  wages  (/),  cmd  recog- 
nized in  those  cases  the  existence  of  a  maritime  lien,  the  pre- 
sent Admiralty  Division  of  the  High  Court  is  considered  to  be 
empowered  by  the  Act  of  1861  to  enforce  a  maritime  lien  in  like 
cases,  arising  under  the  extended  jurisdiction  created  by  the  Act 
of  1861 ;  but  a  maritime  lien  is  held  not  to  arise  merely  by  force 
of  the  statutory  power  to  enforce  daims  by  proceedings  in  rem  {m) . 

The   master's   lien   for   services   and   disbursements   is   not  Fraudulent 
affected  by  the  circumstance  that  the  possession  of  the  vessel  e^^l^'not 
at  the  time  when  they  were  given  and  made  was  fraudulent,  if  o»8t  master's 
he  were  not  privy  to  the  fraud  (n),  or  by  his  being  part  owner 
of  the  ship  {o). 

Where  the  master  of  a  ship  executes  a  security  thereon  which  Priority  of 
does  not  bind  himself,  he  is  entitled  to  his  wages  in  priority  to  ™*®**''"  ^®^ 
the  holder  (jo).     But  where  the  master  has  guaranteed  payment  given  by  him. 
of  a  debt  secured  by  mortgage  of  the  ship,  he  must  postpone  his 
lien  for  wages  to  the  extent  of  his  guarantee  {q). 

The  lien  of  the  shipwright  has  priority  over  the  lien  of  the  lien  of 
master  and  crew  from  the  time  of  his  taking  possession,  even  "l^ip^^g^t. 
though  the  master  and  orew  remain  on  board,  and  though  the 
repairs  are  not  completed  (r). 

Seamen  have  a  maritime  lien  upon  the  ship  for  their  wages,  Lien  of 
which  takes  priority  over  all  common  law  daims  («),  including  to^?  ^' 


[k)  24  &  26  Vict.  c.  10,  s.  10. 
(/)  See  Caledonia,  2  Jur.  N.  S.  48. 
(w)  Mary  Ann,  L.  R.  1  A.  &  E.  S. 
in)  Edwin,  Br.  &  L.  281. 
(o)  Fermia,  L.  R.  2  A.  &  E.  66. 


{p)  Salaeia,  Lash.  646. 

[q)  Bangor  Castle,  74  L.  T.  768, 

(r)  TergesU,  (1903)  P.  26. 
[n)  Andalina,  12  P.  D.  1. 
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Chap.LIX. 
S  4  (viii). 


lien  for 
wages  cannot 
be  exolnded. 


liien  on 
freight. 


Lien  for 
wages  on 
cargt)  and 
freight. 


Lien  for 
salyage. 


Lien  cannot 
be  abandoned. 


the  common  law  possessory  lien  of  a  shipwright  np  to  the  time 
of  the  beginning  of  such  lien  {t). 

Seamen  engaged  for  a  voyage  are  entitled  to  a  lien  on  the 
ship  for  their  wages  although  the  ship  does  not  proceed  upon  the 
voyage,  and  notwithstanding  that  their  engagement  was  not  in 
writing  (u). 

A  seaman  cannot,  by  agreement,  forfeit  his  lien  on  the  ship, 
or  be  deprived  of  any  remedy  for  recovery  of  his  wages,  even 
in  case  of  loss  of  the  ship  (x). 

A  master  or  seaman  has  a  lien  for  wages  on  any  freight 
already  earned,  but  not  on  accruing  freight  (y).  In  one  case, 
under  special  ciroumstanoes,  a  master  was  aUowed  a  Uen  on 
freight  earned  under  a  charterparty  made  by  him  ultra  vires 
but  adopted  by  the  owner  (2). 

But  the  seaman  has  no  lien  for  wages  upon  the  cargo  or  the 
money  in  respect  of  insurance,  nor  upon  any  other  ship  than 
that  in  which  he  performed  his  services  (a).  He  has,  however, 
a  right  to  arrest  the  c€u*go  when  it  reaches  its  destination  in 
order  to  enforce  his  lien  on  the  freight  (b). 

The  maritime  lien  for  wages  takes  precedence  of  a  daim  for 
payments  made  for  towage  {c). 

In  cases  of  salvage  the  maritime  law  forms  an  exception  to 
the  general  principle  of  the  common  law.  "  The  maritime  law, 
for  the  pm'poses  of  public  policy  and  for  the  advantage  of  trade, 
imposes  in  these  cases  a  liability  on  the  thing  saved,  a  liability 
which  is  a  special  consequence  arising  out  of  the  character  of 
mercantile  enterprises,  the  nature  of  sea  perils,  and  the  fact  that 
the  thing  saved  was  saved  under  great  stress  and  exceptional 
oiroumstances  '*  {d) . 

The  right  to  salvage  may  arise  out  of  an  actual  contract ;  but 
it  may  arise  independently  of  any  contract  (e), 

A  master  or  seaman  cannot  abandon  any  right  he  may  have 
of  the  nature  of  salvage  (/),  except  pursuant  to  an  agreement 
made  in  accordance  with  the  Act  {g). 


{t)  Gustafy  Lush.  506 ;  Immaeolata 
ConcezionCf  9  P.  D.  37. 

(u)  Re  The  Great  Eeuteiti  Steatmhip 
Co,t  Claim  of  Williams  and  others,  53 
L.  T.  594. 

{x)  67  &  58  Vict.  0.  60,  ».  166. 

(y)  Gibson  v.  Ingo^  6  Ha.  112;  Smith 
T.  Flummery  1  B.  &  Aid.  675  ;  Atkitison 
V.  Cotesuorth,  3  B.  &  Or.  647. 

(2)  Bristow  V.  IFhitmore,  9  H.  L.  0. 
391. 


(a)  Julindhur,  1  Spinks,  71. 

(b)  Andalinay  12P.  B.  1. 
(<?)  Ibid, 

{d)  Per  Bo  wen,  L.  J.,  in  Falekey, 
Scottish  Imperial  Inmranee  Co.,  34  Ch. 
D.  234,  at  p.  248,  0.  A. 

(<?)  Fire  Steel  Barges,  16  P.  D.  142. 

(/)  67   &  68  Vict.  0.  60,  ss.  166, 
167. 
[g)  Ibid.    And  see  b.  564. 
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Shipowners  are  not  primarily  Uable  to  paj  salvage  in  respect  Cliap.  LIZ. 
of  cargo  (h).      But  shipowners  who  have  paid  a  sum  in  respect    §  4  (viii). 
of  salvage  have  a  lien  on  the  cargo  to  the  extent  of  the  contribu-  Liraof 
tion  payable  by  the  owners  of  the  cargo ;  but  the  fact  that  the  siiipo^er  on 
shipowners  have  bound  themselves  to  pay  a  particular  siun  is  salyage 
not  conclusive  that  the  whole  of  that  sum  was  chargeable  to  °^°^®y^  P®^^* 
general  average,  so  as  to  bind  the  cargo  owners  to  pay  their  pro- 
portion («), 

The  owners  of  cargo  sold  for  the  necessities  of  the  ship  have  General 
no  lien  on  the  ship  for  the  amount  of  their  loss  which  is  the  o^t^no 
subject  of  general  average  (k).  lien. 

Nor  does  the  right  to  general  average  contribution  after 
adjustment  give  the  owner  of  the  cargo  any  lien  under  the 
maritime  law,  unless  by  reason  of  the  possession  of  the  cargo  it 
can  be  retained  as  a  possessory  lien  (/). 

The  maritime  lien  for  salvage  takes  precedence  of  the  maritime  Pnoriiy  of 
Uen  for  wages  (m).  '^^^«''  ^^• 

Salvage  in  respect  of  saving  life,  when  payable  by  the  owner, 
takes  precedence  over  all  other  claims  for  salvage  (n). 

Towage  in  the  nature  of  salvage  is  the  subject  of  maritime  lien  for 
lien  {o) ;  but  there  is  no  maritime  lien  for  ordinary  towage  ^*^' 
services  rendered  to  a  ship  (p). 

The  conditions  required  to  engraft  a  claim  for  salvage  on  to 
an  agreement  for  towage,  were  considered  in  the  case  of  ^'  The 
Liverpool  ^^  (q), 

A  lien  arises,  and  is  termed  ^'  pilotage  lien,"  where  a  person.  Lien  for 
not  as  pilot,  undertakes  the  guidance  of  a  vessel  under  extra-  pi^**fir®- 
ordinary    circumstances,  so    as    in    effect  to  render    salvage 
services  (r). 

The  rights  of  pilots  in  respect  of  their  ordinary  pilotage  fees 
are  regulated  by  the  Merchant  Shipping  Act,  1894  {a). 

In  order  to  entitle  a  pilot  to  salvage  reward,  the  rule  of  law 
is  that  "  he  must  not  only  show  that  the  ship  was  in  some  sense 


g 


(h)  Saisby,  10  P.  D.  Hi. 

1%)  Andersony  Tritton  ^  Co.  v.  Ocean 
Steamship  Co.,  10  App.  Ca.  107.  See 
JBrifffft  Y.  Merchant  Traders*  Ship,  ^. 
Assoc.,  13  Q.  B.  167. 

{k)    Constantia,   2  W.    Bob.   Adm. 

487. 

(l)  North  Star,  Luah.  45 ;  Cleary  y, 
M' Andrew,  2  Moo.  P.  0.  N.  S.  216. 

(m)  Qustaf,  Luah.  506. 

(ft)  57  &  58  Yiot  0.  60,  8.  644  (2). 

VOL.  II. 


(0)  La  Oonstancia,  2  W.  Bob.  Adm. 
404 ;  St,  Lawrence,  6  P.  D.  250.  See 
ffestia,  (1895)  P.  193. 

(p)  Westrupp  Y,  Great  Yarmouth 
Steam  Carrying  Co,,  43  Ch.  D.  241. 

(q)  (1893)  P.  154.  See  alao  West^ 
bourne,  14  P.  D.  132 ;  Five  Steel  Barges, 
16  P.  D.  142. 

(r)  Aglaia,  13  P.  D.  160,  162. 

(#)  57  &  58  ^ct.  c.  60,  8.  591. 
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Lien  for 
damage  by 
oollifflon. 


Groondof  the 
Ilea. 


Chap.  LIX.  in  distress,  but  that  she  was  in  such  distress  as  to  be  in  danger 
S  4  (viii).  of  being  lost,  and  such  as  to  oall  upon  him  to  ran  such  unosaal 
danger,  or  inoor  such  unusual  responsibility,  or  exeroise  such 
unusual  skill,  or  perform  such  an  unusual  kind  of  senrioe,  as  to 
make  it  unfair  and  unjust  that  he  should  be  paid  otherwise  than 
upon  the  terms  of  salvage  reward  "  {t). 

There  is  also  a  lien  upon  a  ship  and  freight  for  the  amount  of 
the  damage  which,  by  the  fault  of  those  in  charge  of  it,  it  does 
to  another  ship. 

^*  The  foundation  of  the  lien  is  the  negligence  of  the  owners 
or  their  servants  at  the  time  of  the  ooUision,  and  if  that  be 
not  proved  no  lien  comes  into  existence,  and  the  ship  is  no  more 
liable  than  any  other  property  which  the  owners  at  the  time  of 
collision  may  have  possessed  "  (u).  In  order  to  give  rise  to  a 
maritime  lien,  the  ship  against  which  the  lien  is  claimed  must 
be  the  instrument  of  mischief,  and  some  act  of  navigation  of  the 
ship  itself  must  either  mediately  or  inmiediately  be  the  cause  of 
the  damage  {x). 

In  case  of  a  vessel  in  tow  coming  into  collision  with  a  third 
vessel  by  reason  of  the  negligence  of  those  on  board  the  tug, 
the  question  whether  the  crew  of  the  tug  are  to  be  regarded  as 
the  servants  of  the  owner  of  the  vessel  in  tow  must  depend  upon 
the  circumstances  of  each  case,  and  the  lien  will  or  will  not 
attach  accordingly  (y). 

A  vessel  in  tow  was  held  liable  for  damage  done  by  collision 
of  the  tug  with  a  third  vessel,  where  the  collision  might  have 
been  avoided  had  there  been  a  good  look-out  on  the  vessel  in 
tow  {z). 

There  is  no  Statute  of  Limitations  applicable  to  a  claim  of 
this  kind,  nor  will  the  Court  adopt,  on  analogy  of  the  Statute 
of  Limitations,  any  fixed  period  within  which  such  a  claim 
must  be  brought.  An  action  may,  however,  be  barred  upon  the 
principle  of  laches :  in  the  appUcation  of  this  principle  '^  it  is 
necessary  in  each  case  to  look  to  the  particular  circumstances, 
and  see  whether  it  would  be  inequitable,  after  the  period  of 
time,  which,  of  course,  is  to  be  taken  into  account^  and  after  the 


Liability  of 
Bhip  in  tow. 


Bar  of  action 
on  lien. 


(t)  Per  Brett,  L.  J.,  in  Akerhlom  y. 
Price,  7  Q.  B.  D.  129,  at  p.  136. 

(»)  Per  Sir  F.  Jeone  in  Utopia,  (1893) 
A.  0.  494,  at  p.  499. 


97. 


{x)  Currie  y.  M'Knight,  (1897)  A.  O. 


(y)  QitickaUp,  16  P.  D.  196. 
W  JTwde,  I     -    -  - 

18  P.  B.  110. 


JTtode,  13  P.  B.  66;  Tammna, 
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droumBtanoes  which  may  have  happened  (inoluding  amongst  Chap.  LIZ. 
these  the  loss  of  witnesses,  the  loss  of  evidence,  and  including    §  ^  (▼iu). 
also  the  change  of    property),  to    entertain  a  suit  of    this 
kind  "  (a). 

The  maritime  lien  for  damages  arising  from  a  collision  takes  Priority  of 
precedence  of  the  maritime  lien  for  wages  (J).  ^^' 

Independently  of  statute,  the  Admiralty  Court  has  no  juris-  ^^  ^ot 
diction  to  entertain  a  suit  for  necessaries  (c).  necessanes. 

But  by  statute  {d)  a  maritime  lien  can  be  created  on  foreign  Adm.  Court 
ships  exdufiively  («),  whether  in  a  home  or  colonial  port  ( /),  but  ^  '  *  ' 
not  in  a  foreign  port  {g)j  for  necessaries  supplied  (h),  which 
primd  /a4ne  are  made  on  the  credit  of  the  vessel  (s),  and  such 
a  lien  once  attaching  cannot  be  defeated  or  discharged  by 
transfer  of  the  ship  to  a  British  owner  (A;).  '^  Necessaries  " 
would,  no  doubt,  within  the  meaning  of  this  Act,  include 
repairs  and  equipping  (/),  but  not  advances  (w),  nor  money 
advanced  to  a  master  to  pay  averages  (n),  nor  for  the  in- 
surance of  the  ship  (o) ;  and  the  claimant  must  satisfy  the 
Court  that  a  reasonable  necessity  for  the  supplies  existed  (jt?). 
There  is  no  jurisdiction  imder  this  Act  in  respect  of  claims 
by  a  mate  for  necessary  disbursements  at  the  request  of  the 
owner  (q). 

.   A  Couniy  Court  has  no  more  jurisdiction  over  necessaries  than 
the  Court  of  Admiralty  (r). 

The  master  has  no  Uen  for  disbursements  in  respect  of  articles 
for  which,  by  the  terms  of  the  charter-party,  he  had  no  power 
to  pledge  the  owner's  credit  («). 


(a)  Per  Sir  James  Hannen  in  Kon^ 
Magnus,  (1891)  P.  223,  at  p.  228.  See 
alflo  JBold  Bucelettch,  7  Koo.  P.  0.  0. 
267 ;  Europa,  2  Moo.  P.  0.  N.  S.  1 ; 
Fairport,  8  P.  D.  48. 

(i)  Benaretj  7  N.  of  0.  54,  sappl. ; 
£Hn,  8  P.  D.  129,  0.  A. 

{e)  Neptunsy  3  Hagg.  Adm.  129  ; 
TaHfie^  Br.  &  L.  243  ;  Laws  y.  Smith, 
Eio  Tinto,  9  App.  Ca.  856. 

(^  3  &  4  Viet.  0.  65,  8.  6. 

{e)  Ocean,  2  W.  Rob.  Adm.  368; 
Ocean  Queen,  I  W.  Bob.  Adm.  457. 

(/)  Wataga,  Swab.  165 ;  JJina  van 
Linge,  Swab.  614. 

{g)  India,  6  Jnr.  N.  S.  417. 

{h)  EUa  A,  Clark,  Br.  k  L.  32. 

li)  Perla,  Swab.  358. 

\k)  Ella  A.  Clark,  tup,;  Frinceee 
Charlotte,  33  L.  J.  Ad.  188. 


(0  Two  Ellens,  L.  R.  4  P.  0.  161. 
See  Siga,  L.  R.  3  A.  &  E.  516 ;  and 
JTebtter  y.  Seekamp,  4  B.  &  Aid.  352. 

(m)  ffamilton  y.  Baker,  Sara,  14 
App.  Oa.  209.    Bat  see  inf. 

(«)  Aaltje  milemina,  L.  R.  1  A.  &E. 
107. 

{o)  Northeote  y.  Hdnrich  Bjom, 
Ovmers  of,l\  App.  Ca.  270. 

(p)  Perla,  Swab.  363 ;  Ocean,  2  "W. 
Rob.  Adm.  368;  Goafabriek,  4  Jur. 
N.  S.  742 ;  HeUna  Sophia,  3  W.  Rob. 
Adm,  265 ;  Alexander,  6  Jur.  241. 

{q)  Victoria,  87  L.  J.  Ad.  12. 

(r)  Dowse,  L.  R.  3  A.  &  E.  135 ; 
Everard  y.  KendaU,  L.  R.  5  0.  P.  428 ; 
Allen  y.  Garbutt,  6  Q.  B.  D.  195,  dia- 
tingnishing  Alina,  5  Ex.  B.  227. 

(«)  Twrgot,  11  P.  D.  21. 
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(Jhap.  LEX.       By  the  Admiralty  Court  Act,  1861  (^),  the  Admiralty  Divi- 
§  4  (viii).    sion  of  the  High  Court  has  jurisdiction  over  claims  for  the 
Adm.  Court     building,  equipping,  or  repairing  of  any  ship,  if  at  the  time  of 
Act,  1861.       ^jjg  institution  of  the  cause  the  ship  or  the  proceeds  thereof  are 
Suppliee  to      under  the  arrest  of  the  Court,  and  over  claims  for  necessaries 
TOk^l^pe  supplied  to  British  and  colonial  ships  elsewhere  than  in  the 
port  to  which  the  ships  belong,  unless  it  is  shown  to  the  satis- 
faction of  the  Court  that  at  the  time  of  the  institution  of  the 
cause  any  owner  or  part  owner  is  domiciled  in  England  or 
Wales ;  and  over  claims  for  damage  to  goods  carried  into  any 
port  in  England  or  Wales.    The  Court  also  has  jurisdiction  over 
any  claim  for  damage  done  by  any  ship.    The  word  "  owner  " 
means  owner  at  the  time  of  supply  (u). 

This  Act,  however,  does  not  give  the  master  a  maritime  lien 
for  disbursements  for  the  ship  (x). 
No  lien  No  maritime  lien  is  created  xmder  this  statute  until  the  suit 

"^  ^"^ '  is  eictually  instituted ;  until  then  the  res^  the  ship,  does  not 
become  chargeable  with  the  debt  for  necessaries ;  and  all  valid 
charges  on  the  ship  to  which  any  person  other  than  the  owner  of 
the  ship,  who  is  liable  for  the  necessaries,  is  entitled,  must  take 
precedence  (y). 

The  Act  of  1861  confers  jurisdiction  over  claims  for  repairs 

and  necessaries  done  and  supplied  to  a  foreign  ship  in  a  foreign 

port  (a). 

Merohant  By  the  Merchant  Shipping  Act,  1894  (a),  re-enacting  a  cor- 

1894^^^        responding  provision  of  the  repealed  Merchant  Shipping  Act, 

1889  (J),  it  is  enacted— 

Remedjof  gect.  167.— "(2.)  The  master  of  a  ship  shall,  and  every  person 

Sflbmree-'        lawfully  acting  as  master  of  a  ship  by  reason  of  the  decease  or 

ments.  *         incapacity  of   the  master  of  the   ship   shall,  so  far  as  the  case 

permits,  have  the  same  rights,  liens,  and  remedies  for  the  recovery 

of  disbursements  or  liabilities  properly  made  or  incurred  by  him  on 

account  of  the  ship  as  a  master  has  for  the  recovery  of  his  wages." 

Except  by  virtue  of  statute,  the  master  of  a  ship  has  no  lien 
on  it  for  repairs  or  other  expenses  of  the  ship  (c), 

(e)  24  &  25  Yiot.  0.  10,  as.  4—7.       1  A.  &  E.  302 ;  Faeijie,  Br.  &  L.  243  ; 
See  63  &  64  Vict.  c.  27.  Aneroid,  2  P.  D.  189. 

(x)  Faxrport,  8  P.  D.  48.  u)  67l  68  Vict.  e.  60. 

(y)  Two  mient,  L.  R.  4  P.  0.  161 ;  lb)  62  &  63  Vict.  c.  46. 

Oustaf,   Lush.   606 ;    Fieve  Superiore,  (e)  Hmsey  y.  Christie,  9  East,  426. 

L.  B.  6  P.  0.  482 ;  Troubadour,  L.  B.  See  Hebe,  2  W.  Bob.  412. 
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The  effect  of  this  enactment  is  only  to  create  a  Uen  where  the  Chap.  LIZ. 
liabilities  are  such  as  would,  by  virtue  of  the  master's  general    §  4  (viii). 


authority,  have  pledged  the  owner's  credit,  that  is  to  say,  where  Priority  of 
it  is  necessary  and  the  duty  of  the  master  that  necessaries  should  ^^^  against 

_  ,        "^  *'  mortgagees. 

be  supplied,  and  where  he  cannot  have  recourse  to  the  owners 
before  ordering  them.  So  where  the  owners  of  a  ship,  which 
was  subject  to  a  mortgage,  contracted  with  a  coal  merchant  for 
a  supply  of  coals  at  a  home  port,  and  arranged  that  payment 
should  be  made  by  bills  of  exchange  drawn  by  the  master  on 
the  owners,  and  bills  so  drawn  were  accepted  but  dishonoured ; 
it  was  held  that  no  lien  in  favour  of  the  master  had  been 
created  to  the  prejudice  of  the  mortgagees  (d). 

The  master  of  a  ship  appointed  by  persons  who  are  not  the 
real  owners,  but  who  have  been  allowed  by  the  real  owners  to 
have  possession  and  control  of  the  vessel,  may  have  a  lien  for 
his  disbursements  and  liabilities,  although  the  owners  may  not 
be  liable  for  such  disbursements  and  liabilities  (e). 

Where  there  is  no  lien  for  disbursements  on  the  ship  itself, 
there  can  be  no  lien  on  freight  in  respect  of  the  same  debt  (/). 

A  part  owner  is  entitled,  as  against  the  other  part  owners,  to  ^art  owner's 
have  his  disbursements  for  the  repairs  and  outfit  of  the  ship,  so  bSsementa". 
far  as  the  same  are  necessary  and  proper  for  the  joint  adventure, 
repaid  to  him  out  of  the  freight  and  other  earnings  of  the  ship 
before  any  division  of  profits  is  made,  according  to  the  general 
law  of  partnership ;  nor  is  the  case  altered  by  the  fact  of  a  part 
of  the  outlay  having  been  made  upon  the  hull,  as  to  which  the 
rules  of  partnership  do  not  apply,  the  part  owners  being  tenants 
in  common  of  this.  It  follows  that  a  mortgagee  of  certcdn  shares 
of  the  ship  and  freight  is  subject  to  the  like  deductions,  unless  a 
different  state  of  things  should  arise  from  the  mortgagee  taMng 
possession  and  acting  as  part  owner  (g). 

But  the  payment  of  money  by  the  owner  of  a  majority  of  the 
shares  in  a  ship,  who  is  in  possession  and  acting  as  managing 
owner,  to  free  the  ship  from  Uens  attaching  to  her  in  respect  of 
matters  for  which  he  is  not  personally  liable,  does  not  ipso  facto 
entitle  him  to  claim  a  proportionate  part  of  such  payment  as 
against  a  mortgagee  of  other  shares  {h). 

(<Q  Orieniay  (1896)  P.  49 ;  CattUgaU  2  H.  L.  0.  696. 
Steamthip  Co,,  (1893J  A.  0.  38;  but  U)  JJtpon  Ct<y  (No.  1),  (1897)P.  226. 

see  Eipon  Oit^  (No.  1),  inf.    See,  as  to  (/)  Cattlegttte  Steamship  Co,,  sup. 

the  extent  of  a  master's  authority  in  \g)  Green  v,  Brigge,  6  Ha.  395. 

respect  of  repairs,  Bmwn  y.  Chapman,  {h)  Ripen  City  (No.  2),  (1898)  P.  78. 
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Chap.  LTX.  A  shipowner  retaming  pofisession  of  the  ship  has  a  lien  on  the 
§  4  (viii).  cargo  for  the  hire  of  the  vessel,  as  against  the  charterer  himself, 
to  the  full  amount  of  the  lien,  and,  as  against  sob-^eighters,  to 
the  extent  of  the  freight  due  on  their  bills  of  lading  (i) ;  and 
such  lien  will  exist  even  if  the  ship  is  aotoall j  demised  to  the 
charterer,  if  the  agreement  contain  other  stipulations  saffident 
to  rebut  the  inference  that  the  owner  meant  to  part  with  the 
possession  of  the  vessel ;  as  where  payment  of  the  hire  is  either 
precedent  to  or  concomitant  with  the  delivery  of  the  goods  (A), 
or  where  the  lien  is  expressly  reserved  (/) ;  but  otherwise,  soch 
demise  of  the  ship  to  the  charterer  will  exclude  the  Uen  (m) ;  and 
so  it  would  seem,  that  if  by  the  agreement  the  goods  are  to  be 
delivered  before  payment  of  the  hire,  the  lien  cannot  be  sup- 
ported. But  in  each  case  the  whole  contract  must  be  taken 
together,  and  due  e£Pect  given  to  the  several  clauses  that  counter- 
act and  qualify  each  other  (n). 

Where  the  master  signs  bills  of  lading  specifying  the  freight^ 
the  shipowner  has  a  Uen  for  that  only,  although  by  the  charter- 
party  he  is  entitled  to  a  lai^r  freight  (o).  There  is  no  lien  for 
freight  which  is  not  to  be  paid  until  after  the  delivery  of  the 
cargo  (p).  Where  by  the  bill  of  lading  the  freight  is  payable 
at  the  port  of  shipment,  the  shipowner  has  no  lien  for  the 
freight  ((^),  notwithstanding  a  local  usage  to  the  contrary  (r). 
Delivery  of  the  goods  ousts  the  lien  («).  Where  no  consignee 
can  be  found,  the  lien  for  freight  is  not  lost  by  laTidiTig  and 
warehousing  the  cargo  (t). 

The  shipowner  has  no  lien  on  the  cargo  for  dead  freight  (u), 
nor  for  demurrage  (x),  nor  for  port  charges  (y),  nor  wharfage  (a), 
unless  there  is  an  express  stipulation  in  the  charter-party  (a), 

(0  SavilU  V.  Campion,  2  B.  &  Al.  (o)  Gilkkon  y.  Middleton,  2   0.   B. 

503  ;  Campion  v.  Colvin,  8  Bing.  N.  G.  N.  8.  134. 

17  ;  Paul  V.  Birch,  2  Atk.  621 ;  Mitchell  {p)  How  v.  Kirehrur,  11  Moo.  P.  0. 

Y.  Scatfe,  4  Gamp.  298.     As  to  lien  on  21 ;  Foster  ▼.  Colby,  28  L.  J.  £z.  81. 
sub- freights,  see  Tagart,  Beaton  ^  Co.  (q)  Sow  v.  Kirehner,  eup, 

V.  Faher,  (1903)  1  K.  B.  391,  0.  A.  (r)  Kirehner  v.  Venus,  12  Moo.  P.  0. 

{k)  Mitchell  V.  Seaife,  sup, ;  Birley  v.  861. 
Gladstone,  3  M.  &  S.  206  ;    Totes  y.  (s)  North  ▼.  Gumey,  IJ.  &  H.  609. 


I 


Bailston,   8  Taunt.   293  ;    Christie  v.  (t)  Mors  le  Blanch  r.  Wilsm,  L.  B. 

Lewis,  2  Br.  &  B.  410.  8  0.  P.  227. 

(/)  SmaU  y.  Moates,  9  Bing.  674  ;  (m)  Gray  y.  Carr,  L.  B.  6  Q.  B.  622. 

Gledstanes  y.  AlUn,  12  0.  B.  202,  219.  (<p)  Phillips  y.  Rodie,  16  East,  547 ; 

And  see  Feek  y.  Larsen,  L.  B.  12  Eq.  Birley  y.  Gladstone,  3  M.  &  8.  206. 
378 

(;)  Button  y.  Bragg,  7  Tannt.   14;  .i^)  ff  Jj'  ^*  ^"^^  «>•'  *  »•  * 

Newberry    v.    Cohin,    7    Bing.    190;  -^"l- e^".  0*^- 

BeUher  y.  Capper,  4  Man.  &  Gr.  602.  W  ^"^^  ▼•  ^^^*  3  Oamp.  360. 

(n)  Per  Tindal,  0.  J.,-  4  Man.  &  Gr.  (a)  McLean  y.  Fleming^  L.  B.  2  H.  L. 

641.  So.  128. 
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ix. — Lien  of  Company  on  Shares. — Thd  artioles  of  a  company  Chap.  LIZ. 
may  stipulate  that  the  shares  shall  be  subject  to  a  lien  for  debts     §  4  (iz). 
due  to  the  company  (6) ;  and  a  company  may  alter  its  articles  so 
as  to  acquire  a  lien  on  shares  (o). 

The  company's  lien  attaches  only  for  the  debt  of  the  registered 
holder ;  if  he  is  a  trustee  the  company  cannot  assert  a  lien  for 
the  debt  due  from  beneficiaries  (d). 

When  by  the  company's  articles  the  company  has  a  lien  on 
the  shares  of  a  member  for  aU  moneys  owing  by  Mm  to  the 
company,  a  loan  to  him  by  the  company  is  authorised  by  a 
power  given  to  the  company  to  lend  upon  security  (e). 

The  articles  may  provide  that  during  the  continuance  of  the 
lien  thereby  conferred,  the  member's  right  to  transfer  his  shares 
shall  be  dependent  upon  the  approval  of  the  directors  (/). 

The  principle  of  Hopkimon  v.  Rolt{g)  applies,  however,  to 
this  lien;  and,  accordingly,  it  will  not  take  priority  over  an 
equitable  mortgage  of  the  shares  after  notice  thereof  has  been 
given  to  the  company  in  respect  of  moneys  which  become  due     I 
from  the  shareholder  after  such  notice  {h). 

A  lien  on  shares  is  a  charge  on  the  shares  within  the  meaning  Bight  to 
of  sect.  2  (vi)  of  the  Conveyancing  Act,  and  the  shareholder  is  ^^nlrfer  of 
accordingly  entitled,  under  sect.  15  of  that  Act,  to  require  the  Hen. 
company  to  assign  the  debt  and  the  lien  on  the  shares  to  his 
nominee  on  payment  by  him  of  the  amount  due  (e). 

A  company's  lien  is  lost  if  it  registers  a  transfer  of  the  Discharge  of 
shares ;  but  a  dividend  declared  after  the  execution  of  a  transfer, 
but  before  registration,  can  be  retained  by  the  company  in 
exercise  of  its  lien  (Ar). 

A  lien  on  shares  may  be  discharged  by  a  new  arrangement 
between  the  company  and  shareholder,  the  terms  of  which  are 
incompatible  with  its  retention  or  which  show  an  intention  to 
waive  it  (/). 

{h)  Bb  General  Exehttnge  Bank,  Be      Co,,  (1892)  A.  0.  281. 
Letcit,  L.  R.  6  Ch.  818.  (g\  9  H.  L.  0.  514. 

A\f^  T.  Gold  Beefs,  #..,  (1899)  2  ^^j  ^^^^^^  ^^j^.^  ^o.  v.  Briggs, 

/^  i>    D   z.-       1?       nr   '       ir    •  12App.  Ca.  29;  and  see  WestY.  Wil- 

(d)  Be  Ferktns,  Exp,  Mextean  Mtntng      K^^l\iiQCk\  i  A    iqq  n   A 
Co,M  Q.  B.  D.  613.  /ta»w,  11899)  1  Gh.  132,  C.  A. 

ie)  Be  NatUmdl  Bank  of  JTaUt,  (1899)       ,  (»)  -^*«7«  J;.:^"^^*La  ^^^*^ 
2  Ctk,  649.  » V        /      Machine  Go,,  (1892)  3  Oh.  606. 

(/)  Bank  of  Africa  r.  SaUihtry  Gold         {k)  Be  MeMurdo,  8  T.  L.  B.  607. 
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Partvm. 
OF  THE  DISCHABGE  OF  MOETGAGES. 


CHAPTER  liX. 

OF  THE  DISCHARGE  OF  THE  SECURITY  BT  RELEASE  OF  THE 

DEBT, 


Effect  of 
release  of 
debt. 


Deed 

necessaiy  to 
release  of 
specialty  debt. 


Release  of 
parol  debt. 


Release  of 
cause  of 
action. 


i. — ^What  is  necessary  to  an  efEectnal  Belease  of  a  Debt. — An 

efPectual  release  of  a  debt  discharges  all  securities  for  the  same, 
whether  original  or  collateral,  in  the  hands  of  a  creditor  (a).  A 
release  may  be  express  or  implied  from  conduct. 

It  is  a  general  rule  of  law  that  a  contract  must  be  discharged 
in  the  same  form  in  which  it  was  made.  Where  the  re-payment 
of  a  debt  or  loan  is  secured  by  deed,  this  being  a  specialty 
contract  cannot  be  discharged  at  law  except  by  deed  {b).  A 
release  by  deed  of  all  debts,  without  more  words,  will  discharge 
and  release  aU.  debts  then  owing  from  the  releasee  to  the  releasor 
upon  specialties  or  otherwise  (c). 

A  parol  contract,  whether  by  writing  not  imder  seal  or  by 
word  of  mouth,  may  be  released  either  by  simple  writing  or 
by  word  of  mouth,  even  though  the  original  contract  was  in 
writing.  And  it  would  appear  that  a  parol  release  would  be 
sufficient  even  in  cases  where  the  contract  is  required  by  statute 
to  be  in  writing  {d) ;  but  in  such  a  case  the  release  must  be 
absolute,  and  not  be  such  as,  in  effect,  to  create  a  new  agree- 
ment by  word  of  mouth  contrary  to  the  statute  {e). 

But  although  an  executory  parol  agreement  may  be  dia* 
charged  by  parol,  yet  a  cause  of  action  which  has  actually 
accrued  xmder  such  an  agreement  cannot  be  effectually  released 


(a)  Cooper  v.  Oreeny  7  M.  &  "W.  633. 

(*)  Jtoffers  V.  Fayne,  1  Wils.  376; 
beeves  v.  Brymer,  6  Ves.  616 ;  Tkcmat 
▼.  Courlnay,  1  B.  &  Aid.  1. 


{e)  Shep.  Tonobst.  by  Preston,  341. 
(d)  O&man  y.  Salisbury^  1  Vem.  240. 
{e)  Noble  t.  Ward,  L.  R.  2  Ex.  186. 
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exoept  by  deed  (/),  unless  it  admit  of  a  plea  of  accord  and   Chap.  LX. 
satisfaction  (g).  0-) 


The  roles  above  stated  apply  where  the  release  of  a  mortgage  Release  giyen 
debt  is  given  for  valuable  consideration.  Where,  however,  a  ^dOTation^^" 
mortgagee  desires  to  release  his  debtor  without  consideration, 
he  can  only  effectually  do  so  at  law  by  deed ;  for,  otherwise, 
there  would  be  a  mere  gratuitous  promise  by  the  mortgagee  to 
forbear  from  exercising  his  rights  of  action  to  enforce  payment, 
which,  by  an  elementary  rule  of  law,  would  not  be  binding  on 
the  releasor  (h). 

But  in  equity  the  conduct  of  the  parties  or  the  circumstances  Release  in 
of  the  transaction  may  aid  an  imperfect  egression  of  release,  or  ^^^ 
even,  if  there  is  no  such  expression,  raise  a  presumption  of 
intention  to  release  the  debt  which  will  be  carried  into  efPect  so 
as  to  discharge  the  security. 

The  mere  declaration  or  promise  by  the  creditor  of  his  inten-  p^mise  not 
tion  not  to  enforce  a  debt  is  not  a  release  of  the  debt  either  at  *f>o^oroe 

debt. 

law  or  m  equity,  though  many  years  have  elapsed  since  the 
debt  became  due,  and  neither  principal  nor  interest  has  ever 
been  demanded  (t). 

The  additional  circumstance  that  the  creditor,  on  the  occasion 
of  the  insolvency  of  the  debtor  (his  brother-in-law),  promised  to 
give  up  the  instrument  to  be  cancelled,  but  was  unable  to  do  so 
from  having  mislaid  it,  has  been  held  not  to  alter  the  case  (k) ; 
and  even  where  a  declaration  of  intention  was  actually  accom- 
panied by  a  delivery  to  the  debtor  of  the  mortgage  deed  by 
which  the  debt  was  secured,  it  was  held  that  the  release,  being 
by  parol  and  without  consideration,  was  incomplete,  and  in- 
capable of  being  enforced  (/). 

If,  however,  the  mortgagee  actually  cancel  the  mortgage,  it  is  Cancellation 
as  much  a  release  as  cancelling  a  bond,  if  done  with  intent  to  5^°^^^^® 
release,  and  will  efEectually  discharge  the  security  (w). 

A  fortiori^  a  declaration  of  intention  may  operate  as  an  Where  debtor 

has  altered 


(/)  Langdon  v.  Stokes,  Oro.  Gar.  383. 
See  also  Tretwaller  y,  KeynSf  Cro.  Jac. 
620. 

(ff)  WilUmghby  v.  Backhouse,  3  B.  & 
0.  821 ;  Baylis  v.  Usher,  4  Koo.  &  P. 
791. 

(h)  See  Re  Hancoek,  Eaneoek  y.  Berry, 
W.  N.  (1888)  138 ;  57  L.  J.  Ch.  793. 
And  see  Foakes  t.  Beer,  9  App.  Ca.  at 
p.  612. 


(i)  Cross  Y.  Sprigg,  2  Mao.  &  G.  113 ; 
Byrn  v.  Oodfrey,  4  Ves.  6 ;  Reeves  v. 
Brymer,  6  Ves.  516 ;  Jordan  v.  Money, 
6  H.  L.  C.  185.  And  see  Feace  y. 
Bains,  11  Ha.  151. 

(k)  Cross  Y.  Sprigg,  sup, 

(/)  Re  Haneoek,  Hancock  y.  Berry, 
W.  N.  (1888J  138 ;  57  L.  J.  Ch.  793 ; 
cf.  (1896)  2  Ch.  167. 

(m)  Harrison  y.  Given,  I  Atk.  520 ; 
Gummer  y.  Adams,  13  L.  J.  Ex.  40. 


I  *^  r,:<HAx./2  f.9  M^xi'^sif^i  WT  wxLEA^s:  cr  zi 


%'M  Y^^*^^ 

•♦-, 


U.   •^^rrou  rs-^sw^,  *jic^.vt..T  ^»i»*ti  ^'iKcrriEiifi  ct  iscnirtaTtt  or 


^  ,4ifA  -vrf       «%^^  J    j.^  ^^.^  ^^^^  jjyj^  ftc^It  a  Kfi^kct  ei:p»aVragLr:ii  to 


v>^.t  r,j  *}^  f AV.f^  of  t2>t  -fc^x  ionxxd  pnt  rf  tLe  coasdeimtion 
<rf  ftft  a**;;r:rr.*?:*  oi  *ij/t  wfxCi  j^j^rtj  in  tri^  for  cveditany 
>r^^,  %r>W  w':/.r,iM.  tL^  f;a^tl««r  i^fmA  to  le  ntz^ed  with  ilie 
frtrf/riM  wi,lrh  ^h^r/A  retx^afn  after  parnig^  the  odiier  creditors  'o). 
Ar^l  ^Jft^f  0%f!f^/fr%  kf/>li]i^,  M  pnt  of  their  teslator's  eatatey 
an  ^rjltuaio!^  tiixr^  r^^A  nnAer  seal  on  a  polfoj  of  life  aflmranoe 
^y<f  F,p  t>^  f^jr-ir^y  t/>  the  debtor,  and  signified  in  writing  their 
iui^tt'ujn  fA  rhlfA^ing  the  deiX,  on  condition  of  his  paying  the 
pr^/W^  and  Ifrfr^fV  dntr  on  the  debt,  which  he  did^  it  was  held 
i}tHi  the  jiaymerit  was  a  good  consideration  for  the  ideaae,  and 
that  the  del/t  was  release^l  '^z);. 

A  de^.'laration  hy  the  ohligee  of  a  bond  of  an  intention  to 
rel^^ase  the  debt  has  been  held  effectual,  under  circomstanoes 
wh^fre  it  would  have  been  fraudulent  on  the  part  of  the  execotor 
(A  the  obligee  to  put  the  bond  in  suit  (q). 
YMAit$fn  (4  Wh^To  the  object  of  a  bond,  executed  by  a  son  to  his  father 
ttu*m^tu  u,  ^^  jfnymfmt  of  the  debt  of  the  former  by  the  latter,  and  deposited 
with  tniKtees,  apj>eared  to  have  been  intended  not  to  secure  a 
dc'l/ty  but  as  a  check  on  the  conduct  of  the  son,  it  was  held  in 
erjuity,  on  the  death  of  the  father,  that,  the  object  of  the  bond 
b^^ing  iatiiffied,  it  ought  to  be  cancelled,  and  that  the  son  should 
luji  hi  affected  by  the  neglect  of  the  trustees  to  cancel  the  bond, 
as  they  bad  power  to  do,  under  the  trust,  within  a  limited 
time  Ir) ;  and  evidence  has  been  allowed  to  be  drawn  from 
entries  in  the  creditor's  books,  and  from  a  letter  written  to  a 
third  party  in  which  he  declared  that  he  had  released  the  debt, 
in  aid  of  parol  declarations  of  his  intention  so  to  do  (s) ;  and  in 
one  case  a  mere  entry  by  the  creditor  in  his  books,  of  his 


(n)  Ytomani  t.  Williams,  L.  B.   1  48.    See  Biehardi  y.  Bynu,  Bam.  Ou 

Va{,  1H4.    boo  Bxp,  Douglas,  3  D.  &  0.  B.  90. 

310.  iq\  lFekettr.Ilaby,2'Bto.T,0.ZSe. 

(0)  Qilhert  T.  WsihsreU,  2  S.  k  St.  ^^^7  -^*^  ^-  ^''^^'  ^  ^^'  *  ^• 

^^*'  [s)  JBdm  T.  Sm^th,  6  Yee.  841.  And 

(p)  T^plcr  T.  MamsrSf  L.  B.  1  Oh.  iee  Sssvss  y.  Brymer,  6  Yes.  518. 
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intention  not  to  sue  the  debtor  unless  he  was  himself  distressed,    Chap.  LX. 
was  held  to  operate  as  a  eonditional  release  (t) ;  but  this  case,  it  (^O 

seems,  fell  within  the  principle  of  the  decision  in  Wckett  y.  Raby^ 
viz.,  fraud  {u). 

The  mere  appointment  of  a  debtor  as  executor  will  amount  to  ^pointment 
a  release  at  law,  though  he  has  not  proved  the  will  {x) ;  but  ^Q^eGMtatol 
such  appointment  is  not  sufficient  of  itself  to  annul  the  debt  in  ^^^^^' 
equity  (y).     So  where  a  testator  left  a  letter  of  instructions  to 
an  executor,  which  was  not  communicated  to  him  during  the 
testator's  lifetime,  nor  executed  as  a  will,  stating  that  a  debt 
from  the  executor  was  cancelled,  it  was  held  that  the  letter  was 
not  admissible  as  evidence  of  intention  to  release  the  debt,  and 
that  the  debt  was  payable  (s).    In  order  that  the  equitable  claim 
of  the  residuary  legatee  against  a  debtor  to  the  estate  who  is 
appointed  executor  may  be  rebutted,  the  intention  of  the  testator 
to  forgive  the  debt  during  his  lifetime  must  be  proved  {a). 

It  would  seem  that  an  intention  to  release  will  more  readily  Prmamption 
be  presumed  where  the  interest  only  and  not  the  principal  is  to  rolwuler* 
alleged  to  have  been  released ;  for  where  the  principal  is  alleged 
to  have  been  released,  the  transaction  is  always  open  to  the 
observation  that  if  such  had  been  the  intention  the  creditor 
would  have  delivered  up  his  security  {b), 

A  release  of  past  interest  will  not,  of  course,  operate  as  a  Paitial 
discharge  of  the  security  so  far  as  relates  to  the  principal  and  ^^^^' 
future  interest ;  and  a  release  of  part  of  the  principal  will  leave 
the  whole  of  the  property  comprised  in  the  security  charged 
with  the  unpaid  balance  of   the  principal  and  the  interest 
thereon  {c). 

iL— Acceptance  of  Part  of  Debt  in  satii&ctioA  et  the  Wliole. —  Origiiuad«Vi 
It  has  been  seen  that,  in  determining  whether  a  release  of  the  ^^/^^  t- 
debt  should  be  by  deed  or  not,  the  question  of  consideration  is  partial  p^jr. 
materiaL    The  acceptance  of  part  of  a  debt,  being  a  sum  certain,  deM*i«"" 
though  expressed  to  be  in  full  of  all  demands,  is  not  an  eztin-  ^^^"^f^f  <^ 

ft)  Attm  y.  Tye^  5  Vet.  360,  «!  p.  (WH)  %  Cli,  hil.                                   beoeflt. 

354,  n.  (ay  Hitfrng  r.  Bird,  L.  B,    IS  Bq, 

(«)  PerWignmyT.'O.,  lSL.J.Cb«  3Ki ;   Re  AppUh«4,  Lwenm  y.  Buik$, 

206.  (1«»1;  3  Ch.  422, 

(xt  Htrfmg T.Bird,\,,'^A%Y^,%\h%  'h)  Ye^mMu,  r,   mUiatM,  L,  B,    1 

lU  AppUbu^  Lttfm  y.  BenUe,  (WA)  Y/{.  134.    8m  Or0$$  r,  Hvriag,  6  lU. 

3  Ch.  422.  hbC,, 

(y)  aelu:in  r.  Brown,  3  Bro,  P-  C.  (e)  fHory  on  Bfti}m«nt«,  §,301,    Am 

3S6.  ,      ^   .         ^     .    .  ,         ^  ?*'*^*  '•^•^  ^  **«"»  •«  XHtUweU 

(x)  BgHptUpfSifilopr.Ok^mhtrhm^      r,  ff^at^n,  21  Cb,  B.  S$5. 
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Chap.  LX.  gniflhinent  of  the  original  debt,  even  if  the  debtor  undertakes  to 
(ii.)  pay  the  residue  when  of  ability  (d).  To  amount  to  an  aoquit- 
tanoe  from  the  larger  debt,  there  must  be  a  release  or  acknow- 
ledgment of  satisfaction  by  deed,  or  some  consideration  or 
possibility  of  benefit  to  the  creditor  relinquishing  his  further 
claim,  as  if  the  creditor  receive  payment  of  the  lesser  sum  at  an 
earlier  time,  or  at  a  place  more  convenient  to  him  {e). 

So  the  acceptance  of  a  chattel,  irrespective  of  its  money  value, 
in  satisfaction,  is  good,  from  the  possibility  of  the  latter  being 
more  beneficial  to  the  creditor  than  the  debt  (/) ;  although  it 
seems  that  the  bettering  the  creditor's  case  is  not,  in  all  cases, 
sufficient  to  effect  a  release  of  the  larger  debt;  thus  a  bond 
with  sureties,  though  more  advantageous  than  a  single  bond, 
will  not  be  deemed  a  satisfaction  for  the  larger  sum  secured  by 
the  latter  (g). 
^^'ttrf ** ti**^         If  the  agreement  to  accept  part  of  a  debt  in  satisfaction  of 
mortgage.       the  whole  is  upon  condition,  the  condition  must  be  strictiy 
observed  or  the  original  debt  will  revive.   So  where  a  mortgagee 
agreed  to  take  a  less  sum  than  what  was  due  in  lieu  of  the 
whole,  provided  that  such  sum  was  paid  on  a  given  day,  and 
payment  was  not  made  on  that  day,  it  was  held  that  the  mort- 
gagee was  entitled  to  recover  the  whole  of  the  original  debt,  and 
that  equity  would  not  reUeve,  as  on  a  penalty,  against  the  effect 
of  non-payment  on  that  day  (h). 
Giyingnego-       The  giving  of  a  negotiable  instrument  may  operate,  if  so 
for  part^     given  and  taken,  in  satisfaction  of  a  debt  of  greater  amount ; 
^^tiflf^ti  circumstance  of  negotiability  making  it,  in  fact,  a  different 

of  whole.        thing,  and  more  advantageous  than  the  original  debt,  which  was 

not  negotiable  (t). 
Effect  where  The  mortgagee's  security  does  not  cease  by  the  mere  payment 
Mcnritj  fails,  of  the  debt  by  bills  of  exchange  or  cheques  which  are  after- 
wards dishonoured,  and  he  retains  his  right  of  foreclosure  {k). 
And  even  if  he  has  reconveyed,  he  would  still,  it  seems,  retain  a 
lien  on  the  estate  for  his  debt  (/). 

{d)  FinnelVs  Case,  6  Bep.  117 ;  Fitch  470. 

Y.  Sutton,  6  East,  230 ;  Adams  v.  Tap'  {h)  Ford  y.  Sari  of  ChtHerfield,   19 

ling,  i  Mod.  88.  Beav.  428 ;  Parry  v.  Oreat  Ship  Co.^ 

{e)  Ck>.  Lit.  212  b;    FinnelVa  date,  4  B.  &  S.  556;  Thompson  y,  Hndaony 

tup.    See  Webster  Y,  Cook,  L.  B.  2  Ch.  L.  B.  4  H.  L.  1. 

542,  547  ;  Foakes  v.  Beer,  9  App.  Ca.  (i)  Sibree  v.  Tripp,  16  M.  &  W.  23  ; 

605 ;   Underwood  v.    Underwood,  (1894)  Bidder  v.  Bridges,  37  Ch.  D.  406,  O.  A. 

P.  204.  W  TeedY.  Carruthers,  2  Y.  &  0.  O. 

(/)  FinnelPs  Case,   sup. ;   Jones  v.  0.  31. 

Sawkins,  17  L.  J.  0.  P.  92.  (/)  Orant  v.  MiUs,  2  V.  &  B.  306 ; 

(g)  1  Browsl.  47,  71 :  2  Boll.  Abr.  Frail  v.  EUis^  16  Beav.  851. 
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OHAPTEE  LXI. 

OF  THE  DISCHARGE  OP  THE  SECURITr  BY  RELEASE  OP  THE 

MORTGAGED  PROPERTY. 


or 


Sbction  I. 

Of  Beoonybyancbs  a.kd  Delivery  of  Possession. 

i. — By  what  means  Mortgaged  Property  may  be  Beleased. — A  Effect  of 
mortgage  security  may  also  be  discharged  by  a  release  of  the  'pr^^ty. 
property  comprised  in  the  mortgage. 

The  proper  and  formal  mode  of  releasing  freeholds  or  lease-  Reoonyey- 
holds  which  have  been  conveyed  by  way  of  legal  mortgage  is  by  ^^^f^ 
a  deed  of  l*eoonveyance  (a),  and  the  legal  estate  cannot  generally  leaaeholds. 
be  revested  in  the  mortgagor  otherwise  (6).  But  unless  the 
mortgagee  is  or  has  been  in  possession,  he  may  be  compelled  to 
convey  to  any  third  person  as  the  mortgagor  directs  (c).  Pro- 
perty comprised  in  a  mere  equitable  charge  will  be  effectually 
released  by  a  receipt  in  writing  for  the  money  due  upon  the 
mortgage.  It  is  conceived  that  this  rule  would  apply  even  to  a 
formal  puisne  mortgage  where  the  legal  estate  is  outstanding  in 
the  first  mortgagee  (d)  :  it  is  usual,  however,  in  such  a  case,  as 
also  generally  where  an  equitable  charge  is  created  by  deed,  to 
take  a  formal  deed  of  reconveyance  or  release. 

Where  the  property  comprised  in  a  mortgage  consists  of  GopyholdB. 
copyholds,  and  the  mortgagee  has  not  actually  been  admitted, 
on  payment  of  the  money  the  mortgagor  may  re-enter  of  his 
old  estate  without  admittance ;  it  will  be  sufficient  to  enter  up 
satisfaction  on  the  court  rolls,  for  which  purpose  a  warrant 
should  be  given  to  the  steward  of  the  manor,  and  thereupon 

(a)  See  JTeeki  y.  Stourton,   11  Jur.    (e)  Tott.ja,  1438. 

N.  8.  278.  (d)  See  Key  &  Elph.  (6th  ed.)  yol.  ii. 

(b)  Harriton  y.  Owen^  1  Atk.  519.  p.  248.  The  receipt  does  not,  it  seems, 
See  Day.  Preo.  Ckmy.  yol.  ii.  pt.  2,  require  a  stamp.  See  Day.  Cony, 
pp.  276  et  8eq.  yol.  ii.  pt.  2,  p.  302. 
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Chap.  IXI.    the  coiiditional  surrender  will  be  at  an  end  (e).     If  the  mort- 
8  ^  W'      gagee  has  been  admitted,  a  re-snrrender  to  the  mortgagor  and 
his  re-admittance  will  be  necessary  (/).   In  either  case  a  receipt 
foi:  the  money  shoold  be  indorsed  on  the  deed  of  covenants 
accompanying  the  conditional  surrender. 
J^^^fif®  ^       Where  the  mortgage,  whether  of  freeholds  or  leaseholds,  is  of 
a  term  of  years,  the  reconveyance  may  be  e£Pected  by  surrender 
of  the  term. 
Beconvey-  ^^  the  Lands  Clauses  Act  (^),  special  provisions  are  contained 

^1^™^      for  redeeming  mortgages  afPecting  lands  purchased  under  the 
Act.  powers  of  the  Act,  which  enable  the  company  purchasing,  on 

refusal  of  the  mortgagee  to  convey,  or  on  his  default  in  making 
a  good  title,  to  pay  the  money  into  Court,  and  execute  to  them- 
selves a  deed  poll,  which  is  to  operate  as  a  conveyance. 
Mortgages  to       In  the  case  of  a  mortgage  to  a  building  society  {h),  or  to  a 
ftri^i^f  "*^    friendly  society  (t),  no  reconveyance  or  surrender  is  necessary, 
societies  as  a  receipt  in  the  form  prescribed  by  statute,  indorsed  on  or 

re^^^yl^      annexed  to  the  mortgage  deed,  is  sufficient  to  vest  the  mort- 
by  statutory    gaged  property  in  the  person  for  the  time  being  entitled  to  the 

receipt.  . .        «       .        ■ . . 

eqmty  of  redemption. 
Land  Trans-        Where  a  registered  charge  is  created  on  any  land  under  the 
fer  Act,  1876.  Lamj  Transfer  Act,  1875  (A),  it  is  enacted  by  sect.  28  :— 

''  The  registrar  shall  on  the  requisition  of  the  registered  pro- 
prietor of  any  charge,  or  on  due  proof  of  the  satisfaction  thereof, 
notify  in  the  prescribed  maimer,  by  cancelling  the  original  entry  or 
otherwise,  the  cessation  of  the  charge,  and  thereupon  the  charge 
shall  be  deemed  to  have  ceased." 

By  sect.  19,  notice  of  an  incumbrance  entered  on  the  register 
may  be  cancelled  in  a  similar  way.  Both  these  sections  apply 
to  part  discharges  (/). 

A  purchaser  under  a  power  of  sale  in  a  registered  mortgage 
is  entitled  to  have  the  mortgage  removed  from  the  register 
without  the  consent  of  the  mortgagor  (w). 
Ireland.  This  Act  does  not  apply  to  Ireland  (n).    But  by  the  Local 

{e)  1  Watk.  Cop.  (4th  ed.)  p.  148.  (i)  38  &  89  Vict.  o.  60,  s.  16.    See 

See  Burgcane  y.  Spurlingy  Oro.  Gar.  283.       ante,  p.  589. 

(/)  Faweet  v.  Loiother,  2  Ves.  Sen.  (;t)  38  &  39  Vict.  c.  87 ;  anU,  p.  47. 

^^\  ^?^.'.7^T\1'^IL  iftR   lOft  (^I  ^^  *  ^1  Vw*-  <^-  «5»  Sch.  L ;  and 

(^1  8  &  9  VlOt.  c.  18,  BS.  lOo,  lOy.  ^^  ■b„i^  1  ftfl  -« J  T?r^««,  AH 

A    37  &  88  Vict.  c.  42,  s.  42.    See      "^^   ,  ,^  ^£?.  "'^  !!^  *,® '         ,,, 
Foirth  City  Building  Soe,  v.  TFillums,  W  ^  Jf^mter,  L.  K.  16  Eq.  166. 

14  Ch.  B.  140.    And  see  ante,  p.  682.  (n)  38  &  39  Yiot.  o.  87,  0.  2. 
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Begistration  of  Title  Act,  1891  (o),  whioh  provides  that  charges  Chap.  LXI. 
of  land  registered  under  that  Act  shall  operate  as  mortgages  by      §  1  (i)- 
deed,  it  is  enacted  that — 

Sect.  42.  ''  (1.)  The  registering  authority  shall  at  the  request  of  Discharge  of 
the  registered  owner  of  a  charge  on  land,  or  on  proof  in   such  registered 
manner  as  is  hereinafter  mentioned,  or  in  such  other  manner  as'  ^^^^'ff®* 
may  be  prescribed,  of  the  satisfaction  of  a  charge  or  of  any  part  of 
a  charge  on  land,  or  of  the  release  of  any  part  of  registered  land 
from  a  registered  charge,  note  the  satisfaction  or  release  on  the 
register,  and  thereupon  the  charge  shall,  to  the  extent  so  noted, 
cease  to  operate. 

"  (2.)  For  the  purposes  of  this  section,  the  receipt  of  the  regis- 
tered owner  for  the  time  being  of  a  charge  shall  be  sufficient  proof 
of  the  satisfaction  of  the  charge,  or  of  any  part  of  the  charge,  and 
a  release  signed  by  the  registered  owner  for  the  time  being  of  a 
charge  shaU  be  si&cient  proof  of  the  release  of  any  part  of  regis- 
tered land  subject  to  that  charge." 

Mortgages  of  land  in  Ireland  not  falling  within  the  last 
mentioned  Act  are  efPeoted  by  deed  in  the  usual  manner; 
but,  as  has  been  seen,  a  memorial  of  the  mortgage  must  be 
registered  to  ensure  priority.  With  regard  to  such  mort- 
gages, it  is  enacted  by  the  Becord  of  Title  Act,  Ireland, 
1865  [p)y  that— 

''On  the  application  of  any  recorded  owner  or  incumbrancer.  Entry  of 
and  on  finding  that  any  charge,  incumbrance,  or  claim  upon  a  payment  of 
recorded  estate  has  been  paid  off  or  satisfied,  the  officer  may  make  *^^^?ff®  *®  ,^ 
an  entry  of  the  fact  on  the  record,  and  no  release  or  reconveyance  JS!m^  to  be 
shall  in  that  case  be  necessary."  unneoeflBary. 

Where  a  registered  mortgage  of  a  ship  is  discharged,  an  entry  Mortgage  of 
on  the  register  book  to  that  effect  vests  the  mortgagee's  estate  ^^' 
in  the  person  in  whom,  having  regard  to  intervening  oircimi- 
stanoes,  it  would  have  vested  but  for  the  mortgage  (q), 

A  bill  of  sale  of  chattels  is  vacated  without  re-assignment  by  Bill  of  sale 
a  memorandum  of  satisfaction  written  upon  a  registered  copy  ^^  <^**®^- 
of  the  biU  (r). 

A  legal  mortgage  of  lands  situate  in  a  register  coimty  in  Land  in 
England  cannot  be  effectually  released  so  as  to  revest  the  ^^^ 
property  in  the  mortgagor  except  by  a  deed  of  reconveyance,  a 

{o)  64  &  65  Vict.  o.  66.  {g)  67  &  68  Viot.  c.  60,  b.  82,  set 

(,)  28  &  39  Vu*.  0.  88.  ..  44.  %ft^;^%.  267. 
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Chap.LZI. 
§  1  (i)- 

Yorkahire. 


Middlesex. 


BrooeedingB 
and  entries 
in  oaae  of 
mortmre 
Batiafled. 


memorial  of  which  ahould  be  deposited  in  the  registry  of  that 
county. 

The  Yorkshire  Registry  Acts(«)  merely  provide  for  the 
registration  by  memorial  of  all  assurances,  including  charges, 
by  which  lands  in  any  of  the  three  ridings  are  affected ;  but 
neither  of  these  Acts  contains  any  special  proyision  with  regard 
to  the  satisfaction  and  discharge  of  mortgages  or  other 
charges. 

With  regard  to  mortgages  of  land  in  Middlesex,  it  is  enacted 
by  the  Middlesex  Registry  Act,  1708  (^),  as  follows : — 

*^  That  in  case  of  mortgages  whereof  memorials  shall  be  entered 
in  the  said  register  office  pursuant  to  this  Act,  if  at  any  time  after- 
wards a  certificate  shall  be  brought  to  the  said  registrars  or  masters, 
signed  by  the  mortgagee  or  mortgagees  in  such  mortgage,  his,  her, 
or  their  executors,  administrators  or  assigns,  and  attested  by  two 
witnesses,  whereby  it  shall  appear  that  all  moneys  due  upon  such 
mortgage  have  been  paid  or  satisfied  in  discharge  thereof,  which 
witnesses  shall,  upon  their  oaths  before  the  said  registrars  or  masters, 
or  before  a  master  in  Chancery,  ordinary  or  extraordinary  (who  are 
hereby  respectively  empowered  to  administer  such  oath),  prove  such 
moneys  to  be  satisfied  or  paid  accordingly,  and  that  they  saw  such 
certificate  signed  by  the  said  mortgagee  or  mortgagees,  his,  her,  or 
their  executors,  administrators  or  assigns,  that  then,  and  in  every 
such  case,  the  said  registrars  or  masters  shall  make  an  entry  in  the 
margins  of  the  said  register  books  against  the  registry  of  the 
memorial  of  such  mortgage  that  such  mortgage  was  satisfied  and 
discharged  according  to  such  certificate  to  which  the  same  entry 
shall  refer,  and  shall  after  file  such  certificate  to  remain  upon  record 
in  the  said  register  office." 


Disohargeof 
mortg^ages.] 


And  by  sect.  6  of  the  Land  Registry  (Middlesex  Deeds)  Act, 
1891  (m),  it  is  enacted  that — 

^*  Except  on  the  application  of  the  mortgagee  named  in  the  mort- 
gage, his  executors  or  administrators,  it  shall  not  be  necessary  to 
note  on  the  register  the  discharge  of  a  mortgage  in  any  other 
manner  than  by  the  registering  a  memorial  of  the  instrument  of 
discharge." 


When  mort-  ii. — Bight  of  Hortgagor  to  Beconveyance. — On  being  actually 
paid  o£E,  but  not  before,  the  mortgagee  is,  as  a  general  rule, 
bound  to  reconvey  the  mortgaged  property  («). 


gageeis 

Dot 


)tind  to 
reoonvey 


(«)  47  &  48  Yiot.  0.  64,  as.  4,  7,  18 ; 
48  &  49  Yiot.  o.  26. 

(t)  7  Ann.  c.  20,  s.  17.  As  to  regis- 
tration under  this  Act,  see  63  &  64 
Yiot.  0.  26,  8.  4,  ante,  p.  1259. 


(m)  54  &  66  Yiot.  c.  64. 

(;r)  Cox  v.  Cojin,  9  Mod.  120 ;  XoMy 
y.  Waghome,  59  L.  T.  208.  See  CrosM 
▼.  General  Revereionary,  ^.  G?.,  8  De 
G.  H.  &  a.  698. 
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The  mortgagee  is  entitled  only  to  the  amount  due  on  the  Chap.  LXI. 
mortgage ;  so  the  mortgagee  of  a  trust  fund  cannot  compel  the      §  1  (ii)- 
trustees  to  pay  over  the  trust  fund  to  him  (y).  Mortgage  of 

The  mortgagee  is  bound  to  reoonvey  the  estate  to  the  mort-  *"^^  *"^^' 
gagor  or  those  deriving  title  under  him,  and  is  estopped  from  caM^di^y 
denying  the  mortgagor's  title.     This  rule  is  thus  stated  by  mortgagor's 
Lord  Cottenham,  C.  (2)  : — "  A  mortgagee  can  never  refuse  to 
restore  to  his  mortgagor,  or  those  who  claim  under  him,  upon 
repayment  of  what  is  due  upon  the  mortgage,  the  estate  which 
became  vested  in  him  as  mortgagee.     To  him  it  is  immaterial, 
upon  repayment  of  the  money,  whether  the  mortgagor's  title 
was  good  or  bad.      He  is  not  at  liberty  to  dispute  it  any  more 
than  a  tenant  is  at  liberty  to  dispute  his  landlord's  title." 

The  mortgagee  cannot  be  compelled  to  execute  a  reconveyance  Incorrect 
if  it  contain  incorrect  recitals ;  but  if  there  are  no  recitals  at  all,  ^^^ 
he  must  execute  it  at  the  peril  of  costs  (a). 

Where  the  mortgagee  has  notice  of  a  prior  equitable  right  in  Notice  of 
a  person  claiming  under  the  mortgagor,  he  may  refuse  to  re- 
assign  the  legal  estate  to  the  mortgagor  or  a  puisne  incum- 
brancer without  the  consent  of  the  owner  of  the  prior  right  (b). 

A  mortgagee  is  not  boimd  to  convey  the  legal  estate  in  the  Where 
mortgaged  property  and  to  deliver  up  tiie  title  deeds  to  a  person  ^^^^ 
from  whom  he  has  accepted  payment  of  principal,  interest,  and  only  a  partial 
costs,  if  that  person  has  only  contracted  to  purchase  a  part  of 
the  mortgaged  estate  and  has  not  accepted  the  title.      On  pay- 
ment by  a  person  having  a  partial  interest  giving  a  right  to 
redeem,  the  mortgagee  is  bound  to  convey ;  but  the  conveyance 
should  reserve  the  equities  of  the  other  persons  interested  (c). 

Whenever  circumstances  will  permit,  a  reconveyance  should  Form  of  re- 
be  made  by  indorsement,  not  only  for  the  sake  of  brevity,  but  w^^^^^ya^o®- 
in  order  that  when  the  mortgage  deed  is  produced  it  shall  neces-' 
sarily  bear  with  it  the  evidence  of  the  reconveyance,  for  other- 
wise the  reconveyance  may  be  lost,  and  great  difficulty  may  be 
found  in  proving  that  the  debt  was  ever  paid.  As  the  execution 
of  the  reconveyance  is  the  natural  and  necessary  consequence  of 
the  mortgage  debt  being  discharged,  it  should  not,  when  in-. 

(v)  Ee  Bell,  Jsffery  ▼.  SayUs,  (1896)  365. 

1  Gh.  1,  0.  A. ;  Hoekeif  y.   JFettem,  (b)  Banks  y.  Whittdlly  1  Be  G.  &  S. 

(1898)  1  Oh.  350,  0.  A. ;  anU,  p.  324.  542. 

(s)  Ttuker  y.  Small,  3  My.  &  Cr.  63,  (e)  Pearce  y.  MorrU,  L.  B.  5  Ch.  227. 

at  p.  70.  See  Kinnaird  y.  TroUope  (No.  1),  89  Oh. 

(a)  SartUff  y.  Burtcnf  L.  R.  3  Ch.  B.  636. 
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Chap.  LXI.   dorsed,  and  when  there  have  been  no  intermediate  dealings  with 
§  1  (ii).     the  title,  contain  any  recitals,  but  should  merely  reoonyey  the 
estate  in  consideration  of  the  money  {d). 

The  mortgagee  usually  reoonveys  '^  as  mortgagee/'  implying 
a  covenant  that  he  has  done  no  act  to  incumber  by  virtue  of  the 
Conveyancing  Act,  1881  (e) ;  and  the  third  schedule  to  that  Act 
contains  a  form  of  reconveyance  intended  for  use  on  recon- 
veyance of  a  statutory  mortgage,  but  which  is  applicable,  with 
slight  modification,  on  reconveyance  of  a  mortgage  made  in  the 
usual  form. 
Wordaof  ^  reconveyance,  like  any  other   assurance,  must   contain 

proper  words  of  limitation,  otherwise  the  legal  estate  will  not 
pass.      So  where  a  reconveyance  was  to  a  mortgagor  "  in  fee," 
omitting  the  word  ^^  simple,"  only  a  legal  estate  for  life  passed 
under  the  deed  (/). 
I^resomption        After  a  considerable  lapse  of  time,  during  which  the  mort- 
ance  after       gagor  or  thosc  claiming  under  him  have  dealt  with  the  estate  as 
lapeo  of  tune.   ££  ^j^^y  ^^^  ^j^^  legal  owuers,  and  the  mortgage  deeds  have  been 

in  their  possession,  a  conveyance  of  the  legal  estate  will  be  pre- 
sumed, even  as  against  a  purchaser  in  a  suit  to  enforce  specific 
performance  {g). 

Where  the  original  possession  is  accounted  for,  a  conveyance 

or  reconveyance  is  not  to  be  presumed  from  length  of  possession, 

unless  the  jury  are  satisfied  that  it  had  actually  been  executed  (h). 

Cancellation         If  a  mortgage  is  found  cancelled  in  the  possession  of  the 

mo  gage.    jj^^^g^^g^Q^  {^  may  operate,  like  the  cancelling  of  a  bond,  as  a 

release  of  the  debt ;  but  it  does  not  convey  or  re-vest  the  estate 
in  the  mortgagor,  for  that  must  be  done  by  deed  (t). 

In  Houghton  v.  Hotighton  (A;),  Sir  J.  Romilly,  M.  R.,  said  that 
his  impression  was  that,  where  a  mortgage  deed  was  by  a  com- 
petent Court  declared  void  and  cancelled,  a  reconveyance  was 
unnecessary. 
RecOTiveyanoe  Where-  the  mortgagee  executed  a  release  on  the  faith  of 
obtained.  getting  proper  securities  in  substitution  for  the  mortgage,  and 
the  substituted  securities  turned  out  to  be  forgeries,  he  was 

id)  Day.   Conv.  (4ih  ed.),  yol.   ii.  {g)  Cooke  y.  Soltau,  2  S.  &  St.  154. 

pt.  2,  pp.  278,  279.    As  to  reoonvey-  But  see  DowUng  v.  Ford,  11  M.  &  W. 

ance  of  a  statutory  mortgage,  see  44  &  329 ;  and  Bennett  y.  Cooper ^  9  Beay. 

45  Vict.  c.  41,  s.  29.  262. 

(e)  44  &  46  Vict.  c.  41,  s.  7.  ih)  J)oe  y.  Seed,  6  fi.  &  Aid.  238. 

(/)  £e  Ethel  and  MiteheUy  (1901)  1  (0  Harriwn  y.  Oioen,  1  Atk.  620. 

Cb.  945.  (i)  16  Beay.  278,  821. 
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restored  to  his  original  position  (/),  without  prejudice  to  the  Chap.  LXI. 
rights  of  persons  who  were  alleged  to  have  lent  money  on  the     §  ^  (^)' 
faith  of  the  release  (m). 

But  if,  after  a  release  has  been  fraudulently  obtained,  another 
security  is  made  under  which  the  estate  is  sold,  it  cannot  be 
followed  in  the  hands  of  a  purchaser  for  value  without  notice  (n). 

iii. — ^Bight  of  Hortgagor  on  Sedemption  to  Be-delivery  of  Mortgagee 
Deeds. — On  redemption,  the  mortgagee  must,  as  a  general  rule,  ^^^^^ 
deliver  up  all  the  title  deeds  to  the  mortgagor,  including  all  deliver  deeda. 
that  have  been  executed  between  the  original  mortgage  and  the 
redemption  (o),  and  all  copies  of  the  mortgage  or  deed  of 
transfer  (p).      The  mortgagee  is  not  entitled,  in  the  absence  of 
express  agreement,  to  retain  the  deeds  to  answer  contingent 
liabilities  of  the  mortgagor  (q). 

This  rule  will  apply  even  where  the  mortgagee  has  settled  his  Se<^ement  of 
mortgage  and  transferred  it  by  the  same  deed  on  the  trust  of  debt, 
the  settlement ;  in  one  case,  however,  by  consent,  the  custody  of 
the  deeds  relating  to  the  settlement  was  retained  by  the  mort- 
gagees, they  covenanting  for  production  at  their  own  expense  (r). 

Where  several  mortgages  upon  distinct  estates  have  been  Seyeral 
transferred  by  a  single  deed,  one  of  the  mortgagors  who  comes  Seti^t^''"' 
to  redeem  singly  is  entitled  to  have  the  deed  of  transfer  deli-  ostatee. 
vered  to  him  upon  his  undertaking  to  produce  it  (s). 

Where  the  mortgagee  reoonveys  only  part  of  the  estate,  and  Where 
is  entitled  to  retain  the  deeds  by  virtue  of  his  title  to  the  leoonvejs 
remainder  of  the  property,  he  ought  also  to  covenant  with  ^JV^ot 
the  redeemmg  party  for  production,  or  acknowledge  his  right 
thereto  (f). 

When  the  estate  has  been  sold  in  a  suit,  and  the  money  has  Pnrohafler's 
been  paid  into  a  general  accoimt,  the  purchaser  is  entitled  to  "^ 
insist  upon  the  deliveiy  to  him  of  the  title  deeds  before  any 
dealings  take  place  with  the  purchase-money  {u). 

It  is  usual  for  the  mortgagee  to  be  prepared  with  an  affidavit  Affidavit  of 

dooumenta. 

(Q  £yre  y.  Burmnter^  10  H.  L.  0.  (q)  Merehant^i   Bank  of  London  y. 

90  ;  ant€,  p.  1317.  Maud,  18  W.  B.  312. 

(m)  Ibid. ;   SchoUJUU  v.   Templer,  4  W  -Z>oiw»  ▼.  Land,  4  De  G.  &  S. 

BeG.  &J.  429.  ^75.   As  to  statatorj  acknowledgments 

(«)  Eyre  v.  Burmester,  4  De  a.  J.  &      ^:3i^«''l/°^Q  «>^f^<»»  f«  **  &  46 
fl  \«c  ^  '  Viot.  c.  41,  8.  9,  ante,  p.  834. 

/  rir  ^  ,,  ,    ,     ,.v«r  ■«  *.^  W  CapP^y-  Terrington,  1  Coll.  103. 

(o)  Hudson  V.  Maleolmy  10  W.  B.  720.  h)  Tatee  v.  Blumbe,  2  8m.  &  G.  174. 

{p)  Be  Wade,  17  Oh.  D.  848.  («)  Fowier  v.  SeoU,  26  L.  T.  784. 
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Chap.  LZI. 
f  1  (iii)- 


Betentioii  of 

deedas 

■eooritjfor 

further 

ftdyanoo* 


Delireryto 
mortgvgpor 
after  notioe 
of  oharge. 


LoMof  deedfl 
by  mort^agpee. 


Lien  of 
solicitor  on 
deedi. 


Mortgagee's 
solicitor. 


Se  ZletoeUin, 


of  {he  documents  to  be  delivered  up  in  case  of  redemption,  and 
the  mortgagor  may  require  the  affidavit  at  his  own  expense; 
but  he  should  give  previous  notioe  to  the  mortgagee  of  his 
intention,  and  in  case  of  his  neglect  to  do  so  and  of  the 
non-production  of  the  affidavit,  a  new  day  must  be  fixed  for 
payment  (x). 

Where  the  legal  mortgage  deed  was  retained  by  the  first 
mortgagee  after  payment,  and  a  subsequent  mortgage  made  to 
a  third  party,  and  subsequent  advances  by  the  first  mortgagee, 
the  third  party  was  held  entitled  to  a  reconveyance  from  the 
first  mortgagee,  but  the  latter  was  held  entitled  to  retain  the 
deed  (y). 

W.,  holding  title  deeds  to  secure  a  debt  due  by  N.,  received  a 
letter  from  N.,  directing  him,  out  of  the  sale  of  the  property,  to 
pay  himself  and  a  debt  due  from  N.  to  S.,  whose  solicitor  W. 
was.  W.  recovered  from  N.  payment  of  his  own  debt,  and 
without  the  consent  of  S.  delivered  the  deeds  to  N.  It  was 
held  that  W.  was  liable  to  S.  for  any  loss  he  might  sustain  (z). 

The  rights  and  liabilities  of  the  parties  where  the  title  deeds 
have  been  lost  or  are  not  forthcoming,  have  been  already 
explained  (a). 

The  mortgagor's  right  to  delivery  to  him  of  the  title  deeds  on 
redemption  is  liable  to  be  intercepted  by  the  lien  of  a  solicitor 
employed  in  the  transaction  in  respect  of  his  costs  of  and  inci* 
dent  to  the  same  (6). 

The  mortgagee's  solicitor  cannot,  as  against  the  mortgagor, 
claim  a  lien  for  costs  of  and  incident  to  the  mortgage  transaction 
beyond  the  costs  properly  payable  by  the  mortgagor  (c).  The 
rule  is  thus  laid  down  in  a  recent  case  {d) :  **  When  the  mort- 
gagor has  paid  to  the  mortgagee  all  that  is  due  to  him  for 
principal,  interest,  and  costs,  and  the  mortgagee  has  given  the 
mortgagor  a  release,  the  mortgagee's  solicitor  has  no  right  to 
retain  the  deeds  against  the  mortgagor,  even  for  costs  due 
to  the  solicitor  from  the  mortgagee  for  work  done  relating 
to  the  mortgaged  property  pending  the  mortgage.  The 
equitable  right  of  the  mortgagor  to  have  back  from  the  mort- 


(z)  JFeeks  y.  SUmrUm,  11  Jnr.  N.  S. 
278. 

(y)  Tou$M  y.  WTiitehureh  Banking 
Oo,,  37  L.  J.  Gh.  186. 

iz)  Atttoood  y. y  5  Boss.  149. 

(a)  Anie^  pp.  834  et  uq. 


{b)  See  farther  as  to  solioitorB*  Ueiui 
on  deeds,  &o.,  ante,  p.  1406. 

le)   jrakaJUldY.2r€wb<m,  6  Q.B.  216. 

(d)  Per  Chitty,  J.,  in  Se  Llew«Um, 
A  Solicitor,  (1891)  3  Gh.  145,  148, 
where  Ogle  y.  Storey  is  considered. 
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gagee  his  deeds,  on  payment  of  principal,  interest,  and  costs.  Chap.  LXL 
prevails  against  the  solicitor's  lien  claimed  in  right  of  the     §  1  (iii)- 
mortgagee." 

Where  a  solicitor  is  in  possession  of  deeds  of  his  client  as  Ko  Ken  for 
mortgagee,  he  does  not  require  a  lien  thereon  for  his  general  ^^^-^ . 
costs  {e)y  or  for  the  costs  of  the  mortgage  deed ;  the  mortgage  mortgagee, 
deed  is  his  own,  not  the  client's  (/). 

A  solicitor  cannot,  of  course,  derive  a  lien  from  a  party  who  jq-^  uen  for 
has  no  right  himself,  or  further  than  the  right  of  such  party  ooatsof 
extends  (g).    If,  therefore,  on  an  intended  mortgage,  the  deeds  mortgage, 
are  received  from  the  intended  mortgagor  and  delivered  by  the 
proposed  mortgagee  to  his  solicitor  to  examine  the  title,  and  the 
mortgage  goes  ofi,  the  solicitor  will  not  have  a  lien  for  his  bill 
of  costs  (A). 

The  solicitor  of  the  mortgagor  having  a  lien  for  the  costs  of  Deeds 
preparing  the  mortgage,  does  not  lose  the  lien  by  holding  the  m^a^^ 
title  deeds  for  the  mortgagee,  and,  upon  a  sale  of  the  equity  of  with  wScitor. 
redemption  by  the  trustee  in  liquidation  of  the  mortgagor,  is 
entitled  to  retain  his  costs  of  and  incident  to  the  mortgage  out 
of  the  purchase-money  (t). 

But  where  deeds  are  deposited  by  a  mortgagee  with  his 
solicitor  for  safe  custody,  the  possession  of  the  solicitor  is  that 
of  his  client,  the  mortgagee;  and  his  lien  on  the  deeds,  as 
against  the  mortgagor,  does  not  cover  costs  of  dealings  with  the 
mortgaged  property,  not  referable  to  the  mortgage  b^ansaction, 
in  which  the  mortgagor  employs  the  same  solicitor  (k). 

iv. — Bight  of  Hortgagor  to  require  Transfer  of  Mortgage 
instead  of  Reconveyance. — Formerly,  a  mortgagee  could  not 
have  been  compelled  to  assign  the  security  on  redemption  either 
by  the  mortgagor  or  a  third  person,  or  on  payment  of  the  mort- 
gage moneys  by  a  purchaser  out  of  the  proceeds  of  sale  of  the 
property ;  he  was  in  strictness  only  bound  to  reconvey  to  the 
owner  of  the  equity  of  redemption  (/).    Now,  however,  a  mort- 

(tf)  JPeUff  Y.  Wathen,  I  i>e  O.  M.  &  (i)  Bxp.  CaU>ert,  Re  Mesunger,  8  Ch. 

G.   16  ;    Vaughan  v.   VandefUgen,  2      D.  317 ;  Colmer  v.  -E&,  40  L.  J.  Oh. 
I>rew.  410.  186. 

(/)  Sh^ld  T.  Edm,  10  Oh.  D.  291,  W  ^^P-  -^^  16  Oh.  D.  617.   See 

0  ^  Exp,  Qwt»n,  Be  NiehoUonf  63  L.  J.  Oh. 

(,)  fl»a«  r.  Ckiridgt,  4  Taunt.  807 ;      '"* '  XarfarUm*  y.  LiHtr,  37  C!h.  D. 

JWnMT  y.  UtU,  20  Beay.  186.  »»(,,  Smth  ^,   g^^   y  QoH.  „3  ; 

(A)  Pratt  y.  Vitard,  6  B.  &  Ad.  808.      Dmutm  y.  FatttrKm,  2  Ph.  341. 
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Chap.  LXI.    gagee,  not  being  or  having  been  in  possession,  oon  be  compelled 

i  1  (^^)'     to  execute  an  assignment  instead  of  a  reoonyeyance  on  being 

paid  ofP,  notwithstanding  any  stipulation  to  the  contrary.    On 

this  point  the  Conveyancing  Act,  1881  (m),  enacts  as  follows : — 

ObUgaaonon      Sect.  15.— "(1.)  Where  a  mortgagor  is  entitled  to  redeem,  he 

mo^agee  to    gi^gJl^  "by  virtue  of  this  Act,  have  power  to  require  the  mortgagee, 

instead  of         instead  of  reconveying,  and  on  tne  terms  on  which  he  would  be 

reoonyeying.    bound  to  reconvey,  to  assign  the  mortgage  debt  and  convey  the 

mortgaged  property  to  any  third  person,  as  the  mortgagor  directs ; 

aad  the  mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to  assign 

and  convey  accordingly. 

'^  (2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee 
being  or  having  been  in  possession. 

''  (3.)  This  section  applies  to  mortgages  made  either  before  or 
after  the  commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipidation  to  the  contrary." 

And  by  the  Conveyancing  Act,  1882  («),  it  is  enacted  that : — 

^«»n^anoe  gect.  12.  "  The  right  of  the  mortgagor,  under  section  fifteen  of 
on  mortgage.  ^^  Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of 
reconveying,  to  assign  the  mortgage  debt  and  convey  the  mort- 
gaged property  to  a  third  person,  shall  belong  to  and  be  capable  of 
being  enforced  by  each  incumbrancer,  or  by  the  mortgagor,  not- 
withstanding any  intermediate  incumbrance ;  but  a  requisition  of 
an  incumbrancer  shall  prevail  over  a  requisition  of  the  mortgagor, 
and,  as  between  incumbrancers,  a  requisition  of  a  prior  incumbreuicer 
shall  prevail  over  a  requisition  of  a  subsequent  incumbrancer." 

Equitable  As  ^^  mortgage,"  for  the  purposes  of  these  Acts,  indudes  any 

mayfeq^     charge  on  any  property  for  securing  money  or  money's  worth, 
mortgagee  to  an  equitable  mortgagor  may  require  a  transfer  of  the  mortgage 

transfer.  »     t      i     o  /  \ 

mstead  of  a  reconveyance  (<?). 
Charge  on  The  right  of  a  mortgagor  to  require  a  transfer  applies  to 

company.        the  casc  of  a  lien  of  a  company  on  shares  for  a  debt  due  from  a 

shareholder  (o).     But,  qucerey  whether  the  Bection  applies  to  a 

building  society  mortgage  (jt?). 
Where  The  transfer  must  be  on  the  "  terms  "  on  which  the  mortgagee 

SuBteefor"    would  be  bound  to  reconvey;  and,  accordingly,  if  the  mort- 
other  persons,  gagor's  position  is  such  as  to  constitute  him  a  trustee  of  the 

property  upon  the  trusts  of  a  settlement,  he  cannot  require  an 

(m)  44  &  46  Vict.  c.  41.  Maehim  Co,,  (1892)  8  Gh.  506. 

(m)  46  k  46  Viet.  o.  39.  {p)  Me  Rtmney  and  Smith,  (1897)  2 

(o)    Everitt  v.  Automatic   Weighing      Oh.  361,  G.  A, 
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absolute  transfer  to  his  nominee  (q).    The  words  *^  the  terms  "  Chap.  LXI. 
mean  the  terms  generally,  and  not  merely  as  to  the  amount  of     §  1  (^^)* 
money  payments  (r). 

In  one  ease  («)  a  doubt  was  expressed  by  the  learned  judge  Whether 
whether,  in  a  foreclosure  action,  an  assignment  to  a  person  gtran^can 
outside  the  action  would  be  allowed  instead  of  reconveyance ;  be  directed  in 
but  this  dictum  was  not  necessary  for  determination  of  any  point  action, 
which  had  actually  arisen,  and,  if  generally  adopted,  would 
seem  to  be  inconsistent  with  the  right  given  by  sect.  15  to 
require  a  transfer  to  any  third  person ;  and  a  decision  to  the 
efPect  of  this  dictum  would  materially  narrow  the  advantage  of 
the  enactment. 

It  was  held  under  sect.  16  of  the  Act  of  1881  that  the  mort-  Whether  the 
gagor  has  no  right  to  call  for  a  transfer  when  there  is  a  second  "f^eJe^^re 
mortgagee  who,  on  redeeming,  would  be  entitled  to  require  a  are  puisne  in- 
oonveyance  (t).    This  rule  has  been  incidentally  recognized  in  °^™  rancers. 
a  later  case  as  still  in  force  notwithstanding  sect.  12  of  the  Act 
of  1882  {u).    Indeed,  the  effect  of  this  section  seems  to  be  to 
give  legislative  confirmation  to  the  decision  ixL  the  earlier  case, 
so  far  as  it  laid  down  that  the  expression  ^^  mortgagor  "  in  the 
principal  Act  means  the  person  who  has,  in  priority  to  all  other 
persons  interested,  the  right  to  call  upon  the  first  mortgagee  to 
transfer  the  mortgage ;  but  to  have  unaffected  that  decision  so 
far  as  it  laid  down  the  rule  that  the  consent  of  a  mesne  incum- 
brancer is  still  necessary  to  enable  a  subsequent  incumbrancer  or 
the  mortgagor,  as  the  case  may  be,  to  call  for  a  transfer  instead 
of  a  reconveyance  (a?). 

The  proper  mode  of  enforcing  a  mortgagor's  right  to  a  transfer  Enforoement 
instead  of  a  reconveyance  is  by  means  of  an  action  to  redeem,  in  ^^^^ey  ^ 
which,  on  the  plaintiff  undertaking  to  pay  the  amount  due  upon  instead  of  re- 
the  mortgagee  transferring  the  charge  to  the  nominee  of  the  ^^^^^y^'^®- 
plaintiff,   the  mortgagee  may  be   restrained  from  otherwise 
dealing  with  the  security  (y). 

The  reason  why  a  mortgagee,  being,  or  having  been,  in  pos-  Ezoeption  of 
session,  is  excepted  from  the  operation  of  the  enactments  above  ^^^^^^.  ^ 

Iq)  Aldentm  t.  JSlgey^  26  Gh.  D.  567.  (u)K%nna%rd  y.  Tfi>nope  (Ko.  1),  39 

W  Ibid,  p.  678.  Ch.  D.  636. 

161    1?6*'^"  ""'  ^''*^*'  ^^  ^'  ^'  W  See  WeH  London  Commercial  Bank 

(0  Teevan  v.  8mUh,  20  Ch.  D.  724.  ^i.'^TA'^r^'^'  ^"*^*''^  ^"^  ^^ 

See  RKodea  v.  Buekland,  16  Beav.  212 ;  ^^-  ^-  *'°*'  ^'  ^' 

SamtbotUm  y.  WaUii^  6  L.  J.  (N.  S.)  (y)  BveHU   y.  AtUomatie   Weighing 

Gh.  92.  Machine  Co.,  (1892)  3  Gh.  506. 
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Chap.  LXI.  referred  to,  is  that  a  mortgagee  who  has  taken  possesrion  remams 
§  1  (iv).  accountable  in  respect  of  the  profits  and  other  matters  even  after 
transfer  (2).  And,  accordingly,  though  the  request  of  the  mort- 
gagor would,  no  doubt,  debar  him  from  calling  the  original 
mortgagee  to  account  for  the  acts  of  the  transferee,  yet  the 
liability  might  still  be  enforced  by  subsequent  incumbrancers. 


Section  II. 

Vesting  Orders. 

i. — ^Lunatic  Mortgagees  and  Trustees. — ^Difficulties  sometimes 
arise  where  a  conveyance  of  the  legal  estate  in  mortgaged  pro- 
perty is  required,  in  consequence  of  the  person  in  whom  such 
legal  estate  is  vested  being  lunatic,  an  infant,  out  of  the  juris- 
diction, or  unknown,  and  this  difficulty  has  been  met  by  vesting 
orders.  The  necessity  for  vesting  orders,  as  regards  freehold 
land,  has,  however,  to  a  great  extent  been  done  away  with  by 
sect.  30  of  the  Conveyancing  Act,  1881  (a)^  and  the  Land  Trans- 
fer Act,  1897. 
Power  to  By  the  Trustee  Act,  1850  (J),  the  Lord  Chancellor  was  em- 

orders  tinder    powered  to  make  vesting  orders  of  lands  or  contingent  rights  in 
^stee  Act,    lands,  of  which,  and  also  orders  vesting  the  right  to  transfer  or 
receive  the  dividends  of  stock  or  to  sue  for  and  recover  any 
stock  to  which  any  lunatic  or  person  of  unsound  mind  was 
solely  entitled  upon  trust  or  by  way  of  mortgage,  and,  where 
the  lunatic  was  entitled  jointly  with  any  other  person  or  persons, 
orders  vesting  such  rights,  either  in  the  person  so  jointly 
entitled,  or  in  such  person  or  persons  together  with  any  other 
person  or  persons. 
Powennmdfir       These  provisions  are  repealed  by  the  Lunacy  Act,  1890  (c), 
1890.         '    except  so  far  as  they  relate  to  Ireland  (d) ;  and  by  this  Act, 
which  came  into  operation  on  the  1st  of  May,  1890  («),  it  is 
enacted  as  follows  :— 

Power  to  Sect.  135. — **(1.)  When  a  lunatic  is  solely  01  jointly  seised  or 

vest  laiidB        possessed  of  any  land  upon  trust  or  by  way  of  mortgage,  the  judge 

iiucL  reie&se 

(2)  See  ffall  ▼.  Heward,  32  Gh.  D.  (h)  13  &  14  Yiot.  o.  60,  68.  3,  4,  26, 

430,  435  ;  E$  Prythereh,  Frytherch  v.  27. 

Williams,  42  Gh.  D.  590.    And  see  (c)  53  Viet.  o.  5. 

anU,  p.  821.  Id)  Ibid.  s.  342,  and  5tli  Sched. 

{a)  Ante,  p.  858,  {e)  Ibid.  a.  3. 
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in  lunacy  may,  by  order,  vest  sucli  land  in  such  person  or  persons  Chap.  LXI. 
for  such  estate  and  in  such  manner  as  he  directs.  §  2  (1)* 

*'  (2.)  When  a  lunatic  is  solely  or  jointly  entitled  to  a  contingent  — : — 

right  in  any  land  upon  trust  or  by  way  of  mortgage,  the  judge  may  riffht*5 
by  order  release  such  hereditaments  from  the  contingent  right,  and  ii:^atio 
dispose  of  the  same  to  such  person  or  persons  as  the  judge  directs,     trustee  or 

'*(3.)  An  order  under  sub-sections  (1)  and  (2)  shall  have  the  mortgagee, 
same  effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and  had 
executed  a  deed  conveying  the  lands  for  the  estate  named  in  the 
order,  or  releasing  or  disposing  of  the  contingent  right. 

'*  r4.)  In  all  oases  where  an  order  can  be  made  under  this  section 
the  ]udge  may,  if  it  is  more  convenient,  appoint  a  person  to  convey 
the  land  or  release  the  contingent  right,  and  a  conveyance  or  release 
by  such  person  in  conformity  with  the  order  shall  have  the  same 
effect  as  an  order  under  sub-sections  (1)  and  (2). 

"  (5.)  Where  an  order  under  this  section  vesting  any  copyhold 
land  in  any  person  or  persons  is  made  with  the  consent  of  the  lord 
or  lady  of  the  manor,  such  land  shall  vest  accordingly  without 
surrender  or  admittance. 

''  (6.)  Where  an  order  is  made  appointing  any  person  or  persons 
to  convey  any  copyhold  land,  such  person  or  persons  shall  execute 
and  do  all  assurances  and  things  for  completing  the  assurance  of 
the  lands ;  and  the  lord  or  lady  of  the  manor  shall,  subject  to  the 
customs  of  the  manor  and  the  usual  payments,  be  bound  to  make 
admittance  to  the  land,  and  to  do  all  other  acts  for  completing  the 
assurance  thereof,  as  if  the  persons  in  whose  place  an  appointment 
is  made  were  free  from  disability  and  had  executed  and  done  such 
assurances  and  things." 

By  sects.  136  and  137  of  the  same  Act,  the  judge  in  lunaoy  Vesting 
is  empowered  to  make  orders  vesting  the  right  to  transfer  stock  ?^^  °f 
and  to  sue  for  choses  in  action  to  which  a  lunatio  is  entitled,  stock  or 
solely  or  jointly  with  other  persons,  as  trustee  or  mortgagee,  or  ^^^  ^ 
as  representative  of  a  deceased  trustee  or  mortgagee. 

The  provisions  of  these  sections,  except  as  to  the  events 
giving  rise  to  the  power  of  the  Court,  are  virtuaUy  identical 
with  those  of  sect.  35  of  the  Trustee  Act,  1893,  hereinafter  set 
outinfuU(/). 

The  powers  of  the  Act  extend  to  oases  where  it  is  desired  to  Tranaler  of 
transfer  a  mortgage  vested  in  a  lunatio  (g).  mortgage. 

The  High  Court  has,  it  seems,  no  jurisdiction  under  the 
Trustee  Act,  1893,  to  make  a  vesting  order  in  the  case  of  a 
lunatio  trustee  (A). 

Where  land  subject  to  an  equitable  mortgage  is  sold  in  a  Sale  in  fore- 

olofiure  aotion. 


ii 


}  j^LLl^W  nh.  -n.  «M.  W  *  «■•.  (1899)  1  Oh.  79. 


)  SeNieholton,  84  Oh.  D.  663. 
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Chap.  LZI. 
§  2  (i)- 

VeBting  order 
where  one 
trofitee 
becomes 
lunatio. 

Power  of 
sale. 


f  oredosTire  stdi,  the  mortgagor  who  has  beoome  a  lunatio  is  a 
trustee  of  the  legal  estate  for  the  purchaser  (t). 

Where  one  trustee  becomes  lunatic,  an  order  in  lunacy  for  the 
other  trustee  to  transfer  stock  is  sufficient,  without  appointment 
of  a  new  trustee  {k). 

The  Court,  in  authorising  the  committee  to  exercise  a  lunatio 
mortgagee's  power  of  sale,  will  only  direct  him  to  sell,  leaving 
the  transfer  of  the  legal  estate  to  be  efiected  by  means  of  a 
vesting  order  (/). 


Infant  of 

nnsound 

mind. 


Infant  heir  of 
mortgagor. 


ii. — Infetnt  Hortgagees  and  Tnutees. — By  sects.  57  and  58  of 
the  Trustee  Act,  1860  (m),  now  repealed,  where  any  infant  vras 
seised  or  possessed  of  any  lands,  or  contiugent  rights  in  lands, 
upon  any  trust  or  by  way  of  mortgage,  the  Chancery  Division 
of  the  High  Court  was  empowered  to  make  vestiug  orders  of 
such  lands  or  rights  in  such  person  and  in  such  manner  and  for 
such  estate  as  the  Court  might  direct. 

By  sect.  26  of  the  Trustee  Act,  1893  (n),  where  a  trustee 
entitied  to  or  possessed  of  any  land,  or  entitled  to  a  contingent 
right  therein,  either  solely  or  jointly  with  any  other  person,  is 
an  infant,  the  High  Court  may  make  an  order  vesting  the  land, 
or  releasing  the  contingent  right,  as  the  Court  may  direct. 

And  by  sect.  35  of  the  same  Act,  where  a  trustee  entitied 
alone  or  jointly  with  another  person  to  stock  or  a  chose  in  action 
is  an  infant,  the  Court  may  make  a  vesting  order  in  respect  of 
such  stock. 

As  the  case  of  an  infant  of  unsoimd  mind  is  not  excluded 
from  the  operation  of  this  Act,  it  would  seem  that  the  jurisdic- 
tion given  to  the  High  Court  by  the  above  section  is  exercisable 
in  such  a  case  (o). 

In  a  foreclosure  action  of  an  equitable  mortgage,  if  the  case 
does  not  come  within  sect.  30  of  the  Conveyancing  Act,  1881  (/?), 
the  infant  heir  of  a  mortgagor  (his  devisees  in  trust  having  dis- 
claimed) is  a  trustee  for  the  mortgagee  (q).  Where  a  decree  for 
sale  is  made  in  a  foreclosure  suit  against  the  infant  heir  of  the 


(i)  lU  Bogers,  13  L.  J.  Gh.  262,  L.  C. ; 
Be  Jonen,  33  Gh.  D.  414. 

{Ji)  Ee  JTaUon,  19  Gh.  D.  384,  G.  A. ; 
not  following  lU  Nashy  16  Gh.  D.  603, 
G.  A. 

(/)  Be  HartDood,  35  Gh.  D.  470,  G.  A. 

(m)  13  &  14  Vict.  0.  60. 


(fi)  56  &  57  Viot.  0.  53.  See  these 
seotionB  set  oat  in/, 

(o)  See  Be  Arrow9mUhU  TrmUf  4 
Jnr.  N.  S.  1123. 

{p)  Set  out  ante^  p.  858.  And  aee 
post^  p.  1447. 

(q)  Foster  v.  Parley,  8  Oh.  D.  147. 
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mortgagor,  and  the  legal  estate  is  in  the  mortgagee,  a  vesting  *Chap.  LXI. 
order  is  nnneoessary,  equitable  interests  being  bound  by  the      §-^  (ii)* 
decree  (r). 

Where  a  person  deposited  the  title  deeds  of  freehold  property 
with  his  bankers  as  security  for  a  debt,  and  agreed  to  execute  a 
legal  mortgage  when  required  by  them,  on  the  death  of  the 
mortgagor  intestate  an  order  was  made  declaring  his  infant  heir 
a  trustee,  and  vesting  the  legal  estate  in  the  mortgagees,  subject 
to  the  right  of  redemption  («). 

Under  sects.  16  and  30  of  the  Trustee  Act,  1860,  as  amended 
by  sect.  1  of  the  Trustee  Extension  Act,  1852  (^),  where  land 
had  been  decreed  to  be  sold,  an  order  was  made  releasing  the 
land  from  contingent  rights  of  unborn  persons  (u).  And  now 
by  the  Trustee  Act,  1893,  it  is  enacted  that — 

Sect.  27.  ''  Where  any  land  is  subject  to  a  contingent  right  in  an  Orders  as  to 
unborn  person,  or  class  of  unborn  persons,  who,  on  coming  into  oontingent 
existence,  would,  in  respect  thereof,  become  entitled  to  or  possessed  ^^j^  ^' 
of  land  on  any  trust,  the  High  Court  may  make  an  order  releasing  ^J^^ 
the  land  from  the  contingent  right,  or  may  make  an  order  vesting  *^^ 
in  any  person  the  estate  to  or  of  which  the  unborn  person,  or  class 
of  unborn  persons,  would,  on  coming  into  existence,  be  entitled  or 
possessed  in  the  land." 

With  regard  to  infant  mortgagee,  the  Trustee  Act,  1890, 
enacts  as  follows : — 

Sect.  28.  "  Where  any  person  entitled  to  or  possessed  of  land,  or  Yeetmg  order 

entitled  to  a  contingent  right  in  land,  is  an  infant,  the  High  Court  in  place  of 

may  make  an  order  vesting  or  releasing,  or  disposing  of  the  land  or  convevanoe 

right  in  like  manner  as  in  the  case  of  an  infant  trustee."  m  rtMBee 

Where  a  mortgagee  of  copyholds  who  had  been  admitted  Infant  heir 
died  intestate  as  to  mortgage  estates,  an  order  was  made  vesting  ^f  ^^^^t. 
the  legal  estate  which  had  devolved  upon  the  customary  heir, 
an  infant,  in  the  mortgagee's  executors  (x). 


iii. — Mortgagee  or  Trustee  out  of  Jurisdiction  not  to  be  found 
or  refusing  to  convey. — ^By  the  Trustee  Act,  1893  (y),  it  is 
enacted  as  follows : — 

Sect.  26.  "In  any  of  the  following  cases,  namely : —  Vesting 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new  orders  as  to 
trustee;  and  ^*"^" 

(r\  Se  WiUiafM,  5  De  G.  &  S.  615.  (m)  Wake  y.  Wake,  17  Jur.  645. 

^^  W  ^  «^^''«  ^<^<Hfe.  W.  N.  (1888)  (^j  ^  Frmhhfn,  W.  N.  (1888)  217. 

(/)  16  &  16  Vict.  0.  66.  (y)  66  k,  67  Vict.  c.  63. 
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Chap.  LXI.  '     (ii.)  Where  a  trustee  entitled  to  or  poBsessed  of  any  land,  or 
§  2  (iii).  entitled  to  a  contingent  right  therein,  either  solely  or 
jointly  with  any  other  person, — 

(a)  is  an  infant  (z),  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found ;  and 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or  more 

trustees  jointly  entitled  to  or  possessed  of  any  land ;  and 
(iv.)  Where,  as  to  the  last  trustee  known  to  have  been  entitled 
to  or  possessed  of  any  land,  it  is  uncertain  whether  he  is 
living  or  dead ;  and 
(y.)  Where  there  is  no  heir  or  personal  representative  to  a 
trustee  who  was  entitled  to  or  possessed  of  land  and  has 
died  intestate  as  to  that  land,  or  where  it  is  uncertain  who 
is  the  heir  or  personal  representative  or  devisee  of   a 
trustee  who  was  entitled  to  or  possessed  of  land  and  is 
dead;  and 
(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein,  has 
been  required,  by  or  on  behalf  of  a  person  entitled  to 
require  a  conveyance  of  the  land  or  a  release  of  the  right, 
to  convey  the  land  or  to  release  the  ri^ht,  and  has  wilfully 
refused  or  neglected  to  convey  the  land  or  release  the  right 
for  twenty-eight  days  after  the  date  of  the  requirement ; 
the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting 
order)  vesting  the  land  in  any  such  person  in  any  such  manner 
and  for  any  such  estate  as  the  Court  may  direct,  or  releasing  or 
disposing  of  the  contingent  right  to  such  person  as  the  Court  may 
direct. 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a 

new  trustee  the  land  shall  be  vested  for  such  estate  as  the 
Court  may  direct  in  the  persons  who  on  the  appointment 
are  the  trustees ;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 

another  person,  and  such  trustee  is  out  of  the  jurisdiction 
of  the  High  Court  or  cannot  be  found,  the  land  or  right 
shall  be  vested  in  such  other  person,  either  alone  or  with 
some  other  person." 

This  section  virtually  re-enacts  several  corresponding  sections 
of  the  repealed  Trustee  Act,  1850  (a),  and  Trustee  Extension 
Act,  1852  (6),  except  that  sect.  7  of  the  Act  of  1850  included 
the  case  of  an  infant  mortgagee,  which  the  section  above  set  out 
does  not.  Decisions  under  the  former  Acts  are  accordingly  of 
assistance  in  explaining  this  section. 
Power  of  The  difficulty  of  getting  in  the  legal  estate  upon  the  death  of 

^^^^tives   ^  mortgagee  i^ter  the  mortgage  debt  was  paid  ofi  was  obviated 

(s)  Sup,  (a)  18  k  14  Yiot.  c.  60,  8B.  7,  8,  9—16,  84. 

(h)  16  1 16  Yiot.  0.  66,  8.  2. 
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by  a  late  statate(c).    And,  as  regards  mortgagees  who  have  Chap.LXI. 
died  on  or  since  the  1st  of  January,  1882,  the  legal  estate  in     §  2  (ill). 
mortgaged  lands,  except  copyholds  to  which  the  mortgagee  has  of  deceased 
been  actually  admitted,  devolves  on  his  personal  representatives  mortgagee  to 

^  •'  '  *  *  oonvey  legal 

by  virtue  of  sect.  30  of  the  Conveyancing  Act,  1881  (d).  estate. 

Where  the  trusts  for  sale  under  a  mortgage  were  for  payment  Mortgagee 
out  of  the  proceeds  of  sale  of  the  mortgage  moneys,  and,  subject  f^  x^wt-*^ 
thereto,  for  the  mortgagor,  his  executors,  administrators,  and  gagor. 
assigns,  the  mortgagee  was  held  to  be  a  trustee  within  the 
corresponding  section  (e)  of  the  Trustee  Act,  1850 ;    and  the 
same  course  was  followed  where  the  mortgage  contained  a 
power  of  sale  with  a  similar  disposition  of  the  surplus  (/). 

After  a  mortgagee  is  dead,  and  the  mortgage  money  is  paid  when  heir  of 
to  his  personal  representatives,  if  the  case  does  not  fall  within  mortgagee  is 

*  *  '  ,  ,  trofitee  for 

the  Conveyancing  Act  of  1881,  the  heir  or  devisee  of  the  mort-  mortgagor, 
gagee  is  a  trustee  for  the  mortgagor  (g), 

A  joint  mortgagee  out  of  the  jurisdiction  is  not  a  trustee  joint 
within  sect.  26  of  the  present  Act  (A),  unless  the  advance  has  "^o^^^fi^fi?®®- 
been  made  out  of  trust  funds,  and  a  new  trustee  has  been 
appointed  in  place  of  the  trustee  out  of  the  jurisdiction  (t).  But 
the  co-heirs  of  a  mortgagee  have  been  held  to  be  so  within  the 
corresponding  section  of  the  Trustee  Act,  1850 ;  and  accord- 
ingly, in  a  case  before  1882,  where  one  of  such  co-heirs  was  out 
of  the  jurisdiction,  he  was  held  to  be  a  trustee  for  the  person 
entitled  to  the  mortgage  moneys  (k). 

The  section  applies  in  all  cases  of  redemption  where  a  mort-  Tmstee- 
gagee  is  a  trustee  of  mortgage  moneys  (/) ;  and  a  person  in  ™°"fif*fi^* 
whose  name  a  mortgage  is  taken  to  secure  moneys  advanced  by 
other  persons  is  a  trustee  (m). 

An  order  has  been  made  under  the  corresponding  sections  of  Vesting  order 
the  former  Trustee  Acts  to  vest  the  legal  estate  in  the  devisees  ohar^'.  *** 
of  a  mortgagor,  subject  to  a  charge  created  by  his  will  («). 

A  defendant,  against  whom  an  absolute  decree  of  foreclosure  Mortgagor 
upon  an  equitable  mortgage  is  made,  but  who  cannot  be  found,  f  ®^^*^*®® 


i: 


e)  37  &  38  Viot.  c.  78,  ante,  p.  866.  (i)  Be  Wdlksr't  Mortgage,  3  Oh.  D. 

{d)  Set   oat   and    conisiderea   ante,  209. 

P'A^®;,    ^  ,  ,  ^-^   ^-r  ^..  W  Re  TempUr'e  Tnut,^'S.'R.^U; 

{e)  Be  Underwood,  3  K.  &  J.  745.  ^  Hughes'  Settlement,  2  H.  &  M.  696. 
{/)  lie  Keeler,  32  L.  J.  Oh.  101.  .,v   p^  fvr^^n^   or  T    tj   T^  oq 

{g)  Foster  v.  Parker,  8  Ch.  D.  147.  ^!\  ^  ^  ^^^*"»  ^^  ^  ^'  ^'  ^^' 

(A)  See  JK*  OebomU  Mortgage,  L.  B.  W  ^  Barber,  48  L.  T.  303. 

12  £q.  392.  (n)  Re  ElUrthorpe,  18  Jur.  669. 


after  fore- 
oloenre. 
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§  2  (iii). 


Goyenant  to 
assign  lease- 
holdreyer- 


filOD. 


Befasal  to 
convey. 


Married 
woman. 


Heir  of 
mortgagee 
trustee  for 
his  executors. 


is  a  trustee  for  the  mortgagee  within  this  section  (o) ;  and  in 
such  a  case,  on  non-payment  of  principal,  interest,  and  costs, 
an  order  will  be  made  vesting  the  mortgaged  property  in  the 
plaintifE  (o). 

A  mortgagor  who  had  covenanted  to  assign  the  last  day  of 
the  term  to  a  purchaser  was  held  not  to  be  a  trustee  within  the 
Act  (p) ;  but  if  the  mortgagor  covenant  in  the  meantime  to  hold 
the  outstanding  estate  upon  trust  for  the  mortgagee,  he  becomes 
a  trustee  within  it  (^),  and  a  vesting  declaration  may  be  made  (r). 

Where  a  mortgagor,  who  had  covenanted  to  surrender  copy- 
holds, neglected  to  make  such  surrender  within  twenty-eight 
days  after  demand  and  tender  of  engrossment  by  the  mortgagee, 
a  vesting  order  was  made  (s). 

After  decree  in  a  foreclosure  suit  for  sale  of  an  estate  mort- 
gaged by  a  woman  before  her  marriage,  and  not  settled  to  her 
separate  use,  it  would  seem  that,  in  case  of  her  refusal  to  convey, 
a  petition  might  be  presented,  treating  her  as  a  trustee,  though 
the  Lord  Chancellor  discharged  the  peremptory  order  for  obliging 
her  to  convey  in  execution  of  the  decree  for  sale  (t). 

Where  a  mortgagee  had  taken  possession  and  received  the 
rents  up  to  her  death,  it  was  held  that  her  executors  might,  either 
under  sect.  9  (w)  or  sect.  13  (x)  of  the  Act  of  1850  (both  of  which 
sections  are  replaced  by  sect.  26  of  the  present  Act),  obtain  a 
vesting  order  of  the  real  estate  which  had  descended,  under 
the  old  law  as  to  devolution  of  mortgage  estates,  on  the  heir 
who  was  out  of  the  jurisdiction. 

Where  the  executor  and  executrix  (a  married  woman)  of  a 
mortgagee  applied  for  a  vesting  order,  the  Court,  instead  of 
vesting  the  property  in  the  executor  and  executrix,  in  which 
case  ihefeme  covert ^  in  order  to  part  with  it,  would  have  had  to 
acknowledge  the  deed,  vested  it  in  such  person  as  the  executor 
and  executrix  should  appoint,  and  in  default  thereof  in  the 
executor  and  executrix  (i/).  Similarly  a  vesting  order  and 
declaration  was  made  to  uses  to  bar  dower  (z). 


(o)  Leehmere  y.  Clamps  30  Beay.  218  ; 
31  Beav.  678. 

(p)  Re  Properfs  Furehaaef  22  L.  J. 
Gh.  948,  sed  quare. 

(q)  Re  Collingwood,  6  W.  B.  636. 

(r)  See  London  and  County  Banking 
Co,  y.  Goddard,  (1897)  1  Oh.  642. 

(»)  Re  Croxce^s  Mortgage^  L.  R.  13 
Eq.  26.  See  Re  MiWt  Truets,  40  Gh. 
D.  14,  0.  A. 


(0  Jordan  y.  Jones^  2  Fh.  170.  And 
see  King  y.  Zeaeh,  2  Ha.  67 ;  Rowley 
y.  Adame,  14  Beay.  130. 

(«)  Re  Skitter's  TrusU,  4  W.  R.  791. 

\x)  Re  Keeler,  32  L.  J.  Ch.  101. 

(y)  Re  Powell,  4  E.  &  J.  338. 

(z)  Davey  y.  Miller,  1  Sm.  &  G. 
App.  19;  Re  Howard^  21  L.  J.  Gh. 
437. 
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No  vesting  order  is  required  in  the  case  of  a  convict  mort-  Chap.  LXI. 
gagee ;  for  the  property  vested  in  him  as  mortgagee  does  not     §  2  (ill). 


vest  in  his  administrator  under  the  Forfeiture  Act,  1870  (a),  but  Oonyiot. 
remains  in  the  convict,  who  can  reconvey  the  same  accordingly  {b) . 

iv, — ^Vesting  Order  on  Death  of  Mortgagee. — The  Trustee  Act, 
1893,  enacts  as  follows : — 

Sect.  29.  '*  Where  a  mortgagee  oi  land  has  died  without  having  VeBting  order 
entered  into  the  possession  or  into  the  receipt  of  the  rents  and  in  place  of 
profits  thereof,  and  the  money  due  in  respect  of  the  mortgage  has  «"»voy*^o6 
been  paid  to  a  person  entitled  to  receive  the  same,  or  that  last-  device  of' 
mentioned  person  consents  to  any  order  for  the  reconveyance  of  the  heir,  &o.,  or 
land,  then  the  High  Court  may  make  an  order  vesting  the  land  in  personal  re- 
such  person  or  persons  in  such  manner  and  for  such  estate  as  the  presentative 
Court  may  dired;  in  any  of  the  following  cases,  namely : —  ^*  mortgagee. 

(a)  Where  an  heir  or  personal  representative  or  devisee  of  the 

mortgagee  is  out  of  the  jurisdiction  of  the  High  Court  or 
cannot  be  found  ;  and 

(b)  Where  an  heir  or  personal  representative  or  devisee  of  the 

mortgagee  on  demand  made  by  or  on  behalf  of  a  person 
entitled  to  require  a  conveyance  of  the  land  has  stated  in 
writing  that  he  will  not  convey  the  same  or  does  not  con- 
vey the  same  for  the  space  of  twenty-eight  days  next  after 
a  proper  deed  for  conveying  the  land  has  been  tendered 
to  him  by  or  on  behalf  of  the  person  so  entitled ;  and 

(c)  Where  it  is  uncertain  which  of  several  devisees  of  the  mort- 

gagee was  the  survivor  ;  and 

(d)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees  of 

the  mortgagee  or  as  to  the  heir  or  personal  representative 
of  the  mortgagee  whether  he  is  living  or  dead  ;  and 

(e)  Where  there  is  no  heir  or  personal  representative  to  a  mort- 

gagee who  has  died  intestate  as  to  the  land,  or  where  the 
mortgagee  has  died  and  it  is  uncertain  who  is  his  heir  or 
personal  representative  or  devisee." 

This  section  in  effect  re-enacts  the  repealed  sect.  19  of  the 
Trustee  Act,  1850,  but  in  terms  which  make  the  present  enact- 
ment applicable  to  cases  where  the  mortgage  estate  devolves 
upon  the  personal  representatives  of  a  deceased  mortgagee  by 
virtue  of  sect.  30  of  the  Conveyancing  Act,  1881.  Sect.  30  of 
the  Conveyancing  Act  does  not  apply  to  copyholds  (c),  and  the 
reference  to  the  heir  or  devisee  in  the  above  sub-sections  would 
seem  to  have  reference  only  to  copyhold  property  (rf). 

(a)  33  &  34  Yiot.  c.  23.  c.  60,  as.  46,   47.     ^&d  Re  Levi  and 

,,,  -, .       .    .    ,„.„  ,-^  ft.  e»  TT-  X        Debenture  Corp,^  42  W.  B.  633. 

(b)  Trustee  Act,  1893  (66  &  67  Vict.  (^)  50  &  5 1  Vict.  o.  78,  s.  46. 

0.  63),  8.48,  Te*aiaotixig  13  &  14  Vict.  \d)  B$  M\W$  TrueU,  87  Oh.  D.  312. 
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Chap.LZI. 

Meaning^  of 
word  ••] 
Tejaoce, 


Mortgagee 
intestate  and 
illegitiinate. 

Gaees  not 
within  •.29. 


The  word  **  reconrejance  "  does  not  apply  only  to  the  case  of 
a  mortgagor  when  the  mortgage  is  paid  off ;  the  personal  repre- 
*  sentatives  of  a  mortgagee  who  had  not  taken  possession  can 
'  obtain  a  vesting  order  where  the  heir  of  the  mortgagee  cannot 
be  foond,  though  the  debt  is  not  paid  off  (e).  It  appears,  how- 
eyer,  that  such  an  order  will  not  be  made  unless  it  is  intended 
to  sell  or  transfer  the  mortgage  (/). 

If  the  mortgagee  died  intestate  and  was  illegitimate,  the 
Testing  order  will  be  made  after  service  on  the  Crown  (g). 

The  following  cases  are  not,  nor  were  intended  to  be,  provided 
for  bj  sect.  29,  namelj,  where  the  mortgagee  is  still  living,  or 
where  he  has  died  seised,  bat  had  been  in  actual  possession  or  in 
the  receipt  of  the  rents  and  profits. 

A  vesting  order  maj  be  made  under  this  section  in  the  Ghan-> 
eery  Division,  though  the  will  of  the  mortgagee  is  disputed  and 
an  action  to  establish  it  is  pending  in  the  Probate  Division  (h). 


Y* — ^Vesting  Orders  in  respect  of  Stock,  fte. — With  regard  to 
the  vesting  of  stock  and  choses  in  action  and  shares  in  ships, 
the  Trustee  Act,  1893,  enacts  that — 

Sect.  35.  ''  (1.)  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Cburt  appoints  or  has  appointed  a  new 

trustee;  and 
(ii.)  Where  a  trustee  entitled  alone  or  jointly  with  another  person 
to  stock  or  to  a  chose  in  action — 
a)  is  an  infant,  or 
^b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found  (AA) ;  or 

(d)  neglects  or  refuses  to  transfer  stock  or  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action,  according  to  the  direction  of  the 

Serson  absolutely  entitled  thereto  for  twenty-eight 
ays  next  after  a  request  in  writing  has  been  made 
to  him  by  the  person  so  entitled,  or 

(e)  neglects  or  refuses  to  transfer  stock  or  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action  for  twenty- eight  days  next  after 
an  order  of  the  High  Court  for  that  purpose  has 
been  served  on  him  (») ;  or 


^ 


{e)  Ss  Baden's  Mortgage,  1  De  G. 
H.  &  a.  67 ;  J2tf  Quintan's  Trusts^  9 
Ir.  Ch.  R.  806;  Be  Lea's  Trusts,  6 
W.  B.  482;  OTermling  Jfeyrick's 
Trusts,  9  Ha.  116. 

(/)  Be  HetoUt,  27  L.  J.  Oh.  302, 
O.A.  AjidBeeBeDearden,Zldy.kK, 


508. 


g 


J)  Be  Minehin's  Bstate,  2  W.  R.  179. 

(h)  Be  Cook's  Mortgage,  (1896)  1  Ch. 
700. 

(hh)  Be  General  Accident  A$s,f 
(1904)  1  Ch.  147. 

(0  Be  Knox,  (1896)  2  Ch.  483. 


EFFECT  OF  VESTING  ORDERS.  1449 

(iii.)  Where  it  is  uncertain  wlietlier  a  trustee  entitled  alone  or  Chap.  LXI. 
jointly  with  another  person  to  stock  or  to  a  chose  in  action      o  2  (yV 

is  alive  or  dead,  9     \  r 

the  High  Court  may  make  an  order  vesting  the  right  to  transfer  or 
call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  such  per- 
son as  the  Court  may  appoint : 
Provided  that — 

(a.)  Where  the  order  is  consequential  on  the  appointment  by  the 
Court  of  a  new  trustee,  the  right  shall  be  vested  in  the 
persons  who,  on  the  appointment,  are  the  trustees ;  and 
(b.)  Wliere  the  person  whose  right  is  dealt  with  by  the  order  was 
entitled  jointly  with  another  person,  the  right  shall  be 
vested  in  that  last-mentioned  person  either  alone  or  jointly 
with  any  other  person  whom  the  Court  may  appoint. 
*'  (2.)  In  aU  cases  where  a  vesting  order  can  be  made  under  this 
section,  the  Court  may,  if  it  is  more  convenient,  appoint  some  proper 
person  to  make  or  join  in  making  the  transfer. 

"  (3.)  The  person  in  whom  the  right  to  transfer  or  caU  for  the 
transfer  of  any  stock  is  vested  by  an  order  of  the  Court  under  this 
Act,  may  transfer  the  stock  to  himself  or  any  other  person,  according 
to  the  order,  and  the  Banks  of  England  and  Ireland  and  all  other 
companies  shall  obey  every  order  under  this  section  according  to  its 
tenor. 

'^  (4.)  After  notice  in  writing  of  an  order  under  this  section  it  shall 
not  be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other 
company  to  transfer  any  stock  to  which  the  order  relates  or  to  pay 
any  dividends  thereon  except  in  accordance  with  the  order. 

**  (5.)  The  High  Court  may  make  declarations  and  give  directions 
concerning  the  manner  in  which  the  right  to  any  stock  or  chose  in 
action  vested  under  the  provisions  of  this  Act  is  to  be  exercised. 

"  (6.)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply 
to  shares  in  ships  registered  under  the  Acts  relating  to  merchant 
shipping  as  if  they  were  stock." 

vi. — ^Eflfect  of  Vesting  Orders. — As  regards  the  effect  of  vesting 
orders  made  under  the  Trustee  Act,  1893  (other  than  vesting 
orders  on  appointment  of  new  trustees),  it  is  enacted  that : — 

Sect.  32.  **  A  vesting  order  under  any  of  the  foregoing  provisions  EflPeot  of 
shall  ....  have  the  same  effect  as  if  the  trustee  or  other  person  veeting  order, 
or  description  or  class  of  persons  to  whose  rights  or  supposed  rights 
the  said  provisions  respectively  relate  had  been  an  ascertained  and 
existing  person  of  full  capacity,  and  had  executed  a  conveyance  or 
release  to  the  effect  intended  by  the  order." 

Sect.  33.  "  In  all  cases  where  a  vesting  order  can  be  made  under  Power  to 
any  of  the  foregoing  provisions,  the  High  Court  may,  if  it  is  more  appoint 
convenient,  appoint  a  person  to  convey  the  land  or  release  the  person  to 
contingent  right,  and  a  conveyance  or  release  by  that  person  in  ^'^'^^• 
conformity  with  the  order  shall  have  the  same  effect  as  an  order 
under  the  appropriate  provision." 

Sect.  34.  **(1.)  Where  an  order  vesting  copyhold  land  in  any  Effect  of 
person  is  made  under  this  Act  with  the  consent  of  the  lord  or  lady  veBting  order 

VOL.  11. — c.  T  : 


1450 


DISCHAEGE  OF  H0BTGA6E — ^EEOONVETANCE. 


Chap.LXI. 
%  2  (vi)- 

as  to  OODT- 

hold. 


Jnrbdiotioii 
in  lunacy. 


Jnrifldiotion 
of  High 
Court  under 
Trustee  Act, 
1893. 


Jurisdiction 
of  Palatine 
and  CTounty 
CJourts. 


of  tlie  manor,  the  land  shall  yest  accordingly  without  surrender  or 
admittance. 

*'  (2.)  Where  an  order  is  made  under  this  Act  appointing  anj 

Serson  to  conyej  any  copyhold  land,  that  person  sheLU  execute  and 
o  all  assurances  and  things  for  completing  the  assurance  of  the 
land ;  and  the  lord  and  lady  of  the  manor  and  every  other  person 
shall,  subject  to  the  customs  of  the  manor  and  the  usual  payments, 
be  bound  to  make  admittance  to  the  land  and  to  do  all  other  acts 
for  completing  the  assurance  thereof,  as  if  the  persons  in  whose 
place  an  appointment  is  made  were  free  from  disability  and  had 
executed  and  done  those  assurances  and  things." 

An  order  vesting  the  estate  of  an  infant  tenant  in  tail  in 
possession  has  the  effect  of  barring  the  estate  tail  and  re- 
mainders over  (k). 

The  lord  need  not  appear  to  consent  to  the  order ;  a  verified 
certificate  of  his  consent  is  su£Qoient  (/).  ■ 

yii.— Jurisdiction  and  Procedure  with  regard  to  Vesting  Orders. 
— The  jurisdiction  to  make  vesting  orders  in  the  case  of  lunatic 
mortgagees  or  mortgagors  is  now,  as  regards  England,  vested, 
under  the  Lunacy  Act,  1890  (w),  in  the  Lord  Chancellor  for  the 
time  being,  and  in  any  one  or  more  of  the  judges  of  the 
Supreme  Court  of  Judicature  as  are  entrusted  by  his  Majesty's 
sign  manual  with  the  care  of  lunatics. 

The  procedure  in  lunacy  is  regulated  by  the  Lunacy  Kules, 
1892,  made  imder  sect.  338  of  the  Lunacy  Act,  1892. 

A  Master  in  Lunacy  has  no  jurisdiction  to  make  a  vesting 
order  under  sect.  136  of  the  Lunacy  Act,  1890  (w). 

The  jurisdiction  under  the  Trustee  Act,  1893,  is  vested  in  the 
"  High  Court,"  which  expression,  by  the  Interpretation  Act, 
1889  (o),  when  used  with  reference  to  England  or  Ireland,  shall 
mean  his  Majesty's  High  Court  of  Justice  in  England  or  Ire- 
land, as  the  case  may  be.  The  jurisdiction  of  the  High  Court 
in  all  proceedings  under  this  Act  is  assigned  to  the  Chancery 
Division  (p). 

With  regard  to  the  jurisdiction  imder  this  Act  of  the  Palatine 
Courts  and  County  Courts,  it  is  enacted  that : — 

Sect.  46.  **  The  provisions  of  this  Act  with  respect  to  the  High 
Court  shall,  in  their  application  to  cases  within  the  jurisdiction  of  a 


{k)  Me  Montagu,  Faber  v.  Montagu, 
(1896)  1  Gh.  549. 

m  Aylesy,  Cox,  17  Beav.  584. 

(m)  53  Vict.  c.  5.  And  see  LunacT 
Act,  1891. 


(n)  Re  Langdale,  (1901)  1  Ch.  3. 

(o)  62  &  53  Vict.  0.  63. 

(p)  B.  S.   0.  (Trustee  Aot)  1893, 
Ord.  LIVb.  p.  1. 
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Palatine  Court  or  County  Court,  include  that  Court,  and  the  proce-  Chap, 
dure  under  this  Act  in  Palatine  Courts  and  County  Courts  shall  be     g  2  (vii). 

in  accordance  with  the  Acts  and  Bules  regulating  the  procedure  of 

those  Courts." 


A  County  Court  has,  however,  no  power  under  the  Lonaoj 
Act,  1890,  to  make  a  Testing  order  as  to  stock  standing  in  the 
name  of  a  lunatic  {q). 

As  regards  property  situate  abroad,  it  is  enacted  that : — 

Sect.  41.  ''The  powers  of  the  High  Court  in  England  to  make  Vestingorders 
Testing  orders  under  this  Act  shall  extend  to  all  land  and  personal  of  land  out  of 
estate  in  her  Majesty's  dominions,  except  Scotland."  England. 


By  the  Trustee  Act,  1894,  s.  2,  these  powers  axe  extended  to 
the  High  Court  in  Ireland. 

The  procedure  to  be  followed  in  applications  for  Testing  Frooedure. 
orders  under  the  Trustee  Act,  1893,  is  dealt  with  by  the  Act  as 
follows : — 

Sect.  36. — "  (2.)  An  order  under  this  Act  concerning  any  land,  PersonB 
stock,  or  chose  in  action  subject  to  a  mortgage  may  be  made  on  the  entitled  to 
application  of  any  person  beneficially  interested  in  the  equity  of  *^^^ 
redemption,  whether  under  disability  or  not,  or  of  any  person 
interested  in  the  money  secured  by  the  mortgage." 

The  expression  "person  beneficially  interested"  includes  a 
purchaser  on  a  sale  of  property  under  an  order  of  the  Court  (r), 
and  a  creditor  who  brings  an  action  for  the  administration  of 
the  real  and  personal  estate  of  a  testator  or  intestate  (s). 

Applications  for  Testing  orders  under  the  Lunacy  Act,  1890, 
are  made  by  summons  unless  the  Judge  in  Lunacy  or  a  Master 
directs  a  petition  to  be  presented  {t). 

The  proper  mode  of  applying  for  a  Testing  order  in  the  Mode  of 
Chancery  DiTision  is  by  petition  (u)  ;  but  the  application  may  *PPhcation. 
be  by  summons  in  any  case  where  a  judgment  or  order  has  been 
giTon  or  made  for  the  sale,  conTeyance,  or  transfer  of  any  land 
or  stock ;  or  where  the  application  relates  to  a  fund  paid  into 
Court  where  the  moneys  or  securities  in  Court  do  not  exceed 


f^)  Ite  Noyce,  (1892)  1  Q.  B.  642.  (0  W.  N.  (1900)  Kiac.  229.    Bat 

(r)  Eowl^  v.  Adams,  14  Bear.  130.        see  Re  LangdaU,  tup, 

[9)  Me  Wragg,  1  De  G.  J.  &  8.  366.  («)  R.  8.  0.  Ord.  LIVb.  r.  2. 
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I  2  (Vii). 


Serrioeof 
petitioD. 


Cliap.  LXI.  1,000/.  in  amount  or  nominal  value  (x).  In  such  excepted  oases 
the  application  will  be  bj  ordinary  summons  if  made  in  a  pend- 
ing matter,  otherwise  by  originating  summons. 

The  petition  or  summons  must  state  the  section  or  sections  of 
the  Act  under  which  it  is  proposed  that  the  order  shall  be 
made  (y). 

Where  a  vesting  order  is  asked  for  in  place  of  a  conveyance 
by  an  infant  mortgagee  (s),  the  petition  should  be  served  upon 
him,  as  it  is  contrary  to  sound  principle  that  an  estate  should  be 
taken  away  from  a  person  without  giving  him  notice  (a). 

In  a  case  under  sect.  2  of  the  Trustee  Extension  Act,  1852  (b), 
a  vesting  order  of  copyholds  which  the  mortgagor  had  cove- 
nanted, but  had  refused  for  twenty-eight  days  after  demand,  to 
surrender,  was  made  without  serving  the  mortgagor  with  the 
petition  (c). 

A  petition  for  a  vesting  order  under  sect.  35  (ii)  (d)  should 
not  be  presented  or  served  before  the  expiration  of  the  twenty- 
eight  days((/). 

Where  the  customary  fee  of  copyholds  was  surrendered  by  a 
debtor  to  his  creditor  upon  trust  to  sell,  and  pay  the  surplus  to 
the  debtor,  his  executors,  administrators,  and  assigns,  and  the 
creditor  sold  the  property  for  less  than  the  debt  after  the  death 
of  the  debtor  and  his  customary  heir,  the  copyholds  were  vested 
by  the  Court  in  the  purchaser  without  notice  being  served  on 
either  heir  or  personal  representative  (e). 

Where,  on  a  sale  by  a  beneficial  owner  of  land,  it  appeared 
that  the  legal  estate  was  vested  in  a  person,  who  had  gone  to 
Australia  more  than  twenty  years  previously,  as  heir-at-law  of 
a  deceased  trustee,  it  was  held  that  a  vesting  order  might  be 
made  without  serving  the  petition  on  him  (/). 

An  originating  summons  cannot  be  served  out  of  the  juris- 
diction {g). 

The  Trustee  Act,  1893,  further  enacts  as  follows : — 

Sect.  40.  '*  Where  a  vesting  order  is  made  as  to  any  land  under 


Olden  made 
upon  oertain 


(x)  Ord.  LV.  p.  13a. 

(y)  Ord.  LIVb.  p.  4a. 

iz)  Sup.  p.  1442. 

(fl)  Us  Jones*  Mortgage,  22  W.  R. 
637.  See  Be  Adam,  W.  N.  (1887) 
p.  175,  where  service  on  the  guardian 
ad  litem  was  directed. 

ih)  15  &  16  Vict.  0.  66. 

\e)  Be  Crwoie  Mortgage^  L.  R.   13 


Eq.  26. 

(<0  Me  Knox,  (1895)  2  Oh.  483. 

\e)  Be  Wisey  5  De  Q.  &  S.  415.  See 
Be  Jonee*  Mortgage,  22  W.  R.  857 ;  Be 
Little,  L.  R.  7  Eq.  323. 

(/)  Be  Stanley's  Tnuts,  W.  N.  (1893) 
30. 

(g)  Be  Buafield,  Whdley  v.  Busjield, 
32  Ch.  D.  128. 
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this  Act  or  under  the  Lunacy  Act,  1890,  or  under  any  Act  relating  Chap.  LXI. 
to  lunacy  in  Ireland,  founded  on  an  allegation  of  the  personal     ft  2  (vii). 

incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  that  a  

trustee  or  the  heir  or  personal  representative  or  devisee  of  a  mort-  alleg^tlonB 
gagee  is  out  of  the  jurisdiction  of  the  High  Court  or  cannot  be  *o  ^ 
found,  or  that  it  is  uncertain  which  of  several  trustees  or  which  of  ^^^^^^ 
several  devisees  of  a  mortgagee  was  the  survivor,  or  whether  the 
last  trustee  or  the  heir  or  personal  representative  or  last  surviving 
devisee  of  a  mortgagee  is  living  or  dead,  or  on  an  allegation  that 
any  trustee  or  mortgagee  has  £ed  intestate  without  an  heir  or  has 
died  and  it  is  not  known  who  is  his  heir  or  personal  representative 
or  devisee,  the  fact  that  the  order  has  been  so  made  shall  be  con- 
clusive evidence  of  the  matter  so  alleged  in  any  Court  upon  any 
question  as  to  the  validity  of  the  order ;  but  this  section  shaU 
not  prevent  the  High  Court  from  directing  a  reconveyance  or  the 
payment  of   costs  occasioned  by  any  such  order  if  improperly 
obtained." 

This  section  in  effect  re-enacts  sect.  44  of  the  Trustee  Act, 
1850,  and  sect.  140  of  the  Lunacy  Act,  1890  (both  repealed), 
and  prevents  a  vesting  order  from  being  inoperative  merely 
because  made  on  allegations  which  jprove  to  be  untrue. 

viii. — Costs. — If  the  lunatic  mortgagee  is  a  trustee  of  the  Rule  as  to 
mortgage  money  and  the  mortgagor  had  notice  of  the  fact,  the  mort^w^or 
costs  of  a  vesting  order  in  lieu  of  reconveyance  will  faU  on  the  trustee  is  a 
mortgagor  (h) ,     But  generally,  where  a  vesting  order  is  required 
by  reason  of  the  mortgagee  having  become  a  lunatic  (?*),  or 
where  the  legal  estate  has  devolved  upon   a  lunatic  (A:),  the 
costs  of  the  committee  requisite  to  enable  him  to  convey,  in- 
cluding the  order  of  reference  under  the  statute,  must  be  paid 
out  of  the  estate  of  the  lunatic ;  but  not  the  costs  of  the  mort- 
gagor.    The  contrary  course  which  at  one  time  prevailed  has 
been  disapproved  of,  and  in  future,  where  the  committee  presents 
a  petition  for  reconveyance  or  for  a  vesting  order,  the  mortgagor 
must  not  be  served,  and  if  served  would  not  have  his  costs  (/). 

The  costs  of  the  application  of  the  mortgagor  to  obtain  a 
vesting  order  when  the  mortgagee  is  of  unsound  mind,  not  so 
found,  could  not,  under  the  Act  of  1850,  be  paid  out  of  the 
mortgage  debt ;  the  Court  has  no  jurisdiction  (m). 

(A)  Ss  Lewis,  1  Mao.  &  G.  23.    See  Cote,  22  L.  J.  Ch.  858. 

lU  Ikilhamy  16  Jur.  69.  {k)  £e  Stuart,  4  De  G.  &  J.  319. 

(i)  Exp.  Richards,  Re  Lewie,  1  J.  &  (/)  Re  Marrow,  Cr.  &  Ph.  146 ;  Re 

W.  264 ;  Re  Townsend,  2  Ph.  348  ;  Re  RowUy,   1  De  G.   J.  &  S.   417  ;    Re 

Wheeler,  1  De  G.  M.  &  G.  434  ;  Re  Fhillips,  L.  R.  4  Ch.  629. 

Riddle,  23  L.  J.  Ch.  23,  L.JJ. ;  Re  (m)  Re  Sparkes,^  CYi,l>,Z^\,O.X.\ 

FiaU,  8  De  G.  M.  &  G.  439  ;  Thotnae^s  notwithstanding  Re  Riddle,  sup. 
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Cliap.  IXI.        One  of  the  trustees  of  a  mortgagee  having  become  lunatic,  the 
§  2  (viii).    costs  of  the  reconveyance  on  payment  ofiE  of  the  mortgage  were 
directed  to  be  paid  out  of  the  trust  fuuds  (n). 

By  the  Trustee  Act,  1893,  the  costs  and  expenses  of  and 
incident  to  applications  under  that  Act  are  in  the  discretion  of 
the  Court. 

Power  to  Sect.  38.  "  The  High  Court  may  order  the  costs  and  expenses  of 

charge  costs     an^  incident  to  any  application  for  an  order  appointing  a  new 
^"t^fi**  trustee,  or  for  a  vesting  order,  or  of  and  incident  to  any  such  order, 

or  any  conveyance  or  transfer  in  pursuance  thereof,  to  be  paid  or 
raised  out  of  the  land  or  personal  estate  in  respect  whereof  the 
same  is  made,  or  out  of  the  income  thereof,  or  to  be  borne  and 
paid  in  such  manner  and  by  such  persons  as  to  the  Court  may  seem 
Just." 


oosts. 


The  words  "by  such  persons*'  are  new. 
Rnles  as  to  Under  sect.  51  of  the  repealed  Act  of  1850,  the  infant  heir 

of  the  mortgagor  was  not  entitled  to  his  costs  (o). 

The  costs  of  the  proceedings  under  the  Act  to  obtain  a  recon- 
veyance from  the  infant  representative  of  the  mortgagee,  or  a 
vesting  order,  must  be  paid  by  the  mortgagor  (p). 

As  a  general  rule,  aa  between  mortgagee  or  mortgagor,  the 
mortgagor  must  pay  the  costs  of  a  reconveyance,  or  of  an  order 
in  lieu  thereof,  vesting  the  property  in  the  mortgagor  (q). 

But  where  a  mortgagee,  who  is  a  trustee  of  the  legal  estate 
within  the  meaning  of  the  Act,  refuses  to  convey  after  due 
request  in  writing,  he  may  be  required  to  pay  the  costs  of  a 
petition  praying  for  a  vesting  order  (r). 

(n)  Be  Jones,  2  Ch.  D.  70,  0.  A.  (q)  See  Exp,  Siehards,  Be  Lewis,  1 

,[  -nr  ^        nr    ^  4  Tw      «Ao  J.  &  W.  264  ;  JZc  WheeUr,  1  De  G.  M. 

(o)  Wade  V.  Ward,  4  Drew.  602.  ^  ^  ^g^  .  ^-^^  ^  g^•^,^l ,^^^ 

{p)  Exp,   Ommaney,   10  Sim.   298  ;  (r)  Re  Knox's  TrusU,  (1895)  2  Ch. 

King  v.  Smith,  6  Ha.  473.  483,  C.  A. 
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CHAPTER  LXn. 

OP  THE  BISCHABGE  OF  THE  SECDETTY  BY  MEEQEB. 

Section  I. 

Merger  of  Securtty  bt  Union  of  the  Mortgage  Estate 
WITH  the  Equity  of  Redemption. 

i. — General  Rule  as  to  Merger. — The  law  of  merger  of  charges,  Riilee  of 
unlike  the  legal  doctrine  of  merger  of  estates,  is  founded  not  Sevwl  as  to 
upon  feudal  principles,  but  upon  certain  clear  and  well-defined  merger, 
doctrines  of- equity  engrafted  upon  a  principle  borrowed  from 
the  civil  law  (a). 

By  the  Judicature  Act,  1873,  s.  25  (4),  it  is  enacted  that  there 
shall  not,  after  the  commencement  of  the  Act,  be  any  merger, 
by  operation  of  law  only,  of  any  estate  the  beneficial  interest  in 
which  would  not  be  deemed  to  be  merged  or  extinguished  in 
equity. 

Before  that  enactment  cases  frequently  occurred  in  which  Former 
there  was  a  merger  at  law,  but  not  in  equity ;  and,  conversely,  S^^wtod  law 
in  which  a  security,  which  remained  subsisting  at  law,  was  held  a«id  equity, 
to  be  merged  in  equity  (ft). 

The  general  rule  in  equity  is,  that  merger  depends  upon  the  Merger 
intention,  if  declared,  and  that,  if  no  intention  is  declared,  then  i^^tion?^ 
it  depends  upon  presumption  of  intention  arising  from  the 
nature  of  the  charge,  and  the  circumstances  of  the  case  {c) ;  and 
in  the  absence  of  any  evidence  of  intention,  the  Court  looks  to 
the  benefit  of  the  person  in  whom  the  charge  has  become 
vested  (d).  This  rule  applies  to  the  merger  of  estates  as  well  as 
to  the  merger  of  charges  {e).     It  has  been  doubted  in  a  recent 

(a)  IteOodle^'a Estate  {lS9e),  I  Jr.  B,.  {d)  Liquidation  Estates  Co.  v.   Wil" 

**J?:i^'    ^    r         ,^^       «,r        «  loughby,  (1898)   A.    0.    321;  Inffle  v. 

Bulkehy  V.  Mope,  1  KT  &  J.  482.  Vaughan-Jenkxns,  (1900)  2  Oh.  368. 

{e)  Hood  V.  PhiUips,  3  Beav.  613,  W    Capital   and   Counties   Bank   t. 

517.  Rhodes,  (1903)  1  Ch.  631,  0.  A. 
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Chap. 

§  1  (i)- 


case  whether  the  rule  applies  where  a  merger  of  legal  estates  has 
actually  taken  place,  and  whether  intention  is  sufficient  to  prevent 
the  merger  of  legal  interests  (/) ;  but  the  rule  now  seems  to  be 
that  there  is  no  merger  at  law  where  there  would  have  been 
none  in  equity  {g). 


Mortgage 
paid  off  bj 
owner  of 
estate  of 
inheritance. 


Tenant  in 
tail  in 
possession. 


Tenant  in 
tail  in 
remainder. 


ii. — ^Payment  off  of  Mortgage  by  Owner  of  Equity  of  Bedemp- 
tion. — In  the  absence  of  any  evidence  of  intention,  by  express 
declaration  or  otherwise,  if  a  tenant  in  fee  simple  or  in  tail  of  an 
estate  pays  ofE  a  mortgage,  to  which  the  estate  is  subject,  the 
payment  is  primd  facie  presumed  to  be  for  the  benefit  of  the 
inheritance,  and  the  charge  is  merged  in  the  estate  and  extin- 
guished (A) ;  but  the  Court  will  presume  an  intention  to  keep 
the  charge  alive  if  it  is  obviously  for  his  benefit  (t). 

Where  a  tenant  in  tail  in  possession  pays  ofi  a  charge,  the 
merger  takes'  place  on  the  ground  that  he  can,  at  his  own 
pleasure,  acquire  the  absolute  fee  {k) ;  and,  accordingly,  though 
he  omits  to  do  so,  it  is  to  be  supposed  that  he  intended  that  the 
inheritance  should  be  exonerated  for  the  benefit  of  the  remain- 
derman in  tail  (/). 

On  this  principle,  it  has  been  held  that  the  merger  does  not 
take  place  where  the  tenant  in  tail,  paying  ofE  the  charge, 
is  entitled  only  in  remainder  (w).  If,  however,  he  becomes 
entitled  tmder  a  will,  or  otherwise,  without  payment  or  act  on 
his  part,  to  a  charge  on  the  estate,  then,  upon  the  devolution  of 
the  estate  upon  him,  a  merger  takes  place,  unless  there  is  an 
intention  shown  to  the  contrary  (w). 

Where  an  estate  was  settled  to  the  use  of  A.  for  life,  with 
remainder  to  the  use  of  B.,  his  eldest  son,  in  tail,  subject  to 
certain  considerable  mortgages ;  B.,  with  the  consent  of  A.  as 
protector  of  the  settlement,  barred  the  entail,  and  granted  to  A. 


(/)  Tkelluuon  v.  Liddard,  (1900)  2 
Ch.  635,  646. 

{g)    Capital    and    Counties   Bank    y 
RhodeSy  sup.,  per  Cozens- Hardy,  L.  J 

(A)  Farrow    v.   Jiees,   4   Beav.    18 
Aldridge  v.   Wesibrook,  6  Beav.   188 
Bailey    v.    Bichardson,    9    Ha.    734 
Medley  v.  Hortony  14  Sim.   222,  226  ; 
Swabey  v.  Swabey,  15  Sim.  106 ;  Sateh 
V.   SkeltoHy  20  Beav.   453  ;    PearM  v. 
JFeiffhtman,  2  Jur.  N.  S.  686. 

(i)  Thome  v.  Conn,  (1896)  A.  C.  11. 


{k)  Jones  v.  Morgan^  1  Bro.  0.  C.  206, 
217  ;  Kirkham  v.  Smith,  1  Ves.  Sen. 
257;  Ware  v.  Polhill,  11  Yes.  277; 
St,  Paul  V.  Dudley,  15  Ves.  173 ;  Smith 
V.  Frederick,  1  Buss.  208 ;  Horton  v. 
Smith,  4  K.  &  J.  624,  627. 

(I)  See  DHnkwater  v.  Coombe,  2  S. 
&  St.  340,  345,  post,  p.  1459. 

(w)  Wigsell  v.  Wtgsell,  2  S.  &  St. 
364  ;  Horton  v.  Smith,  sup, 

{n)  Horton  v.  Smithy  4  E.  &  J.  624. 
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an  annuity  charged  on  other  property,  to  which  B.  was  entitled  diap.LZII. 
in  fee,  such  annuity  to  cease  upon  the  death  of  A.,  or  upon  B.'s  §  1  (ii). 
paying  ofE  the  mortgages  on  the  settled  estate  ;  B.  having  sub- 
sequently  paid  ofi  the  mortgages,  it  was  held  that  the  intention 
was  to  merge  the  mortgages,  as  it  would  be  absurd  for  the 
annuiiy  to  cease  when  the  mortgages  were  paid  off,  if  A.  was 
to  pay  the  interest  to  B.  instead  of  paying  it  to  the  original 
mortgagees  (o). 

So,  also,  no  merger  will  take  place  where  the  tenant  in  tail  No  merger 

where  estate 

holds  by  gift  of  the  Crown,  and  is  restrained  by  Act  of  Parlia-  tail  cannot 
ment  from  barring  the  entail  (p).  ^®  barred. 

If  a  tenant  in  tail  entitled  to  a  charge  on  the  estate  is  an  infant  tenant 
infant,  the  charge  is  not  merged  if  he  dies  under  twenty-one,  "*  **^' 
as   well   upon    other    grounds    as    upon  the    principle    that, 
imtil  that  age,  he  cannot  acquire  the  absolute  property  in  the 
land(g). 

This  principle  seems  to  apply  to  the  case  of  a  lunatic  tenant  Lnnatic 
in  tail,  though  it  is  otherwise  in  the  case  of  a  lunatic  tenant  in  ^^"^^^  "^  **"• 
fee  (r). 

The  presumption  as  to  merger  does  not  arise  where  a  charge  Mortgage 
upon  settled  land  and  a  life  estate  in  the  land  subject  to  the  tenan^^OT^ 
mortgage  become  united  in  the  same  person.      If  a  tenant  for  life, 
life  pays  off  such  a  charge,  he  is  primd  facie  entitled  to  that 
charge  for  his  own  benefit,  because  of  the  scantiness  of  his 
estate,  and  he  will  not  be  supposed  to  discharge  a  debt   on 
another  man's  estate  («) ;  but  in  either  case  the  presumption  may 
be  rebutted  by  evidence  to  the  contrary  (t).    And  there  is  no 
difference  in  this  respect  between  a  charge  merely  equitable  and 
one  that  is  supported  by  an  outstanding  legal  estate,  nor  will  an 
assignment  in  trust  for  the  party  paying  it  off  of  itself  prevent 
a  merger  {u)^  though  it  serves  as  some  evidence  of  an  intent  to 
do  so  (a?). 


(o)  Hoghton  y.  Hoghton^  15  Beay. 
278,  319. 

( p)  Counteu  of  Shrewahury  y.  Earl  of 
Shrewibttrg,  1  Yes.  Jan.  227. 

{q)  Thomas  v.  Kemeys,  2  Vem.  348  ; 
Smith  y.  Frederick,  1  Ruse.  174,  208; 
Duke  of  Chandot  y.  Talbot,  2  P.  Wms. 
604  ;  Sey$  v.  Friee,  1  Bam.  Ch.  R. 
117  ;  Wigaell  y.  JFigsell,  2  S.  &  St. 
364. 

(r)  Lord  Compton  y.  Oxenden,  2  Yes. 
Jon.  261. 

(a)  Jones  y.  Morgan,  1  Bro.  0.  0. 


217 ;  Faulkner  y.  Baniely  3  Ha.  199 ; 
Jameson  y.  Stein,  21  Beay.  6  ;  Cole  y. 
Stutely,  6  Jur.  314.  See  Moore  y. 
Moore,  60  L.  T.  626. 

(t)  Per  Lord  Eldon  in  Earl  of  Buek^ 
ingfuimshire  y.  Hobart,  3  Swanst.  186, 
199.  And  see  Kensington  y.  Bouverie, 
7  De  a.  M.  &  a.  134  ;  Fitt  y.  Fitt,  22 
Beay.  294. 

(u)  Asiley  y.  Milles,  1  Sim.  341, 
344.  But  Bee  Swabey  y.  Swabey,  15 
Sim.  106. 

{x)  HoodY,  Fhillipsy  3  Beay.  513. 


1458 


DISCHABQE  OF  HOBTOAOE  BT  MESOEB. 


Chap.LXn. 

§  1  (ii). 

Bozden  of 
proof. 


Change  of 
circiim- 
BtanoeB  after 
intention  to 
merge. 


Statute  of 
Limitationa. 


Bond  paid  off. 


Bights 

against  puisne 
mortgagee* 


Tenant  for 
life  with 
ultimate 
remainder 
in  fee. 


There  is  no  obligation  on  the  tenant  for  life  to  declare  his 
intention  to  keep  the  charge  alive,  and  the  onus  lies  on  those 
who  claim  to  have  the  estate  exonerated  (y).  And  even  where  he 
takes  a  reconyejance  to  himself  freed  from  the  mortgage  debt, 
he  is  entitled,  on  proving  that  he  intended  to  keep  the  charge 
alive  for  his  benefit,  to  have  a  declaration  by  the  Court  to  that 
effect  (a). 

Where  a  mortgage  in  fee  of  settled  lands  was  bequeathed  to 
the  tenant  for  life,  .who,  being  in  affluent  circumstances,  dearly 
indicated  an  intention  to  merge  the  mortgage  in  the  inheritance, 
but  died  insolvent,  it  was  held  that,  there  being  no  evidence  of 
contrary  intention  during  the  latter  part  of  his  life,  the  mort- 
gage must  be  deemed  to  have  merged  at  the  earliest  date  on 
which,  according  to  the  evidence,  the  intention  to  merge  was 
indicated  (a). 

Where  a  tenant  for  life  pays  o£E  a  mortgage  on  the  estate,  the 
mere  fact  that  the  remainderman  is  his  son  is  not  sufficient  to 
rebut  the  presumption  that  he  intends  to  keep  alive  the  charge 
for  the  benefit  of  his  personal  estate  (b). 

Time  does  not  run  against  a  tenant  for  life  in  possession  who 
pays  o£E  a  charge,  but  does  not  show  any  intention  of  keeping  it 
aUve,  under  the  3  &  4  Will.  IV.  c.  27,  s.  40  (c). 

If  a  devisee  tenant  for  life  pays  off  a  bond  debt,  there  is  no 
presumption  that  the  debt  was  kept  alive  for  his  benefit  (rf). 

Where  the  tenant  for  life  mortgages  subject  to  a  prior  charge 
on  the  inheritance  which  he  afterwards  pays  off  and  procures 
to  be  assigned  to  a  trustee  for  himself,  he  and  his  assigns  have 
a  right  to  hold  the  charge  so  paid  off  in  priority  to  the  puisne 
mortgage  (c). 

Where  a  charge  is  paid  off  by  a  tenant  for  life,  who  is  also 
entitled  to  an  ultimate  remainder  in  fee  on  the  failure  of  inter- 
mediate limitations,  as  if  there  be  contingent  remainders  to  his 
issue  between  his  life  estate  and  reversion,  the  charge,  it  seems, 
is  kept  alive  for  the  benefit  of  his  personal  estate  (/). 


(y)  Burrell  v.  Egremontj  7  Beay.  205. 
(«)  Qifford  y.  Fitzhardinge,  (1899)  2 

Ch.  32. 

(a)  Re  QodleyU  Estate  (1896),  1  Ir.  46. 

(b)  £e  ffarvey,  Survey  v.  Sobday, 
(1896)  1  Ch.  137,  C.  A. 

(e)  BurreU  y.  Egremont^  7  Beav.  205 ; 
Kensington  v.  Bowmie,  7  D.  M.  &  G. 


134. 
(d)  MorUy  t.  Morley,  6  Be  G.  H.  ft 

a.  610. 

{e)  Harmon  v.  JForeter^  1  Dr.  &  WaL 
637. 

if)  Wyndham  y.  Egrenumt^  Amh. 
753;  Trevor  y.  TWvor,  2  My.  ft  K. 
675. 
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If  a  tenant  for  life  paying  off  an  inoumbranoe  has  a  charge  Chap.LZII. 
against  the  inheritanoe,  a  judgment  creditor  of  the  tenant  for       §  1  (ii). 
life  has  a  right  to  stand  in  his  place  to  that  extent  against  the  judgment 
inheritance  (g).     If  a  tenant  for  life  of  two  estates,  subject  to  J^^^^^J^* 
distinct  mortgages,  suffers  the  interest  of  one  to  fall  in  arrear, 
and  the  mortgagee  of  the  other  enters  into  possession  and  by 
surplus  rents  pays  off  part  of  the  principal,  the  tenant  for  life 
cannot  claim  a  cheurge  on  the  inheritance  for  such  surplus  with- 
out payment  of  the  interest  in  arrear  of  the  other ;  and  a  judg- 
ment creditor  of  the  tenant  for  life  is   subject  to  the   same 
liabilities  as  the  tenant  for  life,  if  at  the  time  of  the  registration 
of  his  judgment  no  surplus  rents  had  been  received  {h). 

Again,  no  presumption  of  merger  will  arise  where  a  charge  ig  Payment  by 
paid  off  by  a  person  possessed  of  an  estato  of  inheritance  in  d^^iblefee 
the  mortgaged  property  defeasible  under  an  executory  devise. 
The  rules  as  to  presumption  of  merger  in  cases  affecting  settled 
property  are  thus  stated  by  Sir  J.  Leach,  V.-C. :  "  If  a  tenant 
for  life  pays  off  a  charge  upon  his  estate,  the  amount  becomes  a 
part  of  his  personal  property,  unless  he  manifests  an  intention 
that  it  should  not  do  so.  If  a  tenant  in  tail  pays  off  a  charge 
upon  his  estate,  the  amount  does  not  become  a  part  of  his 
personal  property  imless  he  manifests  an  intention  that  it 
should  do  so.  He  who  takes  an  estate  defeasible  by  executory 
devise  is  not  like  a  tenant  for  life,  because,  upon  a  contingent 
event,  his  estate  may  become  indefeasible.  Nor  is  he  like  a 
tenant  in  tail,  because  he  cannot,  at  his  own  pleasure,  render 
his  estate  indefeasible.  If  a  tenant  in  tail  having  the  power  at 
his  own  pleasure  to  acquire  an  absolute  fee  and  to  defeat  the 
remainder  does  not  exercise  that  power,  it  is  reasonable  to  infer 
that  the  remainderman  is,  in  a  sense,  the  object  of  his  own 
choice ;  and  this  is  the  reason  of  the  rule  for  presuming,  unless 
the  contrary  be  manifested,  that,  when  the  tenant  in  tail  pays 
off  a  charge,  he  means  the  estate  which,  in  effect,  he  gives  to 
the  remainderman,  should  descend  to  him  free  from  the  charge. 
But  he  who  takes  an  estate  defeasible  by  executory  devise,  not 
having  the  power  to  defeat  the  devisee  over,  it  cannot  be 
intended  that  such  devisee  is,  in  any  sense,  the  object  of  his 
choice;  and  there  is  not,  therefore,  the  same  reason  for  pre- 


(a)  Dolphin  y.  Ayhoard,  L.   B.   4  (A)  Seholejield  y.  Zookumd,  4  De  Q, 

H.  L.  486.  J.  &  S.  22. 
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Chap.LXII.  suming,  when  lie  pays  oflF  a  charge,  that  he  means  to  give  to 

§  1  (ii).     such  devisee  the  amount  of  the  charge.     In  this  respect,  as  well 

as  in  the  quality  of  his  estate,  he  who  takes  such  defeasible 

estate  is  more  within  the  principle  that  applies  to  the  tenant 

for  life  "(t). 

Presumption        111, — Acquisition  of  Equity  of  Bedemption  by  Mortgagee. — If 

of  merger.  ^  mortgagee  becomes  entitled,  by  purchase  or  otherwise,  to  the 
equity  of  redemption  in  the  property,  subject  to  the  mortgage, 
for  an  estate  of  inheritance,  and  if  it  is  indifferent  to  his  interests 
whether  the  charge  should  or  should  not  be  treated  as  oontinuing, 
a  presumption  will  arise  at  his  death  that  the  charge  was  merged 
in  the  inheritance  and  extinguished  {k)» 

There  is,  however,  no  merger  imless  the  right  to  the  money 
and  the  right  to  the  estate  are  absolute  and  co-extensive  (/). 
Mortgagee  So  where  a  wife  and  her  husband  mortgaged  the  inheritance 

mortgagor.      to  secure  a  debt  owing  by  her  before  marriage,  and  the  mort- 
gagee, on  the  death  of  the  wife,  succeeded  to  the  estate  as  her 
heir-at-law,  it  was  held  that  the  mortgage  merged,  and  that  the 
debt  was  discharged  {m), 
Aflfiigmneiit         A  mortgagee  purchasing  an  equity  of  redemption  may  pre- 
^  rtour^  ^^'   serve  his  mortgage  unmerged  by  taking  either  an  assignment 
to  a  trustee  of  the  debt  and  the  mortgage  security,  as  well  as  a 
conveyance  of  the  property  subject  to  the  mortgage  (n) ;  or  a 
conveyance  of  the  property  containing  an  express  declaration  of 
the  mortgagee's  intention  that  the  charge  shall  be  kept  on 
foot  (o).     But  the  mere  conveyance  of  the  property  to  a  trustee, 
without  any  such  assignment  or  declaration,  is  only  regarded  as 
afEording  some  ground  for  rebutting  the  presumption  of  merger, 
and  does  not  of  itself  amount  to  decisive  evidence  of  intention 
that  the  mortgage  shall  not  merge  (p). 
Conyeyanoem      So,  also,  the  fact  that  a  mortgagee  takes  a  conveyance  of  the 
of  TO^OTant^    equity  of  redemption  in  consideration  of  debts  due  to  himself 
to  pay  other     an^  other  mortgagees,  whom  he  covenants  to  pay,  will  not  be 
sufficient  to  rebut  the  presumption  of  merger  (q). 

(i)  Drinkxcater  v.  Coomhe,  2  S.  &  St.  (w»)  Gee  v.  Smarts  8  E.  &  B.  313. 

340,  346.     See  Horton  v.  Smith,  4  K.  („)  Thome  v.  Carm,  (1896)  A.  0.  11, 

&  J.  624.  15 

JSfi'':  W^'29  ''^:  "V  W  ^«^  -  ^-*-*-.  »  Ha.  734. 

See  Re  Simmons,  87  L.  T.  694.  (p)  ^^rry  v.  JFHffht,  5  Euss.   142  ; 

(/)   £e    Simnume,    aup.  ;   Re    Drax,  ^<^  ▼•  Phillipiy  3  Beav.  613. 

(1903)  1  Oh.  781,  0.  A.  (q)  Brown  v.  Stead,  6  Sim.  636. 
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iv. — ^What  will  exclude  Merger  generally. — The  purchaser  of  Chap.LXII. 
a  mortgaged  estate  discharged  from  the  mortgage  is  entitled  to      §  ^  (iv)' 
require  the  property  to  be  conveyed  so  as  to  prevent  merger  of 
the  charge  (r). 

The  question  is  one  of  intention,  and  very  slight  expressions  intention  to 
will  be  sufficient  to  keep  alive  the  security  for  the  benefit  of  ^Jar^muBt 
the  personal  estate.     So,  where  a  person  paid  ofE  an  existing  be  indicated, 
first  mortgage,  and  took  a  fresh  mortgage  of  the  property,  an 
intention  to  preserve  the  charge  was  inferred  from  a  conveyance 
by  the  new  mortgage  deed  in  as  full  and  beneficial  a  manner  as 
the  first  mortgagee  could  have  held  the  property  (s). 

The  questions  as  to  what  will  amount  to  merger  of  charges 
on  land,  and  as  to  what  indications  of  intention  are  sufficient  to 
keep  the  charges  alive,  have  frequently  arisen  as  between  the 
real  and  personal  representatives  of  a  tenant  in  fee  simple,  and 
between  the  executors  or  administrators  of  a  tenant  for  life  and 
the  remainderman,  and  between  the  executors  or  administrators 
of  a  tenant  in  tail  and  his  issue. 

The  general  presumption  that  the  union  in  the  same  person  Presmnption 
of  a  charge  and  of   an  estate  of  inheritance  in  the  property  rfb^tt^bv 
charged  will  cause  the  charge  to  be  merged  and  extinguished,  express  or 
is  liable  to  be  rebutted  by  any  direct  expression  by  the  owner  j^Jtention. 
of  the  property  of  his  intention  that  the  charge  shall  be  kept 
on  foot  {t)j  or  by  any  act  of  his,  by  way  of  declaration  of  trust, 
assignment,  or  otherwise,  clearly  indicating  such  intention  {u). 
But  no  express  or  implied  indication  of  intention  will  be  of  any 
efEect  until  the  time  when  the  charge  would,  but  for  the  con- 
trary intention,  have  become  united  with  the  estate  in  the  same 
person  (x). 

So,  also,  if  a  person  seised  of  the  inheritance  in  fee  of  property  Declaration 
pays  o£E  a  mortgage  thereon,  he  may  declare  that  the  charge  afiraiiist 
shall  continue  for  the  benefit  of  his  personal  estate  (y).     But  in  mortgagor, 
one  case,  notwithstanding  a  declaration  of  trust  was  executed  of 


(r)    Cooper  v.    Cdrttoriffht,    1   John.  also  Medley  v.  EorUmj  14  Sim.  226 ; 

697.  Swabey  v.  Stoabey^  16  Sim.  106 }  Farrow 

(»)  FhiUipa  v.  Outteridge,  4  De  O.  &  v.  Bees,  4  Beav.  18  ;  Hatch  v.  Skelton, 

J.    631.      And  see  Irby  v.   Irby,   25  20  Beav.  453  ;  Fears  v.  Weighiman,  2 

Beav.  682.  Jur.  N.  S.  686 ;  Qunter  v.  Qunter,  23 

(0  BaiUy  T.  nicHari*^,,  0  Ha.  734.  ^J^'  gj;,.,,  ^    j^^^.^^^  3^  ^^ 

(m)  Jones  V.  Morgan^  1  Bro.  C.  0.  244  ;    Wilkes  v.  Collin,  L.  R.  8  Eq. 

206  ;  CompUm  v.  Oxenden,  4  Bro.  C  G.  338. 
397  ;  I\fler  v.  Lake,  4  Sim.  53.     See  (y)  Jameson  v.  Stein,  21  Beav.  5. 
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the  charge  for  the  owner  in  fee,  it  was  held,  nnder  the  oircmn- 
stanees,  to  he  merged  (z).  Where  a  person  so  entitled  sells  the 
estate  free  from  incumhrances,  he  is  estopped  from  saying  that 
there  was  no  merger  {a).  The  merger  takes  place  whether  the 
imion  is  of  a  legal  or  equitable  charge  with  the  inheritance  (6). 

In  Knight  v.  Frampton  (c),  where  A.,  having  an  equitable  fee 
in  one  moiety  of  an  estate,  paid  off  a  mortgage  of  the  entirety 
that  had  been  created  by  B.,  who  held  the  estate  in  trust  for 
himself  and  A.,  and  took  the  conveyance  of  the  legal  estate  sub- 
ject to  the  existing  equity  of  redemption,  it  was  held  that  there 
was  not  such  an  union  in  A.  of  the  legal  and  equitable  interest 
in  his  moiety  as  to  entitle  his  wife  to  dower. 

When  two  persons  are  entitled  to  a  charge  in  moieties,  and 
are  also  tenants  in  common  of  the  land  on  which  it  is  an  incum- 
brance, either  may  elect  either  to  keep  his  moiety  of  the  charge 
on  foot  for  the  benefit  of  his  personal  estate,  or  to  take  his  share 
of  the  land  unburthened  with  the  charge,  so  as  to  compel  the 
other,  if  he  wishes  to  have  a  moiety  of  the  charge,  to  raise  it 
out  of  his  own  moiety  of  the  land  {d). 

Where  a  purchaser  had  paid  off  a  mortgage  but  took  no 
transfer  of  the  charge  to  a  trustee,  nor  any  conveyance  of  the 
property,  but  a  written  declaration  was  made  by  the  vendor- 
mortgagor  that,  until  the  sale  should  be  completed,  the  pur- 
chaser should  stand  in  the  place  of  the  mortgagee  and  have  the 
benefit  of  the  security,  it  was  held  (notwithstanding  that  the 
memorandum  of  declaration  recited  that  the  payment  had  been 
made  to  the  mortgagee  out  of  the  purchase-money  and  in  dis- 
charge of  the  debt)  that  the  security  remained  on  foot  for  the 
benefit  of  the  purchaser,  and  that  the  mortgagor's  debt  was  not 
extinguished  {e). 

If  a  declaration  of  trust  is  made,  it  should  clearly  state  the 
intention  that  the  charge  shall  be  kept  on  foot  and  not  merge  in 
the  inheritance. 

If  the  owner  of  the  equity  of  redemption,  on  paying  off  the 
mortgage,  takes  a  transfer  of  the  security  to  himself  instead  of 


iz)  put  V.  Pitt^  Tl  Beav.  294. 

(at)  Btdkeley  v.  Hope,  1  E.  &  J.  482. 

\h)  A8tUy  y.  Milles,  1  Sim.  298  ; 
Ootoer  V.  Gower,  1  Cox,  63.  See 
Wyndham  y.  Lord  Egrenumty  Amb.  755. 

(c)  4  Beay.  10. 


{d)  Smith  y.  Frederick,  1  Run.  174, 
at  pp.  200,  211.  But  see  the  opinion 
of  Mr.  Feame,  on  cases  stated  in  Sand. 
Uses  (4th  ed.),  p.  309. 

(«)  fFatU  y.  Symea,  1  De  G.  H.  &  G. 
240. 
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a  simple  reconveyance,  an  intention  to  keep  the  charge  alive  will  Chap.LXII, 
be  presumed  in  the  absence  of  evidence  to  the  contrary  (/).  §  1  (iv). 

Where  an  owner  in  fee  subject  to  a  mortgage  devised  and  Evidence 
bequeathed  his  real  and  personal  estate  to  the  mortgagee,  who,  from  deal- 
in  his  residuary  account,  stated  that  he  had  retained  a  sum  out  property, 
of  the  estate  towards  payment  of  his  mortgage  debt,  and  devised 
the  mortgaged  property  to  certain  persons  "  'Vidthall  the  liabili- 
ties attaching  thereto,"  it  was  Held  that  the  charge  must  have 
been  intended  to  be  kept  on  foot,  and,  accordingly,  had  not 
merged  in  the  fee  {g). 

So,  where  an  incumbrancer  pays  off  arrears  of  head  rent  due  Payment  of 
on  the  estate  and  afterwards  purchases  the  inheritance,  in  the  ^®*^  '^*' 
absence  of  indication  of  contrary  intention  the  debt  wiU  be 
deemed  to  be  merged  (A). 

An  equitable  mortgagee  who  purchased  the  inheritance  was 
bound  to  perform  an  agreement  for  a  lease  made  with  the 
mortgagor  with  notice  of  the  mortgage,  on  the  ground  of 
merger  (t). 

The  refusal  of  the  first  mortgagee,  after  being  paid  off,  to  Refusal  of 
execute  an  assignment  of  the  mortgaged  premises,  as  he  had  assign, 
agreed  to  do,  to  the  party  paying  off  such  charge,  will,  of  course, 
not  prejudice  such  party  {k).  In  the  case  last  referred  to,  how- 
ever, the  Court  refused  to  direct  an  assignment  to  be  made  of  the 
legal  estate  to  the  pstrty  paying  off  the  debt  without  the  consent 
of  the  second  mortgagee ;  and  it  seems  to  have  been  held  that 
such  subsequent  incumbrancer  was  a  necessary  party  to  a  bill  to 
enforce  an  assignment  {/).  Yet  the  agreement  would  seem  to 
give  the  pai-ty  paying  off  the  mortgage  a  right  to  the  legal 
estate,  even  though  the  second  mortgagee  might  be  a  necessary 
party  to  the  suit.  The  circumstances  of  the  case  were,  however, 
peculiar. 

Correspondence  at  the  time  (m),  or  other  parol  evidence  of  Extraneous 
conduct  and  dealings  relating  to  the  property  («),  are  admis-  ^Sni^le 

to  show 
intention. 

(/)  Thorns  v.  Cann,  (1895)  A.  0. 11.      ject  to  the  agreement  for  the  lease. 
iff)  Match  V.  Skelton,  20  Beav.  463.  {k)  BanJa  y.  Whittal,  17  L.  J.  Oh. 

(A)  GarMtt  v.  ArfMtrong,  4  Dr.  &      362. 
War.  182.  (/)  See  Shepherd  v.  Omrmef,  3  Swanst. 

161. 


(f)  Smith  V.  Phillips,  1  Keen,  694. 
wonld  appear  that  the  conveyance 
ider  which  the   defendant  claimed 
showed  that  he  bought  the  estate  sub-  (n)  AstUy  y.  MilUt,  1  Sim.  298,  341. 


It  would  appear  that  the  conveyance  (»»)  Adorns  y.  Anffell,  9  CJh.  D.  634, 

under  which  the   defendant  claimed      ^*  -^* 
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sible  to  explain  the  intention ;  and  the  evidence  may  be  either 
direct  or  presumptive  {o). 

Merger  of  a  mortgage  was  held  not  to  be  prevented  by  a 
transfer  of  the  mortgage  to  a  trustee  for  the  owner  of  the 
equity  of  redemption  who  paid  off  the  mortgage,  containing  a 
covenant  by  the  trustee  to  convey  to  the  owner,  her  heirs  or 
assigns,  or  on  to  such  other  person  or  persons  and  in  such 
manner  and  form  as  the  owner,  her  heirs,  executors,  and  ad- 
ministrators, or  assigns  should  direct  {p). 

Where  a  person  entitled  to  a  reversion  in  an  estate  bought  up 
the  charges  thereon  and  had  them  transferred  to  trustees  for 
him,  who  declared  that  they  held  the  charges  and  the  securities 
for  the  same,  subject  to  certain  contingent  rights  and  interests, 
but  so  that,  as  against  the  persons  contingently  entitled  to  such 
rights  and  interests,  the  charges  should  remain  on  foot,  and  the 
reversioner  afterwards  became  absolutely  entitled  in  possession 
to  the  estate,  it  was  held  that  under  the  circumstances  the 
charges  had  merged  in  the  inheritance  {q), 

A  merger  was  shown  by  a  release  by  the  tenant  for  life  (r) ; 
by  a  disposition  of  the  estate  without  mention  of  the  charge  by 
will  (s) ;  or  by  mortgage  (t) ;  or  settlement  (w) ;  but  not  by 
separate  receipts  of  land  tax  from  the  tenant  as  a  subsisting 
charge  after  it  had  been  redeemed  (a?) ;  it  was  held  to  be  shown 
by  a  settlement  of  the  estate  which  was  subject  to  the  charge, 
providing  that  it  should  not  be  raised,  though  the  puisne  incum- 
brancer benefited  was  not  a  party  (y). 

But  where  a  judgment  creditor  concurs  in  a  deed  of  assign- 
ment of  the  debtor's  property  to  a  trustee  for  the  creditors 
generally,  and  of  release  to  the  debtor,  the  benefit  of  the  judg- 
ment may  be  kept  alive  by  apt  words,  so  aa  to  maintain  its 
priority  against  a  subsequent  judgment  creditor  not  a  party  to 
the  deed  (2). 

If  a  tenant  for  life  pays  off  a  mortgage,  the  fact  that  he  had 
paid  interest  much  beyond  what  the  rents  and  profits  of  the 


io)  Rood  V.  Phillipt,  3  Beav.  613. 
;;)  Ibid, 
q)  Sehey  v.  Lake^  1  Beav.  146. 
r)  Clifford  V.  Clifford,  9  Ha.  676. 
(#i  Stcin/m  v.  Stain/my  29  Beav.  199. 
(t)  FiU  V.  Fitt,  22  Beav.  294. 
(tt)  Joknton  y.  Webster,  4  De  G-.  M.  & 
G.  474. 


{x)  BlundeU  v.  Stanley,  3  De  G.  & 
S.  433.  See  Neame  y.  Mooreome^  L.  B. 
3  £q.  91. 

(y)  Farrow  y.  Itees^  4  Beay.  18. 

{£)  Solly  y.  Forbes,  2  Br.  &  B.  38 ; 
Squire  y.  Ford,  9  Ha.  47 ;  Oreen  y. 
Wynn,  L.  R.  7  Eq.  28. 
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estate  would  have  discharged,  is  a  demonstration  primd  facie  Chap.LXII. 
that,  though  tenant  for  life,  he  meant  the  charge,  on  being  paid      §  1  (iv). 
off,  to  merge  so  as  to  discharge  the  estate  {a). 

The  general  presumption  as  to  merger  of  a  charge  where  no  Prosumption 
intention  for  or  against  it  is  indicated  expressly  or  by  implica-  re^ui^by 
tion  from  conduct,  is  liable  to  be  rebutted,  if  it  is  clearly  for  the  consideration 
interest  of  the  owner  of  the  inheritance  (6),  or  of  his  creditors  (e;),  estate. 
that  the  charge  should  be  kept  on  foot.     For  where  the  owner 
of  the  charge  and  inheritance  has  not  expressly  or  impliedly 
indicated  any  intention  that  the  charge  shall  be  merged  or 
otherwise,  it  is  reasonable  to  infer  that  he  intended  that  course 
to  be  followed  which  would  be  most  for  his  own  benefit  (d). 

Thus  the  circumstances  of  the  transaction  as  affecting  the  Cironm- 
interests  of  the  owner  may  be  taken  into  account  so  as  to  sup-  ^t^ ™So 
port  or  rebut  the  presumption  of  merger.     Where  a  person  aooonnt. 
claiming  to  be  entitled  to  an  equity  of  redemption,  but  whose 
title  is  disputed,  pays  off  the  mortgage  and  takes  a  reconvey- 
ance, an  intention  to  keep  the  mortgage  alive  will  be  presumed, 
as  it  cannot  be  supposed  that  he  intended  to  benefit  the  person 
who  was  seeking  to  impeach  his  title  (e). 

Merger  of  a  charge  on  the  inheritance  of  the  property  charged  Mutake. 
will  not  be  presumed,  from  dealings  with  the  property  which 
otherwise  might  be  deemed  |^to  indicate  such  intention,  if  it 
appecurs  that  these  dealings  were  effected  by  the  owner,  especi- 
ally if  he  has  only  a  life  estate,  in  ignorance  of  his  rights  (/). 
So,  also,  where  a  tenant  in  tail  paid  off  a  charge  under  the 
erroneous  supposition  that  he  was  tenant  in  fee  simple,  although 
the  circumstances  clearly  showed  that  he  intended  to  extinguish 
the  charge,  it  was  held  that  there  was  no  merger,  but  that  the 
charge  remained  on  foot  for  the  benefit  of  the  estate  (g). 

Where  a  mortgagee  purchases  the  equity  of  redemption,  the  Erand. 
general  rule  that  the  mortgage  will  merge  will  be  excluded  if 
the  mortgagee's  interests  will  be  prejudiced  as  against  a  puisne 
incumbrancer  by  reason  of  fraud  of  the  vendor-mortgagor,  or  if 

(a)  Jones  v.  Morgan,  1  Bro.  0.  0.  (d)  Davis  v.  Barrett,  14  Beav.  642 ; 

206.  Ingle  v.  Vaughan-Jenkine,  (1900)  2  Oh. 

(i)  (?«>f Kim  v.Joi/ani,  cited  18  Vee.  ^^f'v    „      r..,      so.    i,  n         m    ** 

393;    Chests  v.    Wiiui,  Amb.   246;  nft%>^  rK     t^    ^^*'^   ^'   ^'^^"' 

Thome  T.  Cann,  (1896)  A.  C.   11,  at  ^^fi^  ^m4    ^r^^t    7  TWv 

p.  19 ;  Capital  and  Qmntiee  Bank  v.  ^^f   ^"^'^^  ^'  ^^^^^*   7  Beav. 

^koiee,  (1903)  1  Ch.  631,  C.  A.  ^06.^  Buckingkamehire    y.    Hohari,    3 

(e)  Fowell  v.  Morgan,  2  Vem.  290.  Swanst.  186. 
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duqi.LZIL  the  incambrancer  lias  been  goiliy  of  negligence  in  taking  his 
Beanitj.  So  where  upon  a  sale  it  was  agreed  that  pait  of  the 
mone J  shonld  remain  on  mortgage ;  the  vendor  oonveyed  Hbe 
estate  to  the  porchasery  bat  retained  the  title  deeds^  but  the  par- 
chaser  neglected  to  execnte  the  mortgage  antil  compelled  to  do 
so  by  a  decree  of  the  Coart ;  in  the  meantime,  the  parchaser 
mortgaged  the  estate  to  another  person  who  did  not  investigate 
the  tUle  nor  inquire  as  to  the  deeds :  it  was  held  that  the  prior 
incombranee  remained  on  foot  for  the  benefit  of  the  vendor  (A). 

Of  course,  the  rale  that  the  interest  of  the  party  or  his 
creditors  will  detennine  the  question  of  merger  or  no  merger, 
will  apply  when  expressions  or  indications  from  conduct  as  to 
intention  are  equivocal,  as  well  as  where  they  are  wholly 
absent  (»). 

Where  in  such  case  of  union  of  the  estate  and  charge  in 
one  person,  the  interest  of  the  party  himself,  or  of  those 
<>l<i.iTniTig  under  him  require  it,  the  charge  will  dearly  be  kept 
alive  (k). 

There  is  no  equity  in  this  respect  as  between  the  real  and 
personal  representatives,  who  must  take  as  fortune  has  directed ; 
and  accordingly  in  the  case  of  a  lunatic  becoming  entitled  to  a 
charge  on  his  estate,  it  was  held,  as  between  the  heir  and  next 
of  kin  of  the  lunatic,  that  the  charge  was  merged,  though  it 
would  have  been  otherwise  if  it  had  been  more  beneficial  to  the 
limatic  to  keep  the  charge  alive,  as  if  wanted  for  the  payment  of 
debts  (/). 

It  seems  to  have  been  considered  by  Lord  St.  Leonards  (m), 
after  an  elaborate  review  of  the  authorities,  that  if  the  Court  in 
the  exercise  of  a  prudent  management  ordered  payment  of  the 
charge  out  of  the  lunatic's  property,  by  means  of  savings  out  of 
the  real  estate,  the  heir  ought  to  hold  free  from  the  charge  ;  but 
where  real  estate,  subject  to  a  mortgage,  descended  upon  a 
lunatic,  and  the  mortgage  was,  by  an  order  in  lunacy,  paid  off 
out  of  the  personalty,  on  the  death  of  the  lunatic  the  amount 
was  directed  to  be  raised  out  of  the  real  estate,  and  paid  to  the 
administrator  as  personalty  (»). 


PlMliluptlOQ 

incaMof 
Innatiai; 


(A)  Worthing  ton  y.  Morgan^  16  Sim. 

647. 

(t)  Stoabey  t.  Swdbey^  15  Sim.  106, 
602. 

(k)  Faulkner  v.  Daniel,  3  Ha.  199  ; 
Liquidation  EBtatea  Co.  y.  Willot*ghby, 
(1898)  A.  C.  321. 


(/)  Compton  y.  Oxenden,  4  Bro.  C.  0. 
397.  See  Ms  Drax,  (1903)  1  Gh.  781, 
C.  A. 

(w)  Loi'd  Leitrim  y.  Efiery^  6  Ir.  Eq. 
R.  367  ;  following  Exp.  Grimstone, 
Amb.  706  ;  Exp,  Einde,  Amb.  706,  n. 

(n)  Be  Lmning,  3  I>e  G.  F.  &  J.  43. 
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WHere  debts  of  a  testator  have  been  paid  by  the  Court  out  of  Chap.LXII. 
the  income  of  an  infant  tenant  in  tail,  a  merger  of  the  charge     §  ^  (iv)* 
cannot  be  presumed  (o).  *  in  case  of 

V. — ^What  will  exclude  Herger  as  against  subsequent  Inonm- 
branoers. — On  the  same  principle  which  governs  the  rules  as  to 
merger  as  between  the  real  and  personal  representatives  of  a 
mortgagor  and  the  like  cases,  no  merger  will  generally  be  pre- 
sumed, in  the  absence  of  evidence  of  contrary  intention,  where 
a  charge  paid  off  or  acquired  by  the  owner  of  the  equity  of 
redemption  is  paramount  to  subsequent  incumbrances,  unless 
such  incumbrances  were  created  by  the  owner  himself,  so  that 
he  is  personally  liable  to  pay  them. 

The  oases  on  this  point  are,  however,  conflicting,  and  leave  the  Keeping  alive 
law  somewhat  unsettled.  Care  should  therefore  be  taken  in  such  ^'^^  ^^ 
cases  to  keep  the  paramount  charge  alive  by  an  apt  mode  of 
conveyance,  or  by  express  declaration :  as,  unless  the  intention 
to  keep  the  charge  on  foot  is  indicated,  expressly  or  by  impli- 
cation, from  conduct  or  the  circumstances  of  the  transaction,  the 
Court  cannot  give  relief  so  as  to  entitle  the  person  paying  off 
the  charge  to  the  benefit  of  it  as  against  subsequent  incum- 
brancers. Thus,  in  a  case  in  which  a  person  having  become  the 
purchaser  of  an  estate  which  was  subject  to  two  mortgages,  nine 
years  afterwards  paid  off  the  first  mortgage,  and  took  a  con- 
veyance of  the  legal  estate  from  the  first  mortgagee  to  a  trustee 
for  himself,  but  without  a  declaration  of  intention  to  keep  alive 
the  charge  ;  and  by  a  deed  of  even  date,  he  and  his  trustee,  in 
consideration  of  a  sum  of  money,  part  of  which  was  applied  in 
discharge  of  the  first  mortgage,  granted  an  annuity  to  a  party 
who  had  constructive  notice  of  the  second  mortgage:  it  was 
decided  that  the  second  mortgagee  had  become  the  first  incum- 
brancer (p). 

Similarly,  if  the  first  mortgagee  with  notice  of  the  second  Forohase  of 
mortgage  purchase  the  equity  of  redemption,  the  second  mort-  J^demption 
gage  becomes  the  first  charge  on  the  estate  {q)y  and  generally  ^  mortgagee 
where  the  prior  incumbrancer  purchases  the  fee,  or  the  owner  of  incmn- 
the  fee  purchases  the  prior  incumbrance,  the  merger  has  the  ^"^^^^^f- 

(o)  AUop  y.  JBellf  24  Beay.  451.  Smith  v.  Philli^^  1  Keen,  694 ;  Farrow 

(p)  Farry.,  W^U  ^^^'^^^l;  "'  frQ^^^'^^Mar.Ham.  2  Ch.  Ca. 
SearU  v.  Colt,  1  Y.  &  C.  0.  0.  36.  170 ;  Barry  v.  WHght,  6  Rusa.  142; 
And  see  Brown  y.  Stead,  b  Sim.  635  ;      Mackenzie  y.  Gordon,  6  CI.  &  F.  883. 
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redemption. 
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BUere, 


Principle 
will  not  be 
extended. 


Mortgage 
kept  alive  by 
Bubrogation* 


effect  of  letting  in  an  intennediate  inoumbranoer,  often  oontraiy 
to  the  intention. 

WHen  a  term  is  attendant  upon  the  inheritance  in  trust  for 
the  Crown  debtor,  the  Crown  debt  attaches  upon  the  term  as 
well  as  upon  the  freehold  (r) ;  but  a  purchaser  who  pays  off  a 
mortgage  which  overrides  the  debt  of  the  Crown,  and  takes  an 
assignment  of  the  term  to  attend,  ^^ill  not  be  subject  to  the 
Crown  debt,  though  the  mortgage  debt  be  not  kept  alive  («). 

It  was  formerly  considered  that  the  purchaser  of  an  equity  of 
redemption  could  not  by  any  means  set  up  a  prior  mortgage 
of  his  own,  nor  a  mortgage  which  he  had  got  in,  as  against 
subsequent  incumbrances  of  which  he  had  notice  {t).  So,  in 
Toulmin  v.  Steere  (w),  a  person  took  a  charge  by  way  of  redeem- 
able annuity  on  lands  subject  to  a  prior  mortgage;  subse- 
quently, a  second  mortgage  was  created,  and  the  second  mort- 
gagee took  a  transfer  of  the  first  mortgage ;  the  property  was 
afterwards  sold ;  the  two  mortgages  were  paid  off  out  of  the 
purchase-money,  but  the  annuity  was  not  redeemed ;  no  assign- 
ment of  any  of  the  charges  was  made  to  the  purchaser,  who  took 
from  the  mortgagee,  and  other  persons  interested  in  the  equity 
of  redemption,  other  than  the  annuitant,  a  conveyance  contain- 
ing no  declaration  against  merger :  it  was  held  that  the  mort- 
gages were  extinguished,  so  that  the  purchaser  could  not  set 
them  up  against  the  annuitant. 

The  principle  of  Toulmin  v.  Steere  has  been  disapproved  of  in 
several  cases  (2;),  and  heus  recently  been  treated  as  no  longer 
binding  (y). 

A  mortgage  may  be  kept  alive  on  the  principle  of  subrogation 
for  the  benefit  of  persons  interested  in  the  mortgage  money, 
notwithstanding  that  the  property  is  conveyed  to  the  person 
entitled  to  the  equity  of  redemption.  So,  where  leasehold 
property  subject  to  a  mortgage  was  settled,  and  certain  persons, 
at  the  request  of  the  trustees,  paid  off  600/.,  part  of  the  mortgage 
debt ;  no  transfer  of  the  600/.,  or  securities  for  the  same,  was 
executed,  but  interest  thereon  was  paid ;  on  the  death  of  the 
tenant  for  life,  the  appointees  of  the  property  took  an  assign- 
ment of  the  remainder  of  the  mortgage  debt,  and  a  conveyance 


(r)  King  v.  Smith,  Wightw.  34. 

[fS  Rex  V.  Lamb,  M*C1.  402. 

{t)  Moeatta  y.  Murgatroydf  1  P.  Wms. 
393  ;  Oretwold  v.  Martham,  2  Ch.  Ca. 
170. 


(tt)  3  Mer.  210. 

(x)  Stevens  y.  MidSants  Bail.  Ch., 
L.  R.  8  Oh.  1064,  1069;  Thome  y. 
Cann,  (1895)  A.  G.  11,  at  p.  16. 

(y)  (1896)  1  CJh.  726. 
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of  the  property,  subject  to  the  equity  of  redemption,  and  the  Chap.LXII. 
deeds  were  delivered  to  them :  it  was  held  that  the  mortgage      §  1  (v). 
was  not  discharged,  but  was  kept  alive  to  the  extent  of  the  "  - 

600/.  (a). 

On  the  principle  that  the  interest  of  the  party  is  to  be  con-  Effect  where 
sidered,  where  there  is  no  sufficient  indication  of  intention,  Sa?^d"«Sth 
merger  of  a  paramoimt  charge  will  generally  be  excluded,  if  ^®^*8,  &o. 
the  estate  comes  to  the  owner  of  the  charge  subject  to  a  charge 
of  debts  and  legacies  under  the  will  of  a  former  owner  {a) ; 
imless,  as  it  would  seem,  the  prior  incumbrancer  takes  directly 
by  devise  under  the  will  (6). 

If  an  intention  to  keep  alive  a  charge  is  inconsistent  with  the  Inteiition 
intention  of  the  parties  as  indicated  by  the  deed  of  conveyance,  Sontra^  to 
such  intention  will  not  be  implied  merely  because  the  assignee  tennaof  deed, 
of  the  mortgage  might,  by  keeping  the  charge  alive,  assert  a 
doubtful  claim  against  third  parties ;  nor  because  he  afterwards 
finds  that  it  would  have  been  better  for  him  to  keep  the  charge 
alive  (c). 

There  will  be  no  merger  if  it  would  prevent  the  operation  of  a  TnutB. 
trust ;  thus  an  annuity  charged  on  an  estate  for  the  separate  use 
of  a  married  woman  will  not  merge  in  a  Hfe  estate  to  her  in  the 
same  property  {d).  Of  course,  this  rule  does  not  apply  in  the 
case  of  a  woman  who  married,  or  whose  title  to  the  property 
accrued,  since  the  Ist  January,  1883  {e). 

The  consideration  of  benefit  of  the  owner  will  not  exclude  Exception 
merger  of  a  paramount  charge  where  the  subsequent  incum-  ^^^x  ** 
brances  or  interests  are  created  by  himself.  So,  where  the 
devisee  in  fee  of  an  estate  subject  to  a  charge  on  his  marriage 
settled  the  estate  subject  to  the  charge,  and  died,  having,  in  the 
events  which  happened,  become  entitled  to  the  benefit  of  the 
charge,  it  was  held  that  the  charge  was  merged,  and  a  bill  by 
his  personal  representatives  to  establish  the  charge  was  dis- 
missed (/). 

(«)  FatUn  V.  Bond,  37  W.  B.  373  ;       199. 
ChetwyndY.  Allen,  (18i^9)  1  Ch.  363.  f^)  Liquidation  Estat€9  Furfhase  Co. 

688  ;  J)avis  v.  BatTett,  14  Beav.  542  ;  (^  ^^""^  ^-  '^""'^'  ^^  ^^^'  ^^«- 

Oriee  v.  Shaw,  10  Ha.  176 ;  T^rwhitt  W  *6  &  46  Vict.  c.  76,  88.  2,  6. 

T.  Tyrwhiti,  32  Beav.  244.  (/)  Johnton  v.  JFebtter,  4  De  G.  M. 

(b)   Swin/en  v.   Swinfen,   29   Beay.  &  G.  474  ;  Be  Sotnerset,  65  L.  T.  753. 
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Chap.LXn. 

SficnoN  n. 

Merger  of  Lower  in  Higher  Security. 

Meorfferof  ^  merger  of  a  simple  oontract  debt  generally  takes  place 

tncfcdeUin  where  a  seourity  is  created  for  that  debt  between  the  same 
•pedaltjy  &o.  parties,  as  where  a  simple  contract  debtor  gives  a  bond  or  is 
sued  to  judgment  {g).  So  where  the  payee  of  a  promissory  note 
took  a  cognovit  for  the  amount  due  (A).  And  it  has  been  even 
held,  that  a  joint  and  several  bond  given  by  a  debtor  and  his 
surety  to  secure  a  smaller  sum  by  instalments  in  lieu  of  the  old 
debt,  with  interest  in  case  of  default  of  payment  of  the  instal- 
ments, but  where  the  exact  terms  of  the  agreement  are  not 
clearly  made  out  and  are  not  reduced  into  writing,  operates  as 
an  extinguishment  of  the  old  debt,  even  though  the  debtor 
become  bankrupt  before  the  instalments  are  paid  (s). 

The  general  principle  that  where  a  debt  is  secured  by  bond, 
covenant  or  other  specialty,  the  obligation  by  a  simple  contract 
is  gone,  applies,  of  course,  to  a  mortgage  with  a  covenant,  and 
if  the  mortgaged  property  be  sold  and  an  account  be  taken 
between  the  mortgagor  and  mortgagee,  that  will  not  warrant 
an  action  of  debt  upon  an  account  stated  for  the  residue  of  the 
debt  (A;).  So  also  where  a  person  indebted  on  simple  contract 
executed  a  deed  of  equitable  charge  on  certain  property  for  the 
debt,  containing  an  agreement  to  execute  a  legal  mortgage  of 
the  property,  it  was  held  that  the  deed  converted  the  debt  into 
a  specialty  debt  (/). 
No  merger  of  There  will  be  no  merger  of  the  original  liabiliiy  for  a  debt  if 
simple  debt      ^j^^  subsequent  security  is  taken  for  other  matters  as  well  as 

wnereseotinty  ,   ,    *  •' 

is  for  debt       the  original  debt.     So  where  a  simple  contract  creditor  takes  a 

advano^^     security  for  the  existing  debt  and  further  advances,  he  may, 

notwithstanding  the  taking  the  security,  sue  for  the  amount  of 

the  original  debt  (m).    So  a  banker  who  took  a  bond  to  secure 

(^)  Per  Lord  Ellenborongh  in  Drake  17. 

y.  mtehell,  3  East,  268 ;  lUdaey's  Case,  (k)  MiddUditeh  y.  Ellis,  17  L.  J.  Ex. 

cited  2  Leon.  110.  366. 

(h)  Siddall  y.  JRanclife,  1  Gr.  &  M.  (/}  Saunders  y.  Milsome,  L.  R.  2  Eq. 

487.    Bat  see  Bell  y.  Banks,  4  Man.  &  673. 

Gr.  268.  Cm)  Norfolk  Mail.  Co,  y.  Maenamara, 

(t)  Exp.  Sematnan,  17  L.  J.  Bky.  3  Exch.  628. 
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all  sums  abeady  advanced  or  thereafter  to  be  advanced  to  a  Chap.LXn. 
customer,  was  held  to  be  entitled  to  sue  for  the  balance  of  his         §  *• 
account  as  upon  a  simple  contract  debt  (w). 

Similarly,  where  a  security  is  originally  taken  for  a  debt,  Merger  of 
that  security  will  be  merged  and  extinguished  if  a  security  of  sequent 
a  higher  nature  is  afterwards  taken  in  respect  of  the  same  debt.    2°  h^rnatui© 

^o,  where  a  railway  company  issued  debentures  binding 
themselves  to  pay  a  principal  sum  within  a  year  with  interest 
at  six  per  cent.,  and  in  default  a  debenture  holder  recovered 
judgment  for  the  principal,  interest  and  costs ;  it  was  held  that 
the  original  debt  was  merged  in  the  judgment,  and  that  the 
debenture  holder  was  only  entitled  to  interest  on  the  judgment 
at  four  per  cent.  (o).  And  where  a  creditor  who  had  issued  an  * 
ekgit  and  extended  the  lands  of  his  debtor,  took  a  conveyance 
of  part  of  the  lands  extended  in  satisfaction  of  part  of  his  debt, 
it  was  held  that  his  tenancy  by  elegit  on  the  rest  of  the  lands 
was  extinguished,  and  that  his  judgment  was  satisfied  {p). 

Where  a  formal   legal  mortgage  is  executed  of  property  Mergrerof 
comprised  in  a  prior  equitable  charge  by  deposit  of  deeds  to  ^^^^^^ 
secure  the  same  debt,  the  prior  charge  will  be  merged  in  legal 
and  extinguished  by  the  formal  security,   except  so  far  as  ™^  *^*^* 
expressly  kept  alive  thereby.     So,  where  a  solicitor  took  a 
deposit  of  a  policy  to  secure  his  costs,  and  subsequently  made 
advances,  and  took  an  assignment  of  the  policy  to  secure  them, 
the  deed  saying  nothing  about  costs,  it  was  held  that  the  pos- 
session under  the  deposit  was  merged  in  the  possession  under 
the  deed,  and  that  the  policy  weus  a  security  for  the  advances 
only(g). 

If  there  be  a  joint  and  separate  bond  and  a  joint  warrant  of 
attorney  on  which  judgment  is  signed,  the  bond  is  merged,  and 
the  separate  security  gone  (r). 

A  lower  will  not  merge  in  a  higher  security  unless  they  be  Both  secmi- 
between  the  same  parties ;  so  the  interposition  of  a  trustee  will  b^,^  same 
prevent  the  higher  security  from  operating  as  a  merger  («).     It  partiW' 
is  no  bar  to  an  action  on  a  promissory  note  that  a  warrant  of 


(«)  Hohnet  y.  Bell,  3  Man.  &  Gr.  (r)  Exp,  ChriitU,  Mont.  &  Bl.  362. 
213. 

(o)  Be  Buropem  Central  Bail,  Co,,  4  («)  Eolnm  r.  BeU^  3  Man.  &  Gr. 

Ch.  B.  33,  G.  A.  213 ;  Ernes  y.  Widdotcson,  4  G.  &  P. 

(p)  KeleY,LardBexUy,nBe&Y.li,  161.    See  Otoen  y,  Samanf  Z  Mao.  & 

(g)  Vaughan  y.  Vanderstegen,  2  Drew.  G.  407 ;  Loehing  y.  Barker,  L.  R.  8  Ch. 

289.  30. 
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attorney  has  been  given  to  a  trustee  for  the  payee  of  the  note, 
and  judgment  heus  been  entered  up  thereon  (t). 

Where  a  mortgage  is  taken  to  secure  bills  of  exchange  or 
promissory  notes  at  maturity,  cfxe  must  be  taken  that  the 
remedy  on  them  is  not  merged  by  a  covenant  to  pay,  which  in 
such  case  should  be  with  a  trustee. 

Even  though  the  specialty  be  taken  subsequently  to  the  simple 
contract,  the  remedy  upon  the  latter  will  not  be  destroyed  imless 
the  remedy  on  the  specialty  be  co-extensive  (u).  And  to  work 
a  merger  the  remedy  given  by  the  higher  security  must  be 
co-extensive  with  that  given  by  the  original  lower  security,  and 
even  then  the  merger  will  be  prevented  if  it  appears  to  be  the 
intention  of  the  parties  that  the  original  security  should  remain 
in  force,  although  a  surety  under  the  original  instrument  is  not 
a  party  to  the  giving  of  the  subsequent  higher  security  (x). 
And  the  principle  of  transit  in  rem  judicatam  only  relates  to  the 
particular  cause  of  action  in  which  the  judgment  is  recovered, 
and  does  not  operate  upon  any  concurrent  remedy  which  the 
creditor  may  have,  until  it  be  made  productive  in  satisfaction 
to  the  party ;  and,  therefore,  in  a  case  where  three  joint  cove- 
nantors made  default  in  payment  of  a  debt  secured  by  the 
covenant,  and  one  of  them  thereupon  gave  a  bill  for  the  amount, 
upon  which  biU  judgment  was  recovered  in  an  action  against 
him,  it  was  held  that  the  judgment  was  no  bar  to  an  action  on 
the  covenant  against  the  three  (y). 

In  order  to  operate  as  a  merger,  the  subsequent  security  must 
be  effectual.  So  where  a  debtor  gave  an  equitable  charge  to 
secure  his  debt  containing  an  agreement  to  execute  a  legal  mort- 
gage, and  subsequently  executed  such  mortgage  accordingly, 
which  was  vitiated  by  an  intervening  act  of  bankruptcy,  it 
was  held  that  the  original  equitable  security  was  not  extin- 
guished (2). 

A  creditor,  having  a  charge  on  certain  funds  of  his  debtor  for 
a  part  of  his  debt,  does  not,  it  seems,  necessarily  extinguish  that 
charge  by  taking  a  subsequent  charge  on  the  same  fund  for  the 


it)  BeU  y.  Banki,  3  Man.  &  Gr.  258 
\u)  Twopenny  v.  Toungy  3  B.  &  C 
208  ;  AmeU  y.  Baker,  15  Q.  B.  20 
Skarpe  y.  Gihb»,  16  C.  B.  N.  S.  627 
Boater  y.  Mayor,  11  Jur.  N.  S.  566 
WettmoreUmd,  ^.  Co,  y.  FeUden^  (1891) 
3  Ch.  16. 


(x)  Oriental  F%n<me%alCk>rp,Y.Overend, 
Qumey  ^  Co,,  L.  R.  7  CJh.  147 ;  aff. 
on  other  points,  L.  R.  7  H.  L.  348. 
See  BeU  y.  Banke,  3  Man.  &  Gr.  268. 

(y)  Drake  v,  MitcheU,  3  East,  261, 
268 ;  BeU  y.  Banks,  $up, 

{z)  Exp,  Earvey,  1  M.  &  Chit.  261. 
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whole  of  the  debt;  and  acoording  to  Miln  v.  Walton  {a)y  and  Chap.LXH. 
the  observations  in  the  judgment,  a  creditor  does  not  merge  his        §  2. 
charge  on  the  debtor's  fund  by  taking  another  security  on  the 
same  fund,  for  both  the  sum  so  secured  and  another  sum  either 
due  to  himself  or  a  third  person. 

Express  or  implied  indications  of  intention  to  the  contrary  Merger 

.    .  .  excluded  by 

will  prevent  merger  of  the  original  debt  or  security.      So,  a  contrary 
recital  in  the  subsequent  security  that  it  is  given  by  way  of  intention, 
further  or  additional  security  will  exclude  merger  (b).     And  an 
expression  in  an  original  security  of  an  intention  that  its  terms 
shall  continue  during  the  subsistence  of  the  debt,  will  apparently 
have  the  same  effect. 

So  the  merger  of  a  security  in  a  judgment  does  not  affect  the  Rate  of 
rate  of  interest  if  the  intention  appears  that  the  original  interest  j^[|^^ei5^^' 
was  to  continue  so  long  as  the  debt  remained  unpaid.  Where  a 
security  was  expressly  given  to  cover  interest  at  7  per  cent,  as 
long  6U3  anything  remained  on  the  security,  it  was  held  that 
though  the  judgment  discharged  the  personal  covenant,  yet, 
that  so  long  as  any  money  could  be  recovered  in  an  action  for 
foreclosure  or  redemption,  any  property  comprised  in  the  security 
remained  charged  to  cover  the  difference  between  7  and  4  per 
cent,  (c)  ;  it  being  a  different  question  where  interest  is  claimed 
in  an  action  on  the  covenant,  and  where  it  is  claimed  in  a  fore- 
closure or  redemption  suit  as  the  price  of  redemption  (d).  The 
rule  is  that  though  a  covenant  for  payment  of  principal  will 
merge  in  a  judgment,  so  that  the  interest  after  judgment  will 
be  reduced  to  4  per  cent.,  yet  if  the  mortgage  is  in  such  a  form 
that  the  property  cannot  be  taken  out  of  the  hands  of  the  mort- 
gagee without  payment  of  principal  and  full  interest,  then  the 
mortgagee  will  be  entitled  to  full  interest,  notwithstanding 
judgment  on  the  covenant  (e). 

A  contrary  intention  so  as  to  exclude  merger  may  also  be  Indioaticm 
shown  by  the  acts  of  the  parties,  or  generally  by  the  circum-  SitemtlOT^y 
stances  of  the  transaction.      So  wh^re  a  lessee  holding  under  a  conduct,  &o. 
lease  for  forty-six  years,  subject  to  a  lease  in  possession  for 

(a)  2  Y.  &  0.  0.  0.  364.  14  Ch.  D.  49,  C.  A. ;  JExp,  Fewingt, 

\b)  Twopenny  v.  Young,  3  B.  &  Gr.  Re  8neyd,  26  Ch.  D.  338,  C.  A. ;  Ar- 

208  ;  Exp,  Fennellf  2  M.  D.  &  De  G.  buthnot  v.  Buneilall,  62  L.  T.  234. 

273.  {d)  Exp,  Feunngs,  Re  Sneyd,  sup.  at 

(c)  Fopple  V.  Sylvester,  22  Ch.  D.  98.  p.  360. 

See  also  Oook  y.  Fowler,  L.  R.  7  H.  L.  (e)  Economic  Life  Am,  Soe,  y.  Usbome, 

27  ;  Be  Roberts,  Goodekap  y.  Roberts,  (1902)  A.  0.  147. 
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Chap.LXIL  twenty  jears,  deposited  his  lease  by  way  of  equitable  mortgage, 
I  2.  and,  haying  sabseqnentlj  pttrchased  the  residue  of  the  term  to 
which  his  lease  was  subject,  he  deposited  that  lease  also  with 
the  same  party  to  secure  a  further  sum ;  it  was  held  that  the 
circamstanoes  of  the  transaction  indicated  an  intention  that  the 
former  security  should  not  merge  in  the  latter,  and  that  both 
deposits  were  good  equitable  mortgages  for  the  soms  thereby 
respectively  secured  (/). 


Section  HE. 


Novation. 


Definitiofii  of  ^ 
noyatioii. 


NoTfttum 
depends  on 
intention. 


L — Of  Hovation  generally. — The  benefit  of  a  security  may  be 
waived  by  the  acceptance  of  another  security  in  its  place,  though 
the  subsequent  security  is  not  of  a  higher  nature  than  the 
original  security ;  and  this  kind  of  exting^uishment  of  a  security 
was  called,  in  the  civil  law,  novatio. 

A  simple  novatw  is  where  the  debtor  remains  the  same,  and  a 
new  security  only  is  taken ;  a  nomtio  with  a  delegatio  is  where 
the  creditor  accepts  not  only  a  new  security,  but  also  accepts 
another  person  as  his  debtor  in  place  of  the  original  debtor  (g). 

It  has  also  been  seen  that  a  lower  security  will  generally  be 
merged  in  a  higher  security  subsequently  taken  by  the  same 
creditor  from  the  same  debtor  (A).  Where,  however,  two 
distinct  securities  of  equal  degree  are  successively  taken  for  the 
same  debt,  a  ccuse  of  novation  may  arise.  Whether  this  will  be 
so  or  not  depends  upon  the  intention  indicated  by  express 
declaration,  or  by  inference  from  conduct,  or  the  circumstances 
of  the  transaction. 

A  bond  accepted  by  a  creditor  from  the  executor  of  his  debtor 
in  lieu  of  the  original  bond  given  by  the  testator  was  held  to 
operate  to  discharge  the  former  security ;  and  such  creditor 
could  not  take  advantage  of  a  general  devise  by  the  testator  for 
payment  of  his  debts ;  nor  was  the  case  altered  by  the  fact  that 
the  substitution  of  the  bonds  arose  from  a  mistaken  notion  that 


(/)  ^p,  WhUbreadf  2  M.  D.  &  De 
G.  415. 


(^)  Colquliomi,Snin.Bom.OiY.Law, 
88.  1852—1855. 
(A)  Ante,  p.  1470. 
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the  remedy  on  the  original  bond  would  have  been  liable  to  be  Chap, 
barred  by  the  statute  {%),  §  3  (i). 

It  is  for  the  owner  of  the  estate  to  show  that  it  was  dis-  Burden  of 
charged  by  the  taking  of  the  new  security,  and  not  for  the  proof, 
creditor  to  disprove  the  substitution  of  the  new  security  for  the 
old. 

The  mere  acceptance  of  a  personal  security  for  interest  in  Security  for 
arrear,  or  other  charge,  whether  express  or  implied,  is,  therefore,  interest, 
not  a  waiver  of  the  original  security,  even  if  a  receipt  be  given 
for  the  amount  (A;),  though  it  is  considered  that  against  a  pur- 
chaser for  valuable  consideration  of  a  subsequent  interest  in  the 
estate  on  the  faith  of  an  assurance  (supported  by  the  receipt) 
that  no  interest  was  due  to  the  first  incumbrancer,  the  latter 
would  lose  his  remedy  against  the  estate  (/). 

The  absence  of  any  mention  of  the  original  security,  and  the  Indicatioii  of 
reservation  of  interest  at  a  different  rate  from  that  which  was 
secured  by  it,  have  been  treated  as  evidence  that  the  new  security 
was  taken  by  way  of  substitution  (m). 

In  order  to  constitute  a  valid  novation  coupled  with  a  delega-  Novationwith 
tion,  it  is  necessary  to  show  that  the  new  debtor  is  substituted 
for  the  original  debtor,  or,  in  other  words,  that  the  creditor  has 
intended  to  convert  the  new  debtor  into  his  sole  debtor,  and  to 
relejwe  the  original  debtor  (w).  It  is  obviously  to  the  advantage 
of  the  creditor  to  have  two  debtors  and  to  retain  whatever 
solvency  or  right  of  proof  there  may  be  against  the  old  debtor, 
notwithstanding  the  constitution  of  a  new  debtor,  and  accord- 
ingly the  discharge  of  the  former  will  not  be  readily  presumed 
without  dear  evidence  that  such  was  the  intention  (o). 

ii. — ^novation  on  Change  in  Partnership  Firm. — Questions  as  Partnership 
regards  novation  have  frequently  arisen  in  cases  of  change  ^°*^»  i^^®* 
of  partnership,   and,  in   reference   thereto,  it  is  enacted  by 
sect.   17,  sub-sect.   3,   of  the  Partnership  Act,   1890  (jt?),   as 
follows : — 

' '  A  retiring  partner  may  be  discharged  from  any  existing  liabilities 


(0  Shore  T.  Shore,  2  Ph.  378. 

(*)  Barrett  v.  JFeUe,  Prec.  Ch.  131 ; 
Eardwiek  t.  Mynd,  1  Anst.  Ill ;  Cwtie 
T.  Rtuh,  2  V.  &  B.  416 ;  Saunders  v. 
leelie,  2  Ba.  &  Be.  509 ;  £xp.  Itivolta, 
W.  N.  (1882)  76,  C.  A.  See  Fatten  v. 
Bond,  37  W.  R.  373. 

(/)  See  observations  of  Sir  A.  Hart, 
Kemmis  y.  Stepney,  2  MoU.  85. 


(m)  Be  Brettle,  BrettU  y.  Burdett,  2 
De  Q,  J.  &  S.  244. 

(n)  Bouse  v.  Bradford  Banking  Ch., 
(1894)  2  Oh.  32,  0.  A.  ;  aflP.  (1894) 
A.  0.  686. 

(o)  Per  Kekewich,  J.,  (1894)  2  Oh. 
at  p.  39.  See  as  to  dormant  partners, 
BoHnson  y.  Wilkinson,  3  Pri.  538. 

{p)  53  &  54  Viot.  0.  39. 
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Chap.LXn.  by  an  agreement  to  tbat  efPect  between  hiniBelf  and  the  members  of 
8  3  (ii).      ^^  ^^^'^  ^^  newlj  constituted  and  the  creditors,  and  this  agreement 

1-  may  be  either  express  or  inferred  as  a  fact  from  the  ootirse  of  dealing 

between  the  creditors  and  the  firm  as  newly  constituted." 

^oj^  of  rjTj^Q  discharge  of  a  retiring  partner  cannot  be  effected  by  an 

neoeflwrj  to     agreement  made  merely  between  himself  and  the  members  of 

notation.  ^®  ^®^  ^^™^"  ^  ^^^  ^®^  ^^"^  adopts  the  debt,  the  mere 
acquiescence  in  the  arrangement  by  the  creditor,  as  by 
accepting  interest  from  the  new  firm  on  the  debt  which  they 
have  adopted,  will  not  debar  the  creditor  from  his  remedies 
against  the  old  firm  who  were  the  original  debtors  (q).  In 
aU  such  cases  in  order  to  discharge  the  retiring  partner  it 
must  be  found  as  a  fact,  not  only  that  the  arrangement 
between  that  partner  and  the  new  firm  was  brought  to  the 
knowledge  of  the  creditor,  but  that  the  creditor  has  consented 
to  the  arrangement,  and  has,  in  fact,  either  expressly  or 
impliedly,  from  his  course  of  dealing  with  the  new  firm, 
adopted  them  as  his  sole  debtors  (r). 
Implication  On  dissolution  of  a  partnership  between  two  persons  it  was 
foom^ronduct  agreed  between  them  that  one  of  them  should  continue  the 
business,  undertaking  all  the  liabilities  of  the  firm ;  a  creditor 
of  the  firm,  with  full  knowledge  of  these  facts,  took  a  bill  for 
his  debt  from  the  continuing  partner  alone ;  it  was  held  that  by 
so  doing  the  creditor  had  shown  that  he  relied  on  the  continuing 
partner  alone  for  the  payment  of  his  debt,  and  that  the  retiring 
partner  was  discharged  {s). 
Continued  Where  a  creditor  with  knowledge  of  change  in  a  firm  has 

new^firaiT*  continued  his  dealings  with  the  new  firm  for  a  considerable 
period,  slight  circumstances  will  show  that  he  had  accepted  the 
liability  of  the  new  firm  {t) ;  as  where  no  alteration  was  made 
in  the  mode  of  carrying  on  the  business,  the  account  continued, 
and  the  existing  liabilities  discharged  or  diminished  from  the 
old  and  new  assets  indiscriminately  (u). 
Taking  freBh       So  where  money  had  been  deposited  with  a  firm  of  bankers 

security  from 


new  finn. 


(q)  Kincan  T.  KirtPan,  2  Cr.  &  M.  («}  Thompsim  v.  Pereepolf  6  B.  &  Ad. 

617  ;    Oouffh  v.  Davietf   4  Pri.  200  ;  525  ;  Evans  y.  Brumnumdj  4  Esp.  89  ; 

Blew  V.  7Fi/a(i,  5  C.  &  P.  897.     See  JReed  v.  JFhite,  5  Eap.  122. 

£t  Smith,  Knight  ^  Co,,  L.  R.  4  Ch.  {t)  Exp.  Jaekaon,  1  Yes.  Jun.   132; 

662  ;    E0    Thicker,   Tucker   v.    Tucker,  Exp,  Feele,  6  Ves.  604. 

(1894)  8  Ch.  429.  (m)  Eolfe  v.  Flower,  L.  R.  1  P.  C.  27. 

(r)  Lindlej  on  Partnership  (6th  ed.),  And  see  Commereidl  Bank  of  India,  16 

p.  264.  W.  R.  968,  C.  A. 
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and  deposit  notes  had  been  given  to  the  creditors,  and  upon  a  Chap.LXIL 

change  of  the  firm  a  circular  notice  of  the  change  was  sent  to      §  3  (ii). 

all  the  creditors  of  the  firm ;  new  deposit  notes  were  given  in 

some  cases,  and  in  others  interest  was  paid  by  the  new  firm  on 

the  old  notes ;  three  years  after  the  change  of  the  firm  the  bank 

stopped  payment  and  went  into  liquidation ;  it  was  held  that  in 

each  case  there  had  been  a  complete  novation  (x). 

Where  a  customer  of  a  bank  after  the  death  of  one  of  the 
partners  accepted  from  the  surviving  partner  a  fresh  deposit 
note  for  a  debt  due  from  the  bank,  it  was  held  that  there  was 
no  sufficient  evidence  of  novation  to  discharge  the  estate  of  the 
deceased  partner  (y) ;  but  it  was  held  otherwise  where  another 
customer  of  the  same  bank  withdrew  money  from  a  current 
account  and  placed  it  upon  a  deposit  account,  taking  a  deposit 
note  from  the  surviving  partner  (a). 

But  though  the  taking  of  a  new  security  for  an  old  debt  is  Reservation 
evidence  from  which  an  intention  to  discharge  the  retiring  ^^^rt* 
partner  may  be  inferred,  the  case  is  otherwise  if  the  creditor  retiring 
expressly  reserves  his  right  to  look  to  the  retiring  partner  as  P*"^®'* 
well  as  to  the  continuing  partners  for  payment  (a). 

Stronger  evidence  of  intention  to  discharge  a  retiring  partner 
is  apparently  required  where  no  new  partner  is  introduced  into 
the  firm  than  where  a  new  partner  is  so  introduced  (b). 

The  question  sometimes  takes  the  form  of  an  election  to  sue  Creditor 
the  new  firm ;  as  where  the  retiring  partner,  not  having  given  ^^  ^^ 
notice  of  the  dissolution,  was  liable  by  estoppel  for  goods  sup- 
plied before  notice,  but  was  not  jointly  liable  with  the  new  firm 
which  contained  a  new  partner,  the  creditor  by  suing  the  new 
firm  for  the  goods  supplied  before  and  after  the  notice  had 
elected  to  discharge  the  retiring  partner  (c). 

iii. — ^Novation  on  Amalgamation  of  Companies. — ^Where  a  new 
company  takes  over  the  assets  and  liabilities  of  a  company  in 
liquidation,  before  the  completion  of  the  winding-up  of  the 
latter,  whether  voluntarily  imder  a  reconstruction  or  an  amalga- 

(x)  Bilborough  y.  Eolmes^  5  Ch.  D.  {b)  See  Lodge  v.  Dieat,  3  B.  &  Aid. 

265.  611 ;  Lavid  v.  EUiee,  5  B.  &  Or.  196 ; 

{y)  Re  Heady  Read  ▼.  Head,  (1893)  3  the  rule  there  laid  down  that  in  suoih 

Oh.  426.  cases  fresh  security  most  be  given  oan- 

(z)  Re  Head,  Read  y.  Read  (No.  2),  not  now  be  sustained.    See  Thompson 

(1894)  2  Oh.  236,  0.  A.  v.  Perceval,  5  B.  &  Ad.  925. 

^^(a)  Bedford  v.  Deakin,  2  B.  &  Aid.  ^^j  ^^^^  ^  j^^^^^^  ^  ^pp  ^^  3^^^ 
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Chap.LXn.  mation,  or  comptilsorily  by  or  under  the  supervision  of  the 
§  3  (iii).      Court,  the  mortgagee  or  debenture  holder  will  generally  be 
either  satisfied  out  of  the  assets  of  the  old  company  before  the 
residue  of  such  assets  are  transferred  to  the  new  company,  or  he 
will  be  bound  by  an  arrangement  approved  of  by  the  prescribed 
majority  of  the  creditors  and  sanctioned  by  the  Court,  under 
which  he  must  look  solely  to  the  new  company  for  payment  for 
any  amount  of  his  claim  which  is  not  covered  by  the  value  of 
the  property  charged  (d).     Upon  completion  of  the  winding-up 
of  the  old  company  it  is  defunct,  and  no  further  claim  can  be 
made  against  it,  so  that  there  can  be  no  question  as  to  the 
continuing  liability  of  that  company ;  the  only  question  which 
can  arise  is  as  to  whether  the  creditor  of  the  old  company  has 
so  adopted  the  new  company  as  his  debtor  in  the  place  of  the 
old  company  as  to  entitle  him  to  support  his  claim  as  against 
the  new  company. 
Amalgama-         The  question  of  novation  as  regards  companies  is  of  import- 
jj^^^^        ance  to  mortgagees  of  policies  of  life  assurance  or  other  claims 
oompanieB.       against  an  insurance  society  or  company,  inasmuch  as  it  would 
seem  that  a  mortgagor  may,  by  assenting  to  a  novation,  change 
the  character  of  the  security  without  the  mortgagee's  consent. 
Adoption  of         Thus  where  a  policy  of  life  assurance  was  assigned  by  way  of 
new  company   mortgage,  and  the  insuring  company  was  subsequently  amalga- 
mated with  another  company,  it  was  held  that  the  mortgagor, 
by  receiving  the  amalgamation  policies  and  thereafter  paying 
the  premiums  to  the  new  company,  had  adopted  the  latter  as 
his  sole  debtor,  and  that  the  mortgagee  was  bound  by  the 
novation  (e). 
What  is  ^^  order  to  create  a  novation  on  the  amalgamation  of  oom- 

Buffioient         panics,  there  must  be  more  cogent  evidence  than  in  the  case  of 

GVidsnoG  ox  •         *^ 

novation  Ordinary  partnerships.     "  The  union  of  two  companies,  formed 

^i^L  originally  under  separate  deeds,  by  which  the  proprietors 
respectively  stipulated  for  a  limited  liability,  viz.,  a  liability  to 
the  extent  of  the  assets  and  of  the  calls  due  from  themselves,  is 
a  very  different  thing  from  the  admission  of  a  new  partner  into 
an  existing  firm,  with  all  the  usual  consequences  of  such  an 
admission;  and  the  abandonment  by  a  creditor  of  a  written 
definite  contract  with  one  company  for  an  unwritten  engagement 
by  a  new  company,  to  be  arrived  at  through  the  medium  of  very 

(d)  See  ante^  p.  1164.  (e)  JFmoinck's  Com^  15  S.  J.  767. 

Sea  VwianU  date,  18  S.  J.  768. 
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Bpeoial  arrangements  between  the  two  oompanies,  is  a  matter  Chap.LXII. 
requiring  far  more  cogent  and  precise  proof  than  the  assumption     §  3  (iii). 
by  a  continuing  customer  of  the  liability  of  the  firm  with  which 
he  continues  his  dealing  in  lieu  of  that  of  its  immediate  prede- 
cessor "(/).  # 

By  the  life  Assurance  Companies  Acts  Amendment  Act, 
1872  {g)y  it  is  enacted  as  follows  : — 

Sect.  7.  "  Where  a  company,  either  before  or  after  the  passing  R^OTjationfl 
of  this  Act,  has  transferred  its  business  to,  or  been  amalgamated  as  to 
with  another  company,  no  policy  holder  in  the  first-mentioned  novations 
company  who   shall   pay   to   the   other  company  the   premiums  J^i?^^^^ 
accruing  due  in  respect  of  his  policy,  shall,  by  reason  of  any  such     ®   ®"' 
payment  made  after  the  passing  of  this  Act,  or  by  reason  of  any 
other  act  done  after  the  passing  of  this  Act,  be  deemed  to  have 
abandoned  any  claim  which  he  would  have  had  against  the  first- 
mentioned  company  on  due  payment  of  premiums  to  such  company, 
or  to  have  accepted  in  lieu   thereof  the  liability  of  the  other 
company,   unless  such    abandonment  and  acceptance  have  been 
sig^fied  by  some  writing  signed  by  him  or  by  his  agent  lawfully 
authorized." 


If  any  policy  holder,  whether  a  member  or  not,  with  know-  Endorsement 
ledge  of  the  items  of  the  union  between  two  societies,  has  his  ^*  V^^^* 
policy  indorsed  with  an  indorsement  which  purports  to  create  a 
new  contract  with  the  amalgamating  society,  there  is  nova- 
tion (h).  So  if  any  policy  holder,  whether  a  member  or  not, 
even  without  a  knowledge  of  the  particulars  of  the  arrangement, 
has  his  policy  so  indorsed,  a  novation  takes  place  (»').  So  where 
the  policy  holder  executed  the  deed  of  settlement  of  the  new 
company  (k). 

So  where  a  policy  holder,  whether  a  member  or  not,  claims  Receipt  for 
and  receives  a  bonus  from  the  new  society,  and  gives  a  receipt  ^'*"^- 
in  writing   for    it    as    being  a  bonus    distinctly  from    that 
society  (/). 

Before  the  passing  of  this  Act  it  was  held  that  in  order  to  BecisionB  as 
show  that  there  had  been  a  novation  on  the  amali^amation  of  ^  jo^^^on 

o  under  zonner 

two  insurance  companies,  it  was  not  necessary  for  a  new  policy  law. 


(/)  Per  Lord  Hatherley,  0.,  in  Ee  364. 
Family  Endoument  Soe.y  L.  R.  5  Gh.  (•)  Grififht*  Casey  L.  R.  6  Ch.  374. 

118,  at  p.   133.     See  also  :Re  Anchor  {k)  FlemingU  Ckue,  L.  B.  6  Gh.  393. 

Auurance  Co,^  L.   R.  5  Ch.  632,  at  (/)  Be  Anchor  Assurance  Co.,  L.  R. 

p.  638.  6  Gh.  632.      See  Me  Times  Life  As- 

(p)  35  &36yiot.  o.  41.  mrance,  %e,  Co.^  L.  R.   6  Gh.   381; 

(A)  Be  Evtmi  Claim,  L.  B.  16  Eq.  Spencer's  Case,  L.  B.  6  Gh.  362. 
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Chap.LXII.  to  be  taken,  or  for  the  old  policy  to  be  indorsed,  or  that  there 
§  3  (iii).  should  be  any  agreement  in  writing  by  the  insured  to  look  for 
payment  to  the  new  company  in  substitution  for  the  old  com- 
pany, but  that  the  contract  of  novation  might  be  proved  by 
•  implication  from  the  conduct  of  the  insured  (m).  It  was  also 
held  that  if  a  policy  holder,  not  being  a  member,  was  merely 
f  urmshed  with  notice  by  a  circular  not  containing  the  whole 
arrangement,  that  would  not  be  sufficient  (n). 

If,  with  knowledge  of  the  mutual  arrangement  and  the  terms 
thereof,  a  policy  holder,  not  being  a  member,  and  not  having  his 
policy  indorsed,  paid  his  premiums  to  the  amalgamating  society 
at  their  office,  and  received  the  receipt  as  of  that  society  without 
more,  even  that  was  formerly  sufficient  to  create  novation.  "  If 
he  knows  all  that  has  been  done,  and  takes  the  receipts  from 
the  new  company,  that  will  be  an  acceptance  of  the  new  com- 
pany "  (o) ;  but  not  where  the  receipt  implied  an  incorporation 
rather  than  a  transfer  of  the  business  {p) ;  nor  where  an  annui- 
tant received  his  annuity  from  the  new  company,  but  refused  to 
join  in  the  transfer  (^). 

It  is  conceived  that  the  above  rules,  or  the  principles  on  which 
they  are  founded,  would  now  apply,  with  necessary  modifications, 
to  claims  of  creditors  against  amalgamating  companies,  other 
than  companies  coming  within  the  Act  above  referred  to. 
DedflioDfl  With  regard  to  novation  in  cases  relating  to  companies,  other 

^1872**^  ^^  ^^^^  cases  of  policies  of  life  assurance  coming  under  the  pro- 
visions of  the  Act  of  1872,  the  following  points  have  been 
decided. 
AH  parties  In  the  case  of  companies,  no  less  than  in  the  case  of  partner- 

must  oonour.  stip  firms,  in  order  to  constitute  a  novation  so  as  to  entitle  a 
creditor  to  sue  or  prove  in  winding  up  against  the  company  to 
which  the  business  and  liabilities  of  the  company  originally 
liable  have  been  transferred,  it  must  be  tripartite ;  the  creditor, 
the  original  debtor,  and  the  new  debtor  must  all  be  parties 
toit(r). 

(»i)  ffort^s  Case,  1  Ch.  D.  307,  0.  A. ;  D.  391,  C.  A.    But  see  ConquettU  Case, 

Dowses  Case,  3  Ch.  D.  384,  0.  A.  1  Ch.  D.  334,  C.  A. 

(«)  Re  Manchester,  ^.Assoeiation  Co,,  (p)  Manchester,  fe.  Ass.  Co,,  L.  R. 

L.  R.  6  Ch.  640 ;  Se  Anchor  Assurance  5  Ch.  640. 

Co.,  L.  R.  6  Ch.  632.  {g)  India  and  London  Life  Ass.  C^., 

(o)  Natiotial  Provincial,  ^e.  Society,  L.  R.  7  Ch.  661. 

9  Eq.  306,  313  ;  The  Times  Life  Ass.,  (r)  Re  Manchester  and  London  Life, 

L.  R.  6  Ch.  381,  394  ;  Cocker's  Case,  %c.  Assoc.,  L.  R.  9  Eq.  643,  at  p.  649, 

3  Ch.  D.  1,  C.  A. ;  Miller's  Case,  3  Ch.  per  Bacon,  V.-C. 
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A  company  granted  an  annuity,  charged  npfon  the  assets  of  CSiap.LZII. 
the  company,  and  was  subsequently  dissolved,  and  its  assets  §  3  (ill). 
were  transferred  to  another  company ;  the  annuitant  received 
his  annuity  under  the  grant  from  the  old  company  up  to  the 
amalgamation,  and  afterwards  from  the  new  company,  and  gave 
receipts  in  the  name  of  that  company;  his  grant  was  never 
exchanged  for  a  grant  from  the  new  company,  and  he  was  never 
asked  to  enter,  nor  did  he  enter,  into  any  express  contract  with 
the  new  company;  it  was  held  that  there  was  no  sufficient 
indication  that  he  had  accepted  the  new  company  in  substitution 
for  the  old  company,  as  he  might  well  have  supposed  that  the 
new  company  paid  the  annuity  out  of  the  assets  of  the  old 
company,  and  as  their  agents  (s). 

Where  an  annuitant  had  rejected  a  proposal  that  his  contract 
with  the  company  who  granted  the  annuity  should  be  transferred 
to  another  company,  it  was  held  that  his  receipt,  with  knowledge 
of  the  amalgamation,  of  his  annuity  from  the  new  company  did 
not  constitute  a  novation  (t). 

Where  the  business  of  a  banking  company,  of  which  a  person 
was  a  creditor  for  a  sum  on  deposit  at  interest,  was  transferred 
to  another  company,  and  the  creditor  himself  received  no  notice 
of  the  transfer,  but  until  the  new  company  was  being  wound 
up  the  interest,  as  it  became  due,  was  sent  to  an  agent  of  the 
creditor  together  with  letters  headed  with  the  name  of  the  new 
company,  it  was  held  that  the  creditor  was  not  shown  to  have 
accepted  the  new  company  as  his  debtor  in  substitution  for  the 
old  company  (w). 

(»)  He  Family  Endowment  8oe.,  L.  B.  (u)  He  Commercial  Bank  of  India  and 

5  Ch.  118,  132,  137.  the  East,  16  W.  B.  958.     See  also  Be 

(0  Ee  India  ^  London  Life  Asiurance  Smith,  Knight  ^  Co,,  L.  B.  4  Ch.  662, 

Co.,  L.  B.  7  Ch.  661.  anU,  p.  1476. 
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OF  coyrRACT  SEcnanEs  (other  tms 

MORTGAGES)  FOR  DEBTS  AM)  LOANS. 


GHAFTEB  LXnL 

OF  FLEDGES. 

Sbctioh^  I. 

Of  Okdixabt  Plkdges  ok  Pawns. 

DeBrntioaoi   L — ^Vatnre  and  EflBset  of  a  Pledge  or  Pawn. — A  pledge  or  pawn 
V^*^'  (far  these  words  are  used  indifferentlj  in  English  law  to  express 

the  same  kind  of  transaction)  has  heen  defined  hj  8ir  William 
Jones  as  ^  a  hailment  of  goods  hj  a  dehtor  to  his  creditor  to  he 
kept  till  the  debt  is  discharged"  (a).  Lord  Holt,  discussing 
the  different  kinds  of  baihnents  in  Coggs  y.  Bernard  {h)  (the 
leading  case  on  the  subject),  says  that  a  pledge  is  *'  when  goods 
or  chattels  are  delivered  to  another  as  a  pawn^  to  be  a  security 
to  him  for  money  borrowed  of  him  by  the  bailor ;  and  this  is 
called,  in  Latin,  vadium^  and  in  English,  a  pawn  or  pledge." 

Pothier  gives  a  somewhat  similar  definition,  saying  that  a 
pledge  or  pawn  is  a  contract  by  which  the  debtor  gives  to  his 
.  creditor  a  thing  to  detain  as  a  security  for  his  debt  which  the 
creditor  is  bonnd  to  return  when  the  debt  is  paid  {c),  Mr.  Jus- 
tice Story  {d)  points  out  that  though  these  definitions  are  in  the 
main  sufficiently  descriptive  of  the  nature  of  the  contract  of 
pledge,  they  are  limited  to  cases  where  a  thing  is  given  as  a 
mere  security  for  a  debt,  but  that  a  pawn  may  well  be  given 
as  a  security  for  any  other  engagement ;  he  therefore  defines 

(a)  Jones  on  Bailments,  117.  {c)  Pothier,  de  Nautifisement,  Art. 

(4)  2  Ld.  Eaym.  909.  913.  ^St^^^n  automto.  s.  286. 


NATUEE,  ETC.  OP  PLEDGES  OK  PAWNS.  1483 

pledge  to  be  "  a  bailment  of  personal  property  as  a  security  for       Chap, 
some  debt  or  engagement."  LXin. 

It  is  of  the  essence  of  the  contract  that  the  thing  should  be      ^     ^^^' 
delivered  as  a  security  for  some  debt  or  engagement  of  the  J>ebt  essential 
pledgor  or  some  other  person,  and  it  may  be  for  any  debt  past 
or  future,  and  upon  condition  or  absolutely,  and  for  a  limited  or 
indeJBnite  time  {e) ;  and  it  may  be  express  or  implied,  and  for 
any  engagement  or  contract  whatever  (/). 

A  pledge  or  pawn  being  a  species  of  bailment,  actual  or  con-  Delivery 
structive  delivery  of  the  thing  pledged  is  an  essential  element  of  S^^. 
the  contract ;  without  delivery,  the  pledgee  obtains  no  right  of 
property  in  the   thing;   and  if  he  parts  with  the  thing  he 
generally  loses  the  benefit  of  his  security  (g). 

Herein  lies  an  important  distinction  between  a  pledge  and  Pledge  and 
a  mortgage.     Transfer  of  possession  is,  as  has  been  seen,  not  S^^dshed. 
essential  to,  and  in  practice  seldom  accompanies,  a  mortgage 
transaction,  which  is  effected  by  means  of  a  conveyance  or 
assurance  of  the  title. 

A  mortgage  passes  the  whole  legal  interest  conditionally  to  Difference  aa 
the  mortgagee.    If  the  thing  mortgaged  is  not  redeemed  at  the  J^^^Sj^™ 
specified  time,  the  mortgagee's  title  becomes  absolute  at  law,  and  pledgee, 
but  in  equity  enforceable  only  by  foreclosure  or  sale,  and  in  the 
meantime  subject  to  the  mortgagor's  right  to  redeem.   So,  when 
there  is  a  deposit  of  title  deeds,  the  Court  treats  that  as  an 
agreement  to  execute  a  legal    mortgage,  and,  therefore,   as 
carrying  with  it  all  the  remedies  incident  to  such  a  mort- 
gage {h).    But  in  the  case  of  a  pledge,  the  pledgee  has  a  special 
property  only  in  the  goods  pledged  to  detain  them  for  his 
security,  the  general  property  continuing  in  the  pledgor  {%), 

It  has  been  seen  {k)  that  the  Courts  of  Equity  found  it  neces-  Bedemption 
sary,  in  order  to  mitigate  the  hardship  arising  from  a  strict  ^  P®^* 
enforcement  of  the  express  terms  of  a  legal  mortgage,  to  impose 
upon  the  mortgagee  the  obligation  to  allow  the  mortgagor  to 
redeem  on  payment  of  principal,  interest,  and  costs,  notwith- 
standing that  a  forfeiture  had  been  incurred  at  law  by  non- 
payment on  the  day  named  in  the  contract.  In  the  case  of 
pledges,  however,  no   such  interference  has  been  necessary. 

(e)  Exp.  Oekenden,  1  Atk.  236 ;  Coles  (h)  Carter  y.  Wake,  4  Ch.  D.  605. 

T.  /owe*,  2  Vem.  692.  (0  Jones  v.  Smith,  2  Vee.  Jun.  372, 

(/)  Story  on  Bailments,  s.  300.  at  p.  378 ;  Liekbarrow  y.  Maton^  2  T.  B. 

{fj  Myall  ▼.  Rolle,  1  Atk.  164.    See  63. 
Meev^  Y.  Capper y  6  Bing.N.  C.  140, 141.  (k)  Ante^  p.  11. 
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Chap.       Aooording  to  the  well-settled  terms  of  a  contraot  of  pledge,  erenr 
TiXTiT.      £1  ^  ^^Q  jg  gj^  f^j  redemption,  the  eflPeot  is  merely  to  render 

9  ^  ^^^*  exerciseable,  on  default  in  payment  at  the  appointed  time,  the 
pledgee's  right  of  sale  ;  but  if  he  does  not  choose  to  exercise  the 
power,  he  will  still  retcdn  the  chattels  as  a  pledge  subject  to 
redemption  on  tender  of  the  money  due,  when  his  special  pro- 
perty win  be  determined  (/)  and  he  will  be  compellable  to 
restore  the  property  to  the  pledgor  (w). 

Neither  prescription  nor  the  Statutes  of  limitation  run 
against  the  right  of  redemption  after  the  day  fixed  for  pay- 
ment (n).  However,  after  a  long  lapse  of  time,  if  no  claim  for 
a  redemption  is  made,  the  right  will  be  deemed  to  be  extin- 
guished ;  and  the  property  will  be  held  to  belong  absolutely  to 
the  pledgee  (o). 

In  the  case  of  an  ordinary  pledge,  where  no  time  is  fixed  for 
redemption,  it  has  been  held  that  the  pledgor  may  redeem  at  any 
time  during  his  own  life,  but  that  no  right  of  redemption  will 
be  allowed  after  his  death,  the  right  being  personal  to  him  (p). 

Inasmuch  as  the  contract  of  pledge  is  construed  and  enforced 
in  strict  accordance  with  its  terms  and  the  legal  rights  of  the 
parties,  it  follows  that  a  decree  for  foreclosure  cannot  be  made 
at  the  instance  of  a  pledgee,  for  foreclosure  is  merely  the  re- 
moval of  a  stop  put  by  equity  on  the  enforcement  by  a  creditor 
of  his  legal  remedies  under  his  security  (g).  If,  however,  a 
pledgor  brings  an  action  for  redemption  against  the  pledgee, 
who  refuses  to  restore  the  property,  the  dismissal  of  such  an 
action  is  tantamount  to  foreclosure ;  and  the  usual  decree  orders 
that  the  pledgor  shall  redeem  within  a  certain  time  or  be  fore- 
closed (r). 

Upon  tender  by  the  pledgor  of  the  debt,  the  property,  not- 

S^i^ed^ir?^  withstanding  the  pledgee's  refusal  to  accept  payment,  is  revested 

immediately  without  claim  or  reconveyance  («).      A  pledgor 

may  sue  for  goods  detained  after  tender  (t) ;  but  it  seems  that 

the  property  would  not  be  revested  on  tender  by  one  of  several 


Foreolofiiire. 


Tender 


(/)  MartindaU  y.  Smith,  1  Q.  B. 
389  ;  Bank  of  New  South  Wales  y. 
O'Connor^  14  App.  Ca.  273  at  p.  282. 

im)  See  Story,  s.  346. 

(w)  Kemp  V.  Westbrook^  1  Ves.  Sen. 
278. 

(o)  Story,  s.  346.  See  Loekwood  y. 
Ewer,  2  Atk.  303,  a  case  of  mortgage. 

(p)  Rateliff  y.  Davis,  1  Bulatr.  29 ; 
Yelv.  178  ;  Kemp  v.  Westbrook,  sup. 


{q)  Carter  y.  Wake,  4  Ch.  D.  605 ; 
Harrold  v.  Plmty,  (1901)  2  Ch.  314. 

(r)  See,  for  forms  of  order,  Seton  on 
Decrees  (6th  ed.),  p.  2000. 

(»)  Noy,  137  ;  Rateliff  y.  Davis,  1 
Bolstr.  29  ;  Gro.  Jac.  244  ;  Coggs  y. 
Bernard,  Lid.  Baym.  909 ;  Isaaek  y. 
Clark,  2  Bnlstr.  306  ;  BgaU  y.  Bowles^ 
1  Atk.  167: 

{t)  5  Com.  Dig.  148a. 
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joint  owners  (u).    The  neoessity  of  actual  payment  on  tender  in  Chap, 

order  to  revest  the  property  in  the  pledgor  is  not  done  away  I«XIlI. 

with  hy  the  fact  that  the  pledgee  has  set  up  a  daim  to  the  8  ^  W* 
absolute  ownership  of  the  goods  {x). 


ii. — ^DeUvery  of  PossesBlon. — ^Delivery  of  possession  may  be 
either  actual  or  oonstruotiye  and  symbolic.  What  is  sufficient 
to  constitute  a  constructiye  delivery  is  sometimes  a  matter  of 
nicety  (y). 

If  actual  delivery  be  from  circumstances  impossible,  construe-  ConsfcrootiTB 
tive  delivery  will  be  sufficient  (a).  So,  in  the  case  of  an  assign-  ^®^* 
ment  of  a  ship  at  sea  (a),  or  in  a  foreign  port  (6),  the  delivery  of 
the  mimiments  of  title  (attended  with  such  formalities  as  the 
statute  law  requires)  will  be  sufficient ;  so  also  the  delivery  of 
bills  of  lading  of  goods  at  sea  (o),  or  warrants  of  goods  in 
transitu  (d). 

Similarly,  where  actual  delivery  has  been  made  as  nearly 
as  may  be,  as  where  goods  are  bulky  and  are  in  a  warehouse 
and  the  key  of  the  warehouse  is  delivered  (e). 

So,  also,  where  goods  were  stored  in  a  customs  warehouse, 
subject  to  customs,  freight,  and  storage,  a  note  of  the  pledge 
thereof,' entered  in  the  book  of  the  customs  officer,  was  held  to 
be  a  sufficient  constructive  delivery  (/). 

The  possession  from  the  symbolical  delivery  by  a  key  or  bill 
of  lading  cannot,  it  would  seem,  be  affected  by  possession  being 
gained  by  means  of  a  false  key  or  false  bill  of  lading  (g). 

Again,  the  delivery  of  part  of  goods  may  be  a  delivery  in  the  Beliyery  of 
name  of  the  whole ;  and,  if  such  is  shown  to  be  the  intention  of  ^!^e^f 
the  parties,  partial  delivery  may  constructively  operate  as  a  whole, 
sufficient  delivery  of  the  whole  {h) ;  but  it  seems  that  the  burden 
of  proof  lies  on  the  party  asserting  that  such  was  the  inten-  . 


(m)  May  Y.  Harvey,  13  East,  197 ; 
Rarper  y.  Godsell,  L.  B.  6  Q.  B.  422. 
(x)  Tungmann  y.  Briesmann,  W.  N. 
(1892)  162. 

(y)  See  Martin  y.  Seid,  1 1  C.  B.  N.  S. 
730,  739  ;  Dmald  y.  Suckling,  L.  B.  1 
Q.  B.  687. 

(«)  James  y.  Whitbread,  11 C.  B.  406 ; 
Maughan  y.  Sharpe,  17  C.  B.  N.  S.  483, 
and  cases  cited  inf, 

Atkinson  y.  Maling,  2  T.  B.  462. 
Szp.  Bation,  3  Bro.  C.  C.  362. 
Brown  y.  HMtheote,  1  Atk.  160 ; 
Barber  y.  Meyertiein,  L.  B.  4  H.  L. 


317. 

(d)  Bxp,  Flyn,  1  Atk.  185. 

(e)  West  y.  Skip,  I  Yes.  Sen.  244 ; 
Smith  y.  Smith,  Stra.  266.  See  Meyer- 
atein  y.  Barber,  L.  B.  2  G.  P.  38,  at 
p.  62;  Silton  y.  Tucker,  39  Gh.  D. 
669. 

(/)  Toung  y.  Lambert,  L.  B.  3  P.  0. 

142. 
(g)  Meyer$tein  y.  Barber,  tup, 
{h)  Crawshay  y .  Fades,  1 B.  & Gr.  181 ; 

Tanner  y.  ScoveU,  14  M.  &  W.  28  ; 

Hammond  y.  Anderson,  1  B.  &  P.  N.  B. 

69. 
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Chap. 

liXm. 

§  1  (ii). 


ConstniotiYd 
delivery  by 
warranto  or 
orders. 


Deliyery 

Bubseqaenito 

advanoe. 


tLOii(t).  It  has  been  laid  down  that  ^'the  deliverj  of  part 
operates  as  a  oonstructive  delivery  of  the  whole  only  where  the 
delivery  of  part  takes  place  in  the  course  of  the  delivery  of  the 
whole,  and  the  taking  possession  by  the  buyer  of  that  part  is  the 
acceptance  of  constructive  possession  of  the  whole  "  (k). 

Warrants  or  orders  for  delivery  of  goods,  by  indorsement  or 
otherwise,  are  documents  of  title,  the  delivery  of  which  may 
pass  the  property  in  the  goods  by  way  of  pledge  without 
physical  change  of  possession  (/).  So  where,  upon  a  verbal 
agreement  for  a  loan  on  the  security  of  furniture  belonging  to 
the  borrower  which  was  stored  in  a  warehouse,  the  borrower 
signed  and  handed  to  the  warehouseman  a  delivery  order,  it  was 
held  that  the  transaction  was  a  pledge,  and  that  the  delivery 
order  was  equivalent  to  actual  possession  by  the  lender,  not 
requiring  registration  as  a  bill  of  sale  {m).  But  wharfingers' 
certificates  that  goods  are  lying  at  a  specified  place  ready  for 
delivery  are  not  sujficient  to  pass  the  property  in  the  goods  (n). 

It  is  not  essential  to  a  pledge  that  the  delivery  of  the  goods 
should  be  contemporaneous  with  the  advance ;  it  is  sufficient  if 
the  goods  are  delivered  within  a  reasonable  time  after  the 
advanoe,  in  accordance  with  a  contract  to  pledge  (o). 


Fledge  miut        ill — ^tle  of  Pledgor. — ^It  is  not  indispensable  that  the  pledge 

be  by  or  with  ghould  belong  to  the  pledgor;  it  is  sufficient  if  it  is  pledged 

owner.  with  the  authority  or  consent  of  the  owner  {p).     The  pledgor 

impliedly  undertakes  that  he  has  an  interest  in  the  pledge,  and 

that  it  shall  be  made  effectual  to  answer  the  obligation  (q). 

A  power  of  attorney  to  sell  and  dispose  of  government 
securities  does  not  authorize  the  donee  to  pledge  them  (r). 

A  pledge  of  goods  by  a  person  in  possession,  who  is  not  the 
true  owner,  will  in  all  cases  be  good  as  between  the  parties 
themselves,  but  the  question  whether  the  true  owner  can  assert 


(i)  JKifwp  V.  Folk,  7  App.  Oa.  673, 
686. 

{k)  Per  Willes,  J.,  in  JBoUon  v. 
Zaneathirs  and  Torhshire  RaiL  Co,, 
L.  R.  1  C.  P.  431,  at  p.  440. 

(/}  CharUsworth  y.  Mills,  (1892)  A.  C. 
231. 

(ffi)  Gh^iffg  y.  Niational  Quardian  Ass. 
Co.,  (1891)  3  Ch.  206. 

(n)  Ounn  y.  Bolekow,  Vattghan  %  Co., 
L.  K.  10  Ch.  491. 

(o)  EiUon  y.  Tuek$r,  39  Oh.  D.  669. 


See,  as  to  refusal  to  deliyer  up  posBes- 
sion  of  goods  pnrsoant  to  oontraot. 
West  y.  Skip,  1  Yes.  Sen.  239,  at  p.  244. 

(p)  Story  on  Bailments,  s.  291.  See 
Nahmaschinen  Fabrik  GsseUsehaft  y. 
Fiekford^  Co.,  W.  N.  (1888)  140. 

{q)  Story  on  Bailments,  8.  311.  See 
per  Pollock,  C.  B.,  in  Chseseman  y. 
Fxall,  6  Exoh.  341. 

(r)  Joumef^'off  Coondoo  y.  Watson,  9 
App.  Oa.  661,  P.  0. 
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his  own  superior  right  of  property  mil  depend  upon  the  cirouin-       Chap. 
stances  attending  the  transaction  («).  :.. 

If  goods  are  sold  or  agreed  to  be  sold,  but  the  sale  has  not  8  ^  \MV' 
been  completed  by  reason  of  the  goods  not  haying  been  delivered  Sale  of  Qooda 
to  the  purchaser,  or  of  the  purchase-money  not  having  been 
paid,  the  seller  or  purchaser,  as  the  case  may  be,  in  possession 
of  the  goods,  can  effectually  pledge  them  to  a  person  acting 
bond  fide  and  without  notice,  so  as  to  oust,  to  the  extent  of  the 
security,  all  claim  or  lien  of  the  other  party  to  the  sale. 

By  the  Sale  of  Goods  Act,  1893  (^),  it  is  enacted  as 
follows : — 

Sect.  25. — "  (1.)  Where  a  person  having  sold  goods  continues  or  Sellepor 
is  in  possession  of  the  goods  or  of  the  documents  of  title  to  the  goods,  buyer  in 
the  delivery  or  transfer  to  that  person,  or  by  a  mercanlile  agent  poaseBsioii 
acting  for  him,  of  the  goods  or  documents  of  title  under  any  sale,  ***^  ^®- 
pledge,  or  other  disposition  thereof,  to  any  person  receiving  the 
same  in  good  faith  and  without  notice  of  the  previous  sale,  shall  have 
the  same  effect  as  if  the  person  making  the  delivery  or  transfer  were 
expressly  authorized  by  the  owner  of  the  goods  to  make  the  same. 

"  (2.)  Where  a  person  having  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods  or 
the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or 
documents  of  title,  under  any  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receivings  the  same  in  good  faith  and 
without  notice  of  any  lien  or  other  right  of  the  original  seller 
in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  a  mercantile  agent  in 
possession  of  the  goods  or  documents  of  title  with  the  consent  of 
the  owner. 

'^  (3.)  In  this  section  the  term  'mercantile  agent '  has  the  same 
meaning  as  in  the  Factors  Acf 

The  hirer,  under  a  hire-purchase  agreement,  is  not  a  person 
who  has  "  agreed  to  buy  goods  "  unless  he  is  under  a  binding 
agreement  to  buy  them(w).  The  words  "obtains  with  the 
consent  of  the  seller"  have  been  considered  in  a  recent 
case  {x). 

In  cases,  other  than  those  of  incomplete  sales  of  goods,  the 
statute  does  not  apply;  and  accordingly,  in  such  cases,  as 
against  the  real  owner,  the  pawnee  wiU  not  require  a  special 


(«)  Stor7onBailment8,s.291;  QaHh         («)  Helby  y.  Matthews,  (1895)  A.  0. 

V.  Soward,  6  0.  &  P.  846,  860.  ^71.        ,         ^   , 

(x)  CahnY.rockeUSUamFachsiOo.. 
(0  66  &  67  Viot.  0.  71.  (1899)  1  Q.  B.  648,  0.  A. 
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property  in  the  chattel  if  the  person  who  assumes  to  pledge  be 
himself  without  title,  for  the  pawnee  can  have  no  greater  right 
than  the  pawnor  (y).  A  custom  that  a  pledge  by  a  stranger  in 
market  overt  in  London  binds  the  owner  is  bad  (2;). 

A  partner  having  power  to  borrow  has  an  implied  authority 
to  pledge  the  chattels  of  the  firm  to  secure  the  payment  of  a 
present  loan  or  an  antecedent  debt  (a).  And  one  of  several 
persons,  who  join  in  the  purchase  of  goods  to  be  sold  for  their 
common  profit,  has  a  similar  authority  to  bind  his  co-adventurers 
by  pledge  of  the  goods  {b). 

The  mere  possession,  obtained  through  false  representations, 
of  a  document  of  title  to  a  chattel  will  not  support  the  title  of 
a  bond  fide  pawnee  of  the  chattel  for  value,  though  without  notice 
of  the  pledgor's  want  of  title  {c)  ;  and  even  where  the  pawnor 
remaining  in  possession  for  a  limited  purpose  under  the  original 
contract  to  pawn,  or  by  the  fraudulent  use  of  a  document  of 
title  affects  to  pledge  the  chattel  to  another,  the  right  remains 
in  the  first  pawnee,  though  the  second  has  actually  obtained 
possession  and  sold  the  chattel  (d). 

The  general  rule  at  common  law  is  that,  to  make  a  sale  or 
pledge  valid  against  the  owner  of  the  goods  sold  or  pledged,  it 
must  be  shown  that  the  seller  or  pledgor  had  authority  from  the 
owner  to  sell  or  pledge  as  the  case  may  be.  If  the  owner  of  the 
goods  has  so  acted  as  to  clothe  the  seller  or  pledgor  with 
apparent  authority  to  sell  or  pledge,  he  is  at  common  law  pre- 
cluded, as  against  those  who  have  been  induced  bond  fide  to  act 
on  the  faith  of  the  apparent  authority,  from  denying  that  he 
had  given  such  authority,  and  the  result  as  to  them  was  the 
same  as  if  he  had  really  given  it  {e). 

The  sale  by  a  person  allowed  by  the  true  owner'  to  have 
possession  of  the  goods,  so  that  he  is  able  to  hold  himself  out  as 
owner,  probably  only  binds  the  true  owner  (except  in  cases  of 


(if\  Hooper  ▼.  Bamsbottom^  4  Camp. 
121 ;  Cheeseman  t.  Exall^  6  Exoh.  341 ; 
Waller  v.  Hanger^  3  Bulatr.  17  ;  JFookej/ 
Y.  Fole,  4  B.  &  Aid.  1,  at  p.  15. 

(e)  Shep.  Abr.  Gustoms ;  Plowd.  243 ; 
Bfo.  Abr.  Prerog.  6 ;  Fitzh.  Custom, 
pi.  2  ;  Hartopp  v.  Hoare,  3  Atk.  44,  52. 

(a)  Exp.  EonbonerSj  8  Ves.  540  ;  Hut' 
chart  y.  Dresser ,  4  De  G.  M.  &  G.  542 ; 
Brtnjonriffff  y.  Eae,  5  Exoh.  489 ;  Gordon 
Y.  EUiif  7  Man.  &  Gr.  607. 


(b)  Reid  y.  SoUingahead,  4  B.  &  Cr. 
867  ;  Re  QoUer,  1  Rose,  297.  See  53  & 
54  Vict.  0.  39,  8.  5. 

(<?)  Kingtford  y.  Merry ^  1  H.  &  N. 
503  ;  Lamb  y.  Aitenborough,  1  B.  &  S. 
831. 

(d)  Reeves  y.  Capper,  5  Bing.  N.  C. 
136  ;  Barber  y.  Afeyerstein,  Li.  R.  4 
H.  L.  317,  at  p.  331. 

{e)  Per  Blackbam,  J.,  in  Cole  y. 
North  Western  Bank,  L.  B.  10  C.  P. 
354,  at  p.  363. 
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incomplete  sales)  where  the  possessor,  from  the  nature  of  his       Chap. 
employment,  had  pnmd  facie  a  right  to  sell  (/).  v^* 

A  mortgagor  of  stock  in  trade  left  in  possession  thereof  to     ^     ^^' 
enable  him  to  carry  on  his  business  has  no  power  to  pledge  the 
goods,  by  reason  of  the  mortgagee's  acquiescence  in  his  retaining 
possession  thereof. 

Nor  is  the  mortgagor  the  agent  for  sale  of  the  mortgagee 
within  the  Factors  Acts  {g). 

Where  the  circumstances  are  such  as  to  put  the  pledgee  on 
inquiry,  he  will  not  acquire  a  good  title  to  goods  or  securities 
against  the  true  owner,  unless  he  has  satisfied  himself  by  reason- 
able evidence  that  the  pledgor  has  primd  facie  authority  to  pledge 
them  (h). 

If  the  pledgor  has  only  a  limited  title  to  the  thing,  as  for  life  piedge  by 
or  for  years,  he  may  still  pawn  it  to  the  extent  of  his  title ;  but  limitedowner. 
when  that  expires  the  pledgee  must  surrender  it  to  the  person 
who  succeeds  to  the  ownership  (t).     And  the  bailee  of  goods  of 
tenants  in  common  cannot,  by  direction  of  one  of  them,  justify 
a  pledge  of  the  whole  (A). 

The  same  rule  applies  to  any  other  special  interest  or  special 
property  in  a  thing,  such  as  a  lien  or  a  right  by  a  former  pledge, 
which  may  be  again  pledged  to  the  extent  of  such  lien  or  right, 
although  not  beyond  it  (/). 

iv. — The  Subject-matter  of  Pledges. — ^Inasmuch  as  delivery  of 
possession,  actual  or  constructive,  is  an  essential  element  of 
pledge,  only  such  things  as  are  capable  of  such  delivery  can  be 
the  subject  of  pledge  (m).  These  are  ordinarily  goods  and 
chattels;  but  money  and  negotiable  instruments  may,  by  the 
common  law,  be  delivered  in  pledge  (w). 

If  the  pledge  is  of  mere  current  coin,  or  of  a  negotiable  pledge  of 
security  capable  in  its  nature  of  passing  by  delivery,  then,  if  the  i^««o^^lo 
pledgee  sells  it  to  a  bond  fide  purchaser  without  notice,  the  latter 


(/}  Eiggofu  r.  Burton,  26  L.  J.  Ex.  {k)  Barton  y.  miliams,  5  B.  &  Aid. 

342.  395. 

(a)  Joseph  V.  JFebb,  1  C.  &  E.  262.  "   W  8*0^7  on  Bailments,  a.  296,  ed.  8. 

(A)  Mulville  y.  Munster  and  LHmter  J^\f^^^^  ""'  ^^"^^'  ^  ^^'  ^'''  ^*®' 

Bank,  27  L.  R.  Ir.  379.  ^^j  Geiraier  v.  MUville,  3  B.  &  Cr. 

(»)  ffoare  v.  Parker,  2  T.  R.  376  ;  45.    See  also  Carter  v.  JVake,  4  Ch.  D. 

Hooper  y.  Ramabottom,  4  Camp.  121 ;  605  ;  and  of.  Harrold  y.  Plenty,  (1901) 

MeComhie  y.  Daviee,  7  Eaat,  5.  2  Ch.  314. 
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acquires  an  absolute  property  in  the  pledge  (o) ;  but  if  a  n^o- 
tiable  note  or  other  secorit  j  contains  on  it  any  intimation  that 
it  belongs  to,  or  that  it  is  for  the  nse  or  benefit,  of  another,  as 
if  the  words  **  as  trustee "  were  on  it,  then  it  is  incapable  of 
being  pledged  for  the  use  of  the  holder  (/?). 

A  person  in  lawful  possession  of  n^otiable  securities  for 
money  may  pledge  them;  and  a  pledge  of  such  instroments 
taken  in  good  faith  and  for  value  confers  on  the  pledgee  a  valid 
title,  though  he  takes  from  a  person  who  had  none  {q).  So, 
where  a  broker  fraudulently  pledged  n^otiable  instroments 
belonging  to  a  client,  as  a  security  for  an  advance  with  a  bank, 
which  made  no  inquiries  to  the  nature  of  the  broker's  possession 
or  his  authority  to  deal  with  the  securities,  it  was  held  that, 
there  being  as  a  matter  of  fact  no  dreumstances  to  create  suspi- 
cion, the  bank  was  entitled  to  retain  and  realize  the  securities^  so 
as  to  repay  themselves  the  full  amount  secured  by  the  pledge  (r). 
But  if  the  circumstances  are  such  as  to  afFect  the  pledgee  with 
notice  that  tlie  holder  of  the  securities  was  not  the  true  owner, 
and  had  no  authority  to  deal  with  them,  a  pledge  of  the  goods 
will  create  no  valid  security  («).  So,  also,  if  the  holder  has  a 
limited  authority  to  pledge  the  securities,  and  the  pledgee  is  or 
ought  to  be  aware  of  the  limitation,  the  pledge  will  be  good  only 
to  the  extent  of  the  authority.  Thus,  where  a  person  delivered 
negotiable  securities  to  a  money-dealer  to  secure  an  advance, 
who  in  turn  pledged  them  with  a  bank  as  a  security  for  a  cur- 
rent loan  account,  it  was  held  that  the  bankers,  being  aware  of 
the  nature  of  the  money-dealer's  business,  were  bound  to  ascer- 
tain whether  the  pledged  instruments  belonged  to  him  or  to  a 
customer,  and  that,  not  having  done  so,  the  sub-pledge  could 
only  be  made  available  by  them  to  the  extent  of  the  loan  made 
by  the  money-dealer  to  the  original  pledgor  {i). 
Pledges  of  The  rule  above  indicated  appears  to  be  confined  to  negotiable 

bills  of  lading,  gecurities  for  money,  and  not  to  apply  to  pledges  of  bills  of 


(o)  Wooky  T.  Pole^  4  B.  &  Aid.  1,  at 
p.  15. 

(p)  Treutiel  t.  Barandon,  8  Taunt. 
100 ;  Sigoumey  y.  Lloyd^  8  B.  &  Cr. 
622 ;  Walker  v.  Taylor^  4  L.  T.  N.  S. 
845,  H.  L. 

(q)  Qeorgier  y.  MievilU,  3  B.  &  Or.  45 ; 
Foster  y.  Fearsofty  1  C.  M.  &  R.  849 ; 
Goodwin  y.  BoharU,  1  App.  Ca.  476 ; 
Carter  y.  Wake^  4  Ch.  D.  605  ;  London 


Joint  Stock  Bank  y.  Simmons^  (1892)  A. 
C.  201,  at  p.  213. 

(r)  London  Joint  Stock  Bank  y.  Sim- 
money  (1892)  A.  G.  201  ;  Bentinek  y. 
London  Joint  Stock  Bank,  (1893)  2  Ch. 
120. 

{»)  See  oasee  cited  in  note(^),  and 
compare  Thomson  y.  Clydesdale  Bank, 
(1893)  A.  C.  282,  289. 

(t)  Earl  of  Sheffield  y.  London  Joint 
Slock  Bankf  13  App.  Ca.  333. 


RIGHTS,  ETC,  OF  PLEDGEE. 


1491 


lading  (u).  The  mere  indorsement  and  delivery  of  a  bill  of 
lading  as  security  for  money  operates  as  a  symbolical  delivery 
of  the  goods  by  way  of  pledge,  and  does  not  pass  the  property 
in  the  goods  to  the  indorsee,  so  as  to  transfer  to  him  the  lia- 
bilities in  respect  of  the  goods  within  the  meaning  of  the  Bills 
of  Lading  Act  (^r).  And  it  would  seem  that,  in  such  a  case,  the 
ordinary  rule  with  regard  to  pledges  of  goods  would  apply, 
namely,  that  a  pledgee  or  purchaser  from  a  person  in  possession 
of  the  bill  of  lading  cannot  acquire  a  better  title  than  such 
person  had  (y). 

The  pledge  of  a  bill  of  lading  will  carry  thei  right  of  posses- 
sion even  after  the  landing  of  the  goods,  so  long  as  they  have 
not  come  into  the  hands  of  the  person  entitled  to  receive  them 
under  the  bill  of  lading  (s). 

The  indorsement  of  and  delivery  of  a  bill  of  lading  may, 
however,  be  accompanied  by  a  writing  sa  expressed  as  to  show 
that,  as  between  the  parties,  the  contract  was  intended  to  be  a 
mortgage,  and,  in  the  absence  of  fraud,  such  a  transaction  will 
take  effect  according  to  the  intention,  and  be  subject  to  the  law 
of  mortgage  (a). 


Chap. 
LXin. 

§  1  (iv). 


Y. — Bights,  Bemedies,  and  Liabilities  of  Pledgee. — The  pawnee  Bight  ol 
acquires  by  the  common  law  a  special  property  in  the  thing  (6),  Ljea^on. 
and  is  entitled  to  the  exclusive  possession  of  it  during  the  time, 
and  for  the  objects,  for  which  it  is  pledged.  If  the  owner  or  a 
stranger  obtains  wrongful  possession  of  it,  he  may  sue  for  its 
restitution  or  damages,  even  to  the  full  value  from  a  stranger, 
although  pledged  for  less,  as  he  is  accountable  over  to  the  owner 
for  the  excess  (o). 

The  right  is  only  effectual  for  the  debt  for  which  the  pledge 
was  made,  and  not  for  any  other  past  or  future  debt  (d)  unless 


(u)  Nevmm  y.  ThomUmy  6  East,  17 ; 
MaHini  v.  OoUa,  1  M.  &  S.  140 ;  ShipUy 
Y,  Kymer,  1  M.  &  S.  484  ;  Piehering  y. 
Btuky  16  East,  38  ;  Quieroz  y.  Trueman, 
3  B.  &  Cr.  342. 

(x)  18  &  19  Viot.  0.  HI,  8.  1 ;  Sewell 
y.  Burdiekj  10  App.  Ca.  74. 

iy)  See  ante,  p.  1488. 

(s)  Story,  Bailm.  s.  297 ;  Myall  y. 
Rovolea^  1  Atk.  166,  at  p.  171 ;  ACkiruon 
y.  Maling,  2  T.  B.  462 ;  Re  JTestginthus, 
6  B.  &  Ad.  817. 

(a)  S&iMll  y.  Burdiek,  10  App.  Ca. 
74.     See  Bristol  and  West  of  England 


Bank  y.  Midland  Bail.  Co,,  (1891)  2 
Q.  B.  663,  0.  A. 

{b)  Jones,  Bailm.  80  ;  Batdiff  y. 
Baivity  Cro.  Jao.  244  ;  Ooggs  y.  Bernard, 
Ld.  Baym.  909,  916.  See  Bac.  Abr. 
Bailm.  B. 

{e)  2  Saund.  47,  n. ;  Swire  y.  Leaeh, 
18  0.  B.  N.  S.  479 ;  Donald  y.  Suckling, 
L.  B.  1  Q.  B.  686. 

(d)  Green  v.  Farmer,  4  Burr.  2214  ; 
TFalker  y.  Birehi  6  T.  B.  268 ;  Buth- 
forth  y.  EadJMd,  7  East,  224 ;  Demon- 
bray  y.  Metealf,  2  Vem.  691. 


1«» 


I1X 


«».' 


V7i 


^   ' 


r-^-f:^^ 


»  t2jie  J'lr::^  o(  fbeep  Icni  afier  the  plfdge  of 

Obitr^  «ul        ^  *^  ftt vn  i§  of  E^tii  m  sar^re  thit  tbe  d:k&  pvoemd^Hi  of 

■«r  W  F"««%^  it  i*<;'-ij»*  s^.«:k&  nse,  §nzh  use  k  n:*  cc^j  jasti£Aiue,  bat  it  is 

hAi^fffLJiuile  to  iht  f&rrr.fiil  di^i^^jge  of  tLe  dstr  of  the 

5r    !:  . 


If  the  pawn  is  of  snch  m  SAtTire  that  it  viH  be  worse  tar  the 
tue,  su/'rb,  few-  inftacee,  s  the  weazine  of  clothes  deposited,  then 
the  Hie  if  yrrASrAifA  to  the  pavnee  T  . 

If  the  pawn  is  of  sadli  m  natore  that  the  keeping  is  m  diarge 
to  trie  pawnee,  as  if  it  is  m  cow  or  a  hTrse,  thcie  the  pawnee  may 
milk  the  cow  and  use  the  milk  and  ride  the  h<H9e,  bj  way  of 
rescr/mj^ense  'as  it  is  said;  for  the  heeding  m  . 

If  the  use  will  be  beneficial  to  the  pawn,  or  it  is  indifferent, 
it  seems  that  the  pawnee  may  use  it,  as  in  the  caae  of  dogs  and 
books  htf. 

If  the  use  will  not  cause  injnzy,  and  yet  the  pawn  will  thereby 

be  exposed  to  extraordinary  perils,  then  the  use  is  impliedly 

intenlicted  (o). 

LoMofgrjods.      The   law  requires   that   the   pawnee  should   nae   ordinaiy 

diligence  in  the  caseof  the  pawn  (/?).    If  the  goods  pawned  are 


f^,  Exp.  (Mkenden^  1  Atk.  236 ;  /mm* 
T,  KmUh,  2  Ve«.  Jon.  372,  360  ;  Van» 
deru^,  r.  Willi*,  3  Bro.  C.  C.  21.  Bat 
•M  Adam*  w.  ClaxtoH,  6  Yes.  226. 

(/}  iiiarf  on  Bailment,  s.  306,  a. 
Bat  myh  fy/me»  r.  BrHi»h  Empire  Skip^ 
pwg  0>.,  S  H.  L.  C.  338. 

<g)  HtoTj  on  Bailments,  i.  321, 
Sthed, 

fh,  iHorjim  Bailmentu,  n.  292, 314 ; 
J)ttg.  XX.  tit.  1,  d£  PigiMribuM,  &c.  xiii. 

U)  Webster  t.  Fower^  L.  B.  2  P.  C. 
60. 

(At;  Jone«  on  Bailments,  81. 

(/;  2  Balk.  622 ;  Cogg»  r.  Bematrd, 
2  lid.  Rajm.  909,  916  ;  Jones  on 
Bailments,  81. 

(m)  Jones  on  Bailments,  81.     See 


Bagthavrt  T.  G^fvmri^  or  ^ain'a,  Cn>. 
Jae.  147  ;  X07,  119 ;  Dmnf^mtb  t.  £0er«, 
do.  Eliz.  783.  See  B<^.  Abr.  673, 
P.  pL  8 ;  9  Tin.  Abr.  Distr.  P.  pL  8 ; 
Com.  Diir.  Distr.  D.  6  ;  CkamherUtym'a 
Oue^  1  Leon.  220 ;  Mere*  r.  Qmhmm^ 
Owen,  123,  124  ;  Bac.  Abr.  Distr.  D. 

(n)  Jones  on  Baifane&ts,  81. 

(0)  StoiT  on  Bailments,  s.  330 ; 
Jones  on  &u]mentB,  81 ;  Mortt  t.  Coh" 
ham,  Owen,  123  ;  Anim,,  2  Salk.  522 ; 
Cogg$  T.  Bernard^  2  Ld.  Baym.  909,  at 
pp.  916,  917. 

(p)  Story  on  BailmentB,  s.  332  ; 
Cogg9  T.  Bernard^  gmp. ;  Jones  on  Bail- 
ments, 76,  83 ;  Vere  t.  Smith,  1  Vent. 
121. 
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Chap. 
LXm. 


§  1  (V). 


lost  after  tender,  then  the  pawnee  keeping  them  wrongfully 
must  be  answerable  for  them  at  all  events  (g)  ;  but  in  ease  of 
theft,  if  it  be  occasioned  by  negligence,  the  pawnee  is  responsible; 
if  without  negligence,  he  is  discharged  (r).  The  lien  is  gone 
if  the  pledgee  lose  or  dispose  of  the  article  pledged  (s). 

Where  a  tenant  for  life  of  lands  settled  under  a  will  had  Heirlooms, 
deposited  as  security  for  a  loan  certain  articles  which  were 
claimed  by  the  remainderman  as  heirlooms,  inspection  of  the 
articles  was  ordered  on  motion  {t). 

The  pawnee  may  by  the  common  law  deliver  over  the  pawn  Right  to 
into  the  hands  of  a  stranger  for  safe  custody  without  con-  5^^"^ 
sideration,  or  he  may  sell  or  assign  all  his  interest  in  the  pawn, 
or  he  may  convey  the  same  interest  conditionally  by  way  of 
pawn  to  another  person,  without  in  either  case  destroying  or 
invalidating  his  security  (m). 

The  pledgee  may  transfer  his  pledge  to  his  own  creditor,  who 
may  hold  it  imtil  the  debt  of  the  original  owner  is  discharged  (x). 

If  the  pawnor,  in  consequence  of  any  default  or  conversion 
by  the  pawnee,  has  by  an  action  recovered  the  value  of  the 
pawn,  still  the  debt  remains  and  is  recoverable,  unless  in  such 
prior  action  it  has  been  deducted  {i/).  It  seems  that  by  the 
common  law  the  pawnee  in  such  an  action  brought  for  the  tort 
has  a  right  to  have  the  amount  of  his  debt  recouped  in  the 
damages  (2).  Therefore,  where  upon  non-payment  on  a  certain 
day  the  pledgee  was  empowered  to  sell,  but  sold  before  and 
delivered  upon  that  day,  although  it  was  held  to  be  a  wrongful 
conversion,  the  interest  of  the  pledgee  in  the  property  was 
considered  not  to  have  been  destroyed ;  and  as  it  appeared  that 
the  pledgor  never  intended  to  redeem,  his  right  to  damages  was 
treated  as  only  nominal,  and  as  if  he  had  sued  on  a  breach  of 
contrcwt  for  not  keeping  the  pledge  till  the  day  fixed  (a).  And 
again,  where  the  pawnee  had  re-pledged  for  a  larger  sum  than 
was  due  to  him  on  the  original  pawn,  it  was  held  that  the  first 


(q)  Coggs  y.  Bernard,  2  Ld.  Baym. 
90i^ ;  Southeote*8  Case,  4  Bep.  83,  b. 

(r)  Story  on  Bailments,  b.  338. 

(*)  C&oke  V.  Haddon,  3  F.  &  F.  229. 

U)  Earl  of  Maeeleajield  Y.  Davis,  3  V. 
&  B.  16. 

(m)  Rateliff  y.  Davis,  Gro.  Jao.  244  ; 
Mores  y.  Conham,  Owen,  123. 

(x)  Storj  on  Bailments,  s.  327.  See 
Donald  y.  Suckling,  L.  B.  1  Q.  B.  688. 


(y)  Satelif  y.  Davis,  Cro.  Jao.  244  ; 
Bac.  Abr.  Bailment,  B. 

(«)  Johnstone  v.  Stear,  16  0.  B.  N.  8. 
336 ;  Brierley  v.  KendaU,  17  Q.  B.  937. 

(•)  Johnstone  v.  Stear,  sup, ;  Donald 
y.  Suckling,  L.  B.  1  Q.  B.  686 ;  ffalli- 
dag  y.  Bolgate,  L.  B.  3  Ex.  299.  Bee 
Chinerg  y.  Viall,  6  H.  &  N.  288  ; 
Bri^rlegY,  Kendall,  17  Q.  B.  937 ;  Story 
on  Bailments,  s.  316. 
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i  1  w- 


Sale  of 
pledge. 


pawnor  ootild  not  bring  detinne  against  the  second  pawnee 
without  tendering  the  amonnt  due  to  the  first  pawnee  {b). 

The  mere  refusal  to  re-deliyer  the  pledge  to  the  pawnor  is, 
however,  not  a  oonversion.  It  is  for  the  jniy  to  say  whether 
the  holder  intended  to  apply  it  to  his  own  use,  to  assert  the  title 
of  a  third  person,  or  only  to  ascertain  the  true  ownership,  and 
in  the  latter  case  whether  a  reasonable  time  had  elapsed  for  that 
purpose  (c).' 

If  the  pawnor  be  not  the  true  owner  of  the  chattel,  and  haye 
no  special  property  in  it  which  he  may  assert  against  the  true 
owner,  the  pawnee  may  deliver  the  chattel  to  the  latter  {d) ; 
being,  however,  answerable  in  damages,  though  they  may  be 
only  nominal,  if  he  have  absolutely  contracted  to  re-deliver  it 
to  the  pawnor  (e).  Or  if  the  pawnor  held  the  chattel  merely  as 
a  pledge  from  the  true  owner,  the  second  pawnee  may  discharge 
himself  by  delivering  it  to  his  own  pawnor  at  any  time  before 
an  offer  by  the  true  owner  to  redeem  (/). 

Although  a  pledgee  may  not  have  a  right  to  pledge  to  a 
third  person  with  power  of  sale,  the  Court  will  not  interfere  to 
prevent  a  sale  under  the  second  pledge,  if  the  pledgor,  having 
notice  of  the  second  transaction,  lies  by  and  permits  the  second 
pledgee  to  consider  the  first  pledgee  to  be  the  absolute  owner, 
and  in  consequence  to  grant  time  for  payment,  and  to  defer  the 
sale  from  time  to  time ;  more  especially  if  the  original  pledgor 
has  the  benefit  of  the  second  advance  (<;). 

The  proper  remedy  of  a  pledgee  is  sale  of  the  goods ;  he  is 
not  entitled  to  a  decree  for  foreclosure  {h). 

The  pledgee  has  on  default  a  right  to  sell  the  pledge  (i )  if 
the  payment  is  to  be  made  on  a  certain  day ;  otherwise  not  {k) ; 
but  a  sale  before  default  would  be  a  conversion  (/) ;  yet  the 
sale,  whether  wrongful  or  not,  passes  the  title  to  the  vendee  as 
against  the  pledgor  (m).  If  no  time  is  fixed  for  payment,  there 
miist  be  a  previous  demand  (n). 


(b)  Donald  y.  Suekling,  L.  B.  1  Q.  B. 
686. 

{c)  Vaughan  v.  Watt,  6  M.  &  W. 
492. 

(i)  Story  on  Bailments,  b.  840. 

\e)  Per  Follook,  C.  B.,  in  Cheeaeman 
T.  £xaUt  6  Ezdh.  341. 

(/)  Franklin  y.  Keate,  13  M.  &  "W. 
481. 

(^)  NiehoUon  y.  Mooper,  4  Mj.  k  Or. 

179. 
(A)  Carter  y.  Wak$^  4  Ch.  D.  606 ; 


Harrold  y.  Flentyy  (1901)  2  Oh.  314. 

(»)  Martin  y.  J2*W,  11  0.  B.  N.  S. 
730. 

(k)  Figot  y.  Cubley,  10  Jar.  K.  S. 
318. 

{t)  Johnstone  y.  Stear^  16  0.  B.  N.  S. 
330. 

(m)  Donald  y.  8uekling,  L.  R.  1  Q.  B. 
686 ;  Hallidajf  y.  Holgate,  L.  R.  3  Ex. 
299. 

(n)   Story   on   Bailments,  s.  308 ; 
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■    The  insertion,  in  a  "written  memorandum  accompanying  a       Chap, 
pledge,  of  an  express  power  of  sale  will  not  convert  the  pledgee     rTy^' 
into  a  mortgagee  (o).  ^     ^^^* 

The  pledgee  mnst  give  due  notice  to  the  pledgor  of  his  inten- 
tion to  sell  {p)f  and  if  the  sale  is  bond  fide  and  reasonably  made 
it  will  be  binding  (^).  A  notice  by  a  pledgee  demanding  an 
excessiye  sum  is  bad,  though  this  does  not  seem  to  be  the  law  in 
the  case  of  a  notice  by  a  mortgagee  (r). 

The  case  of  pawns  differs  from  that  of  a  lien,  which  does  not  Pledoe  and 
carry  with  it  a  right  of  sale  («).  ^^^ 

If  several  things  are  pledged,  the  whole  debt  attaches  on  each, 
and  they  may  be  sold  from  time  to  time,  and  if  the  whole  debt 
is  not  satisfied,  the  pledgor  may  be  sued  for  the  deficiency  {t). 
If  one  thing  perishes  without  any  default,  the  residue  is  liable 
to  be  sold  for  the  whole  debt  («). 

The  pledgee  is  not  as  a  general  rule  compellable  to  sell,  and 
he  may  sue  the  pawnor  personally  without  selling  {x) ;  the 
pledgee  can  never  be  himself  the  purchaser  (^).  The  pledgor 
may,  in  a  fit  case,  compel  a  sale  of  the  pledge  (2). 

A  pledgee  of  chattels,  e.g,^  railway  bonds  to  bearer,  is  not 
entitled  to  foreclosure,  only  to  a  sale  (a).  SemSy  as  to  railway 
shares  {b)  where  a  transfer  had  been  made  {b).  The  pledgee 
never  has  the  absolute  ownership  at  law,  and  his  equitable  rights 
cannot  exceed  his  legal  right  (a). 

At  the  common  law,  the  pledgee  of  goods  cannot,  before  the 
period  for  redemption  has  expired,  alienate  the  property  abso- 
lutely, nor  beyond  the  title  actually  possessed  by  him,  unless  in 
special  cases  ((;).  A  pledgee  of  negotiable  instnmients,  how- 
ever, can  sell  at  aay  time  so  as  to  confer  a  good  title  on  a  pur- 


Frafice  y.  Clarh,  22  Gh.  D.  830,  at 
p.  833. 

io)  Franklin  v.  Neate,  13  M.  &  W.  48. 

\p)  Story  on  Bailments,  s.  310  ; 
Kemp  V.  Westbrook,  1  Ves.  Sen.  278. 

{q)  Pothonier  ▼.  Dawson,  Holt,  N.  P. 
386  ;  Tuck&r  v.  WiU<m,  1  P.  Wma.  261 ; 
Locktoood  V.  Ewer,  2  Atk.  303. 

(r)  Deverget  y.  Sandeman  %  Co.y  (1902) 
1  Ch.  679. 

(«)  Pothonier  y.  I)avDB<mj  sup,  ;  Lick- 
harrow  y.  Mason,  2  T.  R.  63 ;  JFalter  y. 
Smithy  6  B.  &  Aid.  439. 

(t)  Story  on  Bailments,  s.  314,  ed.  8 ; 
SotUh  Sea  Co.  y.  Duneon^,  2  Stra.  919  ; 
Tooke  y.  Martley,  2  Bro.  0.  0.  126. 


(w)  Rateliff  y.  Davis,  Oo.  Jao.  244  ; 
Bao.  Abr.  Bailments,  B. ;  Anon.,  2 
Salk.  622. 

(x)  South  Sea  Co,  y.  Duneomb,  2  Stra. 
919  ;  Bao.  Abr.  Bailments,  B. 

(y)  Story  on  Bailments,  s.  319,  ed.  8. 
(z)  Ibid,  B.  320 ;  Kemp  y.  Westbrooky 
I  Ves.  Sen.  278. 

{a)  Carter  v.  Wake,  4  Ch.  D.  606 ; 
Marroldv,  Plenty,  (1901)  2  Oh.  314. 

(b)  General  Credit,  ^,  Co,  y.  Olea^y 
22  Ch.  D.  649. 

{e)  Demanbray  y.  Metcalf,  2  Vem. 
691 ;  Hartopp  y.  Hoare,  3  Atk.  44  ; 
Pickering  y.  Busk,  16  East,  38. 
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Chap.       ohaser  for  value  witibout  notice  (d) .    But,  as  Between  the  pledgee 

^'^^^^      and  pledgor,  it  woidd  seem  that  the  pledgee  of  such  instruments 

^     ^^^'     has  no  right,  in  the  absence  of  a  special  power,  to  sell  the  pledge, 

but  is  bound  to  collect  it,  and  apply  the  proceeds  to  his  own 

debt ;  it  is  his  duty  to  use  all  due  diligence  to  collect  such  notes, 

and  in  default  of  this  he  will  be  liable  \e). 

Where  goods  are  pledged  and  no  time  for  redemption  is 
named,  it  is  said  that  the  pledgor  has  his  whole  life  to  redeem 
them  in,  and  the  Statute  of  Limitations  (/)  does  not  bar  the 
pledgor's  right ;  but  if  not  redeemed  during  his  life,  they  are 
irredeemable  {g) ;  but  the  better  opinion  seems  to  be,  that  the 
pawnee  has  a  right  upon  request  to  insist  upon  a  prompt  fulfil- 
ment of  the  engagement,  and  if  the  pawnor  neglects  or  refuses 
to  comply,  the  pawnee  may,  upon  due  demand  and  notice  to 
the  pawnor,  require  the  pawn  to  be  sold  (h). 

The  mortgagee  or  pawnee  of  chattels,  who  sells  either  under 
a  special  or  implied  power,  is  bound  to  account  for  the  proceeds, 
to  pay  over  to  the  owner  the  surplus  of  the  purchase-money 
beyond  his  demand  and  the  necessary  expenses  and  charges, 
and  to  return  any  unsold  part  of  the  security  to  the  mortgagor ; 
if  he  attempt  to  dispose  of  the  money  so  as  to  prejudice  any 
person  entitled  to  receive  it,  he  may  be  ordered  to  pay  it  into 
Court,  and  a  receiver  may  be  appointed  of  the  proceeds  of  any 
part  of  the  property  which  may  remain  unsold  (*). 

Effect  of  TO-  The  re-delivery  of  the  possession  of  the  thing,  with  the  con- 
delivery,  ggj^^j  Qf  tjj3  pledgee,  terminates  his  title  (k) ;  but  if  the  thing  is 
delivered  back  to  the  owner  for  a  temporary  purpose,  and  it  is 
agreed  to  be  re-delivered  by  him,  the  pledgee  may  recover  it 
against  the  owner  if  he  refuse  to  return  it  after  the  purpose  is 
fulfilled  (/) ;  but  a  wrongful  possession  by  the  owner  does  not 
terminate  the  pledge  (m),  nor  a  delivery  to  the  owner  as  a  special 
bailee  or  agent  {m).  So,  where  a  pledgee,  who  had  by  the  con- 
tract an  absolute  right  to  sell,  delivered  the  goods  to  the  pledgor 


(<Q  MilUr   y.  Saee,   1  Buir.   462  ;  (h)  Story  on  Bailments,  s.  808. 

Grant   v.    Vauffhan,    3   Bmr.    1616  ;  (i)   JFilton  v.  Tooker,  6  Bro.  P.  C. 

Wookey  y.  PoU,  4  JB.  ft  Aid.  1,  and  193 ;  approved,  Devergea  y.  Sandanan^ 

oases  dted  aiUe,  p.  1490.  (1902)  JL  Gh.  679,  G.  A. 

(e)  Story  on  Bailments,  s.  321.  {k)  RyaU  y,  Bowles^  1  Yes.  Sen.  849. 

(/)  21  Jac.  I.  0.  16.  S«o  ^^^^^  ▼•  CapP^i  6  Bing.  N.  0. 136. 

(g)  Ratcliff  V.  Davis,  1  Bulstr.  29  ;  (0  ^^^^  ▼•  ^y«*<>  2  Taunt.  268. 

Kemp  v.  JFeatbrook,  1  Yes.  Sen.  278.  (m)  Story  on  Bailments,  s.  299. 
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for  purposes  of  sale,  he  did  not  thereby  terminate  the  pledge  as       Chap. 
against  the  pledgor  and  his  creditors  (n).  LXIII. 

The  possession  of  the  pledgor  himself  may  be  deemed  suffi-  S  ^  v^> 
oient,  if  by  the  contract  it  be  made  the  possession  of  the  Possession  of 
pledgee  (o),  while  that  of  the  pledgee  will  not  be  affected  by 
reason  that  the  pledgor  has  the  use  of  the  chattel,  provided 
that  it  remain  under  the  pledgee's  control,  and  that  the  user 
be  for  the  purpose  of  carrying  out,  or  be  consistent  with,  the 
contract  (p). 

Where  the  pledgee  having  a  special  property  in  the  pledge  is  Transferee 
induced  by  the  fraudulent  representation  of  the  pledgor  to  revest  ^'^^  pledgor, 
the  property  in  him,  a  bond  fide  transferee  from  the  latter  is  pre- 
ferred {q).    Where  one  of  two  innocent  parties  has  enabled  the 
third  party  to  commit  the  fraud,  he  must  suffer  {q). 

In  cases  of  executions  against  private  persons,  a  creditor  of  Distress  and 
the  pawnor  cannot  take  the  pledge  from  the  pawnee  without  ®^«c^<io^- 
first  discharging  the  pawnee's  daim,  or  otherwise  extinguishing 
his  title  (r). 

It  is  said  that  if  A.  gage  goods  to  B^,  and  afterwards  A.  is 
attainted  of  felony,  the  Eong  shall  not  have  the  goods  thus 
gaged  without  payment  of  the  sum  for  which  they  were  gaged, 
for  his  prerogative  shall  never  prejudice  another ;  and  again,  if 
the  pawnor  be  utlagatus,  the  King  shall  not  have  the  goods 
before  the  party  be  satisfied  («).  But  the  right  of  the  Crown 
is  good  against  the  pledgee  as  to  duties  for  which  the  pledgor 
was  responsible  at  the  date  of  the  pledge  {t). 

As  to  the  right  of  distress  or  execution  against  the  pawn  in 
the  hands  of  the  pawnee  for  his  own  debt,  the  pawn  is  protected 
in  the  case  of  a  professional  pawnbroker,  upon  the  principle 
generally  applicable  to  goods  intrusted  to  persons  who  carry  on 
a  public  trade,  and  who  manage  and  deal  with  goods  in  the 
way  of  their  trade  (u) ;  as  well  as  because  the  pawnee  is  bound  to 
restore  the  pledge  upon  redemption,  which  appears  to  be  a 
sufficient  ground  for  protection  in  the  case  of  a  general  pawn. 

{n)  North  Western  Bank  v.  F&ynter,  (q)  Bahcoeh  v.  Laweon,  6  Q.  B.  D. 

(1895)  A.  0.  56.  284. 

(o)  Bfievee  y.  Capper ,  5  Bing.  N.  G.  (r)  Story  on  Bailments,  s.  353. 

136;  Martin  v.  Beid,  11  0.  B.  N.  8.  (*)   Niehoh  v.   mehols,   Plow.   477, 

730  ;  Meyeretein  v.  Barber,  L.  B.  2  C.  per  Harper,  J.    See  Vin.  Abr.  Pawn ; 

P.  38,  at  p.  52,  per  Willes,  J.,  affd.  Waller  v.  Hanger,  3  Bulstr.  17. 

tub  nom.  Barber  y.  Meyeretein,  Lt,  R.  (t)  Att,'Oen,  y.  Trueman,  11  M.  ft 

H.  L.  317.  W.  694. 

(p)  Crowfoot  y.  London  Dock  Go,,  2  («)  Swire  y.  Zeaeh,  18  C.  B.  N.  S. 

Or.  &  M.  637.  479. 
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SjBCTKOrlL 

Of  Pledges  cioier  the  Pawitbbokkbs  Act. 

^••Ti^/r/Jwir*  I, — fleaenl  USeet  rf  tlie  Act. — ^The  expression  "  pawnbroker  " 
'  '  in  th/;  PawTibrok'-ra  Act,  1S72, 15  defined  >  to  indade  erery 
fffftwm  wlio  carries  on  the  bnsiness  of  taking  goods  and  chattels 
in  pawn^  and  acsoordinglj  does  not  applj  to  loans  made  by 
priTate  persons  on  the  security  of  pledges.  The  expression  also 
iwXruU^  (d)  the  personal  representatires  of  a  deceased  pawn- 
broker^ but  not  so  as  to  impose  on  them  any  personal  liability 
un/ler  the  Act  except  in  respect  of  their  own  acts  or  n^ects. 

The  Pawnbrokers  Act  applies  to  every  loan  by  a  pawnbroker 
of  i()H,  or  under,  or  except  as  is  otherwise  provided  in  relation 
to  cas'^  of  special  contract  under  the  Act  {e)^  to  every  loan  of 
alx;ve  4[()h.  and  not  above  10/.  (/).  In  advances  above  10/.,  a 
pawnbroker  has  the  same  benefit  of  the  abolishment  of  the  laws 
of  usury  as  any  other  person  {^).  The  Act  requires  entries  to 
bo  m/ule,  and  a  pawn-ticket  and  duplicate  to  be  delivered,  but 
neither  the  ticket  nor  the  duplicate  is  subject  to  stamp  duty  (A). 
The  Act  is  not  applicable  where  the  loan  exceeds  10/.  (»),  and 

{sc)  HAnwood,  103,  s.  14.  (e)  35  &  36  Yix^.  0.  93,  s.  5. 

(V)  Ugg  V.  UvaM,  6  M.  &  W.  86.  W  ^^-  «•  7. 

(«)  lingtrii  y.  Ktnnay,  11  Jur.  U.  (/)  i2^i"i^l6. 

M  li9  Hoiftuon,  JioUason  y.  Sollaton,  L  Fitch  v.  Roehfort,  13  Jnp.  361. 

34  Oh.  I).  495.  ft)  35  &  36  Vict.  o.  93,  s.  24. 

(/;)  Nf/uire  v.  Ituetnon^  1  Q.  B.  308.  (t)  Pennell  y.  Attmboronffh,  4  Q.  B. 

Sm  Com.  Dig.  tit.  ExeotttioD,  o.  4.  868. 
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therefore  a  person  eolourably  advanolng  sums  each  less  than       Chap. 
10/.  with  a  view  of  protecting  an  advance  of  200/.,  could  not      LXIII. 
avail  himself  of  that  statute  (k).  8  *  W* 

If  the  pawnbroker  does  not  comply  with  the  provisions  of  the  Non-oom- 
Act,  he  acquires  no  property  in,  nor  can  maintain  a  lien  on,  the  ^^pro^Sions 
goods  which  may  be  recovered  in  an  action,  and  the  contract  is  of  the  Act. 
void  (/).     The  requisites  under  the  Act  are  conditions  precedent 
to  the  legality  of  the  loan,  though  penalties  are  attached  to  the 
omission  of  them  (/).     The  case  of  the  pawnbroker,  where  the 
contract  itself  is  void,  is  different  from  that  of  a  loan  or  mort- 
gage of  a  ship,  without  reciting  ihe  certificate  of  registry,  and 
from  that  of  a  loan  on  the  security  of  an  ecclesiastical  benefice, 
in  which  oases  the  lender  may  recover  on  the  contract,  though 
the  security  is  void  (w). 

A  pawnbroker  has  no  defence  against  the  real  owner  of  a 
pavmed  article  (n),  even  though  he  purchases  it  at  a  sale  by 
auction  (o). 

ii. — ^Redemption  of  Pawned  Goods. — ^With  regard  to  the  re- 
demption of  goods  pledged  to  pawnbrokers,  the  Pawnbrokers 
Act,  1872  (jo),  enacts  as  follows : — 

Sect.  25.  '<The  holder  for  the  tune  being  of  a  pawn-ticket  shall  Holder  of 
be  presumed  to  be  the  person  entitled  to  redeem  the  pledge,  and,  pawn-ticket 
subject  to  the  provisions  of  this  Act,  the  pawnbroker  snail  accord-  ^i*!®^  ^ 
ingly  (on  payment  of  the  loan  and  profit)  deliver  the  pledge  to  the       ®®™' 
person  producing  the  pawn-ticket,  and  he  is  hereby  indemnified  for 
so  doing." 

Sect.  26.  "A  pawnbroker  shall  not  (except  as  in  this  Act  pro-  Production  of 
vided)  be  bound  to  deliver  back  a  pledge  unless  the  pawn-ticket  for  pawn-ticket 
it  is  delivered  to  him."  on  redemp- 

tion. 

The  twenty-fifth  section  justifies  the  pawnbroker  only  to  the 
extent  of  authorizing  him  to  treat  the  holder  of  a  pawn-ticket  as 
the  person  lawfully  entitled  to  hold  it,  and  the  indemnity  given 
by  that  section  protects  the  pawnbroker  only  against  the  pawnor 
or  the  owner  who  has  authorized  the  pledge,  but  the  statute 


{k)   Tregotming   y.  AtUnhoroughf   7  ifbuy^v.  XatAv,  S  T.  B.  411. 

^*?J?-  ^'                ,.            e  ■«.       ^T  W  ^<^^  ^-  ^ttenhorough,  W.  N. 

(/)  Fergtuion  v.  Norman^  o  Bmg.  N.  (1881)  111. 

0.   76.      And  see   Cope  v.  Soiolanda,  ,  .   n.^^^^.  ^   n.,*^-.  qo  T    t  toi  " 

2  M.  &  W.  149  ;  ^xAAttmborough  v!  W  ^^^^^^  ▼•  -^^'^^  82  L.  T.  721. 

London,  17  Jnr.  416.  (p)  86  &  36  Vict.  o.  93,  as.  25,  26. 

(m)  Xerruon  y.  Cole,  8  East,  231 ;  See  also  sect.  29. 
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does  not  affect  the  common  law  owner  of  property  pledged 
against  his  will  (q). 

Any  person  who,  not  being  entitled  to  redeem,  and  not  having 
any  colour  of  title  by  law  to  redeem,  a  pledge,  attempts  or 
endeayours  to  redeem  the  same,  is  guilty  of  an  offence  against 
this  Act  (r). 

By  sect.  16  of  the  Act,  pledges  are  redeemable  for  one  year 
with  seven  days  of  grace.  By  sect.  17,  pledges  for  ten  shillings 
or  under  not  redeemed  within  that  period  are  forfeited  to  the 
pawnbroker ;  but  by  sect.  18,  pledges  for  more  than  ten  shillings 
are  redeemable  until  sale. 


Sale  of 
pledges. 


Liability  of 
pawnbroker 
in  case  of 
fire. 


Compensation 
for  deprer 
ciation  of 
pledge. 


iii, — Sale  and  Custody  of  Pawned  Ooods. — ^By  sect.  19,  pledges 
for  above  ten  shillings  may  be  sold  by  the  pawnbroker  by  public 
auction  only,  and  the  pawnbroker  may  bid  at  such  auction,  and 
thus  become  the  absolute  owner  of  the  property.  But  no 
property  in  the  pledge  purchased  passes  to  the  pawnbroker  as 
against  the  true  owner  of  the  pledge  («). 

A  special  contract  pawn-ticket  given  under  sect.  24  does  not 
take  away  the  common  law  right  of  the  pawnbroker  who  has 
sold  the  goods  for  less  than  the  amount  of  the  debt  to  recover 
the  balance  from  the  pledgor  {t). 

Sect.  27.  "Where  a  pledge  is  destroyed  or  damaged  by  or  in 
consequence  of  fire,  the  pawnbroker  shall  nevertheless  be  liable  on 
application,  withia  the  period  during  which  the  pledge  would  have 
been  redeemable,  to  pay  the  value  of  the  pledge  after  deducting 
the  amount  of  the  loan  and  profit,  such  value  to  be  the  amount  of 
the  loan  and  profit  and  twenty-five  per  cent,  on  the  amount  of  the 
loan.  A  pawnbroker  shaU  be  entitled  to  insure  to  the  extent  of  the 
value  so  estimated." 

Sect.  28.  '*  If  a  person,  entitled  and  offering  to  redeem  a  pledge, 
shows  to  the  satisfaction  of  a  Court  of  summary  jurisdiction  that 
the  pledge  has  become  or  has  been  rendered  of  less  value  than  it 
was  at  the  time  of  the  pawning  thereof  by  or  through  the  default, 
neglect,  or  wilful  misbehaviour  of  the  pawnbroker,  the  Court  may, 
if  it  thinks  fit,  award  a  reasonable  satisfaction  to  the  owner  of  the 
pledge  in  respect  of  the  damage,  and  the  amount  awarded  shall  be 
deducted  from  the  amount  payable  to  the  pawnbroker,  or  shall  be 
paid  by  the  pawnbroker  (as  the  case  requires)  in  such  manner  as 
the  Court  directs." 


(q)  Singer  Manufacturing  Co,  y.  Clarke 
6  Ex.  D.  37. 

(r)  36  &  86  Vict.  c.  93,  s.  34  (3). 


(«)  Bttrrowi  y.  Bamea,  82  L.  T.  721. 
\t)  JonM  y.  Marshall^  24  Q.  B.  D. 
269. 
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Chap. 

Lxin. 

Seghon  m.  I  3  (i). 


Pledges  op  Goods,  etc.  bt  Fagtobs — the  Factors  Act, 

1889. 

i. — Definitioiui  of  Tarionfl  EzpreBsions  for  the  Pnrposes  of  the  "What  is  a 
Aot. — ^A  factor  is  an  agent  intrusted  with  the  possession  of  goods 
for  the  purpose  of  sfiJe ;  he  is  not  the  less  a  factor  because  his 
power  contains  restrictions ;  it  does  not  matter  whether  he  sell 
in  his  own  name  or  in  that  of  his  principal  (u). 

It  was  formerly  held  that  though  a  factor  might  make  a  bond  Whether 
Jide  sale  of  the  goods  intrusted  to  his  charge,  yet  he  could  not  pl^^"J^^. 
pledge  them ;  or  at  least,  if  he  did,  the  mortgagee  would  hold 
subject  to  the  like  claims  as  when  the  goods  were  in  the  factor's 
possession ;  although  the  mortgage  was  made  without  notice  of 
the  fact  (x). 

The  law  on  this  subject  has  been  materially  altered  by  several  Eaotors  Aot, 
Factors  Acts  (y),  which  have  been  consolidated  and  amended 
by  the  Factors  Act,  1889  (z),  which  repeals  all  the  previous 
statutes  relating  to  dealings  by  factors. 

Except  as  part  of   the  title  of   this  Act,  the  expression  Definition  of 
"  factor "  is  not  used  or  defined.     The  Act  substitutes  the  a^lS!^ 
expression  '^mercantile  agent"  for  "agent  intrusted"  used  in 
the  former  Acts  (a),  and  relates  only  to  dealings  with  mercantile 
agents,  who  are  thus  defined  for  the  purposes  of  the  Act  by 
sect.  1,  sub-sect.  (1)  thereof : — 

<<The  expression  'mercantile  agent'  shall  mean  a  mercantile 
agent  having  in  the  customary  course  of  his  business  as  such  agent 
authority  to  sell  goods,  or  to  consign  goods  for  the  purpose  of  sale, 
or  to  buy  goods,  or  to  raise  money  on  the  security  of  goods." 

Under  the  former  Acts,  an  agent  could  not,  by  virtue  of  their 
provisions,  effectually  pledge  goods  intrusted  to  him,  unless  he 
was  a  factor,  ue.y  an  agent  for  purposes  of  sale;  but  the  definition 
in  the  present  Act  is  extended  so  as  to  include  also  agents 

(m)  Siwens  t.  BilUr,  26  Gh.  D.  31,  5  &  6  Yiot.  o.  39 ;  and  40  &  41  Viot. 

0.  A.  0.  39. 

(x)  Kuekein  v.  W%h(m.  4  B.  &  Aid.  /\eo«Leo^'j.        ^e 

443  ;  Martini  v.  Coles,  1  M.  &  S.  140  ;  W  ^^  *  ^^  ^^^'  ^-  ^^' 

Graham  v.  Dyster,  6  M.  &  S.  1.  (a)  See  CoU  v.  North  Western  Bank. 

(y)  4  Geo.  4,  o.  83 ;  6  Geo.  4,  c.  94;  L.  B.  10  C.  P.  at  p.  368. 
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' '  Oooda." 

"Doonment 
of  title." 


"  Pledge. 


ft 


liaving,  in  the  ordiiuirj  ooune  of  bprineBB,  auQioiity  to  bay 
goodi,  or  to  raue  money  on  the  seonrity  of  goods. 

The  former  Acts  did  not  apply  if  the  pledgor  had  been 
intmsted  with  the  bill  of  lading,  or  other  document,  by  one  who 
was  not  the  tme  proprietor,  or  was  not  intmsted  in  the  character 
of  agent,  and  the  primd  facie  evidence  under  the  Acts  from  the 
possession  of  the  document  by  the  pledgor  was  liable  to  be 
rebutted  (b). 

The  definition  given  by  the  present  Act,  no  less  than  those 
given  by  former  Acts,  includes  only  ''  agents."  The  definition, 
therefore,  applies  only  to  persons  of  the  class  ordinarily  carrying 
on  the  business  of  mercantile  agents,  and  not  to  mere  servants  (c), 
or  persons  who  have  possession  of  goods  for  purposes  of  safe 
custody,  carriage,  or  other  special  purpose,  where  the  relation 
of  principal  and  agent  does  not  arise  out  of  the  contract,  as 
wharfingers,  warehousemen,  carriers  or  other  bailees  (^),  or 
persons  intrusted  with  goodi  for  retail  sale  of  goods  on  com- 
mission {e)y  or  a  mortgagor  of  stock-in-trade  allowed  to  retain 
possession  thereof  for  the  purpose  of  carrying  on  his  business  (/). 

An  isolated  employment  of  a  person  as  agent  constitutes  him 
a  ^^  mercantile  agent "  within  the  Act  (ff). 

Sect.  1  of  the  Act  of  1889  contains  also  the  following  defini- 
tions for  the  purposes  of  the  Act : — 

^^  (2.)  A  person  shall  be  deemed  to  be  in  possession  of  goods  or 
of  the  documents  of  title  to  goods,  where  the  goods  or  documents 
are  in  his  actual  custody  or  are  held  by  any  other  person  subject 
to  his  control  or  for  him  or  on  his  beludf : 

^'  (3.)  The  expression  '  goods '  shall  include  wares  and  merchan- 
dise: 

''(4.)  The  expression  'document  of  title'  shall  include  any  bill 
of  lading,  dock  warrant,  warehouse-keeper's  certificate,  and  warrant 
or  order  for  the  delivery  of  goods,  and  any  other  document  used  in 
the  ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  in- 
dorsement or  by  delivery,  the  possessor  of  the  document  to  transfer 
or  receive  goods  thereby  represented : 

**  (6.)  The  expression  *  pledge '  shall  include  any  contract  pledg- 


(h)  See  Van  Catteely,  Booker,  18  L.  J. 
Ex.  14,  per  Parke,  B.  And  see  John- 
son  y.  Credit  Lyonnaie,  3  0.  P.  D.  32. 


w 

831. 

484; 
616. 


Lamb  v.  Attenborouffh,  1  B.  &  S. 

Monk  y.  Whittenbwy,  2  B.  ft  Ad. 
Infflis  y.  RoherUon,  (1898)  A.  0. 


62. 


{e)  RattingeY.Pearmm,  (1893)  1  Q.  B. 


s 


')  Joseph  y.  JFebb,  1  0.  &  E.  262. 

r)  Maymanv,Flewker,lZC,B,lX.B. 
619 ;  Baint  y.  Swainson,  4  B.  &  S.  270 ; 
Cole  y.  North  Western  Bank,  L.  R.  10 
0.  P.  354  ;  Tremaille  y.  Christie,  69 
L.  T.  388. 
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ing,  or  giving  a  lien  or  security  on,  goods,  whether  in  consideration  Chap, 

of  an  original  advance  or  of  any  further  or  continuing  advance  or  of  LXIII. 

any  pecuniary  liability :  S  3  (i). 
^'  (6.)  The  expression  *  person '  shall  include  any  body  of  persons 


corporate  or  unincorporate."  "  Person." 

Sub-sect.  (2)  of  the  above  section  re-enacts  the  corresponding  Definitioss 
provision  of  sect.  4  of  the  Factors  Act,  1842  (A),  tinder  which  it  <5oii8idered, 
was  held  that,  where  a  factor  has  pledged  goods  for  a  debt  which 
does  not  exhaust  the  whole  value  of  the  goods,  they  are  still  in 
his  control  to  the  extent  to  which  they  are  not  exhausted  by 
that  pledge,  so  as  to  enable  him  to  pledge  them  again  for  the 
balance  (t). 

The  term  "  goods  "  in  this  Act  as  thereby  defined  is  restricted 
to  goods  dealt  with  in  mercantile  transactions  (k). 

So,  furniture  in  a  private  house  is  not ''  goods  "  as  defined  for 
the  purposes  of  this  Act  (/). 

The  definition  of  "  documents  of  title  "  in  the  present  Act  is 
similar  to  that  contained  in  sect.  4  of  the  Act  of  1842.  Stock 
and  shares  not  being  ^'  goods  "  within  the  meaning  of  the  Act, 
stock  and  share  certificates  are  not  documents  of  title  within  this 
definition  {m) . 

Independently  of  tiie  Aot,  it  has  been  held  that  delivery 
orders  are  (n),  but  that  wharfingers'  certificates  are  not  (o), 
documents  of  titie  to  goods,  but,  having  regard  to  the  general 
words  of  definition  in  the  present  Aot,  the  question  whether  or 
not  a  wharfingers'  certificate  is  within  them  must  depend  on  the 
form  of  the  particular  certificate  in  each  case. 

A  valid  pledge  under  this  Act  may  be  made  either  for  an 
actual  present  advance,  or  as  a  security  for  an  antecedent  debt, 
but  the  rights  of  the  pledgee  will  be  different  in  the  two 
cases  (p). 

It  is  to  be  observed  that  the  definition  of  ^'  pledge  "  includes 
not  only  pledges  in  the  strict  sense  of  the  word,  but  also 
securities  which,  in  cases  not*  falling  within  the  Aot,  would  be 


(A)  5  ft  6  Yiot.  0.  89.  (n)  Merehant  Banking  Co.  y.  Fhmnix 

(0  Fortalis  y.  Terffoy,  L.  B.  6  Eq.  BeuemerSUel  Co.,  6  Oh.  D.  205.    See 

240  Unton  Credit  Bank  y.  Mersey  Jjoeks, 

(*)  Wood  y.  B^Hfe,  6  Ha.  183.  j}»^g  l%Vl^ '  ^"^^"^  ^'  ^^"^^ 

if)  Ibid,  at  p.  191.  (p)  Gunn  y.  Bolekow,  Vaughan  #  Co., 

(m)  Freman  y.  AppUgard,  32  L.  J.  L.  B.  10  Oh.  491. 

Ex.  176.  (p)  62  &  68  Yiot.  o.  46,  88.  2,  4. 
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I  3  (i). 


deemed  to  be  equitable  afisignments  and  operate  aooordingljr. 
As  where  a  factor,  having  pledged  goods  by  deposit  of  the  bill 
of  lading  for  less  than  their  full  value,  subsequently  made  a 
further  pledge  to  another  person  by  an  order  in  writing  com- 
municated to  and  assented  to  by  the  first  pledgee  {q). 


ii. — Statutory  Bights,  Powers,  and  Liabilities  of  ''  Mercantile 
Agents/' — By  sect.  2  of  the  Act  of  1889,  it  is  enacted  as 
follows : — 

Powen  of  Sect.  2. — **  (1.)  Where  a  mercantile  agent  is,  with  the  consent  of 

mercantilfi        the  owner,  in  possession  of  goods  or  of  the  documents  of  title  to 

J*^J^^         goods,  any  sale,  pledge,  or  other  disposition  of  the  goods,  made  by 

dSroodtion  of   ^^  when  acting  in  the  ordinary  course  of  business  of  a  mercantile 

goods.  agent,  shall,  subject  to  the  provisions  of  this  Act,  be  as  valid  as  if 

he  were  expressly  authorized  by  the  owner  of  the  goods  to  make 

the  same ;  provided  that  the  person  taking  under  the  disposition 

acts  in  good  faith,  and  has  not  at  the  time  of  the  disposition  notice 

that  the  person  making  the  disposition  has  not  authority  to  make 

the  same. 

^'(2.)  Where  a  mercantile  agent  has,  with  the  consent  of  the 
owner,  been  in  possession  of  goods  or  of  the  documents  of  title  to 
eoods,  any  sale,  pledge,  or  other  disposition,  which  would  have 
been  valid  if  the  consent  had  continued,  shall  be  valid  notwith- 
standing the  determination  of  the  consent ;  provided  that  the  person 
taking  under  the  disposition  has  not  at  the  time  thereof  notice  that 
the  consent  has  been  determined. 

'^  (3.)  Where  a  mercantile  agent  has  obtained  possession  of  any 
documents  of  title  to  goods  by  reason  of  his  being  or  having  been, 
with  the  consent  of  the  owner,  in  possession  of  the  goods  repre- 
sented thereby,  or  of  any  other  documents  of  title  to  the  goods,  his 
possession  of  the  first-mentioned  documents  shall,  for  the  purposes 
of  this  Act,  be  deemed  to  be  with  the  consent  of  the  owner. 

"  (4.)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall 
be  presumed  in  the  absence  of  evidence  to  the  contrary." 


What 
amoimtfl  to 
consent  of 
owner. 


The  consent  of  the  owner  under  this  section  means  a  consent 
to  possession  by  the  agent  for  any  purpose,  and  a  pledgee  will 
obtain  the  protection  of  the  Act,  though  the  consent  was  given 
for  a  particular  purpose  and  the  agent  pledges  the  goods  for 
another  purpose,  provided  that  the  pledge  for  such  other  pur- 
pose was  made  in  the  ordinary  course  of  business,  unless  the 
pledgee  knew  that  the  agent  had  not  authority  to  make  the 
contract,  or  that  he  was  acting  maid  fide  (r).     If  the  symbol  of 


(q)  PortaHs  v.  Teihy,  L.  B.  6  Eq. 
140. 


(r)  KingBford  v.  Merry,  1  H.  &  K. 
508 ;  Higgont  y.  Barton,  26  L.  J.  Ex. 
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property  is  intrusted  to  the  factor,  the  owner  has  no  relief       Chap. 

against  a  bond  fide  purchaser  or  mortgagee  («).    To  deprive  the      I«yn. 

pledgee  of  the  benefit  of  the  Act  there  must  be  mala  fideSy  or      8  ^  W* 

notice  of  want  of  authority  in  the  factor,  and  the  question  of 

mala  fides  is  for  the  jury  {t). 

The  pledge  must  be  made  by  a  mercantile  agent  when  acting  Hedge  must 

in  the  ordinary  course  of  business  as  such.    Under  the  statute  oourae  of  ^ 

6  Geo.  IV.  c.  94,  it  was  held  that  a  wharfinger,  who  received  busineM. 

flour  in  that  capacity,  though  he  was  in  the  habit  of  doing 

business  as  a  flour  fcujtor,  was  not  within  the  Act  (u). 

Provided  this  condition  is  fulfilled,  a  valid  pledge  may  be 

given  to  secure  an  advance  made  where  there  was  only  a  possible 

liability,  which  had  not  then  resulted,  and  might  never  result  in 
a  debt  (x),  or  if  an  advance  is  made  to  meet  a  possible  liability 
of  the  broker,  as  where  he  has  bought  goods  for,  and  may  be 
liable  to  pay  for  them  as  surety  in  default  of,  the  factor  (y). 

But  the  protection  of  the  Act  does  not  extend  to  a  pledge 
given  to  cover  the  general  balance  due  by  the  factor  to  a  broker 
or  to  a  carrier  or  warehouseman  (z),  nor  to  the  case  of  an  undis- 
closed foreign  principal  claiming  the  goods  unsold  in  the  hands 
of  the  broker  (o),  or  the  insurance  moneys  which  represent  the 
goods  insured  for  the  benefit  of  all  parties  whom  it  might 
concern  (6). 

But  where  the  goods  have  been  sold,  the  balance  of  the 
proceeds  in  the  hands  of  the  broker  cannot  be  recovered  by  the 
undisclosed  foreign  principal,  as  there  is  no  privity  between 
them  (c),  and  such  foreign  principal  can  only  claim  as  standing 
in  the  place  of  his  agent,  and  so  will  be  subject  to  a  sei>o£E  of 
the  general  balance  due  by  the  agent  to  the  broker  (c). 

Where  goods  are  consigned  for  sale  on  account  of  the  con- 
signor, a  bond  fide  pledge  by  the  consignee  is  within  the  Act  (c?). 


342 ;  Sheppard  y.  Union  Bank  o/Zondon, 
7  H.  &  N.  661  ;  Baines  y.  Stcainson, 
4  B.  &  S.  270. 

(»)  Vkkers  v.  Mertz,  L.  E.  2  H.  L.  So. 
113. 

(jt)  Gobind  y.  Th«  Administrator' 
General  of  Bengal,  16  Moo.  P.  C.  230; 
DougUu  y.  £toinff,  6  Ir.  Com.  L.  E. 
395 

(m)  Monk  y.  Whittlehuiry,  2  B.  &  Ad. 
484  ;  Inglis  y.  Robertson,  (1898)  A.  C. 
616.  See  CoU  y.  North  Western  Bank, 
L.  E.  10  C.  P.  364  ;  Hastings  y.  Tear- 
son,  (1893)  1  Q.  B.  62 ;  Biggs  y.  Evans, 
(1894)  1  Q.  B.  88. 


(x)  Jewan  y.  JFhitworth,Jj,Ii,  2  Eq. 
692. 

(y)  Kaltenbaeh  y.  Lewis,  24  Ch.  D. 
64,  C.  A. 

(«)  Zeuchart  y.  Cooper,  3  Bing.  N.  C. 
99. 

(a)  Kaltenbaeh  y.  Lewis,  sup,  at  pp. 
81,82.  ^^ 

Jb)  Mildred  y.  Maspons,  8  App.  Ca. 
874. 

{o)   New  Zealand,   ^.  Land  Co.  y. 
Watson,  7  Q.  B.  D.  374,  C.  A. 

(rf)  Navulshaw  y.  Brownrigg,  2  De  Q-. 
M.  &  a.  441. 
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Cliap.       though  the  pledgee  had  notioe  that  the  ooTimgnTnent  was  for 
I«^tJll.      %aU :  to  avoid  such  a  pledge  there  must  be  knowledge  that  the 
S     ^^^'     agent  was  prohibited  from  pledging  (d). 
Notioe  that         In  Order  to  obtain  the  protection  of  the  Act,  the  pledgee  must 
^S^^l^ei.       ^®  ^^  security  in  good  faith,  and  must  not  have  notioe  that 
the  giving  of  the  security  was  in  excess  of  the  authority  of  the 
pledgor  as  agent.    The  notice  need  not  be  by  direct  communica- 
tion, but  may  be  by  any  circumstances  which  would  induce  a 
reasonable  man  to  infer  that  the  pledge  was  improper  {e).    The 
House  of  Lords  in  one  case  declined  to  lay  down  the  rule  that 
knowledge,  however  cu^quired,  of  want  of  authority  would  neces- 
sarily be  equivalent  to  notice,  so  as  to  deprive  a  pledgee  of  his 
lien  (/).    It  would  seem,  however,  that  their  lordships  meant 
by  knowledge,  information  which  turns  out  to  be  correct. 

In  another  case  (g)  it  was  said  that  the  equitable  doctrine  of 
constructive  notioe  will  not  be  strictly  applied  to  honest  mercan- 
tile transactions. 

Where  a  factor,  to  whom  goods  had  been  consigned  by  the 
plaintiff,  obtained  from  the  defendant,  with  whom  he  was  jointly 
liable  on  a  bill  of  exchange,  a  sum  of  300/.  on  the  security  of 
the  goods,  for  the  purpose  of  taking  up  the  bill,  the  Court  held 
that  the  transaction  did  not  come  within  the  protection  of  the 
Act(;i). 

The  delay  of  the  owner  in  giving  notice  to  the  pledgee  that 
the  goods  were  his  did  not  give  the  pledgee  any  greater  right 
than  the  statute  gave  him,  imless  the  pledgee's  position  was 
thereby  altered  (t). 

The  factor  may  now  pledge  the  goods  or  documents  of  title 
with  which  he  is  intrusted  for  advances  to  himself,  or  to  a  third 
person  on  his  account  {k). 

Where  the  factor  has  pledged  the  goods  of  the  owner,  together 
with  securities  of  his  own,  for  his  own  debt,  the  owner  is  entitled 
to  have  the  securities  marshalled  for  his  benefit  (/). 

(it)  NavuUhaw  T.  Broumrigg^  2  De  G.  (A)  Learoyd  y.  JSo^imjom,  12  M.  &  W. 

M.  k  a.  441.  746. 

W  Evam  V.  Truman,  2  B.  &  Ad.  U)  SoberUon  v.  Keruingtm,  5  Msn. 

886.  &  fey.  881. 

(/)  Mildred  y.  Maspom,  8  App.  Oa.  ^^  sheppardr.  Union  Bank  of  Zondan, 

^^t)  Kaltenbach  y.  Z^,  24  Oh.  D.  ^  ^-  *  ^'  ^^'  ^  «  Jur.  N.  S.  265. 

64,  at  p.  78,  G.  A.    See  also  Manchester  (I)  Exp.  Alston^  Re  Holland^  L.  R.  4 

Trutt  y.  Fumeu,  (1896)  2  Q.  B.  639,  at  Oh.  168  ;  Exp.  Salting,  Me  Straiten,  26 

p.  646,  0.  A.  Oh.  D.  148,  0.  A. 
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By  sect.  3  it  is  enacted  that — 


Chap. 
LXIII. 


'*  A  pled^  of  the  documents  of  title  to  goods  shall  be  deemed  to      eg  /^\ 
be  a  pledge  of  the  goods.''  *     ^   ^' 


Pledge  of 

The  term  documents  of  title,  as  defined  for  the  purposes  of  title, 
the  Act,  has  been  already  considered  {m).    The  section  only 
applies  to  ^^  mercantile  agents "  within  the  meaning  of  the 
Act  («). 

Pledges  to  secure  antecedent  debts  are  regulated  by  sect.  4  of 
the  Act,  which  enacts  as  follows  : — 

"  Where  a  mercantile  agent  pledges  goods  as  security  for  a  debt  Pledge  for 
or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  antecedent 
the  pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods      ^** 
than  could  have  been  enforced  by  the  pledgor  at  the  time  of  the 
pledge." 

An  acceptance  not  due  is  an  antecedent  debt  (o) ;  so  also  is  a 
loss  on  a  resale  (j9). 

A  pledge  for  an  antecedent  debt  will  thus  transfer  to  the 
pledgee  such  rights,  but  no  more,  as  were  enforceable  by  the 
pledgor  against  the  principal ;  such  are  an  agent's  Uen  on  goods 
consigned  to  him  for  acceptances  in  respect  of  bills  drawn  on 
}y\rt\  by  his  principal  against  the  goods  (^),  or  advances  to  his 
principal  on  the  credit  of  the  goods  (r) ;  also  the  lien  of  an 
agent  for  the  amount  for  which  he  is  liable  as  surety  for  his 
principal  (s).  In  such  cases,  however,  the  pledgee  runs  the  risk 
of  loss  of  the  lien  by  reason  of  the  discharge  behind  his  back  of 
the  principal's  obligations  (t). 

Moreover,  a  factor  has  a  lien  on  goods  consigned  for  sale  and 
the  proceeds  thereof  for  his  general  balance  on  the  goods  {u)^ 
or  on  a  current  account  between  him  and  his  principal  (^),  and 
has  a  specific  lien  on  goods  bought  for  the  purchase-money  {y)^ 
and  for  freight  paid  in  respect  thereof  (ss).     Any  such  Uen  will 


(m)  Sup,  p.  1502. 

(n)  InglU  y.  Sobertaon,  (1898)  A.  0. 
616. 

(o)  Maenee  y.  Oorstf  L.  B.  4  Eq. 
315 ;  Learoyd  y.  Bobinwn,  12  M.  ft  W. 
745. 

Ip)  Maenee  y,  Oortt^  sup. 

\q)  Hammonde  v.   Barclay^  2  East, 

227. 

{r\  PuUeney  y.  Keymer,  3  Esp.  182. 

(«)  Drmhwater  y.  Ooodtoin,  1  Cowp. 
251. 


(t)  Fletcher  y.  Heath,  7  B.  &  Or.  517. 

(m)  Godin  y.  Zond,  Ate,  Co.,  1  Burr. 
490 ;  Banng  y.  Currie,  2  B.  &  Aid.  137 ; 
Drinkwater  y.  Ooodwin^  Cowp.  261  ; 
Kinloek  y.  Graig,  8  T.  R.  119,  788 ;  4 
Bro.  P.  C.  47  ;  Hammonde  y.  JBarelay, 
2  East,  227.  See  Turner  y.  Thomas, 
L.  B.  6  C.  P.  613. 

{x)  Kruger  y.  Willeox,  Amb.  254 ; 
Faul  y.  Bireh,  2  Atk.  622. 

(y)  Sxp,  Emery,  2  Ves.  Sen.  674. 

(s)  Bxp,  Good,  3  M.  ft  A.  246. 
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Lxm. 

§  3  (ii). 


Bights 
acquired  by 
exchange  of 

foods  or 
ocnments. 


AgreementB 
through 
clerks,  Ac. 


Consignors 
and  con- 
signees. 

Sellers  and 
buyers  of 
goods. 


pass  to  the  pledgee  under  this  section.     The  lien  of  a  factor  for 

his  general  balance  only  attaches  on  goods  which  come  into  his 
hands  as  factor  (a). 

An  agent  who  is  intrusted  with  goods  for  the  purposes  of 
sale,  does  not  lose  his  character  of  factor,  or  the  right  of  lien 
attached  to  it,  by  reason  of  his  acting  under  special  instructions 
as  to  the  mode  of  sale  {b). 

Sect.  5  enacts  as  follows : — 

"  The  consideration  necessary  for  the  validity  of  a  sale,  pledge, 
or  other  disposition,  of  goods,  in  pursuance  of  this  Act,  may  be 
either  a  payment  in  cash,  or  the  delivery  or  transfer  of  other  goods, 
or  of  a  document  of  title  to  goods,  or  of  a  negotiable  security,  or 
any  other  valuable  consideration ;  but  where  goods  are  pledged  by 
a  mercantile  agent  in  consideration  of  the  delivery  or  transfer  of 
other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  negotiable 
security,  the  pledgee  shall  acquire  no  right  or  interest  in  the  goods 
so  pledged  in  excess  of  the  value  of  the  goods,  documents,  or  security 
when  so  delivered  or  transferred  in  exchange." 

This  section  in  effect  re-enacts  sect.  2  of  the  Factors  Act, 
1842.  As  to  exchanges  of  goods  and  documents  of  title  as  con- 
sideration for  a  pledge,  see  Sheppard  v.  Union  Bank  of  London  (c). 

Sect.  6.  ''  For  the  purposes  of  this  Act  an  agreement  made  with 
a  mercantile  agent  through  a  clerk  or  other  person  authorized  in 
the  ordinary  course  of  business  to  make  contracts  of  sale  or  pledge 
on  his  behsJf  shall  be  deemed  to  be  an  agreement  with  the  agent." 

Section  7  of  the  Act  gives  a  lien  to  consignees  of  goods  in 
cases  where  the  consignor  is  merely  the  bailee  of  the  owner 
and  not  a  mercantile  agent. 

Sections  8  and  9  relate  to  dispositions  by  sellers  and  buyers  of 
goods  generally,  and  are  not  confined  to  dealings  by  mercantQe 
agents  within  the  meaning  of  the  Factors  Act  ((/).  These 
enactments  have  not  been  repealed,  but  they  have  been  incor- 
porated in  almost  identical  terms  in  the  Sale  of  Goods  Act, 
1893  (^),  and  have  already  been  considered  (/). 


By  sect.  10  of  the  Act  of  1889  it  is  enacted  as  follows : — 

Effect  of  ''Where  a  document  of  title  to  goods  has  been  lawfully  trans- 

transfer  of       f erred  to  a  person  a^  a  buyer  or  owner  of  the  goods,  and  that 
doonznents  on 


(a)  Dixon  v.  SUtmJUld^  10  C.  B.  398 
\b)  Stevena  v.  BiUeff  25  Ch.  D.  31, 
O.A. 
{o)  7  H.  ft  K.  661. 


{d)  Per  Bmoe,  J.,  m  ShenttoM  ^  Co, 
T.  Milton,  (1894)  2  Q.  B.  462,  at  p.  456. 
(e)  56  &  67  Vict.  c.  71,  s.  25. 
0  See  ante,  p.  1487. 


n, 
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person  transfers  the  document  to  a  person  who  takes  the  document        Chap. 

in  g^d  faith  and  for  valuable  consideration,  the  last-mentioned       T.YTTT 

transfer  shall  have  the  same  ejBEect  for  defeating  any  vendor's  lien       g  3  (^n 

or  right  of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  

has  for  defeating  the  right  of  stoppage  in  tranaitu.^^  vendor's  lien 

or  right  of 
stoppage 

The  expressions  "  any  vendor's  Ken  "  and  "  right  of  stoppage  ***  transitu, 
in  transitu  "  do  not  mean  the  same  thing ;  the  former  signifies 
the  right  of  an  unpaid  vendor  to  retain  the  goods  if  they  are 
still  in  his  custody ;  the  latter  means  the  right  to  retake  the 
goods  if  they  have  left  his  custody.  The  seller's  lien  attaches 
when  the  buyer  is  in  default,  whether  he  be  solvent  or  insolvent. 
The  right  of  stoppage  in  transitu  only  arises  when  the  buyer  is 
insolyent,  and  does  not  moreover  arise  until  the  seller's  lien  is 
gone,  for  it  pre-supposes  that  the  seller  has  parted  with  the 
possession  as  well  as  the  property  in  the  goods  (g). 

An  indorsement  of  a  bill  of  lading  by  way  of  pledge  is  only 
an  indorsement  and  transfer  for  a  particular  and  limited  purpose, 
and  the  right  of  stoppage  in  transitu  will  not  be  absolutely 
defeated,  but  will  remain  in  force  subject  to  a  charge  in  favour 
of  the  indorsee  of  the  bill  of  lading,  and  on  the  charge  being 
satisfied  the  right  of  stoppage  in  transitu  wiU  again  become 
absolute  (h). 

The  Factors  Act,  1889,  contains  the  following  supplemental 
provisions : — 

Sect.  11.  ''For  the  purposes  of  this  Act,  the  transfer  of  a  doou-  Mode  of 
ment  may  be  by  indorsement,  or,  where  the  document  is  by  custom  transferring 
or  by  its  express  terms  transferable  by  delivery,  or  makes  the  goods  documents, 
deliverable  to  the  bearer,  then  by  delivery." 

Sect.  12. — *'  (1.)  Nothing  in  this  Act  shall  authorize  an  agent  to  Saying  for 
exceed  or  depart  from  his  authority  as  between  himself  and  his  rights  of 
principal,  or  exempt  him  from  any  liability,  civil  or  criminal,  for  so  ^"^^  owner, 
doing. 

"  (2.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  from 
recovering  the  goods  from  an  agent  or  his  trustee  in  bankruptcy 
at  any  time  before  the  sale  or  pledge  thereof,  or  shall  prevent  the 
owner  of  goods  pledged  by  an  agent  from  having  the  right  to 
redeem  the  goods  at  any  time  before  the  sale  thereof,  on  satisfying 
the  claim  for  which  the  goods  were  pledged,  and  paying  to  the 
agent,  if  by  him  required,  any  money  in  respect  of  which  the  agent 
would,  by  law,  be  entitled  to  retain  the  goods  or  the  documents 
of  title  tiiiereto,  or  any  of-  them,  by  way  of  lien  as  against  the 

(a)  See  Chalmers'  Sale  of  Goods  Act      Sm.  L.  C.  (10th  ed.)  674,  and  notes 
(6th  ed.),  p.  80.    See,  as  to  ''  Stoppage      thereto. 
in  Transitu,**  Liekbamnjo  y.  Maaon,  1  (K)  Kemp  7.  Falkf  7  App.  Ga.  677. 
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Chap. 


§  3  (ii).: 


Saying  for 
oommon  law 
powen  of 
agent. 

Proof  in 
bonkraptoy. 


owner,  or  from  recoverinff  from  any  person  with  whom  the  goods 
have  been  pledged  any  balance  of  money  remaining  in  his  hands 
as  the  produce  of  the  sale  of  the  goods  after  deducting  the  amount 
of  his  Hen. 

» 

''  (3.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  sold 
by  an  agent  from  recovering  from  the  buyer  the  price  agreed  to  be 
paid  for  the  same,  or  any  part  of  that  price,  subject  to  any  right  of 
set  off  on  the  part  of  the  buyer  against  the  aeent." 

Sect.  13.  **  The  provisions  of  tlus  Act  shall  be  construed  in  ampli- 
fication and  not  in  derogation  of  the  powers  exerciseable  by  an  agent 
independently  of  this  Act." 

On  the  bankruptcy  of  an  agent  intrusted  with  goods  the 
owner  might,  before  the  passing  of  the  Act  of  1889,  have  proved 
for  the  amount  paid  by  him  to  redeem,  as  for  money  paid  for 
the  use  of  such  agent  before  his  bankruptcy,  or  for  the  value  of 
the  goods  if  the  same  were  unredeemed  (i). 


Authority  of 
factor  in- 
dependently 
of  statute. 


111. — Powers,  &c.  of  Factors  independently  of  Statute. — ^From 
the  mere  relation  of  principal  and  f  custor,  and  independently  of 
the  above  Acts,  the  factor  derives  authority  to  sell  at  suoh  times 
and  at  such  prices  as  he  may,  in  the  exercise  of  his  discretion, 
think  best  for  his  employer;  but  if  he  receives  the  goods  subject 
to  any  special  instructions,  he  is  bound  by  them,  and  the  autho- 
rity, whether  general  or  special,  is  revocable.  When,  indeed, 
the  factor  has  advanced  money  on  the  goods  consigned  to  him 
for  sale,  the  authority  to  sell  is,  it  seems,  irrevocable,  because 
coupled  with  an  interest ;  but  still,  in  that  case,  on  failure  of 
the  principal  to  repay  suoh  advances  within  a  reasonable  time 
after  demand,  the  factor  cannot  sell  at  any  time  he  pleases, 
without  regard  to  the  interest  of  the  principal  and  the  nature 
of  the  authority  originally  given  (k).  And  he  cannot  sell  the 
goods,  though  in  the  exercise  of  a  sound  discretion,  contrary  to 
the  principal's  orders,  for  the  purpose  of  reimbursing  himself  for 
advances  made  to  the  principal,  independently  of  and  after  the 
oonsignment.  There  is  not  in  suoh  a  case  an  irrevocable  autho- 
rity coupled  with  an  interest,  inasmuch  as  suoh  an  authority 
only  exists  where  the  authority  is  given  for  the  purpose  of 
being  a  part  of  the  security,  although  such  subsequent  advanoes 
might  be  a  good  consideration  for  an  agreement  that  the  original 
revocable  authority  to  sell  should  become  irrevocable  (/).    And 


(t)  6  &  6  Viot.  0.  89,  8.  7.  {k)  Smart  y.  Sandan,  3  0.  B.  380. 

(/)  Smart  y.  SandarSj  tup. 
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accordingly  an  authority  given  to  the  factor,  in  consideration 
of  former  advances,  to  sell  at  the  best  market  price,  and  repay 
himself  (the  former  authority  having  a  limit  as  to  price),  was 
held  to  be  revocable  (m). 

The  authority  of  the  factor  may  be  revoked  notwithstanding 
advances  by  the  factor,  unless  such  advances  are  accompanied 
by  and  made  the  consideration  for  an  agreement  that  the  autho- 
rity shall  not  be  revocable  (n).  Where  the  authority  to  the 
factor  was  revoked,  the  earlier  Acts  did  not  apply  (o) ;  but  now 
the  revocation  of  the  authority  dpes  not  prejudice  the  rights  of 
band  fide  purchasers  without  notice  (p), 

A  purchaser  from  a  factor,  not  knowing  that  the  latter  is 
selling  as  agent,  may,  in  an  action  for  the  price  by  the  real 
owner,  set  off  a  debt  due  to  him  by  the  factor  (^),  although  the 
factor  is  acting  contrary  to  his  instructions  (r) ;  and  an  allega- 
tion that  the  purchaser  had  the  means  of  knowledge  is  not 
sufficient  (a) ;  but  where  the  purchaser  knows  the  factor  to  have 
a  principal,  he  cannot  set  o£E  the  debt  due  to  him  by  the  factor, 
whether  the  imdisclosed  principal  carries  on  business  in  England 
or  not  {t)y  or  abroad  (w). 

This  set-ofE  is  not  allowed  in  an  action  for  damages  for  not 
accepting  the  goods  (x) ;  nor  where  the  factor  has  become  bank- 
rupt and  it  was  proposed  to  set  ofE  mutual  credits  (y),  unless  the 
daim  by  the  bankrupt's  trustee  was  liquidated  (z). 

Instruments  and  securities,  which  form  part  of  the  currency 
of  this  coimtry,  such  as  bills  of  exchange,  exchequer  bills,  &c., 
being  negotiable,  can,  of  course,  be  effectually  pledged  by  an 
agent  intrusted  with  them,  or  by  any  other  person  in  whose 
hands  they  may  be,  in  fraud  of  the  true  owner  (a),  and  the  same 


Chap. 

Lxm. 

§  3  (ill). 


(m)  Saleiffh  y.  Atkimon,  6  M.  ft  W. 
670. 

(it)  De  Comat  y.  Prostf  3  Moo.  P.  0. 
N.  S.  168. 

(o)  Fumtes  y.  Montitf  L.  R.  4  0.  P. 
93. 

(p)  52  &  53  Yiot.  o.  46,  8.  2,  8ob« 
B.  (2),  ante,  p.  1504,  re-enaoting  40  & 
4lViot.  0.  39,8.  2. 

{q)  Fish  V.  Kempton,  7  C.  B.  687 ; 
Semenza  y.  BrinaUy,  18  0.  B.  N.  S. 
472 ;  IHinn  v.  Norvoood,  14  C.  B.  N.  S. 
574. 

(r)  Exp,  Dixon,  4  Ch.  D.  133,  C.  A. 


(»)  Barries  v.  Imperial  Ottoman  Bank, 
L.  R.  9  C.  P.  38. 

{t)  Fish  y.  Kempton,  7  C.  B.  687  ; 
Exp,  Dixon,  sup. 

(tt)  Lanyon  y.  Blanchard,  2  Camp. 
596  ;  Afaanse  y.  Henderson,  1  East,  335. 

ix)  Turner  y.  Thomas,  6  East,  610. 
(y)  Turner  v.  Thomas^  sup. 

(z)  Thornton  y.  Maynard,  10  East, 
700. 

(a)  Treuttel  y.  Barandon,  8  Taunt. 
100;  Sigoumey  y.  Lloyd,  8  B.  &  Cr. 
622  ;  Lloyd  y.  Sigoumey,  5  Bing.  525 ; 
Goodman  y.  Harvey,  4  A.  &  E.  870. 
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Chap.       will  apply  to  exchequer  bills  payable  to  bearer  (b) ;  or  bonds 
TiXTTI.      payable  to  bearer  (c), 

§  3  (iii).  rpj^Q  principal  is  protected  against  the  sale,  negotiation, 
transfer,  or  pledge  by  a  broker  or  other  agent  of  such  instru- 
ment, in  violation  of  good  faith,  and  contrary  to  the  object  for 
which  the  same  was  intrusted  to  him  {d). 

In  the  case  of  foreign  securities  it  rests  with  the  defendant  to 
prove  by  evidence  that  they  are  negotiable  by  the  course  of 
trade  here,  or  by  the  custom  of  the  country  whence  they 
come  (e).  And  the  Court  cannot  take  cognizance  of  their 
character  when  brought  before  them  for  the  first  time  (/). 

{b)   Woohey  y.  Fole^  4  B.  &  Aid.  1 ;      And  see  Bsg.  y.  TatJoeh,  2  Q.  B.  D. 
Brandao  y.  Bamett,  2  Sc.  N.  B.  96,       157. 
112.  {e)  Lang  y.   Smyth,   7  Bing.   284; 

(e)  G^,Ur  ..  Mie^lU,  8  B.  &  C.  46.      ^'^^^^^^  ^i,''' '  ^""^ 
{d)  24  &  26  Yiot.  o.  96,  68.  76,  76.  (/)  Lmty  y.  Smyth,  tup. 
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CHAPTEE  liXIV. 

HYPOTHECATION  BY  WAY  OF  EQUITABLE  ASSIGNMENT. 

i.^^Hatnr6  and  Operation  of  Equitable  Assig^nments  of  Debts  or  Definition  of 
Funds. — ^An  equitable  assignment  may  be  defined  as  an  appro-  ^^slgnment. 
priation,  for  the  payment  of  a  debt,  of  a  chose  in  action  or  fund 
of  the  debtor  in  the  hands  of  a  third  person,  and  may  be  effected 
either  By  agreement  between  the  creditor  and  the  debtor  that 
the  debt  shall  be  paid  out  of  specific  property  belonging  to  the 
debtor  but  not  in  his  possession  («),  or  by  an  order  upon  the 
holder  of  the  specific  property  to  pay  the  creditor  out  of  such 
property  (6). 

With  regard  to  the  first  class  of  oases,  where  an  equitable  Notioe  not 
assignment  of  a  debt  or  fund  is  made  by  direct  agreement  ^^^^^./^ 
between  the  creditor  and  his  debtor,  it  is  not  essential  to  the  asm^ment 
yaudity  of  such  assignment,  as  between  assignor  and  assignee,  assignor  and 
that  notice  should  be  given  to  the  party  by  whom  the  fund  is  *«®fif^®®  * 
held ;  and  it  is  immaterial,  in  this  respect,  whether  the  assign- 
ment be  for  valuable  consideration  (c)  or  not  (d).     But  in  deter- 
mining whether  a  transaction  is  an  equitable  assignment,  the 
fact  that  no  notice  was  given  to  the  debtor  or  holder  of  the 
fund  may  be  evidence  that  it  was  not  intended  to  assign  the 
debt  or  fund  (e). 

Nor  is  notice  necessary  as  between  persons  claiming  under  the  nor  as  be- 

•  1  !••  3  r  A        •  tween  personB 

assignor,  such  as  a  person  olaimmg  imder  a  subsequent  assign-  claimii^ 
ment  made  otherwise  than  for  a  valuable  consideration  (/),  a  luiderassignor 

,,,-,  ,  ^      \t^  /  *      and  assiffneo. 

creditor  who  has  obtained  a  garnishee  order  (^),  or  a  judgment 

{a)  JRodiek  v.  Qandell,  1  De  Qt.  If.  &  BoherU  y.  Lloyd,   2  Beav.   376  ;    Re 

Qt,  763,  776.  Way't  Trutts,  2  De  G.  J.  &  S.  366  ; 

{b)  Bum  y.  CarvtahOy  4  Ifj.  &  Or.  Re  Patrick,  Bills  y.  Tatham,  (1891)   1 

690,  at  p.  702,  and  other  cases  cited  Ch.  82,  0.  A. 
inf.  {e)  Re  Shetoard,  (1893)  3  Gh.   602, 

(c)  Bum  y.   Carvalho,  sup.;  Rodiek  609. 

y.  Oandell,  sup. ;  Re  Low^s  Settlement,  (/)  Justice  y.  Wynne,  12  Ir.  Ch.  B. 

30  Beay.  95;  Gorringe  v.  Irwell,  ^c.  289. 

JForks,  34  Ch.  D.  128,  C.  A.  (ff)  Robinson  v.  Nesbitt,  L.  R.  3  C.  P. 

(d)  Bonaldsony.  DonaldsonyKAy, 111;  264.    See  (1903)  2  Ch.  at  p.  732. 
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Chap. 
IXIV.  (i.) 


Kotioe 
necessary  to 
bind  holder 
of  fund. 


Assignee 
bound  hj 
equities. 


Holder  after 
notice  must 
pay  fund  to 
assignee. 


Holder  of 
fund  abroad. 


creditor  who  has  got  a  receiver  appointed  (A),  or  who  has 
obtained  a  charging  order  (i )  of  the  one  part,  and  a  creditor 
assignee  of  the  other  part. 

It  is,  however,  necessary  for  the  safety  of  the  assignee  that  he 
should  give  notice  of  an  equitable  assignment  to  the  holder  of 
the  fund  (k)  so  as  to  bind  him  and  prevent  him  from  paying  it 
over  to  the  assignor,  or  to  other  persons  claiming  under  him  by 
a  title  which,  though  subsequent  in  date,  may,  if  acquired  for 
value,  enable  such  persons  to  acquire  precedence  by  priority  of 
notice ;  and  also  in  order  to  prevent  the  risk  of  the  fund  being 
claimed  by  the  assignor's  trustee  in  bankruptcy. 

It  is  well  settled  that  an  equitable  assignee,  who  has  not 
given  notice,  wiU  be  bound  by  any  equities  between  the  assignor 
and  the  holder  of  the  fund,  so  as  to  be  obliged  to  allow  any 
payments  made  by  the  holder  of  the  fund  to  the  assignor 
subsequently  to  the  assignment  (/). 

A  debtor,  trustee,  or  other  holder  of  a  fund  who  has  received 
notice  of  an  equitable  assignment  cannot  refuse  to  pay  the 
money  to  the  assignee  {m) ;  and  indemnity  cannot  be  demanded 
by  the  debtor  or  fund  holder  before  payment  (n).  The  con- 
tingency of  the  debt  does  not  vary  the  principle  (o) ;  nor  can 
a  subsequent  compromise  by  the  assignor  alter  the  right  (n). 

In  the  absence  of  and  iintil  notice,  the  fund  holder  would  be 
justified  and  safe  in  paying  away  the  fund  to  the  assignor  or 
persons  claiming  under  him  who  appear  to  be  the  true  owners 
thereof  (j^). 

The  assignment  is  valid  although  the  order  was  addressed  by 
the  firm  to  whom  the  goods  belonged  to  a  partner  of  the  firm 
who  is  abroad  {q).  But  the  holder  of  a  fund,  even  though  he 
has  received  notice  of  its  assignment,  is  not  boimd  to  pay  it  over 
to  the  assignee,  if  the  assignee's  title  is  not  complete  by  the  law 
of  the  loctis  rei  sitae  (r). 


(A)  Arden  y.  Arden,  29  Ch.  D.  708. 
See  Be  Anglesey,  (1903)  2  Gh.  727. 

(i)  Beavan  v.  Lord  Oxford,  6  De  G. 
M.  &  G.  492  ;  Kinderley  v.  Jervx9,  22 
Beav.  1 ;  Eyre  v.  M'Bowell,  9  H.  L.  0. 
619,  742;  Scott  v.  Lord  Hastings,  4^. 
&  J.  633. 

(k)  Me  King,  Setcill  v.  Xing,  14  Oh. 
D.  179. 

(l)  Norrish  v.  Marshall,  5  Madd.  475  ; 
ante,  p.  1274. 

(m)  Jones  v.  Farrell,  1  De  G.  &  J. 
208  ;  Sutchimon  v.  ffeyworfh,  9  A.  & 


E.  376.  See  Western  Wagon  6b.  y. 
West,  (1892)  1  Ch.  271  ;  and  of.  Bence 
y.  Shearman,  (1898)  2  Gh.  582. 

(«)  Jones  V.  Farrell,  sup. 

(o)  Bodick  y.  Oandell,  1  De  G.  M.  & 
G.  763. 

{p)  Ward  y.  Duncombe,  (1893)  A.  C. 
369,  392. 

{q)  Bayner  y.  Sarford,  4  Jur.  N.  S. 
703. 

(r)  Sichel  y.  Baphael,  10  Jur.  N.  S. 
1165.  But  see  Bxp,  HoUhausen,  L.  B. 
9  Ch.  722. 
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Another  risk  to  whioh  an  equitable  assignee  subjects  himself       Chap, 
by  omitting  to  give  notice  to  the  holder  of  the  fund  is  that   IXIV.  (i.) 
some  subsequent  assignee  for  value,  not  having  notice  of  the  priority  by 
previous  assignment,  may,  by  giving  notice  of  the  assignment  notioe. 
to  him,  acquire  priority  over  the  original  assignee  (s). 

An  agreement  by  a  debtor  with  his   creditor  for  payment  Aamgmnent 
of  his  debt  out  of  funds  in  the  hcmds  of  a  third  person,  if  com-  ^^^  notice 

•^  »  \  prevails  over 

municated  to  such  third  person,  will  prevail  against  a  subsequent  afimgnor's 

bankruptcy  though  intervening  while  the  letter  or  memorandum  bwtoptcy. 

containing  notice  of  the  agreement  is  being  duly  forwarded, 

and  on  its  way  to  the  holder  of  the  fund  (t).      So  also  an  order 

on  the  fund  holder  to  pay  the  creditor  out  of  the  fund,  being 

ipso  facto  notice  of  the  equitable  assignment,  will  oust  the  claim 

of  the  debtor's  trustee  in  bankruptcy  (u). 

The  extinguishment  of  the  original  debt  due  from  the  EztinguiBh- 
assignor  to  the  assignee  seems  to  have  been  in  an  earlier  case  "^?^*  ^  ^®^* 
considered  necessary  at  law  as  a  consideration  to  support  the 
agreement  {x).  But  in  Walker  v.  Rostron  (y),  where  the  order 
was  by  way  of  additional  security,  it  was  held  that  no  further 
consideration  was  necessary  beyond  the  existence  of  the  debt 
due  from  the  assignor  to  the  assignee,  as  in  the  case  of  any 
other  collateral  security.  And,  where  there  is  an  agreement 
between  the  creditor  and  his  debtor  and  the  debtor  paravail,  the 
original  debtor  will  not  thereby  be  released,  unless  the  agree- 
ment is  expressly  to  that  effect  (z). 

The  assignee  of  a  debt  could  not  before  the  Judicature  Act,  Aotion  by 
1873  (fl),  have  sued  for  it  in  equity,  unless  the  assignor  had  ""^fi^®®- 
refused  to  allow  him  to  use  his  name,  or  did  or  intended  to  do 
some  act  to  prevent  the  assignee  from  recovering  it  at  law  (b). 
This  Act  empowers  an  assignee  to  sue  in  his  own  name  in  cases 
of  '^  absolute  assignment  not  purporting  to  be  by  way  of  charge 
only  " ;  but  though  a  conveyance  by  way  of  mortgage  has  been 


(a)  Dearie  y.  Sail,  3  Rubs.  1  ;  Mar- 
chant  T.  Morion,  (1901)  2  K.  B.  829. 
The  risks  attending  the  omission  to 
give  notice  of  an  equitable  assignment 
of  a  debt  or  f  nnd  are  more  f  uSy  con- 
sidered, with  reference  to  mortgages, 
ante,  pp.  318  ^  eeq. 

{t)  Row  v.  Dawson,  1  Yes.  Sen.  331 ; 
Exp,  South,  Re  Row,  3  Swanst.  392 ; 
CoUyer  ▼.  Fallon,  T.  &  B.  459 ;  Bum 
T.  Carvalho,  4  My.  &  Cr.  690. 

(tt)  Mtln  V.  Walton,  2  T.  &  0.  0.  0. 
864.    See  also  Belcher  y.  Bellamy^  2 


Exoh.  303 ;  Bxp,  Bell,  17  L.  J.  Bky. 
9  ;  Boyd  v.  Mangles,  18  L.  J.  Ex. 
273 ;  Diekimon  v.  Marrow,  14  M.  &  W. 
713 ;  Exp.  Steward,  3  M.  D.  &  De  G. 
266. 

(x)  Wharton  y.  Walker,  4  B.  &  Or. 
163. 

(y)  9M.  &W.  411. 

(z)  Cuxon  V.  Chadley,  3  B.  &  Or.  691. 

(a)  36  &  37  Viot.  c.  66,  s.  26,  sub-s.  6. 

(b)  Eammond  y.  Messinger,  9  Sim. 
327. 
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Tranafer  of 

diTidend 

warrants. 


Delajm 

enfoidzig 

seoiirity. 


AjsBent  of 
holder  not 
neoessary  to 
validity  of 
assig^nment* 


held  to  be  within  this  enaotment,  a  distinction  has  been  drawn 
between  such  an  instrument  and  one  which  only  gives  a  right 
to  payment  out  of  a  particular  fund  or  particular  property 
without  transferring  that  fund  or  property  (c).  It  seems,  there- 
fore, that  hypothecations  operating  by  way  of  equitable  assign- 
ment and  which  are  by  way  of  security  only  are  still  governed 
by  the  law  independent  of  the  statute,  and  that  the  assignee 
cannot  generally  sue  in  his  own  name  without  a  power  of 
attorney  enabling  him  to  do  so  ((/ ). 

According  to  the  practice  of  the  Bank  of  England,  dividend 
warrants  pass  by  delivery  without  indorsement,  and  the  band 
fide  holder  thereof  is  entitled  to  receive  the  amoimt;  but  the  law 
does  not  acknowledge  such  a  mode  of  assignment,  though  a 
contract  entered  into  with  knowledge  of  such  practice  might  be 
binding  (<?).  And  it  may  be  noticed  that  a  general  power  to 
receive  payment  does  not  authorize  the  attorney  to  receive  pay- 
ment by  dividend  warrant,  unless  such  be  shown  to  be  the  usual 
mode  of  payment  (f),  nor  by  bills  of  exchange  (/). 

The  equitable  assignee  of  a  debt  is  not  subject  to  the  same 
rules  as  the  holder  of  a  bill  of  exchaDge  as  to  the  obligation  to 
use  due  diligence.  And  accordingly  where  a  partner  gave 
a  promissory  note  to  secure  an  advance,  and  also,  by  way  of 
collateral  security,  an  equitable  assignment  ol  his  share  in  the 
partnership,  but  did  not  enforce  his  security  till  after  the  firm 
had  become  insolvent,  it  was  held  that  the  assignee  was  not 
barred  from  relief  by  the  delay,  and  that,  as  he  could  not  have 
obtained  payment  of  the  money,  he  could  not  be  charged 

with  it  (^). 

Formerly,  the  assent  of  the  fund  holder  to  an  order  or 
appropriation  of  the  fund  was  necessary  at  law  to  bind  him 
and  enable  the  creditor  to  sue  (A).  But,  in  equity,  the  mere 
communication  to  the  holder  of  the  order  or  appropriation  was 
sufl5cient  to  amount  to  an  equitable  assignment  binding  on  him 
without  any  assent  on  his  part  (t).  And  now,  under  the  Judi- 
cature Act,  1873  (ft),  this  rule  of  equity  must  be  adopted  in  all 
Divisions  of  the  High  Court. 


(c)  Tancred  v.  Delagoa  Bay  Co.,  23 
Q.  B.  D.  239. 

{d)  See  further,  on  this  question, 
ante,  pp.  321  et  seq. 

(e)  PaHridge  v.  Bank  of  England^  9 
Q.  B.  396. 

(/)  Syket  V.  Oilet,  6  M.  &  W.  646. 


(g)  Qlyn  y.  Eood,  1  De  G.  E.  ft  J. 
334. 

(A)  Hutehinwn  y.  Seytcorthf  9  A.  ft 
E.  375  ;  mihamt  y.  Everett,  14  East, 
682. 

(t)  Lett  y.  MorrU,  4  Sim.  607. 

(A)  36  &  87  Yiot  c.  66,  b.  26  (11). 
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ii. — ^Wliat  will  amoimt  to  an  Equitable  Assignment  of  a  Debt       Chap, 
or  Fund. — ^When  the  agreement  or  order  is  in  writing,  no  par-   LXIV.  (ii.) 
tionlar  form  of  words  is  necessary  to  eflfeot  an  equitable  assign-  Equitable 
ment  (/),  and  to  give  a  good  charge  on  the  chose  in  action  (w),  asaigament 
unless  the  agreement  is  within  the  Statute  of  Frauds  (n).    Any  woxds. 
words,  however  informal,  are  sufficient  for  that  purpose,  pro- 
vided the  intention  clearly  appear  thereby  that  a  specific  fund 
shall  be  appropriated  for  payment  of  the  debt  (o),  and  that  pay- 
ment out  of  the  fund  so  appropriated  shall  be  made  to  the 
person  claiming  imder  the  assignment  (p). 

An  informal  letter  may  operate  as  an  effectual  equitable 
assignment,  though  it  expresses  an  intention  subsequently  to 
execute  a  formal  deed  of  assignment  (q). 

Thus,  an  order  on  an  insurance  company  in  this  form,  *^  Take  instances  of 
notice^that  I  wish  to  transfer  my  interest  in  the  policies  to  C.  D.,"  ^^^|^ 
is  sufficient  (r) ;  also  where  the  consignor  of  coffee  drew  certain  create  an 
bills  of  exchange,  and  wrote  to  his  consignee  to  "  realize  the  ^^^^t. 
coffee  and  honour  the  bills,"  and  the  consignee,  after  specifying 
the  bills,  wrote  to  the  holder,  stating  that  he  expected  ''the 
delivery  of  the  coffee  sent  against  the  above,"  it  was  held  to  be 
a  valid  equitable  charge  (s). 

So  where  a  debtor  had  given  a  security  upon  a  fund  to  a 
creditor,  and  was  also  indebted  to  a  third  person,  an  order  in 
writing  given  by  the  debtor  to  such  third  person,  directing  the 
secured  creditor  to  hold  the  fund  (subject  to  his  charge)  to  the 
credit  of  such  third  person,  followed  by  an  agreement  by  the 
secured  creditor  so  to  hold  it,  amounts  to  an  equitable  charge  (t). 

An  order  on  the  sale  moneys  of  a  commission  in  the  army 
was  held  to  be  sufficient  (w).  A  direction  to  an  executor  to  pay 
a  share  under  a  will,  if  acted  on,  is  sufficient  (or) ;  and  also  an 
order  on  the  executor  of  a  debtor  to  pay,  followed  by  a  promise 


(/]  ^ow  y.  Dawson y  1  Vcs.  Sen.  831. 

(m)  Oonringe  v.  Irivelly  34  Ch.  D. 
134. 

in)  Exp,  Hall,  10  Ch.  D.  616. 

(o)  Thomson  v.  Simpson^  L.  R.  5  Ch. 
659  ;  Citizent'  Bank  of  Louitiana  v. 
First  National  Bank  of  Orleans,  L.  R. 

6  H.  L.   352  ;  Exp,  Irving,  Re  Pratt, 

7  Ch.  D.  419;  Percival  v.  Dunn,  29 
Ch.  D.  128  ;  Tailby  v.  Official  Receiver, 
13  App.  Ca.  543. 

( p)  Bell  Y.  London  and  North  Western 
Rail,  Co,,  15  Beav.  548. 


{q)  Re  King,  Sewell  v.  King,  14  Ch. 
D.  179. 

(r)   Chotpne  v.  Baylis,  31  Bea7.  351. 

(«)  Ranken  v.  Alfaro,  5  Ch.  D.  790, 
C.  A. 

(t)  Myers  v.  United  Ouarantee,  ^, 
Co.,  7Dea.  M.  &a.  112. 

(m)  V Estrange  y.  L*  Estrange,  13Bea7. 
281.  See  Collger  v.  Fallon,  T.  R.  459 ; 
Friee  y,  Lovctt,  15  Jur.  786  ;  Webster 
Y,  Webster,  31  Beav.  393 ;  Buller  y. 
Flunkett,  1  J.  &  H.  441. 

{x)  Lambe  v.  Orion,  29  L.  J.  Ch.  319. 
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TtnoB  miut 

bennequi- 

Yooal. 


Chap.       to  pay  when  there  should  he  funds  for  the  purpose  (j/).    So  also 
LXIV.  (ii.)  an  order  given  by  a  debtor  to  his  solicitor  to  oolleot  his  debt 
and  pay  it  to  a  third  party  is  a  good  equitable  assignment  (s). 

The  engagement  to  pay  out  of  the  fund  must,  however,  be 
unequivocal.     There  the  assignment  of  the  benefit  of  a  contract 
to  make  a  loan  is  not  a  good  equitable  assignment  (a).     A  pro- 
mise to  pay  when  the  debtor  receives  a  sum  due  to  him  from  a 
third  person,  without  any  agreement  that  the  creditor   ahall 
receive  that  sum  or  be  paid  specifically  out  of  that  sum,  is  not 
sufficient  (b) ;  nor  a  mere  representation  that  there  were  funds 
at  a  particular  bank  to  meet  a  bill  of  exchange  drawn  upon 
it  (c) ;  nor  the  statement  by  the  debtor  that  the  arrival  of  a 
certain  cargo  would  put  him  in  funds  (d) ;  nor  a  direction  in  a 
bill  of  exchange  to  place  it  against  a  particular  cargo  (e) ;  nor  a 
request  to  the  holder  of  a  fund  to  hold  it  at  the  disposal  of  the 
creditor  (/).     A  cheque  is  not  an  equitable  assignment  of  the 
drawer's  balance  at  his  banker's  (^),  though  a  valid  assignment 
may  be  made  of  a  present  or  future  balance  at  a  bank  (A) ;  nor 
is  a  bill  of  exchange  an  equitable  assignment,  though  drawn  for 
the  exact  amount  owing  (t),  an  assignment  being  subject  to 
equities  which  a  bill  is  not  (A:).     Nor  will  a  letter  advising  a 
creditor  that,  by  instructions  of  the  debtor,  a  special  credit  has 
been  opened  in  his  favour  with  the  writer  of  the  letter  oonstitate 
an  equitable  assignment  or  specific  appropriation  of  that  sum,  as 
of  a  fund  in  the  hands  of  such  third  person ;  it  is  a  mere  state- 
ment by  the  writer  that  he  will  act  as  paymaster  to  a  particular 
person  up  to  a  certain  amount  (/). 

A  valid  equitable  assignment  may  be  made  even  by  parol,  if 
the  intention  to  appropriate  a  specific  sum  for  payment  is  clearly 
proved.  '^If  A.  tells  B.  that  he  expects  that  10,000/.  are 
coming  to  him  on  a  given  day,  and  agrees  out  of  that  to  pay  B. 


Parol  aasigii- 
ment. 


Bxp, 
768. 
ICh. 

w 

660; 

w 

662. 
First 
L.  R 


Sxp.  Alderton,  1  If  add.  63  ;  afl. 

South,  3  Swanst.  392. 

Palmer  v.   CulvertoeUy  86  L.  T. 

Western  Wagon  Co.  v.  Weet,  (1892) 

271. 

Field  y.  Megaw,  L.  R.  4  0.  P. 
Percival  v.  Dwnn,  29  Ch.  D.  128 ; 
V.  Newing,  82  L.  T.  260. 
Thonuon  y.  Simpsony  L.  R.  6  Gh. 
And  see  Citizens^  Bank,  ^.  y. 
National  Bank  of  New  Orleantj 
,  6  H.  L.  362. 
Jonsi  y.  8tark$y,  16  Jnr.  610. 


(e)  Rohey  ^  CoJ'e  Ironworks  y.  OUier^ 
L.  R.  7  Gh.  696. 

(/)  Gorringe  y.  InoeH  India  Rubber 
Works,  34  Ch.  D.  128,  0.  A. 

{g)  Hopkimon  y.  Forster,  L.  R.  19 
Eq.  74,  Jessel,  M.  R. 

(A)  Walker  y.  Bradford  Old  Bank,  12 
Q.  B.  D.611. 

(i)  Shand  y.  Du  Buisson,  L.  R.  18 
Eq.  283. 

{k)  29  Gh.  D.  at  p.  876. 

(/)  Morgan  y.  Le  Sivier,  L.  R.  7 
H.  L.  423. 
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5,000/.,  that  is  a  good  agreement  to  constitute  a  charge  upon       Chap, 
the  fund  "  (w).  LXIV.  (ii.) 

An  order  by  a  creditor  to  his  debtor  to  pay  a  sum  of  money 
to  a  third  person  is  not  an  equitable  assignment,  xmless  it 
amounts  to  an  order  or  engagement  to  pay  the  sum  out  of  a 
particular  fund  or  debt  (n).  So,  an  order  not  acted  upon  during 
the  debtor's  life  to  transfer  into  the  name  of  the  creditor  shares 
in  a  company  held  by  the  debtor  without  further  eyidence  of 
the  contract,  will  not  be  sufficient  to  create  a  lien  as  against  the 
debtor's  other  creditors  after  his  death  (o). 

It  is  not  necessary  that  the  fund,  to  be  capable  of  being  Appropriated 
appropriated    for    payment  of  a  particular  debt,   should    be  of  nnuccr- 
definitely  ascertained  as  to  amount  (/?).      A  valid  equitable  tau^od 
assignment  may  be  made  of  funds  to  be  subsequently  acquired, 
though  the  acquisition  may  depend  on  a  contingency  (q).     Nor 
is  it  necessary  that  the  precise  amount  of  the  debt  to  be  paid 
should  be  ascertained  (r). 

iii. — Bevocation  of  Assigmnent. — ^The  mere  sending  an  order  Bevooation  of 
to  the  depositary  or  debtor,  to  pay  the  proceeds  or  fund  or  debt  holSrof 
to  a  creditor,  does  not  constitute  an  equitable  assignment  in  ''"^' 
favour  of  the  creditor.     Until  communicated  to  the  creditor, 
the  order  is  countermandable  {s) ;  but  where  such  communica- 
tion ha,s  been  made,  at  all  events  after  the  fund  holder  has 
assented  to  the  order  or  appropriation,  the  order  cannot  be 
revoked  (^),  either  by  the  assignor  or  his  trustee  in  bank- 
ruptcy (u). 

The  power  to  revoke  the  order  seems  to  depend  upon  whether 
that  order  is  a  mere  order  for  payment  which  is  countermandable 
imtil  acted  upon,  or  amounts  to  an  appropriation  of  the  fund  (x). 
Of  course  a  direction,  by  a  consignor  to  his  correspondent  and 

(w)  Per  Page- Wood,  V.-C,  in  Sie-  13  App.  Oa.  643. 
card  y.  JPricfMrd,  1  K.  &  J.  277,  at  (r)  Sutehinton  T.'Sey worthy  9  A.  & 

p.  279.     See  also  TibbUs  y.  George,  6  E.  375. 

A.   &  E.   107  ;  Oumell  y.  Gardner,  4  {s)  Seott  y.  Forcher,   3  Mer.   662  ; 

GifP.  626 ;  Paruh  y.  Poole,  63  L.  T.  Frith  y.  Forbet,  4  De  G.  P.  &  J.  409, 

86.  422  ;  BaiUy  y.  (hdverwell,  8  B.  &  Cr. 

(n)  Watton  y.  Duke  of  Wellington,  1  448  ;  Gaakell  y.  GmkeU,  2  Y.  &  J.  602. 
R.  k  Tdj.  602,  606 ;   Percival  y.  Dunn,  (t)  Hodgeon  y.  Anderson,  3  B.  &  Cr. 

29  Ch.  D.  128.  842  ;  HuUhineon  y.  Eeyworth,  9  A.  & 

(o)  CumnUng  y.  Preteottj  2  Y.  &  0.  E.  376  ;    TFalker  y.  JRoetron,  9  M.  & 

Ex.  488.  W.  411 ;  Dickineon  y.  Marrow,  14  M. 

{p)  Pooley  y.  Goodwin,  4  A.  &  E.  94 ;  ft  W.  713. 
Walker  y.  Rottron,  9  M.  &  W.  411 ;  {u)  Alexanders.  Steinhardt,  (1903)  2 

Bieeard  y.  Priehard,  1  K.  ft  J.  277.  E.  B.  208. 

See  Jonet  y.  Humphrey*,  (1902)  1  K.  B.  {x)  See  Fieher  y.  Miller,  1  Bing.  160 ; 

10.  Gtbeon  y.  Mmet,  2  Bing.  7 ;  Makoltn  y. 

(g)  Rodiek  y.  Gandell,  1  De  G.  M.  ft  Scott,  16  Jur.  21 ;  Brind  y.  Hampehire. 

G.  763.    See  TaHiy  y.  Offieidl  Beeeiver,  1  M.  ft  W.  364. 
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Statement  of 
the  rule. 


Chap.       oonsignee,  to  appropriate  all  future  consigimients  to  the  payment 
LXIV.  (iii)  of  a  peurticular  debt,  is  revocable  by  him  at  any  time  as  to 
oonsigimients  not  already  made  (y). 

iv. — ^The  Enle  in  Exp.  Waring. — The  well-known  rule  in  JExp. 
Waring  (z)  lays  down  an  apparent  exception  to  the  general 
principle  that,  in  order  to  constitute  a  yaUd  equitable 
assignment,  there  must  be  privity  between  the  assignor  and 
assignee. 

The  rule  in  Exp.  Waring  may  be  thus  stated : — 

Where,  as  between  the  drawer  and  the  acceptor  of  a  bill  of 
exchange,  funds  have,  by  virtue  of  a  contract  between  them, 
been  specifically  appropriated  to  meet  the  bill  at  maturity,  then, 
if  both  drawer  and  acceptor  become  bankrupt,  the  bill  holder, 
though  neither  party  to  the  contract  nor  privy  to  the  appropria- 
tion, is  entitled  to  have  the  appropriated  fund  applied  towards 
payment  of  the  bill.  But  the  holders  must  have  a  double  right 
of  proof,  or  the  rule  does  not  apply.  So  there  is  no  such  right 
when  the  bills  drawn  by  one  party  have  not  been  accepted  by 
the  other  (a). 

The  exception  is,  however,  more  apparent  than  real,  for  the 
bill  holder  is  not  treated  as  having  an  equitable  assignment  of 
the  appropriated  fund,  but  merely  an  incidental  advantage 
arising  out  of  the  necessities  connected  with  working  out  the 
equities  between  the  two  insolvent  estates  (6). 

The  rule  in  Exp.  Waring  applies  not  only  to  cases  of  bank- 
ruptcy in  the  strict  sense  of  the  term,  but  also  where  the  estates 
are  insolvent  (c),  provided  that  the  respective  estates  have  been 
brought  under  forced  administration,  whether  of  the  Court  of 
Bankruptcy  or  of  the  Chancery  Division  {d). 

The  rule  applies  to  Ireland;  and  seems  to  apply  though 
the  security  be  deficient  {e).  But  the  rule  does  not  apply  to 
Scotland  (/). 


No  equitable 
assigmnent. 


Bole  applies 
to  insolveut 
as  weU  as 
bankrupt 
estates. 


(y)  Malcolm  y.  Scott,  sup. 
(z)  19  Yes.  345. 

(a)  Vaughan  v.  SaUidayj  L.  B.  9 
Oh.  661. 

(b)  See  per  Lord  Oaims  in  Banner  y. 
Johnston,  L.  B.  5  H.  L.  174.  See  also 
Exp.  Copeland,  3  D.  &  G.  199 ;  2  M.  & 
A.  177. 

(<?)  Se  Bamed^s  Banking  Co.,  L.  B. 
10  Gh.  198. 

(rf)  FoioUs  y.  Margreaves,  3  De  G.  M. 
&  a.  430  ;  £xp.  Carmiehael,  Be  Belfast 
Co.  (1897),  1  Ir.  B.  124.    The  role  in 


Exp.  Waring  belongpi  rather  to  the  law 
regulating  the  administration  of  bank- 
rupt and  insolyent  estates  l^an  to  the 
law  of  hypothecation.  An  able  dis- 
cussion of  the  rule  will  be  found  in 
Mr.  A.  0.  Eddis's  treatise  thereon. 
See  also  WilHams  on  Bankruptcy  (5th 
ed.)y  pp.  163  et  seg.  ;  Baldwin  on 
Bankruptcy  (8th  ed.),  354. 

(e)  Be  Bichview  Brickworks  Co.  (1897), 
1  Ir.  B.  176. 

(/)  7  App.  Ca.  366. 
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CHAPTEE  LXV. 


MARITIME  HYPOTHECATIONS. 


i. — Hatnre,  Operation,  and  Form  of  Bottomry  Bonds. — Bottomiy  Definition  of 
is  a  oontraot  by  which  a  ship,  or  a  ship  and  freight,  with  the  **^™'7- 
cargo  (if  necessary),  is  or  are  hypothecated  by  the  owner,  or  by 
the  master  as  the  agent  of  the  owner,  as  a  security  for  the 
payment,  in  the  event  only  of,  and  within  a  certain  time  after, 
the  safe  arrival  of  the  ship  at  her  destination,  of  a  debt  con- 
tracted, failing  other  resources,  for  the  supply  of  what  is 
necessary  for  the  preservation  of  the  ship  and  the  continuance 
of  the  voyage  (a). 

The  necessity,  however,  for  these  instruments,  to  a  great  Now  fallen 
extent,  disappeared  when  the  Court  held,  in  the  Mart/  Ann  (b)  ™ 
and  the  Feronia  (c),  that  the  master  of  a  ship  had  what  in  practice 
amounted  to  a  maritime  lien  for  his  disbursements.  For  over 
twenty  years  these  decisions  were  regarded  as  law,  and  though 
they  were  overruled  by  the  Sara  (d)  the  Merchant  Shipping  Act, 
1894  (e),  has  made  the  law  to  be  what  it  was  so  long  supposed  to 
be ;  and  it  now  seems  improbable  that  bottomry  bonds  will  ever 
again  come  into  general  favour  (/). 

Before  the  Judicature  Act,  1873  (^),  a  bottomry  bond  was  not  Negotiability 
negotiable  at  law,  but  it  was  always  treated  as  negotiable  in  the  bonds.  "^ 
Courts  of  equity  and  admiralty  (A) ;  so  that,  in  those  Courts,  a 
bondholder,  whether  he  was  a  bond  fide  assignee,  or  whether  the 
bond  had  been  merely  assigned  to  him  as  agent  for  the  original 
holder,  would  stand  in  the  same  position  as  such  holder,  with 
and  subject  to  the  same  rights  and  liabilities.    This  rule  of 

(a)  Mlas,  2  Hagg.  Ad.  48 ;  Soarea  v.  (e)  Sect.  167. 

Bob.  Adm.  198  ;  Empma,  6  P.  D.  6.  ;  /  „^  „  ^^  4^.  ,         '* 

{b)  L.  R.  1  A.  &  E.  8.  W  36  &  37  Vict.  o.  66. 

le)  L.  R.  2  A.  &  E.  66.  W  SelMfeea,  6  0.  Rob.  Adm.  102  ; 

(d)  14  App.  Ca.  209.  JFiUiam,  Swab.  846. 
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Cltap.  LZV. 


Form  of 
bottomry- 
bond. 


Bottomry 

bonds 

f aTonred  bj 

Courts. 


Time  for 
execation  of 
bond. 


Ship. 


equity  must  now  prevail  in  all  Divisions  of  the  High  Court  of 
Justice  so  as  to  enable  the  actual  holder  of  a  bond  to  sue  upon 
it,  although,  inasmuch  as  a  bottomrj  bond  does  not  transfer 
property,  but  operates  by  way  of  charge  only,  it  is  clearly  not 
within  sect.  25,  sub-sect.  (6),  of  the  last-mentioned  Act  (i). 

The  bottomry  bond  is  in  writing,  and  may  be  under  seal, 
and  may  be  executed  on  land  (k).  No  particular  form  is 
necessary  (/).  A  bill  of  sale  will  suffice,  if  hypothecation  is 
intended  (m)  ;  but  not  if  the  intention  were  to  effect  a  sale  (n) ; 
and  a  bill  of  exchange,  though  on  its  face  for  repairs,  will  not 
operate  by  way  of  bottomry  (o). 

Bills  of  exchange  are  commonly  given  in  practice  as  collateral 
securities,  and  as  being  more  negotiable ;  but  the  nature  of  the 
original  bottomry  transaction  is  not  affected  thereby  (p).  And 
an  agreement  for  a  bottomry  may  be  enforced  if  the  other 
requisites  exist  (q). 

Bottomry  bonds  are  favoured  in  maritime  Courts,  and  every 
intendment  will  be  made  in  their  favour,  and  any  parts. which 
are  inconsistent  with  the  rules  of  bottomry  may  be  rejected 
without  invalidating  the  bond  (r). 

The  validity  of  a  bond  is  determined  by  the  general  law 
maritime,  and  not  by  the  law  of  the  ship's  flag,  or  of  the 
country  where  it  is  granted  («). 

A  bond  may  be  valid,  though  its  execution  preceded  (t)  or 
followed  {u)  the  loan ;  and  it  may  be  dated  after  the  commence- 
ment or  even  completion  of  the  voyage  (x). 

ii. — Subject-matter  of  Bottomry  Bonds. — ^A  bottomry  bond 
given  on  a  ship  or  on  the  keel  of  a  ship  includes  the  whole  ship, 
with  its  rigging  and  stores,  though  temporarily  detached  (y). 


(i)  See  anUf  pp.  Z2l  et  teq, 

Ik)  Menetone  v.  Gibbons,  3  T.  R.  267. 

(l)  Atlas,  2  Hagg.  Ad.  48  ;  Aiex- 
ttnder,  1  Dods.  278  ;  Mari^  Ann,  L.  R. 
1  A.  &  E.  13. 

(m)  Johnson  y.  Shippsn,  2  Ld.  Raym. 
982. 

(«•)  Ridgway  ▼.  Roberts,  4  Ha.  106. 

(o)  Eeurom,  2  0.  Rob.  Adm.  1 ;  Exp, 
Halkett,  19  Ves.  474  ;  Loehiel,  2  TV. 
Rob.  Adm.  34. 

( p)  Tartar,  1  Hagg.  Ad.  1 ;  Nelson, 
I  Hagg.  Ad.  169  ;  Jane,  1  Dods. 
461 ;  Emaneipation,  1  W.  Rob.  Adm. 
124  ;  Ariadne,  1  TV.  Rob.  Adm.  411 ; 
Augusta,  1  Dode.  283 ;  Stainbank  r. 


Shepard,  13  G.  B.  418 ;  JBxp.  ffalkett, 
sup, 

(q)  Alexander,  sup,  ;  AHna,  I  W. 
Rob.  Adm.  111. 

(r)  Augusta,  sup,  ;  Osmanh,  3  TV. 
Rob.  198  ;  Smith  y.  Gould,  4  Moo. 
P.  C.  21. 

(*)  Bonaparte,  2  TV.  Rob.  398  ; 
Duranty  y.  Hart,  2  Moo.  P.  0.  N.  S. 
289 ;  Lhyd  y.  Guibert,  L.  R.  1  Q.  B. 
115. 

(0  Royal  Areh,  Swab.  269. 

(«)  Tsabel,  1  Dods.  273 ;  VibiUa,  1 
TV.  Rob.  1 ;  Trident,  1  TV.  Rob.  29. 

{x)  Mary  Ann,  10  Jnr.  253,  Adm. 

ly)  Atlas,  2  Hagg.  48;  Alexander, 
1  Bods.  278. 
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Where  the  ciroumstances  are  such  as  to  justify  the  master  in  Chap.  LXY. 
hypothecating  the  ship  for  necessaries,  he  has  also  authority  to        (^0 
hypothecate  the  freight  (a).  Freight. 

In  case  of  necessity,  if  the  value  of  the  ship  and  freight  is  Cargo, 
not  sufficient  security  for  the  amount  required,  the  master  may 
hypothecate  the  cargo  as  well  as  the  ship  and  freight  (a). 

If  the  bottomry  bond  is  of  the  ship,  freight,  and  cargo,  the  Ship,  freight, 
ship  and  freight  are  liable  first,  then  the  cargo  (6).  If  the  ship  ^  ^^«0' 
only  be  hypothecated,  the  freight  will  not  be  liable  to  the  bond- 
holder (c) ;  nor  the  cargo  (d).  But  if  the  ship  and  cargo,  or  the 
cargo  alone,  be  the  subject  of  the  bond,  the  freight  in  the  one 
case  and  the  ship  and  freight  in  the  other  will  still  be  liable 
before  the  cargo  can  be  applied  (e).  The  cargo  cannot  be 
bound  without  the  ship  and  freight ;  although  the  bond  purports 
only  to  affect  the  cargo,  the  proceeds  of  the  ship  and  freight 
must  be  first  applied  (/).  The  right  attaches  to  the  cargo  from 
necessity,  and  is  measured  by  the  degree  of  danger  and  the 
advances  required,  and  the  sufficiency  of  the  ship  and  freight 
to  meet  the  advances  (g).  In  no  case  can  the  cargo  be  hypothe- 
cated until  it  is  on  board  and  under  the  control  of  the 
master  (A). 

If    the  bond  includes  the   cargo,  the   shipowner  will    be  Liability  of 
personally  liable  to  pay  to  the  owner  of  the  cargo  the  amount  ^^^^^  ^  ^ 
raised  on  the  credit  thereof  by  reason  of  the  insufficiency  of  the 
ship  and  freight ;  and  this  liability  cannot  be  got  rid  of  by 
abandoning  the  ship  {%). 

The  validity,  as  against  cargo  owners,  of  a  bottomry  bond 
entered  into  by  the  master  of  a  foreign  ship  is  not  decided  by 
the  general  maritime  law  as  administered  in  England,  nor  by 
the  lex  loci  contractus^  but  by  the  law  of  the  ship's  flag  {k), 

iiL — Charge  on   Ship,  &c.  created  by  Bottomry  Bond. — ^A  Bond  not  a 
bottomry  bond  does  not  transfer  the  property  in  the  ship,  but  pro^)o^? 


(s)  Oratitudine,  3  0.  Bob.  240 ;  Jacob, 


i 


Bob.  245. 

fa)  Gratitudine,  sup. 

\h)  Bonaparte,  14  Jnr.  605,  Ad.  ; 
Beruon  v.  Duncan,  3  Exoh.  644. 

Ic)  Mary  Ann,  10  Jur.  253. 

\d)  La  Constantia,  2  TV.  Bob.  404. 

(e)  Frince  Regent,  cited  2  W.  Bob. 
83 ;  Gratitudine,  3  0.  Bob.  240. 

(/)  Za  Comtantia,  sup.  ;  Bonaparte, 
8  Moo.  P.  C.  459. 


(ff)  Lord  Cochrane,  2  Moo.  P.  0.  320 ; 
Gratitudine,  tup.  ;  Benson  r.  Jhmcan, 
3  Exch.  644. 

(h)  Jonathan  Goodhue,  Swab.  524. 

(0  Benson  v.  Duncan,  sup. 

(k)  Gaetano  and  Maria,  7  P.  D.  137  ; 
Pope  V.  Nickerson,  3  Story,  465,  not- 
withstanding Gratitudine,  3  C.  Bob. 
240  ;  Bonaparte,  8  Moo.  P.  C.  459  ; 
Duranty  ▼.  Sart,  Hamburgh,  2  Moo. 
P.  0.  N.  8.  289. 
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Chap.  LXV.  only  gives  the  creditor  a  privilege  or  claim  upon  it  to  be  carried 

^"^•)        out  by  legal  prooeas  (/) . 
Advance  muBt      It  IB  essential  to  the  validity  of  a  bottomry  bond  that  the 
of  ship.  advance  should  have  been  originally  made  on  the  credit  of  the 

ship.  If  a  person  hnjB  up  debts  upon  the  ship  from  third 
persons,  and  lends  money  to  pay  them  ofi  on  the  security  of 
a  bottomry  bond,  he  cannot  recover  on  the  bond,  because  the 
debts  were  not  originally  contracted  on  the  credit  of  the 
ship  (w). 

So  far  as  the  loan  was  made  on  personal  credit,  the  security 
will  not  take  effect  by  way  of  bottomry  (n).  So  if  the 
money  is  originally  advanced  on  the  personal  credit  of  the 
owner, — ^as  where  a  bill  of  exchange  was  given,  and  afterwards 
a  bottomry  bond  was  executed  to  the  same  lender, — ^the  bond 
will  be  invalid  on  the  ground  that  no  security  was  intended 
to  be  given  on  the  credit  of  the  ship  at  the  time  of  the 
advance  (o). 

But  a  bottomry  bond  may  be  valid  if  given  to  a  person  who 
advances  money  on  the  security  of  the  ship  for  the  purpose  of 
paying  off  a  debt  incurred  to  another  person,  on  the  personal 
credit  of  the  owner,  for  supply  of  necessaries  (p). 

If  by  agreement  the  time  for  payment  is  postponed,  the 
contract,  being  no  longer  founded  on  the  necessity  of  the  ship, 
becomes  personal,  and  loses  its  character  of  bottomry  (q). 
Owner  not  By  a  bottomry  bond  the  master  gives  a  remedy  in  rem  only 

personally  to  t^e  extent  of  the  value  of  the  ship,  and  has  no  power  to  bind 
the  owner  personally  (r) .  If  he  purports  to  do  so,  the  bond 
will  be  pro  tanto  rejected,  and  confined  in  its  operation  to  the 
property  comprised  therein  («).  He  cannot  give  to  the  lender  a 
direct  remedy  on  the  bond  itself  against  the  owner  as  well  as 
against  the  ship  {t). 
Set-oflP  by  The  charterer  of  a  ship  in  a  foreign  port,  who,  with  notice  of 

^arterer  of     ^  prior  mortgage  of  the  ship,  advances  money  for  the  equip- 
ment of  the  ship  in  her  homeward  voyage,  cannot  set  off  against 


(/)  Castriqtte  v.  Imrie,  L.  R.  4  H.  L.  ( p)  Hebe,  2  W.  Rob.  412. 

414,  at  p.  431.     See  also  Stainbank  v.  [q)  Royal  Arch,  Swab.  269. 

Shepard,  13  C.  B.  418,  Ex.  Ch.  (r)  Benson  y.  Duncan^  3  Exch.  656. 

(w)  Ocean,  2  W.  Rob.  429.  («)  Tartar,   1   Hagg.    1  ;    Nelson,   1 

(»)  Gore  y.  Gardiner,  3  Moo.  P.  0.  Hagg.  169 ;  Nostra  Senora  del  Carmine, 

79  ;  Beldon  y.  Campbell,  6  Exoh.  886.  1  Spinks,  303. 

See  Kamak,  L.  R.  2  P.  C.  606.  {t)  Stainbank  y.  Shepard,  13  0.  B. 

(o)  Augusta,  1  Doda.  283.  418,  Ex.  Oh. 
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the  sum^  due  under  the  oharterparty  the  excess  of   the  sum  Chap.  LXV* 
advanced  by  him   over   the  sum   covered   by  the   bottomry       (^0. 
bond  (u). 

If  the  ship  is  lost,  the  lender  on  a  bottomry  bond,  though  his  Bight  of 
remedy  is  limited  to  the  value  of  the  property  saved,  is  entitled  on^oM  of' 
to  the  whole  of  what  is  saved,  provided  it  was  included  in  his  ship, 
security,  or  of  the  proceeds  of  sale  thereof,  as  against  the  owner 
or  a  prior  mortgagee  of  the  ship  (a?). 

If  the  loss  of  the  ship  is  occasioned  by  collision  with  another  Sam  awarded 
ship  by  fault  of  the  latter,  the  holder  of  a  bottomry  bond  on  b7c1>U^S. 
the  lost  ship  may  recover  against  the  owners  of  the  ship  in 
fault ;  and,  if  they  limit  their  liability,  and  a  sum  is  awarded  as 
compensation  for  the  loss,  the  bondholder  is  entitled  to  claim  in 
respect  of  his  security  a  portion  of  the  sum  awarded  (y). 

The  instrument  will  not  create  any  personal  liability  on  the  Personal 
master  imless  there  is  an  express  stipulation  to  that  effect.    It  ^e  m^to 
is,  however,  usual  for  the  master  to  bind  himself  personally; 
and,  if  he  do  so,  the  liability  may  be  enforced,  though  it  is 
usually  treated  as  merely  nominal  (z). 

A  bottomry  bond  is  not  invalidated  by  the  fact  that  the  parohase  of 
master  subsequently  becomes  the  purchaser  of  the  ship  (a).  *^P  ^7 

When  a  bottomry  bond  has  become  due  it  cannot  be  renewed  ^^^  cannot 
80  as  to  create  a  charge  on  the  ship  for  necessaries  supplied  with  ^  renewed, 
a  view  to  a  fresh  voyage ;  such  a  bond,  so  far  as  it  might  have 
any  effect,  would  amount  only  to  a  personal  contract  (b). 

iv, — ^Who  may  give  a  Bottomry  Bond. — ^A  bottomry  bond  may  Shipowner, 
be  given  by  the  owner,  being  or  not  being  the  master,  or  by  the 
master  (c).    But  if  a  bond  is  given  by  a  part  owner  who  acts 
as  master,  he  has  no  authority  beyond  that  of  master  {c[). 

A  managing  owner,  registered  as  such,  has  not^^  se  authority  Authority  of 
to  bind  aU  part  owners  when  they  are  not  interested  in  the  ™*"*fif"^» 

owner. 

adventure  (c),  although  the  latter  have  allowed  the  registry  to 
remain  imaltered. 
A  shipowner  who  is  not  master  may  give  a  bottomry  bond  Extent  of 

owner'R 

(u)  Dobson  V.  Xy««,  2  Ph.  323,  n.  (b)  Royal  Areh,  Swab.  269. 

(x)  StephensT.SroomJUld,  Great  Faei-  (e)  Barbara,  4  0.  Rob.  1;  Duke  of 

fie,  L.  R.  2  P.  C.  516,  at  p.  623.  Bedford,   2    Hagg.    294  ;    miigoland, 

(y)  Bmpuaa,  6  P.  D.  6.  Swab.  491. 

{z)  Jonathan   Goodhue,  Swab.   624  ;  (<Q  Orelia,  3  Hagg.  76. 

Salacia,  Luah.  646.  (e)  Fraaer  y.  CutMertson,  6  Q.  B.  D. 

(a)  Eeligolandj  Swab.  491.  93. 
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Chap.  LZV. 

power  to 
give  bond. 


Authority  of 
master  to 
give  bond. 


Communi- 
cation with 
owner. 


Ko  means  of 

oommnnica- 

tion. 


without  the  concurrenoe  of  the  master  {/) ;  bat  only  for  tibie 
neoessaiy  supplies  of  the  ship,  and  in  a  foreign  port  (g).  It  is 
said  that  the  granting  of  a  bond  by  the  diipowner  would 
generally  be,  but  probably  amount  to  no  more  than,  strong 
evidence  of  the  necessity  (A). 

It  is  the  duty  of  a  master,  in  case  of  damage  to  the  ship,  to  do 
all  that  can  be  reasonably  done  to  repair  it,  bring  home  the 
cargo,  and  earn  the  freight.  He  has  also  power  to  sell  the  ship  if 
there  is  no  reasonable  prospect  of  bringing  her  safely  to  the  end 
of  her  voyage  (t) .  Where,  in  case  of  damage  to  a  ship,  the  master 
elects  to  repair  it,  the  mere  fact  that  the  expenses  of  repair 
ultimately  prove  to  be  greater  than  the  value  of  the  ship,  will 
not  be  sufficient  to  show  that  he  acted  beyond  the  scope  of  his 
authority  (A). 

Before  resorting  to  bottomry,  the  master  must  give  notice  to 
the  owner  (if  practicable)  (/) ;  and  the .  communication  must,  if 
possible,  be  made  by  telegraph  (m).  The  bankruptcy  of  the 
owner  is  no  excuse  (/),  and  notice  to  the  mortgagee  is  not  suffi- 
cient (/) ;  nor  is  the  master  bound  to  communicate  with  the 
mortgagee  (n) ;  nor  are  advertisements  for  a  loan  on  bottomry 
in  the  port  where  the  owner  resides  notice  to  him  (p) ;  but  a 
letter  from  a  British  consul  is  {p) ;  and  if  communication  has 
been  made,  the  master  need  not  wait  for  an  answer  if  the  delay 
would  endanger  the  safety  of  the  ship  or  cargo  {q). 

But  the  power  of  giving  a  bond  exists  without  communication, 
although  the  owner  resides  in  the  same  country,  if  there  is  no 
means  of  communicating  with  him  and  the  exigency  of  the  case 
requires  the  bottomry  bond  (r) ;  but  otherwise  if  the  communica- 
tion is  easy  («).  But  notwithstanding  what  has  been  said  above, 
a  bottomry  bond  given  by  the  captain  for  repairs  done  abroad 
will  not  be  invalidated  by  the  fact  that  the  captain  might  have 


(/)  DuJcerf  Bedford^  2  Hagg.  294  ; 
Barbara,  4  w.  Rob.  1. 

ig)  Boyal  Areh,  Swab.  269  ;  HeUgo- 
land,  Swab.  491. 

(h)  Abbott  on  Ships  (1892  ed.),  165. 
See  Rt>yal  Arch,  sup,  at  p.  275. 

(i)  Hunter  ▼. Falmer,  TfiH.kW,  896. 

\k)  Benton  y.  Chapman,  2  H.  L.  0. 
696. 

(/)  Panama,  L.  R.  3  C.  P.  199. 

Im)  Oriental,  7  Moo.  P.  C.  398. 

(n)  Heligoland,  1  Swab.  491. 

\o)  Nuova  Loanese,  17  Jar.  263  ; 
8ear$t  y.  Bahn,  3  Moo.  P.  0.  1. 


(p)  Bonaparte,  8  Moo.  P.  G.  459. 

(q)  Wallace  y.  Fielden,  3  W.  Rob. 
243  ;  Olivier,  Lush.  484.  And  see 
Australasian  Steam  Navigation  Co,  y. 
Morse,  L.  R.  4  P.  C.  222. 

(r)  Wallace  v.  Fielden,  sup, ;  Ysabel, 
1  bods.  273  ;  Trident,  I  W.  Rob.  29. 
See  Johns  y.  Simons,  2  Q.  B.  425  ; 
Arthur  v.  Barton,  6  M.  &  W.  138  ; 
Zochiel,  2  W.  Rob.  34 ;  Stainhank  t. 
Fenning,  11  G.  B.  51 ;  Beldon  y.  Camp^ 
heU,  6  Exch.  886. 

(«)  Johns  y.  Simons,  sup,  ;  Stonehmue 
y.  Gent,  2  Q.  B.  431,  n. 
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oommimioated  with  the  shipowners  in  England  for  the  purpose  Chap.  LXV. 
of  obtaining  supplies,  even  in  favour  of  a  mortgagee  of  the  ship;         0-^') 
and  if  the  action  allege  fraud  which  is  not  proved,  the  Court  will, 
contrary  to  the  general  rule,  instead  of  dismissing  the  action, 
direct  inquiries,  for  the  benefit  of  the  defendant,  as  to  the 
amount  due  to  him  on  the  bond  (t). 

A  master  of  a  ship  who  borrows  money  on  bottomry  for  the  Master  is  not 
repairs  of  the  ship  acts  exclusively  as  the  agent  of  the  owner  of  ■^P^'^^'flro- 
the  ship ;  he  does  not  act  as  a  sort  of  supercargo  for  the  benefit 
of  the  owner  of  the  cargo  {u). 

The  owner  of  the  ship  is  liable  for  the  act  of  the  master, 
though  he  sold  the  cargo  under  a  mistake,  if  he  acted  ba)id  fide 
within  the  scope  of  his  authority  {x).  Every  act  not  strictly  in 
furtherance  of  the  duty  to  deliver  is  an  act  for  which  the  master 
and  his  owners  may  be  made  responsible  [y) ;  and  this  more 
strictly  where  the  master  has  the  means  of  communicating  with 
the  owner  of  the  cargo  (z) ;  but  the  cargo  is  not  bound  if  the 
repairs  are  done  before  the  execution  of  the  bond  and  the  actual 
shipment  of  the  cargo  (a). 

Eor  money  raised  by  pledge  of  the  cargo  or  sale  of  part  of  it  The  shipper 
for  the  purpose  of  repairing  the  vessel,  the  shipper  has  a  right  J^tursed 
to  be  reimbursed  by  the  shipowner  all  loss  or  expenses  arising 
from  such  pledge  or  sale,  though  the  ship  and  cargo  be  pledged 
by  the  same  instrument,  and  the  money  raised  thereby  exceeds 
the  value  of  the  ship  as  repaired  together  with  the  freight,  and 
notwithstanding  the  shipowner,  on  receiving  notice,  refuses  to 
ratify  the.  act  of  the  master,  and  abandons  the  ship  and  freight  {h) . 

A  master  has  no  power  to  give  a  bottomry  bond  or  to  assign  Bottomry 
freight  to  secure  a  debt  of  the  shipowner  (c),  nor  debts  already  ^^.  cannot 
incurred  for  the  ship  (c?),  though  by  the  law  of  the  country  the  previous  debt, 
ship  may  be  arrested  for  the  debts  {d) ;  nor  for  services  already 
rendered  {e) ;  nor  for  debts  to  be  incurred  on  a  future  voyage 


i: 


[0  Olateott  y.  Lanff,  2  Ph.  310. 

[u)  BenBon  v.  Duncan,  3  Ezoh.  644, 
Ex.  Gh. 

(ar)  Ewbank  ▼.  Nuiting,  7  C.  B.  797. 
See  Wagitaffe  v.  Anderson,  5  0.  P.  D. 
171,  180. 

(y)  Ewhank  y.  Nuiiing,  sup. ;  Morris 
▼.  Robinson,  3  B.  &  Gr.  196. 

(z)  Qratitudine,  3  0.  Rob.  241  ; 
Wilkinson  y.  Wihon,  8  Moo.  P.  0.  469 ; 
Duranty  y.  Sartf  Hamburghy  2  Moo. 


P.  0.  N.  8.  289 ;  Wallaee  y.  Fielden, 
7  Moo.  P.  0.  398 ;  Kleinwort  y.  Cassa 
Marittima,  2  App.  Gas.  156. 

(a)  Jonathan  Goodhue,  Swab.  524. 

lb)  Benson  y.  Duncan,  3  Exdl.  644. 

(c)  Sir  Henry  JFebb,  13  Jur.  639.  See 
Oibbs  y.  Charleton,  26  L.  J.  Ex.  321. 

(rf)  Se  Osmanli,  3  W.  Rob.  198. 

{e\  Beldon  y.  Campbell,  6  Exch.  8  ; 
Lochiel,  2  W.  Rob.  34 ;  Oore  y.  Gardiner, 
3  Hagg.  404. 
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Chap.  LXV.  except  under  peculiar  circumstances  (/) ;  nor  general  average  (gr) ; 
.  __!L_li_  nor  charges  exclusively  relating   to   the  cargo  (A) ;   nor  are 

advances  allowed  for  debts  incurred  on  former  voyagesi  or  for 

other  ships  (t). 
So  far  as  the  loan  was  made  on  personal  credit,  the  security 

will  not  take  effect  by  way  of  bottomry  (A), 


Consignee  of 
cargo  may 
take  a  bot- 
tomry bond. 


V. — ^Who  may  take  a  Bottomry  Bond. — ^It  is  no  objection  to 
the  validity  of  a  bottomry  bond  that  it  is  given  to  the  consignee 
of  the  cargo,  provided  the  necessity  of  borrowing  money  on  such 
security  and  other  circumstances  justify  the  transaction  (/). 
Agent  of  ship.  The  agent  of  the  ship  acting  bond  fide  may  take  a  bottomry 
bond  (m).  But  in  such  a  case  the  transaction  is  vigilantly 
regarded,  for  when  the  agent  and  the  lender  are  blended  in  one, 
the  owner  is  deprived  of  the  protection  expected  from  a  paid 
agent ;  and,  moreover,  an  agent,  unlike  a  stranger,  who  lends 
money  on  a  bottomry  bond,  must  not  only  satisfy  himself  that 
the  money  is  required,  but  is  bound  to  see  that  it  is  properly 
applied  for  necessary  expenses  («). 

A  person  who  is  in  debt  to  a  ship  or  her  owners  cannot 
advance  money  on  bottomry  so  as  to  entitle  him  to  the  benefit 
of  the  security  for  a  greater  amount  than  the  excess  of  his  loan 
over  his  debt,  because,  to  the  extent  of  the  debt,  the  money 
required  for  necessaries  might  have  been  provided  without 
recourse  to  a  bottomry  bond  (o). 


Debtor  to 
ship. 


Maritime 
riiik. 


yi, — Maritime  Bisk  and  Interest,  &c. — ^A  master  has  no 
authority  to  hypothecate  the  ship  to  secure  advances  for  repairs, 
with  or  without  maritime  interest,  except  by  an  instrument 
which  is  to  take  effect  only  in  the  event  of  the  ship's  safe 
arrival  (p).  Maritime  risk  is  an  important  element  in  deter- 
mining the  effect  of  a  bottomry  bond  {q). 


' )  Zochielf  sup. 

j)  North  Star^  Lush.  46. 

Tk)  Edmondy  Lush.  57. 

(i)  See  Loehiel,  2  TV.  Rob.  34 ; 
Oimanlif  3  TV.  Rob.  198  ;  Ibivo,  1 
Spinks,  185 ;  Smith  ▼.  Gould,  4  Moo. 
P.  C.  21 ;  Sdmondf  aup. 

(k)  Gore  v.  Gardiner,  3  Hagg.  404 ; 
Beldon  v.  Campbell,  6  Exoh.  8.  And 
see  Kamak,  L.  B.  2  P.  C.  505. 

{I)  Alexander,  1  Dods.  278  ;  Rubicon, 
8  Hagg.  9. 

(m)   Oriental,    14   Jnr.    336,  Ad. ; 


Sero,  2  Dods.  144 ;  Smith  r.  Sank  of 
New  South  WaUe,  L.  B.  4  P.  G.  194, 
203.  See  Wallace  r.  Fielden,  7  Moo. 
P.  0.  398. 

(n)  Royal  Stuart,  2  Spinks,  258,  260. 
See  Prince  qf  Saxe-  Coburg,  3  Moo.  P.  C. 
1,9. 

(o)  Hebe,  2  W.  Rob.  412,  416. 

\p)  Elephanta,  15  Jnr.  1185;  Stain- 
bank  y.  Fenning,  11  G.  B.  51. 

{q)  Indomitable,  Swab.  446 ;  Atlae, 
2  Hagg.  48  ;  Royal  Arch,  Swab.  269. 
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The  bond  is  oommonly  made  payable  a  sbort  time  after  the  Chap.  LXV. 
arrival  of  the  ship  at  her  destination  (r) ;  and  it  must  express        (vi.) 
or  imply  that  the  loan  is  risked  upon  the  arrival  of  the  ship  (s).  -v^en  bonds 
But  an  intention  to  incur  maritime  risk  may  be  implied  upon  are  made 
the  oonstruction  of  the  instrument  as  a  whole  (t). 

So  if  a  bottomry  bond  is  given  to  secure  principal,  interest  and  Bond  must 
insurance,  it  will  be  disallowed  to  the  extent  to  which  it  purports  ^^n^. 
to  cover  insurance,  as  otherwise  the  lender  would  avoid  the 
maritime  risk  which  he  had  undertaken  as  an  essential  condition 
of  the  bond  (w). 

Where  it  was  doubtful  upon  the  terms  of  the  instrument  Intention 
whether  there  was  an  intention  to  incur  maritime  risk,  it  was  inari^e 
considered  material  that  interest  only  at  an  ordinary  rate  was  '^• 
reserved  (x). 

Where  by  nustake  the  rate  of  interest  was  left  in  blank,  the  Rate  of 
Court  refused  to  supply  the  omission  by  allowing  interest  at  the  J^tedL 
agreed  rate ;  but  interest  was  allowed  at  the  rate  prevalent  at 
the  time  and  place  of  execution  of  the  bond,  having  regard  to 
the  risk  incurred  (y). 

The  whole  of  the  agreed  interest  on  a  bond  has  been  allowed  Maritime 
although  circumstances  prevented  the  completion  of  the  voyage,  allowed 
so  that  the  whole  maritime  risk  undertaken  by  the  lender  was  ^<^^«^  ™^ 

.  not  wnoUy 

not  incurred ;  but  it  was  said  in  that  case  that  if  the  ship  had  inourred. 
never  started  on  her  voyage  after  the  repairs,  so  that  the  lender 
would  not  have  incurred  any  maritime  risk  whatever,  maritime 
interest  would  not  have  been  allowed  (a).  In  such  cases  the 
bondholder  will  be  entitled  to  his  principal  and  interest  at  the 
ordinary  rate,  and  costs  (a). 

A  stipulation  that  in  the  event  of  the  ship  putting  into  a  port  Stipnlation 
of  refuge  for  repair,  all  moneys  for  which  the  ship  has  been  parent, 
pledged  shall  forthwith  become  payable,  does  not  invalidate  the 
bond,  provided  a  maritime  risk  is  in  the  contemplation  of  the 
parties  (b). 


(r)  Duke  of  Bedford,  2  Hagg.  294  ; 
North  Star,  Lnsh.  46. 

(e)  NeUoHy  1  Hagg.  169;  Atlas,  $up. ; 
Stainhank  t.  Penning ,  1 1 C.  B.  61 ;  Stain- 
hank  T.  Shepard,  13  G.  B.  418,  Ex.  Oh. ; 
Mari^  Ann,  L.  B.  1  P.  D.  &  A.  13 ; 
Smith  y.  Bank  of  New  South  Wales, 
L.  R.  4  P.  0.  194. 

(t)  Nelson,  sup,  ;  Boyal  Arch,  Swab. 
269 ;  Simonds  v.  Sodgson,  3  B.  &  Ad. 
60. 

VOL.  IT. — C. 


{u)  BoddinaUm,  2  Hagg.  422.  See 
Indomitable,  Swab.  446. 

{x)  Emancipation,  1  W.  Bob.  124  ; 
Boydl  Areh,  Swab.  269. 

{if)  Change,  Swab.  240. 

(«)  LanU,  2  W.  Bob.  427,  429. 

(a)  Le  Guilder  v.  Depeister,  1  Vem. 
263 ;  Aline,  1  W.  Bob.  HI ;  DanU, 
sup, 

{b)  Haabet,  (1899)  P.  295. 
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Chap.  LXV. 

Interest 
allowed  at 
4  per  cent,  on 
bond  due  till 
payment. 

Beduction  of 

exorbitant 

interest. 


Commission 
and  pre- 
miums. 


The  praotioe  of  the  Court  is  to  allow  interest  at  4/.  per  oent. 
from  the  date  of  the  instrument  of  bottomry  becoming  payable 
until  payment  thereof,  and  no  additional  payment  by  way  of 
premium  or  otherwise,  in  default  of  punotual  payment,  will  be 
enforced  (c). 

The  Court  has  authority  to  inquire  into  the  reasonableness  of 
the  terms  of  a  bottomry  bond ;  and  accordingly,  if  the  rate  of 
maritime  interest  charged  is  altogether  exorbitant,  having  regard 
to  the  maritime  risk  incurred,  the  interest  will  be  reduced  to  a 
reasonable  rate  (d). 

So,  also,  the  Court  will  reduce  commissions  and  premiums 
secured  by  a  bond  if  such  charges  are  so  exorbitant  as  to  be 
contrary  to  good  faith  {e) ;  but  the  Court  will  exercise  caution 
in  pronouncing  against  a  bond  merely  on  account  of  the  large 
amount  of  such  charges  (/). 


Inquiry  by 
lender  as  to 
necessities  of 
ship,  &o. 


There  must  be 
necessity  for 
repairs,  &c. 


vii. — Necessity  essential  to  Validity  of  Bottomry  Bond. — The 
existence  of  a  two-fold  necessity  is  essential  to  the  validity  of  a 
bottomry  bond,  that  is  to  say — first,  the  ship  must  be  in  distress, 
and  urgently  in  need  of  repairs  and  supplies  to  enable  her  to 
proceed  on  her  voyage  ;  and,  secondly,  it  must,  be  impossible  to 
raise  the  money  required  for  such  repairs  and  supplies,  except 
by  hypothecating  the  ship. 

But,  though  necessary  repairs  and  want  of  funds  are  essential 
elements,  which  give  existence  and  validity  to  a  bottomry  bond, 
bond  fide  inquiries  of  the  foreign  merchant  on  all  these  points 
are  sufficient,  even  though  the  answers  received  by  him  are  at 
variance  with  the  fjicts  {g). 

It  being  essential  to  the  validity  of  a  bottomry  bond  that 
the  money  advanced  should  be  required  for  the  necessaries  of 
the  ship,  the  master's  authority  to  borrow  money  on  the  secu- 
rity of  a  bond  is  based  on,  and  strictly  limited  by,  this  neces- 
sity (A).  But  the  Court  will  not  look  too  narrowly  into  the 
items  supplied,  or  the  amount  of  the  charges  for  necessary 
repairs  (*). 

(e)  Sophia  Cook,  4  P.  D.  30. 

\d)  Zodiac,  1  Hagg.  320 ;  Cogtuu,  2 
Hagg.  377  ;  Royal  Arch,  Swab.  269  ; 
Laurel,  Br.  &  L.  191. 

(e)  Huntley,  Lush.  24  ;  Olenmanna, 
Lush.  115  ;  Heart  of  Oak,  1  TV.  Rob. 
204,  216. 

(/)  Cofftiac,  2  Hagg.  377,  at  p.  392  ; 
J)anU,  2  W.  Rob.  427. 


iff)  Soares'  v.  Rahn,  3  Moo.  P.  C.  1  ; 
IFallaee  v.  Ficldcn,  7  Moo.  P.  0.  398 ; 
Nelson,  I  Hagg.  169  ;  Gore  v.  Gardiner, 
3  Moo.  P.  C.  79 ;  Lunvegan  Castle,  3 
Hagg.  331. 

(A)  Pontida,  9  P.  D.  177,  C.  A. 

(t)  Royal  Arch,  Swab.  269  ;  Calypso, 
3  Magg.  162. 
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A  vessel  belonging  to  a  port  in  this  country  cannot  be  made  Chap.  LXY. 
the  subject  of  a  bottomry  bond  in  another  port  of  this  country  (A;),       (vii.) 
if  communication  can  be  had  with  the  owner  (/) ;  and  not  even 
with  the  consent  of  the  owner  for  a  new  voyage,  lest  a  secret 
lien,  not  appearing  on  the  ship's  papers,  should  be  created  (m). 

A  bond  may  be  given  in  a  foreign  port  for  the  completion  of  Foreign  port, 
the  voyage  (n),  or  for  the  return  voyage  (o),  and  for  a  new 
voyage  from  a  foreign  port,  but  not  without  the  consent  of  the 
owner  (p). 

In  relation  to  the  rights  and  remedies  of  persons  having  claims  Home  port, 
for  repairs  done  to,  or  supplies  furnished  to  or  for,  ships,  every 
port  within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Islands  of  Man,  Ghiemsey,  Jersey,  Aldemey,  and  Sark,  and 
the  islands  adjacent  to  any  of  them,  being  part  of  the  dominions 
of  his  Majesty,  shall  be  deemed  a  home  port  (g). 

With  regard  to  the  meaning  of  "  necessity,"  with  reference  Meaning  of 
to  the  authority  of  a  master  to  give  a  bottomry  bond,  it  is  "^®°®8^^- 
obvious  that  much  must  depend  upon  the  circumstances  of  the 
particular  case  (r).  So  it  has  been  said  that  '^  any  combination 
of  events,  which  would  prevent  the  completion  of  the  voyage 
with  profit,  unless  the  money  should  be  obtained  by  bottomry, 
would  raise  the  question,  whether  there  was  need  of  bottomry 
in  such  high  degree  as  to  create  a  necessity  "  («). 

No  bond  is  valid  where  the  agent  of  the  shipowner  has  funds  No  other 
in  hand(^),  or  the  master  can  obtain  the  necessary  advances  J^UaWefor 
upon  the  personal  credit  of  the  owner  (w)  ;  but  such  bond  will  r©p«»»  &«• 
not  be  invalidated  by  the  fact  that  a  part  of  the  sum  secured 
by  the  bond  might  have  been  raised  from  other  funds  which 
were  at  the  command  of  the  captain  ;  but  an  account  will  be 
directed  (x). 


{k)  Loehiel,  2  W.  Rob.  34.  See 
Mveheaon  v.  Oliver,  6  E.  &  B.  419. 

(/)  Tiolfel,  1  Bods.  273 ;  Tridwit,  ] 
W.  JElob.  29. 

(m)  Johruon  v.  Shippen^  2  Ld.  Raym. 
982:  £oi/al  Arch,  Swab.  269  ;  Jenny, 
2  W.  Rob.  6. 

(n)  Vibilia,  1  W.  Rob.  1 ;  Llof/d  v. 
Gnihert,  L.  R.  1  Q.  B.  116. 

(o)  Nehrni,  1  Hagg.  169. 

\p)  Royal  Areh,  tup, ;  Lister  v.  Box- 
ter,  2  Stra.  695. 

(-7)  19  &  20  Vict.  0.  97,  s.  8.  See 
also  67  &  68  Vict.  c.  60,  ».  742. 

(r)  Scares  v.  Jiahn,  3  Moo.  P.  0.  1  ; 
Smith  ▼.   Gould,  4  Moo.   P.   G.   21  ; 


Edmond,  Lnah.  67,  211  ;  Zodiac,  1 
Hagg.  320 ;  Duke  of  Bedford,  2  Hagg. 
294;  Gauntlet,  3  W.  Rob.  82;  Gore 
y.  Gardiner,  3  Moo.  P.  0.  79 ;  Far- 
meter  v.  Todhunter,  1  Camp.  641  ; 
Toivo,  Spinks,  186. 

(*)  Per  Erie,  0.  B.,  in  Kamae,  L.  R. 
2  P.  C.  605,  at  p.  612. 

(0  Lyall  V.  SReks,  27  Beav.  166  ; 
Hebe,  2  W.  Rob.  146,  412. 

(u)  Wallace  ▼.  Fielden,  7  Moo.  P.  0. 
398  ;  Frince  of  Saxe-Coburg,  3  Moo.  P. 
C.  1. 

(x)  Lobeon  v.  LyaU,  3  My.  &  Cr. 
463,  n. ;  Heart  of  Oak,  1  W.  Rob.  204  ; 
Smith  y.  Gould,  4  Moo.  P.  C.  21. 
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Chap.  LXV. 

(vii-) 

Supplies 

already 

fomiahed. 

Where  there 
is  an  agent 
at  the  port. 


A  bottomry  bond  cannot,  therefore,  be  given  to  seoore  pre- 
vious advances  to  pay  for  supplies  abready  furnished  on  the 
credit  of  the  owner  (//). 

So,  also,  a  bond  will  be  bad  if  given  to  a  person  who  advances 
the  money  with  knowledge,  or  reasonable  means  of  knowledge, 
that  the  owner  had  an  agent  in  the  port  (2). 


Priority  over 
mortgage. 


Relief  against 
f  rand  of 


owner. 


Last  bond 
has  priority. 


Sach  priority 
based  on 
salvage. 


Loss  of 
priority  by 
laches. 


Lien  for 
wages. 


viii. — ^Priority  of  Bottomry  Bonds. — ^A  bottomry  bond  given 
under  circumstances  of  urgent  necessity  by  the  master,  or  by 
the  owner,  will  take  precedence  over  a  prior  mortgage  of  the 
ship  (a).  But  without  such  necessity  a  secret  lien  on  the  ship 
will  not  be  allowed  to  prevail  against  a  registered  mortgage  (b). 

Dealings  with  a  ship  by  the  owner,  which  amount  to  a  fraud 
on  the  mortgagee  of  the  ship,  and  render  the  voyage  illegal,  will 
not  prejudice  the  priority  of  a  person  advancing  money  on  a 
bottomry  bond,  who  has  only  to  look  to  the  facts  that  the  ship 
is  in  distress,  that  the  master  has  no  credit,  and  that  the  amount 
is  required  for  necessary  purposes  {c). 

As  between  bottoniry  bonds  inter  se  given  at  different  periods 
of  the  voyage,  if  the  value  of  the  ship  is  insufficient  to  discharge 
them  all  in  full,  the  last  bond  in  point  of  date  ranks  in  priority 
over  the  earlier  ones,  on  the  ground  that,  but  for  the  supply  of 
necessaries  on  the  security  of  that  bond,  the  security  of  the 
earlier  bondholders  might  have  been  lost  (d). 

But  this  priority  rests  entirely  on  the  ground  of  salvage,  and 
the  holder  of  the  last  bond  will  not  be  entitled  thereto,  unless 
the  ship  was  in  distress  and  the  master  was  unable  to  raise  the 
amount  required  for  necessary  repairs  and  supplies  otherwise 
than  upon  the  security  of  such  bond  (e) . 

A  bondholder  may  lose  priority  over  other  incumbrancers 
of  the  ship  by  laches  in  neglecting  to  enforce  his  bond  within  a 
reasonable  time  (/). 

A  bottomry  bond  will  be  postponed  to  the  Ken  on  ship  and 
freight,  for  wages  of  a  seaman,  or  of  the  master  (^),  at  all  events 
so  far  as  relates  to  wages  earned  after  the  bond  was  given  (A). 


(y)  Karnak,  L.  R.  2  A.  &  E.  289. 
(z)  Faithful,  31  L.  J.  Ad.  81.     See 
Gunn  V.  Roberts,  L.  R.  9  C.  P.  331. 
(a)  Luke  of  Bedford,  2  Hagg.  294. 
ib)  Royal  Arch,  Swab.  269,  276. 
\e)  Mary  Ann,  L.  R.  1  A.  &  E.  13. 
{(t)  Abbott  on  Ships  (14th  ed.),  213. 


See  Eliza,  3  Hagg.  87  ;  Rhadamantke, 
1  Dods.  201  ;  Priscilla,  Lush.  1. 

(<•)  Brice  v.  Williama,  Wallis,  326. 

(/)  Royal  Arch,  Swab.  269  284. 
And  see  cases  cited  in  the  judgment. 

(//)  Salieia,  Lush.  545. 

(h)  See  Janet  Wilton,  Swab.  261. 
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The  master's  lien,  however,  will  not  generally  prevail  against  Chap.  LXY. 
the  bondholder,  if  the  master  is  personally  liable  on  the  bond  (^).       (viii.) 

Where  a  bond  comprises  not  only  the  ship  and  freight  but  MarshaUin^T 
also  the  cargo,  but  the  master's  claim  for  wa,ges  was  only  on  the 
ship  and  freight,  which  were  insufficient  to  satisfy  the  bond,  the 
assets  were  marshalled,  though  the  master  was  personally  liable 
on  the  bond  (k).  But  where  the  owners  of  ship  and  freight 
and  the  owners  of  cargo  are  different  persons,  the  principle  of 
marshalling  cannot  be  applied;  for  the  Court  will  not  direct 
assets  to  be  marshalled  except  in  cases  where  the  two  funds 
to  which  one  of  the  creditors  can  resort  belong  to  the  same 
person  (/). 

On  the  same  principle  which  gives  priority  to  the  last  bottomry  Lien  for 
bond  on  the  ground  of  salvage,  it  seems  clear  that  a  lien  for  ®^^*fi^^- 
services  of  the  nature  of  salvage  rendered  subsequently  to  the 
giving  of  such  a  bond  will  take  precedence  over  the  bond ;  and 
this  point  has  been  expressly  decided  with  regard  to  a  respmidefitia 
bond  on  the  cargo  of  a  ship  (m). 

Lien  for  damage  by  collision  takes  precedence  over  a  prior  Liea  for 
bottomry  bond,  as  the  owner  can  confer  on  the  bondholder  no  <^™*i?®  ^T 

•^  ,  .  ,  collision. 

right  greater  than  he  had  himself,  that  is  to  say,  a  right  subject 
to  claims  for  subsequent  damage  to  the  ship  {71).  A  bottomry 
bond  given  for  supply  of  necessaries  subsequent  to  a  collision 
will  not  apparently  give  way  as  a  matter  of  course  to  prior 
claims  of  damage,  for  it  is  the  interest  of  the  person  who  has 
received  the  damage  that  the  vessel  be  repaired  and  enabled  to 
proceed  to  her  port  of  destination  (0). 

ix. — Discharge  of  Bottomry  Bonds. — A  bottomry  bond  can  Loss  of  ship. 
only  be  discharged  by  payment  or  by  an  absolute  total  loss  and 
destruction  of  the  ship,  and  of  the  cargo,  if  included  in  the 
security  (/>).     So  abandonment  of  the  voyage  will  not  discharge 
the  security  (q). 

In  time  of  war,  however,  if  the  security  is  upon  a  ship  which  Capture  in 
is  captured  by  an  enemy,  the  captors  seize  the  gi'oss  tangible 
property  without  regard  to  any  claims  upon  it  as  between  the 

(ft)  Jonathan  Godhue,  Swab.  624.  (»)  Aline^  1  W.  Rob.  118. 

(*)  ^urard  Olito',  L   R   1  A.  &  E.  (<,)  Per  Dr.  Lnshington,  ibid. 

379  ;  Eugenie,  L.  R.  4  A.  &  E.  123.  )  \   -n        ^  ^        cT  ^i         r       n 

ti\  rhi^nni\   MftQ«\P    1  \V)  Broomjieid  v.  Southern  Ins.   Co.. 

S)  %Z%''^!TLU  2  Moo.   ^•^' '  E-  ^«'^.  -t  P-  '''- 

P.  C.  N.  8.  216.  (9)  Heligoland,  1  Swab.  491. 
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Chap.  LZ7.  owners  and  other  persons,  whether  by  way  of  mortgage  (r), 
(ix.)  bottomry  (s),  or  lien  (^),  for  purchase-money,  or  on  any  other 
account  (w). 

OoUiaion.  A  bottomry  bond  on  freight,  in  case  the  ship  is  lost  by  colli- 

sion, attaches  upon  a  sum  of  money  awarded  against  the  other 
ship  for  freight  (x). 


Jnrifldiotion. 


Procedure. 


Order  for 
sale. 


X. — ^Enforcement  of  Bottomry  Bonds. — The  Admiralty  Division 
of  the  High  Court  exercises  jurisdiction  relating  to  bottomry 
and  matters  of  freight. 

The  Court  of  Chancery  could,  before  the  Judicature  Act,  1873, 
have  exercised  jurisdiction  over  bottomry  bonds  in  favour  of  a 
mortgagee  in  case  of  fraud,  and  would  for  that  purpose  have 
enjoined  all  proceedings  on  the  bond  in  the  Admiralty  Court, 
but  this  power  is  taken  away  by  the  Judicature  Act  (y). 

The  proper  mode  of  enforcing  a  bottomry  bond  is  by  pro- 
ceedings in  rem.  Upon  the  arrival  of  the  ship  in  this  country, 
if  the  loan  is  not  repaid  within  the  time  prescribed,  the  agent 
of  the  lender  applies  to  the  Admiralty  Division,  producing  the 
bond  and  an  affidavit  of  the  facts,  and  obtains  a  warrant  for  the 
arrest  of  the  ship,  citing  all  persons  interested  to  appear  {z). 
The  original  bond  must  be  produced  at  the  hearing  (a). 

The  Court  has  power  to  decree  a  sale  of  the  ship,  and  such 
decree  may  be  made  if  the  owners  or  other  persons  interested 
fail  to  put  in  an  appearance  ;  the  Court  will  distribute  the  pro- 
ceeds of  sale  among  the  persons  interested  according  to  their 
respective  rights  (b). 


Definition 
of  ^^respon" 
dentia:* 


xi, — ^Eespondentia. — The  contract  of  respondentia  is  a  security 
upon  the  cargo  only,  founded  upon  the  same  necessity  for  the 
preservation  of  the  property.  It  may  be  defined  as  the 
hypothecation  of  cargo  laden  on  board  of  ship  to  secure  an 
advance,  the  repayment  whereof  is  made  to  depend  on  the  safe 
arrival  of  the  cargo. 

Respondentia  is  governed  by  the  same  principles  as  the  con- 
tract of  bottomry,  but  binding  (it  is  said)  the  borrower  per- 


(r)  Aim,  18  Jnr.  681. 

\»)  Tobagoy  6  0.  Rob.  218. 

[t)  Marianna,  6  0.  Rob.  24 ;  Ida,  18 
Jut.  752. 

(m)  See  iSorensen  y.  i2«^.,  11  Moo. 
P.  Cf.  1 


19. 


(x)  Smptwt,  6  P.  D.  6. 

(V)  36  &  37  Vict.  0.  66,  s.  6. 

(z)  Abbott  on  Ships  (14th  ed.),  195. 

\a)  BMvena,  3  Asp.  M.  G.  N«  S.  506. 

(*)  Trmont,  1  W.  Rob.  168. 
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Bonally  (c),  and  is  to  seoiire  the  necessary  costs  of  transhipping  Chap.  LZ7. 
and  forwcurding  the  cargo  to  its  destination  (cf).     It  is  also        (^0 
subject  to  the  like  rules  respecting  maritime  risk  and  interest, 
and  the  rejection  of  void  stipulations,  as  a  bottomry  bond  (e). 

The  master  has  no  power  to  sell  damaged  goods  or  cargo  (/),  Commmiioa- 
or  to  hypothecate  the  cargo  for  the  exigencies  of  the  ship  (</),  o^eTo? 
without  communicating  with  the  owner  thereof;   and  notice  cargo, 
should  be  given  to  the  owners  of  the  cargo  before  it  is  hypothe- 
cated on  bottomry,  or  respondentia  (A),  unless  the  shipper  of  the 
goods  is  on  the  spot,  and  cognizant  of  the  bottomry  or  respon" 
dentia  (i) ;  and  unless  owners  are  so  numerous  and  remote  that 
the  expense  and  hazard  of  keeping  the  cargo  pending  the  com- 
munication would  probably  be  equivalent  to  its  loss  {k). 

The  effect  of  the  contract  depends  on  the  form  of  the  instru- 
ment ;  and  although  the  recital  stated  that  the  loan  was  on 
the  goods  laden  or  to  be  laden,  the  borrower  was  only  personally 
liable  (/). 

The  arrest  of  cargo  by  the  holder  of  a  respondentia  bond  before  MaAter'e  lien 
it  has  reached  its  destination  will  not  affect  the  master's  posses-  ^^^jJ^J^ 
sory  lien  on  the  cargo  for  freight  and  general  average.  cargo. 

And  if  the  cargo  is  carried  to  its  destination  either  by  the 
master,  or,  on  his  abandoning  the  contract,  by  the  underwriters, 
the  bond  will  be  subject  to  lien  for  the  full  freight  (m). 

Respondentia  bonds  have  fallen  almost  entirely  into  disuse,  BiBnse  of 
owing  to  the  unsatisfactory  nature  of  the  security.  reapctidentia. 


{e)  See  JJutk  ▼.  Fearon^  4  East,  319. 

(d)  Cargo  ex  Sultan,  Swab.  604. 

(e)  Cognac,  2  Hagg.  377. 

(/)  Amtraiasian  Steam  Navigation  Co, 
v.  Morse,  L.  B.  4  P.  C.  223 ;  Aeatos  r. 
Bums,  3  Ex.  D.  282 ;  Onward,  L.  B. 
4  A.  &  E.  38. 

(^)  VUkinton  v.  Wilson,  8  Moo.  P.  C. 
269. 

{h)  Luranty  r.  Mart,  Hamburgh,  4 


Moo.  P.  0.  N.  S.  289  ;  Onward,  L.  R. 
4  A.  &  E.  38. 

(i)  Lord  Cochrane,  2  W.  Rob.  320. 
But  see  Nuova  Loanese,  17  Jur.  263. 

(k)  Cargo  ex  Sultan,  Swab.  604  ; 
Auitralasian  Steam  Navigation  Co.  y. 
Morse,  L.  R.  4  P.  0.  223 ;  Uuranty  y. 
Hart,  2  Moo.  P.  0.  N.  S.  289. 

U)  Bmk  y.  Fearon,  4  East,  319. 

(m)  Cargo  ex  Oalam,  2  Moo.  P.  G. 
N.  S.  216. 
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STAMP  DUTIES. 

The  prmcipal  Act  at  present  in  force  relating  to  stamps  on  mort-  stamp  Aot, 
gages  is  the  Stamp  Act  of  1891  (a),  and  it  applies  to  the  United  ^®®^* 
Kingdom  of  Great  Britain  and  Ireland. 

The  Act  defines  the  expression  ''  mortgage "  for  purposes  of 
stamp  duty  as  follows : — 

Sect.  86. — **  (1.)  For  the  purposes  of  this  Act  the  expression  *  mort-  Meaning  of 
gage'  means  a  security  by  way  of  mortgage  for  the  payment  of  any  "mortgage." 
definite  and  certain  sum  of  money  adyanced  or.  lent  at  the  time,  or 
previously  due  and  owing,  or  forborne  to  be  paid,  being  pajrable,  or  for 
me  repayment  of  money  to  be  thereafter  lent,  adyanced,  or  paid,  or  which 
may  become  due  upon  an  account  current,  together  with  any  simi  already 
adyanced  or  due,  or  without,  as  the  case  may  oe." 

The  words  ^'  definite  and  certain  "  refer  to  the  amount  secured,  Definite  and 
not  to  the  certainty  of  payment.  So  a  specified  sum  secured  by  a  certain  som. 
mortgage  of  a  reyersionary  interest  payable  only  in  the  event  of  the 
mortgagor  surviving  the  tenant  for  life  was  held  to  be  a  definite 
and  certain  sum  notwithstanding  that  it  was  payable  only  in  the 
event  named  (b).  So,  also,  a  security  to  indenmify  a  surety  was 
held  to  be  liable  to  ad  valorem  duty  upon  the  sum  for  which  the 
surety  had  made  himself  liable  (c). 

The  term  '^  definite  and  certain  sum  "  means  the  principal  sum 
mentioned,  and  no  additional  stamp  is  required  for  interest,  even 
though  in  arrear,  unless  capitalised  and  made  part  of  the  principal 
sum  {d) ;  nor  for  interest  in  a  building  society  mortgage  (« ) ;  nor  for 
commission  {/)  ;  or  for  costs  incurred  in  recovering  the  debt  with 

(a)  54  ft  65  Vict.  c.  39.  590 ;  IH^rpoint  y.  OoweTf  4  Man.  &  Qr. 

{b)  Mortimore  y.  OommrM,  of  Inland      795 ;  Daima  y.  Heathy  3  0.  B.  938. 

{e)  Viseount  Canning  v.  Baper,  1  E.  W  ^P®  ^^^  ^')>  P'  ^^' 

ft  B.  164.  (/)  Frith  y.  JSoth^ham,  15  M.  ft  W. 

(d)  Barker  y.   Smark,  7  M.  ft  W.       39. 
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interest  (y) ;  or  for  taxes,  rates,  duties,  and  assessments  payable  in 
respect  of  tlie  mortgaged  property  or  debt  and  interest  (A) ;  or  costs 
incurred  in  the  renewal  of  leases  or  otherwise  (t)  ;  or  prAniums  on 
policies  and  costs  of  obtaining  new  policies  {k). 

In  these  cases  the  payments  to  be  made  by  the  mortgagee  are 
not  sums  to  be  thereafter  lent,  advanced,  or  paid,  within  the  con- 
templation of  the  Stamp  Act ;  moreover,  the  mortgagee  would  be 
entitled  to  such  payments  without  any  stipulation,  and  the  expres- 
sion in  the  instrument  of  that  which  the  law  implies  has  no  efEect 
as  to  the  necessity  of  a  further  stamp ;  and  this  seems  to  be  the 
true  principle  on  which  these  cases  stand  (/). 

Where  a  trust  deed  for  securing  debenture  stock  provided  that 
the  issue  of  the  stock  should  in  the  first  instance  be  limited  to 
300,000/.,  that  a  further  issue  might  be  made  of  540,000/.,  that  the 
further  issue  should  only  be  made  for  the  purpose  of  paying  off 
certain  existing  debenture  stock,  and  that  the  redeemed  debenture 
stock  should  be  transferred  to  the  trustees  of  the  deed ;  it  was  held 
that  the  deed  was  a  mortgage  within  sect.  86  (1),  and  was  charge- 
able with  duty  on  the  total  amount  of  840,000/.  (m). 

With  regard  to  stamp  duty  on  securities  which  are  intended  to 
cover  not  only  a  sum  advanced  at  the  time  when  the  security  is 
effected,  but  also  further  advances  of  an  uncertain  or  unlimited 
amount,  the  Act  of  1891  enacts  as  follows : — 

Security  for  Sect.  88. — "  (!•)  A  security  for  the  payment  or  repayment  of  money  to 

farther  fee  lent,  advanced,  or  paid,  or  which  may  become  due  upon  an  account 

advances,  how  current,  either  with  or  without  money  previously  due,  is  to  be  chaijged, 
to  be  charged,  ^i^ere  the  total  amount  secured  or  to  be  ultimately  recoverable  is  in 
any  way  limited,  with  the  scune  duty  as  a  security  for  the  amount  so 
limited. 

**  (2.)  Where  such  total  amount  is  unlimited,  the  security  is  to  be  avail- 
able for  such  an  amount  only  as  the  ad  valorem  duty  impressed  thereon 
extends  to  cover,  but  where  anv  advance  or  loan  is  made  m  excess  of  the 
amount  covered  by  that  duty  the  security  shall  for  the  purpose  of  stamp 
duty  be  deemed  to  be  a  new  and  separate  instrument,  bearing  date  on  the 
day  on  which  the  advance  or  loan  is  made. 

**  (3.)  Provided  that  no  money  to  be  advanced  for  the  insurance  of  any 
property  comprised  in  the  security  against  damage  by  fire,  or  for  keeping 
up  any  policy  of  life  insurance  comprised  in  the  security,  or  for  effecting 
in  Heu  tnereof  any  new  policy,  or  for  the  renewal  of  any  grant  or  lease  of 
any  property  comprised  in  the  security  upon  the  drop{>ing  of  any  life 
whereon  the  property  is  held,  shall  be  rocxoned  as  forming  part  of  the 
amount  in  respect  whereof  the  security  is  chargeable  with  ad  vcUorem 
duty." 


Further 
advances. 


ti 


f)  Doe  V.  StMiih,  8  Bing.  146. 

[A)  Doe  V.  Droffff,  8  A.  &  E.  620. 

[i)  Wrouffhttm  Y.Turtlet  11  M-AW. 
661 ;  Doe  v.  Larder,  3  Bing.  N.  0.  92 ; 
Lyeaght  (Leuee  of)  v.  Warren,  10  Ir. 
L.  a.  269.    See  sect.  88  (3). 

{k)  Lawrance  v.  Boston,  7  Ezch.  28  ; 


Mahe  v.  Fetere,  2  B.  ft  Ad.  807.  See 
sect.  88  (3). 

(/)  See  the  judgment  of  Parke,  B., 
in  WroughUm  v.  TurUe,  nip.  And  see 
Faddon  v.  BartleU,  2  A.  &  E.  9. 

(m)  Citff  of  London  Brewery  Co,  t« 
Commra.,  (1899)  1  Q.  B.  121,  C.  A. 
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Where  a  mortgage,  expressed  to  be  made  for  securing  the  repay-  Appendix. 
ment  or  re-transfer  of  an  imcertain  and  unlimited  amount  of  money, 
was  stamped  with  an  adjudication  stamp,  the  Court  disregarded 
the  adjudication,  and  held  that  the  instrument  was  admissible  in 
evidence,  and  available  for  such  amount  of  money  intended  to  be 
thereby  secured  as  the  ad  valorem  duty  denoted  by  the  stamp 
thereon  would  extend  to  cover  (n). 

A  mortgage  to  secure  an  indefinite  sum,  where  a  subsequent  pro- 
viso limits  the  principal  sum  to  be  secured,  is  not  for  an  indefinite 
sum  (o). 

The  Customs  and  Inland  Revenue  Act,  1888  ( p),  allowed  equitable 
mortgages  made  to  secure  an  imcertain  or  unlimited  amount  to  be 
made  available  for  an  amount  in  excess  of  that  covered  by  the 
stamp  impressed  thereon;  and,  by  the  Act  of  1891,  this  facility  is 
now  for  the  first  time  extended  to  all  securities. 

The  ad  valorem  duty  on  a  mortgage  must  be  calculated  upon  the  Duty  payable 
amoimt  of  the  principal  secured,  not  upon  the  value  of  the  security,  on  amount 
whether  such  value  be  greater  or  less  than  the  amount  secured. 

With  regard,  however,  to  mortgages  which  are  intended  to  secure 
the  repayment  of  an  advance  in  foreign  currency,  or  the  replace- 
ment of  a  sum  of  stock,  the  Act  of  1891  enacts  as  follows : — 

Sect.  6; — "(1*)  Where  an  instrument  is  chargeable  with  ad  valorem  Mode  of 
duty  in  respect  of —  calculating 

(a. J  any  money  in  any  foreign  or  colonial  currency,  or'  ad  valorem 

rb.)  any  stock  or  marketable  security,  duty  in  cer- 

tho  auty  slmll  be  calculated  on  the  value,  on  the  day  of  the  date  of  the  tain  oases, 
instrument,  of  the  money  in  British  currency  according  to  the  current 
rate  of  exchange,  or  of  the  stock  or  security  according  to  the  average 
price  thereof. 

*'(2.)  Where  an  instrument  contains  a  statement  of  current  rate  of 
exchange,  or  average  price,  as  the  case  may  require,  and  is  stamped  in 
accordance  with  that  statement,  it  is,  so  far  as  regards  the  subject-matter 
of  the  statement,  to  be  deemed  duly  stamped,  unless  or  until  it  is  shown 
that  the  statement  is  untrue,  and  that  the  instrument  is,  in  fact,  insuffi- 
ciently stamped." 


The  term  **  mortgage  "  in  the  Act  includes  {q) : —  What  ar 

"mortgaj^ 
within  the 


Conditional  surrender  by  way  of  mortgage,  further  charge,  wadset,     •^•^?t^®* 


and  heritable  bond,  disposition,  assignation,  or  tack  in  security,  and  eik,  g^^i^Xy^Z 
to  a  reversion  of  or  affecting  any  lands,  estate,  or  property,  real  or  per-  definitlOTi 
sonal,  heritable  or  moveable  whatsoever :  and 

«  Any  deed  containing  an  obligation  to  infeft  any  person  in  an  annual 
rent,  or  in  lands  or  other  heritable  subjects  in  Scotland,  imder  a  clause  of 


8 


(n)  Morgan  v.  Fike,  14  0.  B.  473.  {p)  62  &  53  Viot.  c.  8,  s.  15.    See 

\o)  Doe^,  ^arn^r,  2  0.  &  K.  1014.  ntzgerdld^t  Trustee  v.  MeUerahy  W.  N. 

And  BOB  Frith  y.  Rotkerham.  15  M.  &  ,tor%t%\  a     tt*  v  an 

W.  39 ;  Lloyd  t.  HeatkcoU,  1  Cr.  k  M.  <^892)  4  ;  Highmore,  p.  62. 

336.  (f)  Seot.  86  (1),  (a)  to  (g). 
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What  is 
property. 


Conditional 
surrenders, 


reversioii,  but  without  any  personal  bond  or  obligation  therein  contained 
for  payment  of  the  money  or  stock  intended  to  be  secured :  and 

**  Any  conveyance  of  any  lands,  estate,  or  property  whatsoever,  in  trust 
to  be  sold  or  otiierwise  converted  into  money,  intended  only  as  a  security, 
and  redeemable  before  the  sale  or  other  disposal  thereof,  either  by  express 
stipulation  or  otherwise,  except  where  the  conveyance  is  made  for  the 
benefit  of  creditors  generally,  or  for  the  benefit  of  creditors  specified  who 
accept  the  provision  made  for  payment  of  their  debts,  in  full  satisfaction 
thereof,  or  who  exceed  five  in  number :  and 

*' Any  defeasance,  letter  of  reversion,  back  bond,  declaration,  or  other 
deed  or  writing  for  defeating,  or  making  redeemable,  or  explaining,  or 
qualifying,  any  conveyance,  disposition,  assignation,  or  tack  of  any  lands, 
estate,  or  property  whatsoever,  apparently  absolute,  but  intended  only  as 
a  security :  and 

*'Any  agreement  (other  than  an  agreement  chaij^eable  with  duty  as 
an  emiitable  mortage),  contract,  or  bond,  accompanied  with  a  deposit  of 
title  deeds  for  making  a  mortgage,  wadset,  or  any  such  other  security  or 
conveyance  as  aforesaid  of  any  lands,  estate,  or  property  comprised  in 
Buch  title  d«ed8,  or  for  pledging  or  charging  the  eame  as  a  security :  and 

**  Any  deed  whereby  a  real  burden  is  declared  or  created  on  lands  or 
heritable  subjects  in  Scotland :  and 

*'  Any  deed  operating  as  a  mortgage  of  any  stock  or  marketable  secu- 
rity." 

The  above  sub-sectionfi  (a)  to  (g)  are  not  to  be  taken  as  though 
they  were  parallel  clauses  extending  the  introductory  words  defin- 
ing the  meaning  of  *' mortgage,"  and  adding  cases  not  within  them. 
They  only  add  by  way  of  greater  precaution,  and  to  avoid  mis- 
apprehension, an  extensive  though  possibly  not  exhaustive  list  of 
various  sorts  of  instruments  which,  if  they  answer  the  requirements 
of  the  introductory  words,  will  be  mortgages  within  the  meaning  of 
the  Act.  To  treat  them  as  operating  independently  would  be  to 
deprive  of  efEect  the  very  words  defining  the  meaning  of  mortgage  (r). 

It  may  now  be  regarded  as  settled,  notwithstanding  some  early 
decisions  to  the  contrary,  that  the  expression  "property"  in  rela- 
tion to  stamp  duty  includes  anything  *'  which  belongs  to  a  person 
exclusive  of  others  and  which  can  be  the  subject  of  bargain  and 
sale  to  another"  («).  Ad  valorem  duty  will  accordingly  be  payable 
on  a  mortgage  of  a  judgment  debt  (t),  or  a  policy  of  assurance  (/), 
or  the  goodwill  of  a  business  (u),  or  the  interest  of  a  partner  in  the 
assets  of  the  partnership  {x). 

With  regard  to  stamp  duties  on  surrenders  and  other  assurances 
by  way  of  mortgage  of  copyhold  and  customary  lands,  the  Act  of 
1891  (y)  enacts  as  follows : — 

*'  (4.)  Where  any  copyhold  or  customary  lands  or  hereditaments  are 
mortgaged  alone  by  means  of  a  conditional  surrender  or  grant,  the  cid 


(r)  City  of  London  Brewery  Y,Commr$,f 
(1899)  I  Q.  B.  at  p.  139. 

(«)  Per  Pollock,  0.  B.,  in  Fotter  v. 
Commrs.f  10  Ezch.  147. 

{t)  CaidicellY.  DatPton,  6  Exch.  1. 


(u)  Potter  V.  Cotnmre.^  mp, 

[x)  Christie  v.  Commn.,  L.  R.  2  Ex. 
46 ;  Phillipe  v.  Commre.^  L.  R.  2  Ex. 
399. 

(y)  Sect.  87. 
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valorem  duty  is  to  be  charged  on  the  sarrender  or  grant,  if  made  out  of    Appendix. 

court,  or  the  memorandum  thereof,  and  on  the  copy  of  court  roll  of  the    

surrender  or  grant,  if  made  in  court. 

**(5.)  Whore  any  copvhold  or  customary  lands  or  hereditaments  are 
mortgaged,  together  with  other  property,  lor  securing  the  same  money 
or  the  same  stock,  the  ad  valorem  duty  is  to  be  charged  on  the  instrument 
ralating  to  the  other  property,  and  the  surrender  or  grant,  or  the  memo- 
randum thereof,  or  the  copy  of  court  roll  of  the  surrender  or  grant,  as 
the  case  may  be,  is  not  to  be  charged  with  any  higher  duty  than  ten 
shillings." 

Where  a  mortgage  of  copyhold  or  oustomary  lands  is  effected  in 
the  first  instance  by  means  of  a  deed  of  coyenant  to  surrender,  con- 
taining covenants  for  payment  of  principal  and  interest  and  other 
usual  mortgage  clauses,  ad  valorem  duty  as  on  a  mortgage  is 
chargeable  in  respect  of  the  deed,  and  should  be  impressed  thereon ; 
and  the  subsequent  surrender  will  be  chargeable  with  a  duty  of  6d, 
per  100/.  as  an  instrument  of  further  assurance,  but  with  a 
maximum  limit  of  lO^.  where  other  property  is  included  in  the 
mortgage  (s). 

The  steward  of  a  manor  must  not  accept  in  court  any  surrender  Duty  of 
or  make  in  court  any  grant  until  a  note  is  delivered  to  him  stating  ®^®^*^*^- 
all  facts  affecting  liability  to  duty  of  the  copy  of  court  roll  of  such 
surrender  or  grant,  and  he  may  refuse  to  accept  such  surrender,  or 
to  make  such  g^ant  until  the  duty  is  paid ;  he  must  not  admit  any 
tenant  under  any  surrender  or  grant  made  out  of  court  which  is 
not  duly  stamped  (a). 

A  deed  of  further  charge  will  generally  be  liable  only  to  ad  Farther 
valorem  duty  as  a  mortgage  on  the  further  principal  sum  ad-  ^^^'fi^* 
vanced  (b)  ;  but  if  additional  property  is  thereby  charged  by  way 
of  further  security  for  the  original  and  further  advances,  ad  valorem 
duty  at  the  rate  of  6d.  per  100/.  will  also  be  payable  on  the  amount 
of  the  original  advance  (c).  No  security  by  way  of  further  charge 
is  now  chargeable  with  duty  by  reason  of  its  containing  covenants 
or  provisions  in  relation  to,  or  any  further  assurance  of  property 
comprised  in,  the  original  mortgage  (d). 

Wadsets  and  heritable  bonds  are  securities  of  the  nature  of  Wadsets,  &c. 
mortgages  known  to  the  law  of  Scotland  («).  The  expression  '*  dis- 
position "  in  sect.  86  of  the  Act  of  1891  is  used  in  a  strictly  technical 
sense  referring  to  Scotch  instruments  (/).  '*  Assignation "  and 
**taok"  are  Scotch  legal  terms  signifying  "assignment"  and 
**  demise  "  respectively. 

(2r)  See  Schedule  to  Act,  j9M^,  p.  1558.  (c)  See  Schedule, /7M^,  p.  1558. 

See  Alpe  (9th  ed.),  178.  (rf)  Sect.  87,  sub-s.  (6),  pott,  p.  1648. 

{a)  Act  of  1891,  B8.  66,  67.  le)  Bell's  Scotch  Law  Diet. 

(b)  Ante,  p.  1538.  (/)  Sarris  ▼.  Bireh,  9  M.  &  W.  591. 


1642 


APPENDIX. 


AgreementB 
with  deposit 
of  deeds. 


Appendix.  It  was  formerly  considered  that  agreements  or  memoranda 
accompanying  deposits  of  documents  of  title,  which  merely  recorded 
the  circumstances  of  the  loan,  were  not  liable  to  ad  valorem  duty  as 
mortgages  (y)  ;  but  such  agreements  or  memoranda,  if  under  hand 
only,  would  be  liable  to  duty  as  ''  equitable  mortgages  "  under  the 
Act  of  1891,  s.  86  (2). 

A  bond  has  been  held  to  be  sufficiently  stamped  as  a  simple  bond 
for  the  re-transfer  of  stock,  though  accompanied  by  a  collateral 
security  insufficiently  stamped  ;  and  a  bond  to  replace  stock,  eLCCoja- 
panied  by  a  deposit  of  title  deeds,  is  not  liable  to  a  mortgage  stamp 
as  a  bond  for  making  a  mortgage  (A). 

A  bond  accompanied  by  a  deposit  of  deeds  duly  stamped  is  not 
invalidated  by  a  collateral  agreement  for  a  mortgage  of  the  same 
date  unduly  stamped  (A). 

A  memorandum  relating  to  a  deposit  of  goods  by  way  of  pledge, 
containing  a  power  of  sale  which  does  not  contain  words  capable  of 
passing  more  than  a  special  property  in  the  goods,  is  not  chargeable 
with  stamp  duty  (t). 

An  attornment  clause  in  a  mortgage  does  not  render  the  deed 
liable  to  duty  as  a  lease,  and  a  separate  attornment,  if  under  hand 
only,  is  not  liable  to  stamp  duty  (^),  unless  it  contains  special 
stipulations,  in  which*  case  it  must  be  stamped  as  an  agree- 
ment (/). 

Agreements  chargeable  with  duly  as  equitable  mortgages  are 
excluded  from  the  general  definition  of  the  expression  **  mortgage  " 
for  the  purposes  of  the  Stamp  Act,  1891,  and  by  the  First  Schedule 
to  that  Act  duty  at  the  rate  of  Is,  per  100/.  (m)  is  specially 
charged  on  *' equitable  mortgages,"  which  are  defined  as  fol- 
lows (n) : — 


Kemorandmn 
of  pledge. 


Attomxnexit. 


Agreements 
chargeable  as 
equitable 
mortgages. 


Meaning  of 
*  *  equitable 
mortgage." 


Agreemont 
for  legal 
mortgage. 


"For  the  purpose  of  this  Act  the  expression  'equitable  mortgage' 
means  an  agreement  or  memorandum,  under  hand  only,  relating  to  the 
deposit  of  any  title  deeds  or  instruments  constituting  or  being  evidence 
of  the  title  to  any  property  whatever  (other  than  stock  or  marketable 
security),  or  creating  a  charge  on  such  property." 

A  formal  legal  mortgage,  made  pursuant  to  an  agreement  con- 
tained in  an  **  equitable  mortgage,"  will  apparently  be  liable  to  full 
ad  valorem  duty  at  the  rate  of  2«.  6d,  per  100/.  (o). 


(a)  Sarrit  v.  Bireh,  9  M.  &  W.  591 
Franklin  v.  NeaU,  13  M.  &  W.  481 
iVfc  V.  Partridge,   16  M.   &  W.  20 
Fancourt  v.  Thorn,  9  Q.  B.  312 ;  Meek 
V.  Baylitt,  31  L.  J.  Ch.  448. 

(A)  Slair  v.  Ormond,  14  Q.  B.  732. 

(♦)  AUenboroughY.Commr»,f\\'Eji<^, 
461.  SeeirtM?i^v.  O'Connor,  8  0.  & 
P.  204. 

{h)  Doe  d.  Limey  v.  Edwardt,  5  A.  & 


E.  95 ;  Doe  d.  Wright  v.  SmUh,  8  A.  & 
E.  255.  See  also  Walker  v.  GiUe,  6 
C. B.  662. 

(/)  Cornish  v.  SeareU,  8  B.  &  Or.  471  ; 
Doe  d.  Frankit  v.  Frankit^  U  A.  &  E. 
792. 

(m)  Fost,  p.  1558. 

\n)  Sect.  86,  sab-s.  (2}. 

\o)  AIpe  (9th  ed.),  171. 
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An  agreement  under  seal,  made  in  consideration  of  an  adyance.    Appendix, 
to  execute  a  legal  mortgage  when  called  upon  by  the  lenders  in 
order  to  secure  the  advance,  is  chargeable  as  a  mortgage  (/>). 

As  reg^ards  equitable  mortgages,  not  under  seal,  of  stock,  the 
Act  of  1891  enacts  as  follows  : — 

Sect.  23. — "  (1.)  Every  instrument  under  hand  only  (not  being  a  pro-  Certain 
missory  note  or  bill  of  exchange)  ^ven  upon  the  occasion  of  the  deposit  mortgages  of 
of  any  share  warrant  or  stock  certificate  to  bearer,  or  foreign  or  colonial  stock  to  be 
share  certificate,  or  any  security  for  money  transferable  by  delivery,  by  chargeable  as 
way  of  security  for  any  loan,  shall  be  deemed  to  be  an  agreement,  and  agreements, 
shall  be  charged  with  duty  accordingly. 

**  (2.)  Every  instrument  under  hand  only  (not  being  a  promissory  note 
or  bill  of  exchange)  making  redeemable  or  qualifying  a  duly  stamped 
transfer,  intended  as  a  security,  of  any  registered  stock  or  marketable 
security,  shall  be  deemed  te  be  an  agreement,  and  shall  be  charged  with 
duty  accordingly. 

*'  (3.)  A  release  or  discharge  of  any  such  instrument  shall  not  be 
chargeable  with  any  ad  valorem  duty." 

The  expression  ''marketable  security''  means  a  security  of  such  Definition  of 
a  description  as  to  be  capable  of  being  sold  in  any  stock  market  in  ^^'^^^ 
the  United  Kingdom  (9). 

With  regard  to  markefcable  and  foreign  securities,  the  Act  of  1891 
further  enacte : — 

Sect.  82. — **  (1.)  Marketable  securities  for  the  purpose  of  the  charge  of  Meaning  of 
duty  thereon  include —  "  marketable 

(a)  A  marketable  security,  made  or  issued  by  or  on  behalf  of  any  5^*"^t^ 

company  or  body  of  persons  corporate  or  imincorporate  formed  or  7?'  duty,  and 
estabUshed  in  the  United  Kingdom ;  and  colonlS^sh^e 

(b)  A  marketable  security  by  or  on  behalf  of  any  foreign  state  or  oertifioate.*' 
government,  or  foreign  or  colonial  municipal  body,  corporation, 

or  company  (hereinafter  called  a  foreign  security)  bearing  date  or 
signed  after  the  third  day  of  June  one  uiousand  eight  hundred  and 
sixty-two, 

(i.)  Which  is  made  or  issued  in  the  United  Eongdom  (r),  or 

(ii.)  Which,  though  originally  issued  out  of  the  United  Kingdom, 
has  been,  after  the  sixth  day  of  August  one  thousand  eight 
hundred  and  eighty-five,  or  is  offered  for  subscription,  and 
given  or  delivered  to  a  subscriber  in  the  United  Kmgdom,  or 

(iii.)  Which,  the  interest  thereon  being  payable  in  the  United 
Kingdom,  is  assigned,  transferred,  or  in  any  manner  nego- 
tiated in  the  United  Kingdom ;  and 

(c)  A  marketable  security  by  or  on  behalf  of  any  colonial  government 

which  if  the  borrower  were  a  foreign  government  would  bo  a  foreign 
security  (hereinafter  called  a  colonial  government  security). 

"  (2.)  For  the  purposes  of  this  Act  the  expression  '  foreign  or  colonial 
share  certificate  includes  any  document  whatever,  being  prima  facie 
evidence  of  the  title  of  any  }>erson  as  proprietor  of,  or  as  having  the 

(p)  United  Realizatum  Co.  y.Oommr;,  So.    69;    Broum,    Shipley    ^    Co.    v. 

(1899)  1  Q.  B.  361.  Oomtnrt.,  (1896)  2  Q.  B.  598,  0.  A. 

(q)  Sect.  122.     See  Texat  Land  and  (r)  Revehtoke  v.  Commri.,  (1898)  A. 

Cattle  Co,  V.  Commre,,  16  C.  of  S.  CSas.  G.  665. 
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Appendix,    beneficial  interest  in,  any  share  or  shares  or  stock  or  debenture  stock  or 

fonded  debt  of  any  forei^  or  colonial  company  or  corporation  where  such 

person  is  not  registered  in  respect  thereof  in  a  register  duly  kept  in  the 
United  Kingdom." 

Penalty  on  Sect.  83.  **  Every  person  who  in  the  United  Kingdom  makes,  issues, 

issuing,  &c.  assigns,   transfers,   negotiates,   or  offers  for    subscription,   any  foreign 

foreigD,  &c.  security  or  colonial  goyemment  security  not  being  duly  stamped,  shall 

Becurity  not  incur  a  fine  of  twenty  pounds." 

.  ^  '  Sect.  84.  **The  Commissioners  may  at  any  time,  without  reference  to 
Foreign  or  jt^q  ^^  thereof,  allow  any  foreign  security  or  colonial  goyemment 
secv^ties  mav  ^^^^^7  *?  ^  stamped  without  the  payment  of  any  penalty,  upon  being 
be  stamped  satisfied,  in  anv  manner  that  they  may  think  proper,  that  it  was  not  made 
without^^  or  issued,  and  has  not  been  transferred,  assigned  or  nogotiated  within  the 
penalty.  United  Kingdom." 

Amendments        By  the  Finance  Act,  1895,  s.  14,  it  is  provided  that  where  foreign 
Vict.  0.  39        securities  are  issued  in  the  United  Kingdom,  but  the  interest  is  not 
as  to  the  pay-  payable  in  the  United  Kingdom,  the  duty  may  in  certain  cases  be 
5^  on  cer™^  P^^^  without  the  necessity  of  the  securities  being  stamped, 
tain  foreign  By  the  Finance  Act,  1 899,  s.  4,  duty  is  payable  on  foreign  and 

secun  es.         colonial  marketable  securities  transferable  by  delivery  which  are 

assigned,  transferred,  or  in  any  manner  negotiated  in  the  United 

Kingdom. 
SeooritieB  for        As  to  securities  for  transfers  of  stock,  the  Stamp  Act  of  1891  («) 

traiwfers  of       enacts  as  follows  :— 
stock. 

Direction  as  Sect.  87. — **  (1.)  A  security  for  the  transfer  or  re-transfer  of  any  stock 
to  duty  in  ^s  to  be  charged  with  the  same  duty  as  a  similar  security  for  a  sum  of 

oertain  cases,  money  equal  in  amount  to  the  value  of  the  stock ;  and  a  transfer,  assign- 
ment, disposition,  or  assignation  of  any  such  security,  and  a  reconveyance, 
release,  discharge,  surrender,  re-surrender,  warrant  to  vacate,  or  renuncia- 
tion of  any  such  security,  is  to  be  charged  with  the  same  duty  as  an 
instrument  of  the  same  description  relating  to  a  sum  of  money  equal  in 
amount  to  the  value  of  the  stock." 

The  87th  section  further  enacts  : — 

Secniities  for  "  (2.)  A  security  for  the  payment  of  any  rent-charge,  annuity  or 
payment  of  periodical  payments,  by  way  of  repayment,  or  in  satisfaction  or  discharge 
rent-oharges,  of  any  loan,  advance,  or  payment  intended  to  be  so  repaid,  satisfied,  or 
^^'  discharged,  is  to  be  charged  with  the  same  duty  as  a  similar  security  for 

the  payment  of  the  sum  of  money  so  lent,  advanced,  or  paid  "  {t). 

Equitable  An  order  to  pay  a  debt,  given  to  the  holder  of  a  fund  which  is  the 

*f^*bta^**     property  of  the  debtor,  operating  by  way  of  equitable  assignment  («), 

if  delivered  to  the  creditor  or  his  agent j  required  a  stamp  as  an  inland 

bill  of  exchange  within  55  Geo.  III.  c.  184  ;  nor  was  the  case  altered 

though  the  creditor,  immediately  after  delivery  to  him,  went  in 

(«)  54  &  55  Viot.  c.  39.    For  defini-       (1897)  2  Q.  B.  316. 
tion  of  stock,  see  sect.  122.  (t^)  As  to  eqnitable  assignments,  see 

{t)  Mertey  Dockif  ^c,    v.    Cammrs.y       ante,  "p^.  1613  et  seq. 
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company  with  the  drawer  and  handed  oyer  the  order  to  the  Appendix, 
drawee  {x).  But  it  was  otherwise  if  the  order  was  delivered  to 
the  landholder  (y) ;  or,  as  it  seems,  if  such  had  been  the  agreement 
between  the  debtor  and  creditor;  or  if  an  agreement  to  give  a 
lien  on  the  fund  distinct  from  the  order  could  be  proved,  and  the 
order  be  used  as  evidence  of  that  agreement  (z). 

An  order  by  a  creditor  to  his  debtor  to  pay  the  amount  of  his 
contract  to  a  third  person  is  liable  to  a  stamp  as  an  assignment,  and 
not  as  an  order  for  payment  (a). 

When  debenture  stock  is  secured  by  a  trust  deed,  that  deed  is  Debenture 
stamped  with  ad  valorem  duly  at  the  rate  of  2«.  6d,  per  cent,  on  the  stock, 
amount  of  the  stock,  unless  under  the  Finance  Act,  1899,  s.  8  (&), 
the  duty  has  been  paid  on  the  statement  of  loan  capital,  and  the 
stock  certificates  need  not  be  stamped. 

Where  debenture  stock  is  cancelled  and  new  debenture  stock  is 
issued  in  substitution  for  the  cancelled  stock,  there  is  an  issue  of 
loan  capital,  and  the  company  must  deliver  for  the  purposes  of 
stamp  duty  a  statement  of  the  amount  secured  by  the  new  deben- 
ture stock  (c). 

By  the  First  Schedule  to  the  Stamp  Act,  1891,  ad  valorem  mort-  Debentures, 
gage  duly  is  imposed  on  debentures  {d).  But  the  Stamp  Acts  con- 
tain no  definition  of  the  term  '^  debenture."  A  debenture  is  a 
document  which  either  creates  a  debt  or  acknowledges  it  (0).  An 
instrument  purporting  to  be  a  debenture  is  liable  to  duty  as  a 
debenture,  although  it  contains  no  charge  (/).  The  stamp  duty 
payable  in  respect  of  registered  debentures  is  2$.  6d.  per  cent.,  and 
bearer  debentures  lOs,  per  cent.  If  the  debentures  are  so  stamped 
a  trust  deed  securing  the  debentures  only  requires  a  lOs.  stamp.  In 
the  case  of  a  trust  deed  securing  debenture  stock  the  duty  is 
usually  paid  on  the  deed,  and  the  stock  certificates  containing  no 
charge  do  not  require  stamping. 
•  Where  a  company  is  bound  to  pay  a  bonus  or  premium  on 
redemption  of  a  debenture,  ad  valorem  duty  is  payable  on  the 
amount  of  the  bonus  or  premium  in  addition  to  the  amount  of  the 


(x)  Lord  BrayhrooJee  y.  Meredith^  13 
Sim.  271 ;  Fartont  y.  MiddUUm,  6  Ha. 
261. 

(y)  Hutehinaon  y.  Heywortk,  9  A.  & 
E.  375  ;  Walker  y.  Sostron,  9  M.  &  W. 
411. 

(e)  Fartotu  y.  Middleton^  6  Ha.  261. 

(a)  Diploek  y.  Hammond^  6  De  G.  M. 
&  G.  320 ;  Crowfoci  y.  Ovmey^  2  Moo. 
&  So.  473 ;  Briee  y.  Bannitter,  3  Q.  B. 
D.  669 ;  Buck  y.  Bobson,  3  Q.  B.  D. 
686 ;  Fisher  y.  Calvert,  W.  N.  (1879) 

VOL.  n. 


7.    See  £s^,  MaU,  10  Gh.  D.   621, 
0.  A. 
"(*)*  Amended  3  Edw.  VII.  0. 46,  e.  6. 

{e)  Atl.-Gen.  v.  BegentU  Canal  and 
Dock  Co,,  (1904)  1  K.  B.  263,  C.  A. 

id)  Fott,  pp.  1666,  1667. 

(e)  Levy  v.  Aberccrris  Slate  Co.,  37 
CJh.  D.  260. 

(/)  British  India  Steam  Naviffqtion 
Co,  y.  Commrs.,  7  Q.  B.  D.  166.  See 
Broum,  Shipley  ^  Co.  y.  Cofnmrs.,  (1896) 
2  Q.  B.  698,  0.  A. 
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Appendix,    debenture  (y) ;  tut  it  is  otherwise  where  the  company  has  an  opti<m 

to  redeem  debentures  upon  payment  of  a  bonus  or  premium  (A). 

The  Act  of  1891,  B.  87,  contains  the  following  enactment  as  to 
stamp  duties  on  transfers  of  mortgages  and  further  charges : — 

*'  (3.)  A  transfer  of  a  duly  stamped  security,  and  a  security  by  way  of 
further  charge  for  money  or  eftock,  added  to  money  or  stock  previously 
secured  by  a  duly  stamped  instrument,  is  not  to  be  charged  with  any 
duty  by  reason  of  its  containing  any  further  or  additional  security  for 
the  money  or  stock  transferred  or  previously  secured,  or  the  interest  or 
dividends  thereof,  or  any  new  covenant,  proviso,  power,  stipulation  or 
agreement  in  relation  thereto,  or  any  furtner  assurance  of  the  property 
comprised  in  the  transferred  or  previous  security." 


Transfer 
oontaining 
new  cove- 
nants, &o. 


Oalonlation  of 
transfer  duty. 


Denoting 
stamp  on 
further 
charge. 

Substance  of 

transaction 

regarded. 


A  transfer  of  a  mortgage,  though  further  security  be  given,  is 
only  chargeable  with  duty  as  a  transfer  (t). 

Transfer  duty  is  payable  on  the  whole  amount  of  the  debt 
expressed  to  be  transferred,  though  the  amount  actually  paid  as 
consideration  for  the  transfer  is  of  less  amount  (^).  Interest  in 
arrear  must  be  included  in  the  amount  upon  which  transfer  duty 
is  paid  in  all  cases  where  the  instrument  is  chargeable  with  ad 
valorem  duty.  In  the  case  of  a  transfer  of  a  collateral  security  the 
practice  is  to  limit  the  duty  to  ten  shillings  (/). 

Securities  by  way  of  further  charge  will  be  stamped  witii  a 
denoting  stamp,  showing  that  the  full  ad  valorem  duty  was  paid  on 
the  original  instrument  (m). 

In  determining  whether  an  instrument  is  liable  to  duty  as  a 
transfer  only,  or  to  the  full  duty  as  a  mortgage,  the  Court  will  look 
at  the  substance  of  the  transaction,  and  not  only  at  the  form  of  the 
instrument  (n).  So,  where  a  mortgage  for  350/.  was  paid  off  by  a 
third  person,  who  advanced  a  further  sum,  and  a  mortgage  was 
given  for  a  sum  equal  to  both  sums,  in  which  the  mortgagee  joined, 
this  was  held  to  be  a  transfer  for  350/.,  although  there  was  no 
formal  assignment  of  the  whole  debt,  and  though  that  debt  and  the 
equity  of  redemption  were  extinguished,  and  the  ad  valorem  stamp 
was  payable  on  the  350/.  as  a  transfer  (o). 

The  fact  that  a  new  proviso  for  redemption  relates  only  to  part 
of  the  original  debt  does  not  render  the  instrument  liable  to  further 
duty  as  a  partial  release  (p). 

Where  a  deed  was  executed  by  a  mortgagor,  prof  essiDg  to  be  a 
transfer  of  a  mortgage  for  150/.,  and  a  security  for  a  further 


(^)  Sowell  V.  Oofnmrt.,  (1897)  2  Q.  B. 
194. 

(h)  KnighVt  Deep,  Ltd,  v.  Ck>mmr$.i 
(1900)  1  Q.  B.  217,  0.  A. 

(i)   Wale  V.  (7ommr«.,  i^f, 

{k)  Alpe  (9th  ed.),  171. 

(/)  Ibid. 


(m)  Act  of  1891,  8.  11.  See  Alpe. 
26. 

{n)  See  City  of  Zondon  Brewery  v. 
Ootnmrs.,  (1899)  1  Q.  B.  121,  C.  A. 

(o)   Wale  V.  Oommre.,  4  Ex.  D.  270. 

[p)  Humphreye  v.  C^mifir«.,  81  L.  T. 
199. 
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advance  of  70/.,.oii  whicli  sum  the  stamp  was  calculated;  but  as    Appendix, 
the  original  mortgagee  did  not  execute  it,  an  objection  was  raised 
that  the  deed  in  fact  amounted  to  an  original  mortgage  for  220/. ; 
it  was  held  that  it  could  not  fairly  be  said  so  to  operate,  and  that 
the  stamp  was  sufficient  (9). 

A  mortgage  deed  which  bore  an  ad  valorem  stamp  on  the  amount 
advanced  did  not  require  a  deed  stamp  because  it  contained  also 
an  assignment  by  a  former  mortgagee,  to  whom  part  of  the  money 
was  paid  in  satisfaction  of  his  mortgage  (r). 

Where  a  memorandum  of  deposit  of  deeds  was  also  a  promissory  Indorsement 
note,  and  was  duly  stamped  as  such  and  as  a  mortgage,  it  was  held  ^,£^^" 
that  an  indorsee  might  sue  upon  it,  although  it  bore  no  transfer  aooompany- 

A  deed  of  transfer  of  a  mortgage  for  1,500/.  to  which  the  mort-  Capitalization 
gagor  was  a  party,  containing  a  further  charge  of  costs  and  arrears  of  interest  on 
of  interest  paid  by  the  transferee  to  the  transferor  and  converted  ^' 

into  principal,  was  admitted  upon  a  transfer  stamp  only  (/). 

By  sect.  62  of  the  Act  of  1891,  it  is  provided  that  a  conveyance  Transfer  on 
or  transfer  made  for  efEectuating  the  appointment  of  a  new  trustee  q^^^JJ*"^ 
is  not  to  be  charged  with  any  higher  duty  than  ten  shillings  (u).  trustees. 
This  also  applies  to  a  conveyance  or  transfer  on  the  retirement  of  a 
trustee,  although  no  new  trustee  is  appointed  {x).    But  where  by 
one  instrument  new  trustees  are  appointed  and  the  trust  property- 
is  vested  in  them,  separate  stamps  are  required  (y).   And  a  transfer 
by  trustees  and  executors  to  a  residuary  legatee  of  shares  and 
mortgages  is  chargeable  with  separate  duties  in  respect  of  the 
shares  and  mortgages  (z). 

A  transfer  of  a  mortgage,  to  which  the  mortgagor  is  a  party.  Transfer  evi- 
reciting  the  mortgage,  is  admissible  in  evidence  upon  a  transfer  p^no^on^^* 
stamp  without  producing  the  original  mortgage  or  showing  that  it  mortgage, 
was  stamped  (a). 

Where  part  of  a  mortgaged  estate  is  reconveyed,  the  deed  will  Partial  re- 
require  only  a  stamp  of  10*. ;  but  upon  the  reconveyance  of  the  ^'^^^^y*^*^- 


(S)  Doe  y.  Tom,  4  Q.  B.  615. 

(r)  DO0  y.  Letois,  13  M.  &  W.  241. 
See  also  JSobinaon  y.  MaedonneU.  5  M. 
ft  S.  228. 

(t)  Wlu  y.  Charlton,  4  A.  &  E.  786. 

(0  Doe  y.  Maple,  6  L.  J.  N.  S.  0.  P. 
271 ;  the  point  is  not  notioed  in  the 
reports  of  the  same  case  in  6  So.  35, 
and  3  Bing.  N.  S.  832.  Apparently  a 
different  view  is  taken  by  toe  Inland 
Royenue  Commissioners.  See  Alpe  on 
Stamp  Duties  (ed.  9),  p.   175.     The 


decision  is,  perhaps,  not  to  be  relied  on. 
See  ante,  p.  1637. 

(«)  In  order  to  preyent  the  stamp 
from  giying  noUoe  of  the  trust  (see 
ante,  p.  657),  it  is  advisable  to  have 
the  stamp  adjudicated. 

{x)  2  Edw.  Vn.  o.  7,  s.  9. 

(y)  Hadgett  y.  Commn,,  3  Ex.  D.  46. 

(«)  Highmore  (2nd  ed.),  pp.  46,  145. 

(a)  Doe  y.  Maple,  5  So.  35.  See  Doe 
y.  Brooke,  3  A.  &  E.  513;  Quin  y. 
King,  1  M.  &  W.  42. 
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Beceipt 
indorsed  on 
equitable 
mortgage. 


Limitation  of 
eqoitj  of 
redemption  in 
mortgage. 


remainder  of  the  estate,  ad  valorem  dotj  at  61I.  per  100/.  wlQ  be 
payable  on  the  whole  amount  aecnred. 

The  reconveyanoe  of  a  ooUateral  aecnrity  will  require  only  a 
stamp  of  10«.,  provided  the  reconyeyanoe  of  the  principal  seconty 
is  duly  stamped  with  the  fall  ad  valorem  duty. 

Where  a  mortgage  debt  is  partially  paid  off  and  a  deed  of  partial 
discharge  is  taken  by  the  mortgagor,  that  deed  will  not  be  liable  to 
ad  valorem  duty,  but  to  a  stamp  of  10«.,  as  being  a  deed  not  deacaibed 
in  the  schedule ;  but  upon  the  final  discharge  of  the  mortgage  debt 
the  deed  of  reconyeyanoe  must  bear  duty  in  respect  of  the  full 
amount  originally  advanced,  not  merely  on  the  balance  paid  off  at 
the  time  of  the  reconveyance  (&). 

On  the  same  principle  it  would  seem  that  if  a  mortgage  is  partly 
paid  off  and  subsequently  the  security  for  thabalance  is  transferred, 
no  reconveyance  duty  will  be  payable  in  respect  of  the  transfer, 
which  will  be  liable  to  transfer  duty  on  the  balance  transferred ; 
but  when  the  mortgage  is  finally  paid  off,  the  reconveyance  will  be 
chargeable  with  the  full  amoimt  of  the  orig^inal  loan  (c). 

An  equitable  mortgage  will  be  discharged  by  a  mere  receipt 
which  is  not  liable  either  to  reconveyance  duty  or  to  receipt  duty  (</), 
unless  such  receipt  expressly  purports  to  be  a  release  or  discharge 
of  the  property  or  debt,  in  which  case  it  will  be  liable  to  full  ad 
valorem  duty  as  such  {d).  If  a  deed  is  so  covered  with  indorsements 
that  there  is  no  room  for  a  receipt,  a  paper  containing  the  receipt 
may  be  annexed  to  the  deed  and  will  come  within  the  exemp- 
tion (tf). 

As  to  liability  to  duty  of  mortgages  where  the  equity  of  redemp- 
tion is  thereby  limited  by  way  of  settlement  or  other?rise,  sect.  87 
of  the  Act  of  1891  enacts  as  follows  : — 

"(6.)  An  instrument  chargeable  with  ad  valorem  duty  as  a  mortgage 
is  not  to  be  charged  with  any  further  duty  by  reason  of  the  equity  of 
redemption  in  the  mortgaged  property  being  thereby  conveyed  or  limited 
in  any  other  manner  than  to  a  purchaser,  or  in  trust  for,  or  according  to 
the  direction  of,  a  purchaser." 

A  mortgage  deed  expressed  to  be  made  in  consideration  of  the 
advance,  and  also  for  the  purpose  of  re-settling  the  prox>erty,  and 
reserving  the  equity  of  redemption  to  the  mortgagor  and  his  wife 
or  the  survivor,  does  not  require  an  extra  stamp  for  a  settlement  in 
addition  to  the  ad  valorem  stamp  on  the  mortgage  (/). 


{b)  Munro  ▼.  Commrt,^  33  Sc.  L.  B. 
152. 

(e)  See  Sol.  J.  vol.  40,  p.  252. 

(</)  See  further,  as  to  the  practice  of 
the  Inland  Revenue  Commissioners  as 


to  stamp  duty  on  reoonyeyances,  Alps 
on  Stamp  Duties,  p.  172. 

{e)  Orme  ▼.  Toung^  4  Gamp.  336. 

(/)  Dawson  y.  Medhurtt,  14  L.  T. 

N.  S.  622. 
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If  propqfty  is  conveyed  by  way  of  sale  subject  to  a  mortgage,    Appendix. 

the  amount  secured  by  the  mortgage  will  form  part  of  the  con-  

sideration  for  the  sale,  and  ad  valorem  duty,  as  on  a  conveyance  on 
sale,  will  be  payable  on  the  aggregate  amount  made  up  of  the  simi 
80  secured  and  the  sum  actually  paid  to  the  vendor  for  the  equity 
of  redemption.     On  this  point  the  Act  of  1891  enacts  as  follows : — 

Sect.  57.  **  Where  any  property  is  conveyed  to  any  person  in  considera-  HoVoonvey- 
tion,  wholly  or  in  part,  of  any  debt  due  to  nim,  or  subject  either  certainly  ance  in  Con- 
or contingently  to  the  payment  or  transfer  of  any  money  or  stock,  whether  sideration  of  a 
being  or  constituting  a  char^  or  incumbrance  upon  the  property  or  not,  debt  is  to  b€ 
the  debt,  money,  or  stock  is  to  be  deemed  the  whole  or  part,  as  the  oharged. 
case  may  be,  of  the  consideration  in  respect  whereof  the  conveyance  is 
chargeable  with  ad  valorem  duty.*' 

Any  interest  owing  on  the  mortgage  debt  at  the  time  of  the  con- 
veyance must  be  included  in  the  consideration  for  the  purpose  of 
calculating  the  duty. 

A  conveyance  by  way  of  sale  of  a  reversionary  interest  contingent 
upon  the  vendor  surviving  the  tenant  for  life,  subject  to  a  mortgage 
to  secure  payment  to  a  reversionary  interest  society  of  a  sum  of 
38,000/.  within  three  months  after  the  death  of  the  tenant  for  life, 
provided  he  should  die  without  issue  male,  was  held  to  be  charge- 
able with  an  ad  valorem  duty  on  that  sum,  as  well  as  on  the  purchase- 
money,  the  object  of  the  Act  being  that  upon  every  purchase  ad 
valorem  duty  should  be  paid  on  the  entire  consideration,  which 
either  directly  or  indirectly  represents  the  value  of  the  free  and 
unincumbered  corpus  of  the  subject-matter  of  sale  (y). 

So  where  an  undertaking  of  a  company  was  conveyed  by  way 
of  sale  to  another  company  in  consideration  of  a  sum  of  stock  in 
the  purchasing  company,  and  of  that  company  taking  over  the 
debenture  debts  and  ordinary  debts  of  the  vendor  company,  it 
was  held  that  the  conveyance  was  chargeable  with  the  whole 
consideration  made  up  of  the  value  of  the  stock  and  the  amount 
of  the  debts  (A). 

If  on  the  sale  of  an  estate  part  or  the  whole  of  the  purchase- 
money  is  raised  by  loan,  and  the  estate  is  conveyed  to  the  lender, 
subject  to  redemption  by  the  purchaser,  the  ad  valorem  duty  on 
sales  to  the  full  amount  of  the  purchase-money,  Bud  the  ad  valorem 
duty  on  mortgage  to  the  amount  of  the  sum  borrowed,  will  be  both 
payable  (t). 

Where  upon  the  release  of  an  equity  of  redemption  to  a  mort-  Release  6t 
mgee  the  amount  owing  upon  the  mortgacre  exceeds  the  value  of  ^^^^7  ^f 

^  ^  «^     *  o  o  redemption. 

(^)  Ifortimare  v.  Cammr*,f  2  H.  &  0.  L.  J.  Ex.  173. 

838.   Thewordsof  the  Act  are  general,  (i)  Dart,  V.  &  P.  (6th  ed.),  vol.  ii. 

inolading  a  contingent  mortgage.  p.  796.    See  Mortimore  v.  Commrt,,  2 

(A)  FumeM  Sail,  Co.  v.  CommrM,,  33  H.  &  C.  838. 
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Appendix,   the  property,  duty  is  only  payable  upon  that  Yalae  if  eatisfactory 
evidence  thereof  can  be  furnished  (A). 

An  agreement  for  the  sale  of  an  equity  of  redemption  in  land 
situate  out  of  the  United  Kingdom  is  liable  to  ad  valorem  duty 
under  sect.  59  of  the  Act  of  1891  (/). 

An  order  for  foreclosure  absolute  is  chargeable  with  duty  as  a 
conveyance  (m)  ;  and  where  an  equitable  mortgagee  by  deposit  of 
deeds  obtained  an  order  for  foreclosure  absolute,  it  was  held  tiiat 
the  conveyance,  executed  under  the  order  by  the  mortgagor,  of  all 
his  estate  and  interest  in  the  mortgaged  property  to  the  mortgagee 
was  chargeable  with  ad  valorem  duty  as  a  conveyance  on  sale  (n)  ; 
but  such  a  conveyance  would  now  only  be  charged  with  the  fixed 
duty  of  lOf.  if  it  followed  an  order  stamped  with  the  proper  ad 
valorem  duty. 

By  sect.  37  of  10  Q^eo.  lY.  c.  56,  aU  bonds,  and  securities,  and 
instruments,  and  documents  of  a  friendly  society,  were  exempted  from 
stamp  duties  ;  and  by  virtue  of  the  incorporation  of  that  Act  in  the 
Benefit  Building  Societies  Act,  1836  (o),  this  exemption  still  exists, 
as  regards  bonds,  securities,  &c.  of  unincorporated  building  societies, 
subject  to  the  limitation  stated  below. 

It  was  held  under  this  section  that  mortgages  made  to  buildings 
societies  by  their  members,  under  the  provisions  of  the  Act  of  1836, 
were  exempt  from  the  payment  of  stamp  duty  ( p),  though  the 
mortgage  was  made  before  the  rules  were  certified  (^),  and  that 
mortgages  by  strangers  to  the  society  were  also  exempted  (r). 

By  the  Stamp  Act,  1891  («),  it  is  enacted,  that  the  exemption  from, 
stamp  duty  conferred  by  the  statute  6  &  7  Will.  IV.  c.  32,  for  the 
regulation  of  benefit  building  societies  is  not  to  extend  to  any 
mortgage  made  after  the  3l8t  July,  1868,  except  a  mortgage  by  a 
member  of  a  benefit  building  society  for  securing  the  repayment  to 
the  society  of  money  not  exceeding  500/.  Mortgages  by  members 
to  secure  sums  exceeding  500/.,  and  all  mortgages  by  strangers,  are 
thus  liable  to  duty. 

Mortgages  to  incorporated  building  societies  are  liable  to  stamp 
duty  in  the  ordinary  way,  being  expressly  excluded  from  the 


Inoorporated 
societies. 


(k)  Alp©  (9th  ed.),  p.  113. 
{I)  Farmer  Y,  Commrs.,  (1898)  2  Q.  B. 
141. 

(m)  Finance  Act,  1898,  s.  6. 

(n)  Huntington  y.  Commrt,,  (1896)  I 
Q.  B.  42i. 

(o)  6   &  7  WiU.    rV.  o.   32,   ante, 
pp.  565  et  aeq. 

{p)  Moiley  y.  Baker,  3  De  G.  M. 
&  G.   1032  n.  ;    Walker  y.    Gilee,  6 


0.  B.  662  ;  Barnard  y.  FiUworth^  6 
0.  B.  698  n. 

(q)  WUliame  y.  Sa^ward,  22  Beay. 
220. 

(r)  Thorn  y.  Croft,  L.  R.  3  Eq.  193 ; 
and  see  Att.-Oen,  y.  Gilpin,  L.  It.  6 
Ex.  193  ;  Att.'Qen,  y.  FhiUipe,  22 
Beav.  220. 

(«)  54  &  56  Vict.  0.  39,  s.  89,  le- 
enaoting  the  provision  to  the  same 
effect  of  the  Stamp  Act,  1870,  s.  112. 
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ezemptioii  oontained  in  the  Building  Societiee  Act,  1874  (t) ;  but  a    Appendix, 
reconveyance  indorsed  upon  or  annexed  to  a  mortgage  is  exempt 
from  stamp  duty  in  the  same  way  that  the  statutory  form  of  receipt 
is  exempt  under  sect.  41  («). 

A  mortgage  to  a  friendly  society  is  not  exempt  from  stamp  duty  (a?) ;  Friendly 
but  a  statutory  receipt  which  vacates  a  mortgage  is  exempt  (y).  societies. 

Instruments  for  the  sale,  transfer,  or  other  disposition,  either  Mortgages, 
absolutely  or  by  way  of  mortgage,  or  otherwise,  of  any  ship  or  *^'  ^*  shipa. 
vessel,  or  any  part,  interest,  share  or  property  of  or  in  any  ship  or 
vessel,  are  exempted  from  stamp  duty  (z). 

Bottomry  bonds  are  within  this  exemption ;  as,  also,  mortgages 
of  freight,  which  is  regarded  as  inseparably  appurtenant  to  the 
ship  (a). 

By  the  Bankruptcy  Act,  1883  (ft),  it  is  enacted  that : — 

Sect.  144.  "Every  deed,  conveyance,  assignment,  surrender,  admission,  Exemption  in 
or  other  assurance  relating  solely  to  freehold,  leeisehold,  copyhold,  or  bankruptcy 
customary  property,  or  to  any  mortgage,  charge,  or  other  incumbrance  of  deeds,  &o. 
on,  or  any  estate,  right,  or  mterest  in,  any  real  or  personal  property  from  stamp 
which  is  part  of  the  estate  of  any  bankrupt,  and  which,  after  the  execu-  duty, 
tion  of  the  deed,  conveyance,  assignment,  surrender,  admission,  or  other 
assurance,  either  at  law  or  in  equity,  is  or  remains  the  estate  of  the  bank- 
rupt or  of  the  trustee  under  the  bankruptcy,  and  every  power  of  attorney, 
proxy  paper,  writ,  order,  certificate,  affidavit,  bond,  or  other  instrument 
or  writing  relating  solely  to  the  property  of  any  bankrupt,  or  to  any 
proceeding  imder  any  bankruptcy,  shall  be  exempt  from  stamp  duty, 
except  in  respect  of  fees  imder  the  Act "  (c). 

With  regard  to  instruments  relating  to  property  of  the  Grown,  InstmmentB 
the  Stamp  Act,  1891,  s.  119,  enacts  that  they  shall  be  charged  with  "^^^M 
the  same  duty  as  instruments  of  the  same  kind  relating  to  property  Crown, 
of  a  subject.  -       ' 

The  terms  upon  which  instruments  not  duly  stamped  may  be  Terms  upon 
received  in  evidence  will  be  found  in  sect.  14  of  the  Stamp  Act,  "^^i^^  inatru- 

^         '  mentsnot 
1891.  duly  stamped 

The  want  of  a  stamp  does  not  generally  aflFect  the  validity  of  the  °^y  ^  . 
instrument ;  and,  accordingly,  a  deed  of  conveyance,  by  way  of  evidence, 
mortgage  or  otherwise,  without  any  stamp,  will  pass  the  estate. 
But  the  instrument,  until  stamped,  will  not  be  admissible  in  evi- 
dence or  otherwise  for  the  purpose  of  founding  thereon  or  sup- 
porting thereby  a  claim  in  any  Court  {d), 

(t)  87  ft  38  Viot.  c.  42,  s.  41.  340,  358. 

(u)  OldBatter8eaBldg,Soo,T,C(mmr8.y  (b)  46  &  47  Viot.  o.  52;   and  see 

(1898)  2  Q.  B.  29i.  Bule  52. 

(^  Ss  jRoj/al  Liver  Frimdhf   Soc.f  (e)  Extended  to  winding-up  of  oom- 

L.  K.  5  Ex.  78.  panies  bv  Finance  Act.  1895.  s.  16. 


panies  by  Finance  Act,  1895,  s.  16. 
v)  58  &  59  Viot.  o.  25.  (rf)  Duck  v.  Braddyll,  13  Pri.  455  ; 

z)  Act  of  1891,  let  Schedule.  Robinton  v.  Macdonnell,  6  M.  &  S.  228 ; 

(a)  JTiUis  v.  Falmer,  7  0.  B.  N.  S.       Broicner,  Savoffe,  4  Drew.  635. 


{ 
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Appendix. 


Meaning  of 

*«dQl7 

stampod." 


Bills  of  Bale. 


Penalty  upon 
stamping 
instroments 
after  execu- 
tion. 


Ab  a  general  rule  it  is  sufficient  if  the  instrument  is  properly 
stamped  when  it  is  produced  {e).  Where  an  instrument  is  stamped 
after  execution,  it  is  rendered  operative  as  from  the  time  of  execu- 
tion, and  not  merely  from  the  time  when  the  stamp  is  affixed  {/). 

**Duly  stamped"  in  sub-sect.  (4)  of  sect.  14  means  sufficiently- 
stamped  according  to  the  law  in  force  at  the  time  when  the  instru- 
ment was  actually  executed,  without  regard  to  the  date  borne  on 
the  face  of  the  instrument  (g). 

With  regard  to  bills  of  sale  of  chattels,  the  Act  of  1891  enacts  as 

follows : — 

Sect.  41.  **  A  bill  of  sale  is  not  to  be  registered  under  any  Act  for  the 
time  being  in  force  relating  to  the  registration  of  bills  of  sale  unless  the 
original,  duly  stamped,  is  produced  to  the  proper  officer." 

Inasmuch  as  by  the  Bills  of  Sale  Act,  1882  (A),  a  bill  of  sale 
given  by  way  of  security  is  absolutely  void  unless  registered  within 
the  prescribed  time,  it  is  obvious  that  such  a  biU  of  sale  cannot  be 
rendered  admissible  in  evidence  for  the  purpose  of  enforcing  the 
security,  by  being  stamped  after  the  period  for  registration  has 
elapsed.  It  would  seem,  however,  that  a  bill  of  sale,  though 
unstamped,  may  be  admitted  in  evidence  for  the  purpose  of  setting 
it  aside  as  not  being  in  accordance  with  the  Bills  of  Sale  Acts  (t). 

By  sect.  15  of  the  Act  of  1891  certain  penalties  are  imposed  upon 
stamping  instruments  after  execution. 

It  has  been  decided  that  if  a  deed  is  produced  bearing  the  proper 
stamp,  but  which  is  proved  not  to  have  been  stamped  at  the  time 
of  its  execution,  the  Court  wiU  receive  it  in  evidence,  without 
inquiring  whether  the  stamp  was  affixed  on  payment  of  the  proper 
penalties,  nor  will  the  memorandum  by  the  Commissioners  of  Stamps, 
indorsed  on  the  deed,  of  payment  be  admissible  as  evidence  of  the 
actual  amount  of  penalty  paid.  But  if  the  revenue  laws  require  the 
stamp  to  be  affixed  within  a  given  period,  the  Court  will,  in  such 
case,  inquire  into  the  time  when  the  deed  was  stamped  {k). 

A  discharged  mortgage  by  way  of  demise,  which  passed  the  legal 
estate  in  the  term  and  was  not  duly  stamped,  is  an  objection  to  a 
title,  though  the  mortgagee  is  willing  to  join  in  the  conveyance  to 
a  purchaser,  and  must  be  duly  stamped  at  the  vendor's  expense, 
inasmuch  as  the  purchaser  is  entitled  to  use  the  term  afterwards  if 
necessary  as  a  protection  to  him  (/). 


(e)  Clarke  v.  Jones,  3  Dowl.  P.  0. 277 ; 
Freston  v.  Eastwood,  7  T.  B.  95. 

(/)  Taylor  v.  Lakgy  8  Mod.  226  ;  jB. 
Y.  Bishop  of  Chester y  8  Mod.  364. 

(a)  Clarke  v.  Eoche,  3  Q.  B.  D.  170. 

{h)  45  &  46  Vict.  0.  43. 

(i)  Ooppoek  T.  Boiffer,  4  M.  &  W. 
361. 


{k)  E,  ▼.  Inhabitants  qf  Preston^  5  B. 
&  Ad.  1029. 

(0  Whiting  to  Zoomes,  17  Gh.  D.  10, 
C.  A. ;  but  see  and  difltinguish  Exp. 
Birkheek  Freehold  Land  Soe,,  24  Gh.  D. 
119.  And  see  seot.  117  of  the  Act  of 
1891. 
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With  regard  to  assignments,  by  way  of  mortgage  or  otherwise,    Appendix, 
of  policies  of  life  assurance,  the  Act  of  1891  enacts  as  follows : — 

Sect.  118. — "(1.)  No  assignment  of  a  policy  of  life  insurance  shall  Assigmneiit 
confer  on  the  assignee  therein  named,  his  executors,  administrators,  or  of  policy  of 
assigns,  any  right  to  sue  for  the  moneys  assured  or  secured  thereby,  or  to  hf e  awuranoe 
give  a  yaUd  discharge  for  the  same,  or  any  part  thereof,  unless  the  assign-  *^^  stamped 
ment  is  duly  stamped,  and  no  payment  shall  be  made  to  any  person  "J^oje  i>ay- 
claiming  imder  any  such  assi^ment  imless  the  same  is  duly  stamped.        nient  of 

**  (2.)  If  any  payment  is  made  in  contravention  of  this  section,  the  stamp  ^^^ 
duty  not  paid  upon  the  assignment,  together  with  the  penalty  payable  on 
stamping  the  same,  shall  be  a  debt  due  to  her  Majes^  from  the  person 
by  wnom  the  payment  is  made.*' 

With  regard  to  instruments  containing  distinct  matters  the  Act  Instraments 
of  1891  enacts  as  foUows :—  STti^t^^ 

Sect.  4.  **  Except  where  express  provision  to  the  contrary  is  made  by  n^^ters. 
this  or  any  other  Act, —  Instraments 

(a.)  An  instrument  containing  or  relating  to  several  distinct  matters  is  to  be  sepa- 

to  be  separately  and  distinctly  charged,  as  if  it  were  a  separate  rat^y  char^ 
instrument,  with  duty  in  respect  of  each  of  the  matters ;  ^™*  r"*'^  "^ 

(b.)  An  instrument  made  for  any  consideration  in  respect  whereof  <*"*^  cases, 
it  is  chargeable  with  ad  valorem  duty,  and  also  for  any  further 
or  other   valuable    consideration    or   considerations,  is  to  be 
separately  and  distinctly  charged,  as  if  it  were  a  separate  instru- 
ment, with  duty  in  respect  of  each  of  the  considerations." 

Where  distinct  sums  are  secured  to  different  persons  by  the  same 
deed,  that  deed  will,  in  effect,  comprise  separate  mortgages  in 
favour  of  those  persons,  and  will,  therefore,  require  two  or  more 
separate  stamps  under  sect.  4  of  the  Act  of  1891.  But  if  the  mort- 
gage is  for  an  aggregate  sum  contributed  by  several  persons,  so 
that,  though  they  have  separate  interests,  there  is  a  community  of 
subjects,  the  securiiy  will,  apparently,  be  sufficiently  stamped  if 
stamped  with  ad  valorem  duly  for  the  aggregate  amount  (m). 

The  First  Schedule  to  the  Act  of  1891  imposes  the  duty  therein 
mentioned  on  duplicates  and  counterparts  of  instruments ;  and  by 
sect.  72  of  the  Act  it  is  enacted  as  follows : — 

"The  duplicate  or  counterpart  of  an  instrument  chargeable  with  duty  Provision  as 
(except  the  counterpart  of  an  instrument  chargeable  as  a  lease,  sucn  to  duplicates 
counterpart  not  being  executed  by  or  on  behalf  of  any  lessor  or  grantorj  and  counter- 
is  not  to  be  deemed  duly  stamped  unless  it  is  stamped  as  an  original  parts, 
instrument,  or  unless  it  appears  by  some  stamp  impressed  thereon  that 
the  full  and  proper  duty  has  been  paid  upon  the  original  instrument  of 
which  it  is  the  dupHcate  or  counterpart." 

If  the  duty  on  the  original  deed  exceeds  5s.,  the  duplicate  or 
counterpart  will  be  stamped  with  a  denoting  stamp  of  5s.  on  pro- 
duction of  the  original  deed  duly  stamped ;  otherwise  the  duplicate 
or  counterpart  will  be  stan^ed  in  the  ordinary  way  with  the  same 
duty  as  the  original  instrument  (n). 

(m)  QeeHeedT.  JFilmotty  6  Moo.  ft  P.  (n)  Act  of  1891,  s.  11,  and  Sched. 

563. 
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Appendix.  A  memorandain  indorsed  on  a  deed,  if  merely  dedaratory  or 
explanatory  of  ambigaities  in  the  deed,  is  not  liable  to  duty  unless 
under  seal.  But  an  indorsement  will  be  liable  to  separate  duty  if  it 
oontains  matter  of  agreement,  whereby  the  operation  of  the  deed  is 
extended,  limited,  or  varied.  So  where  a  deed  g^ren  to  secure  an 
annuity  bore  an  indorsed  memorandum  that  the  annuity  should  be 
redeemable  on  six  months'  notice,  a  rule  to  set  aside  the  annuity 
was  discharged  because  the  indorsement  was  not  stamped  (o).  So, 
also,  a  memorandum  indorsed  on  a  mortgage  deed  to  the  effect  that 
part  of  the  money  secured  had  been  advanced  by  a  person  not  a 
party  to  the  deed  was  held  to  be  liable  to  separate  duty  {p). 

The  First  Schedule  to  the  Act  of  1891  contains  a  Table  of  Ihiti^ 
whereby  the  following  duties  are  imposed  on  instruments  relating 
to  mortgage  securities : — 

AGREEMENT  or  CONTRACfr,  accompanied  with  a  deposit. 
See  MoRTOAOE,  &c.,  and  sects.  23  and  86  of  Act  of 
1891. 

ANNUITY,  creation  of,  by  way  of  security. 

See  MoBTQAQE,  &c.,  and  sect.  87  of  Act  of  1891. 

ASSIGNMENT  or  ASSIGNATION  by  way  of  security,  or  of 
any  security. 

See  MOBTOAOE,  &c. 

BILL  OP  SALE  by  way  of  security. 

See  MoRTQAOE,  &o.,  and  sect.  41  of  the  Act  of  1891  {q), 
ante,  p.  1552. 

BOND  for  securing  the  payment  or  repayment  of  money  or 
the  transfer  or  retransf^r  of  stock. 

See  MoRTOAOE,    &c.,   and  Marketable   Secitbitt, 
p.  1557. 

BOND,  COVENANT,  or  INSTEUMENT  of  any  kind  what- 
soever. 

(1.)  Being  the  only  or  principal  or  primary  security  for 
any  annuity  {except  upon  the  original  creation  thereof 
hy  way  of  sale  or  security ,  and  except  a  sttperannua- 
tion  annuity),  or  for  any  simi  or  sums  of  money  at 
stated  periods,  not  being  interest  for  any  principal 
simi  secured  by  a  duly  stamped  instrument,  nor 
rent  reserved  by  a  lease  or  tack. 

For  a  definite  and  certain  period,  so  that  the    ('^^^^SSdltofiS^ 
total  amount  to  be  ultimately  payable  can    • 
be  ascertained. 

For  the  term  of  life  or  any  other  definite  period. 
For  every  61. ,  and  also  for  any  fractional  part      £   «.  d, 
of  52.,  of  the  annuity  or  sum  periodically 
payable     -        -        -        -        -        -        -026 

(o)  Sehumawn  t.  JFeatherhead,  1  East,  (q)  Every  aiBdavit  on  the  registra- 

637.  tion  of  a  bill  of  sale  must  bear  a  stamp 

( p)  Doe  d.  Loume  t.  OovieTf  6  L.  T.      ^|  j,  ed 

87. 


bond  or  ooTe- 
nant  for  sach. 
total  aaumnt. 
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(2.)  Being  a  collateral  or  auxiliary  or  additional  or  sub-      £  «.  d.    Appendix. 

stituted  security  for  any  of  the  above-mentioned  

purposes  where  the  principal  or  primary  instrument 
IS  duly  stamped. 

(The  same  ad  va- 
lorem duty  aasL 
^6  Idnd  for 
Buch     total 


amount. 

In  any  other  case : 
For  every  51,,  and  also  for  any  fractional  part 
of  51.,  of  the  annuity  or  sum  periodically 
payable     -        -        -        -        -        -        -006 

BOND,  accompanied  with  a  deposit  of  title  deeds,  for  making 
a  mortgage,  wadset,  or  other  security  on  any  estate  or  pro- 
perty merein  comprised. 

See  MoBTOAOE,  &o.,  and  sect.  86. 

BOND,  DECLARATION,  or  other  DEED  or  WRITING  for 
making  redeemable  any  disposition,  assignatiou,  or  tack, 
apparently  absolute,  but  intended  only  as  a  security. 

See  MoRTOAOE,  &c.,  and  sects.  23  and  86  of  Act  of 
1891. 

COLONIAL  SECURITY.  See  Markbtablb  Secumty,  and 
sect.  82  of  Act  of  1891,  afUe,  p.  1543. 

CONDITIONAL  SURRENDER  of  any  copyhold  or  customary 
estate  by  way  of  mortgage. 

See  MoBTOAGE,  &c.,  and  sects.  86  and  87  of  Act  of  1891, 
ante,  pp.  1537,  1540. 


iij 


CONVEYANCE  or  TRANSFER,  whether  on  sale  or  other- 
wise,— 

Of  any  stock  of  the  Bank  of  England       -        -        -      0    7    9 
Of  any  stock  of  the  Government  of  Canada  inscribed 
in  books  kept  in  the  United  Kingdom,  or  of  any  Colonial 
stock  to  which  the  Colonial  Stock  Act,  1877,  applies — 
For  every  100/.,  and  also  for  anv  fractional  part  of 

100/.,  of  the  nominal  amount  of  stock  transierred-      0    2    6 
And  see  sect  62  of  the  Act  of  1891. 

CONVEYANCE  or  TRANSFER  by  way  of  security  of  any 
property  (except  such  stock  as  aforesaid),  or  of  any  security. 
See  MOBTOAOB,  &c.,  and  ACabketablb  Sbgubity. 

COPYHOLD  and  CUSTOMARY  ESTATES-Upon  a  mort- 
gage  thereof. 

See  MOBTQAQE,  &c. 

COVENANT  for  securing  the   payment  or  repayment   of 
money,  or  the  transfer  or  retransfer  of  stock. 
See  MoBTGAOE,  &c. 

COVENANT  in  relation  to  any  annuity  {excent  upon  the  original 
creation  and  sale  thereof)  or  to  other  periooical  payments. 
See  Bond,  Covenant,  Ac. 
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Appendix.    COVENANT.    Any  separate  deed  of  covenant  {not  being  an     £   $.  d, 

instrument  chargeable  with  ad  tahrem  duty  as  a  conveyance  on 

sale  or  mortgage^  made  on  the  sale  or  mortgage  of  any  pro- 
perty, and  relatmg  solely  to  the  conveyance  or  enjoyment 
of,  or  the  title  to,  the  property  sold  or  mortgaged,  or  to  the 
production  of  the  muniments  of  title  relating  thereto,  or  to 
all  or  any  of  the  matters  aforesaid. 

Where  the  ad  valorem  duty  in  respect  of  the  con-    (    the  amount  of 
sideration  or  mortgage  moilby  does  not  exceed  10«.    I    «idi<u<  valorem 

In  any  other  case      -        -        •        -        -        •        -        -0  10    0 
CUSTOMARY  ESTATES.    See  Copyhold. 

DEBENTURE  for  securing  the  payment  or  repayment  of 
money  or  the  transfer  or  retransier  of  stock. 
See  MoRTQAGB,  &c.,  and  ante^  p.  1545. 

DEED  whereby  any  real  burden  is  declared  or  created  on  lands 
or  heritable  subjects  in  Scotland. 

See  MoRTGAQE,  &c.,  and  sect.  86. 

DEED  containing  an  obligation  to  infeft  any  person  in  herit- 
able subjects  in  Scotland,  under  a  clause  of  reversion,  as  a 
security  for  money. 

See  MoRTOAGE,  &c.,  and  sect.  86. 

DEED  containing  an  obH^tion  to  infeft  or  seize  in  on  annuity 
to  be  uplifted  out  of  heritable  subjects  in  Scotland. 
See  Bond,  CovBNAin:,  &c. 

DEED  of  any  kind  whatsoever,  not  described  in  this  schedule      0  10    0 

DEFE  AZ  ANCE.  Instrument  of  def  eazance  of  any  conveyance, 
transfer,  disposition,  assignation,  or  tack,  apparently  abso- 
lute, but  intended  only  as  a  security  for  money  or  stock. 
See  Mortgage,  &c.,  and  sect.  86. 
In  respect  of  marketable  securities  under  hand  only,  see 
Agreement,  and  sect.  23. 

DEPOSIT  of  title  deeds.    See  Mortgage,  &o.,  and  sect.  86, 
ante^  p.  1537. 

DISPOSITION  of  heritable  property  in  Scotland  to  a  pur- 
chaser, containing  a  clause  declaring  all  or  any  part  of  the 
purchase-money  a  real  burden  upon,  or  affecting,  the  herit- 
able property  thereby  disponed,  or  any  part  thereof. 
See  Mortgage,  &c.,  and  sect.  86. 

DISPOSITION  in  security  in  Scotland.    See  Mortgage,  &c. 

DISPOSITION    of   any  wadset,   heritable   bond,   &c.      See 
Mortgage,  &o. 

DUPLICATE  or  COUNTEEPAET  of  any  instrument  charge- 
able with  any  duty. 

{The  same  dntr 
aa  the  Qriginal 
instnummt. 
In  any  other  case  -        -        -        -        -        -        -        -050 

And  see  sect.  72. 

EIK  to  a  reversion.    See  Mortgage,  &c.,  and  sect.  86. 
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For  or  in  respect  of  the  money  thereby  secured - 


EQUTTABLE  MOBTGAGE.  See  Mobtoaob,  &o.,  and 
sects.  23  and  86. 

FOREIGN  SECUEITY.  See  Mabebtablb  Sboubitt,  and 
sect.  82. 

FURTHER  CHARGE  or  FURTHER  SECURITY.  See 
MoRTGAQE,  &0.,  and  sect.  86. 

HERITABLE  BOND.    See  Mobtoage,  &c.,  and  sect.  86. 

LETTER  OF  REVERSION  in  Scotland.  See  Mobtoage, 
and  sect.  86. 

MARKETABLE  SECURITY  (r). 

(1.)  Marketable  security  (a)  oeing  a  colonial  goyermnent 
security,  or  (b]  being  a  security  not  transferable  by  de- 
livery, or  fc)  being  a  security  transferable  by  delivery  and 
bearing  oate  or  signed  or  offered  for  eubacription  (e) 
before  or  on  the  sixth  day  of  August  one  thousand  eignt 
hundred  and  eighty-five — 

The  Mune*  ad 
wUoran  duty 
aooording  to 
the  nataie  of 
the  aeoozity  aa 
upon  a  mort- 
gage. 

(2.)  Tkaitsfeb,  Assignment,  Disposition,  or  Assigna- 
tion of  a  marketable  security  of  any  description — 

Upon  a  mortgage  thereof — see  Mortgage  of  Stock 
or  Marketable  Security. 

MEMORIAL  to  be  registered  pursuant  to  any  Act  for  the  time 
being  in  force  relating  to  the  public  registering  of  deeds  in 
IlQ^md  or  Ireland : 

Where  the  instrument  registered  is  chargeable  with    ( ^JJ^SS^S^f! 
any  duty  not  amounting  to2$.  6d,       -        -        -     (       "  ~""* 

In  any  other  case  -------- 

MORTGAGE,  BOND,  DEBENTURE,  COVENANT  (except 
a  marketable  security  otherwise  specially  charged  with  duty), 
and  WARRANT  OF  ATTORNEY  to  confess  and  enter  up 
judgment. 

(1.)  Being  the  only  or  principal  or  primary  security  (other 
than  an  equitable  mortgage)  for  the  payment  or  re- 
payment of  money — 
Not  exceeding  101.  ------- 

exceeding  10/.  and  not  exceeding  251.  -        -        - 
251.  «.  50/.   -        -        - 
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the  regiBtoed 
ingtraxnent. 

0    2    6 


»> 

I) 


501. 
lOOL 
150Z. 

2oo;. 

250;. 

3oo;. 


lOOZ.  - 

160/.  - 

20o;.  - 

2501.  - 

3002.  - 


0 
0 
0 
0 
0 
0 
0 
0 


0 
0 

1 

2 
3 
5 
6 

7 


3 
8 
3 
6 
9 
0 
3 
6 


For  every  100/.,  and  also  for  any  fractional  part  of 
100/.,  of  the  amount  secured     -       -        -       . 


0    2    6 


(r)  See  56  &  67  Viot.  o.  7,  8.  4.  See 
sIbo  62  ft  63  Vict.  o.  9,  a.  4,  which 
imposes  s  new  daty  on  certain  foreign 
ana   oolbnial  insbimients   to  bearar 


which  are  marketable ;  and  see  Noakn 
V.  Commrs.^  83  L.  T.  714. 

(«)  The  words  in  italics  are  sepealed 
by  61  &  62  Vict.  c.  46,  s.  7. 
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Appendix.  (^0  Being  a  oollateral,  or  auxiliary,  or  additional,  or  sub-      £   «.  d. 

stituted  security  (other  than  an  equitahle  mortgage),  or 

by  way  of  further  assurance  for  the  above-mentioned 
purpose  where  the  principal  or  primary  security  is  duly 
stamped  {t) : 

For  every  100/.,  and  also  for  any  fractional  part  of 

lOOZ.,  of  the  amount  secured         -        -        -        -      0    0    6 

But  the  whole  amount  of  dutv  pavable  under  or  by 
reference  to  this  paragraph  (2;  shall  not  exceed  ten 
shillings  (u). 

(3.)  Being  an  equitable  mortgage : 

For  every  100/.,  and  any  fractional  part  of  100/.,  of 
the  amount  seci:^^     -        -        -        -        •        -010 

(4.)  Transfer,  Assignment,  Disposition,  or  Assigna- 
tion of  any  mortgage,  bond,  debenture,  or  covenant 
(except  a  marketable  security),  or  of  any  money  or  stock 
secured  by  any  such  instrument,  or  by  any  warrant  of 
attorney  to  enter  up  judgment,  or  by  any  judgment: 

For  every  100/.,  and  also  for  any  fractional  part  of 
100/.,  of  the  amount  transferred,  assigned,  or 
disponed,  exclusive  of  interest  which  is  not  in 
arrear  -        -        -        -        -        -        -        -006 

And  also  where  any  further  money  is  added  tela  principal  ae- 

the  money  already  secured    -        -        -        -  |    ?"i^  '°^  '^^ 
y  1  \     rartlm  money. 

(5.)  Eegonveyance,  Belease,  Discharge,  Surrender, 

Kesitrrender,  Warrant  to  Vacate,  or  Benuncia- 

tion  of  any  such  security  as  aforesaid,  or  of  the  benefit 

thereof,  or  of  the  money  thereby  secured : 

For  every  100/.,  and  also  for  any  fractional  part  of 

100/.,  of  the  total  amount  or  value  of  the  money  at 

any  time  secured  -        -        -        -        -        -006 

And  $ee  sects.  86,  87,  88,  and  89. 

MOBTaAGE  OF  STOCK  or  Marketable  Security— 
Under  hand  only.     See  Agreement,  and  sect.  23. 
By  deed.    See  Mortgage,  and  sect.  86. 

BEOEIFT  given  for,  or  upon  the  i>ayment  of,  money  amounting 
to  2/.  or  upwards      -        -        -        -        -        -        -        -001 

Exempti<ms» 

(11.)  Beceipt  indorsed  or  otherwise  written  upon  or  oon- 
tuned  in  any  instrument  liable  to  stamn  duty,  and  duly 
stamped,  a<^owledging  the  receipt  of  tne  consideration 
money  therein  expressed,  or  the  receipt  of  any  principal 
money,  interest,  or  annuity  thereby  secured  or  therein 
mentioned. 

BEOONVEYANCB,  BETiFiASE,  or   BENUNOIATION   of 
any  secuiity.    See  Mortgage,  &o« 

(i)  City  of  London  Brewery  T.Commrt,,      Mills  v.  Commra,,  (1903)  1  K.  B.  689, 
(1899)  1  a.  B.  121,  0.  A. ;  SritUh  Oil      ^jj-  3  j^^  ^  ^  ^^  ,  , 
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EELEASE  or  EENUNCIATION  of  any  property,  or  of  any     £   s.  d.    Appendix. 

right  or  interest  in  any  property —  

upon  a  sale.  See  Conveyance  on  Sale. 
By  way  of  secority.  See  Mortoaqe,  &o. 
In  any  other  case  -        -        -        --        -        -        -0  10    0 

BENTJNCIATION.    See  Beoonyetange  and  Release. 

TACK  IN  SECUEITY.    See  Mobtgage,  &c. 

WADSET.    See  Mortgaoe,  &c. 

WARRANT  OF  ATTORNEY  to  confess  and  enter  up  a  judg- 
ment given  as  a  security  for  the  pa3mient  or  repayment  of 
money,  or  for  the  transfer  or  retransfer  of  stock. 
See  MOBTQAQE,  &c. 

Progressive  duties  have  now  ceased  to  be  payable, 
having  been  totally  repealed  (:r). 

{x)  83  &  34  Viot.  c.  99. 
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ABANDONMENT, 

of  maritime  lien,  1416. 

of  security  in  bankraptcy,  1104. 

ABOETIVB  SALE, 

oosts  of,  moriigagee  entitled  to,  1218. 
power  of  sale  not  extinguished  by,  924,  929. 

ABBOAD, 

bUl  of  Bale  of  goods,  not  within  Bills  of  Sale  Acts,  213. 

debentures  charged  on  land,  trust  deed  to  secure,  497. 

foredoBure  of  land,  1020. 

interest,  what  arrears  of,  recoverable  under  mortgage  of  lands, 
1011. 

Limitations,  Statute  of,  absence  beyond  seas  no  longer  a  dis- 
abiHty  within,  1007,  1089. 

proceedings,  injunction  against,  888. 

Testing  order,  when  mortgagee  or  trustee  is,  1443. 

ABSOLUTE  ASSIGNMENT, 

bill  of  sale  by  way  of,  not  within  Bills  of  Sale  Act,  1882. ..201. 
mortgage  of  debt,  whether  within  Judicature  Acts,  321. 
right  to  sue  without  power  of  attorney  xmder,  322. 

ABSOLUTE  CONVEYANCE, 

construed  as  mortgage,  when,  22 — 29. 

agreement  for  lease  on  mortgagor's  default,  23. 

subsequent,  for  repurchase,  23,  24. 
fraud,  absolute  conyeyance  obtained  by,  25. 

evidence  admissible  to  prove,  29. 
mutuality  essential  to  mortgage,  24,  27. 
parol  evidence  as  to  nature,  &c  of  transaction,  27. 
payment  of  expenses  or  interest  by  grantor,  25. 
possession  by  grantee,  26. 
repurchase,  conditions  of,  construed  strictly,  23. 
undervalue,  25. 

ABSOLUTE  DECEEE, 

for  foreclosure,  form  and  operation  of,  1062  et  seq. 

not  made  in  first  instance,  1045. 

VOL.  II.— €•  3  0 
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ABSTRACT  OF  TITLB, 

costs  of  inyestigating  allowed  to  mortgagee,  whether,  1210« 
incumbraiicey  oonceahnent  of,  is  a  misdemeanour,  55. 

omitted  from,  must  be  paid  by  yendor,  66. 

AOOOED  AND  SATISFACTION, 

acceptance  of  part  of  debt,  whether,  1427. 

AOOOUNTANT, 
Grown,  to,  1388. 
description  as,  in  bill  of  sale,  262. 

AOOOUNTS, 

admissions  of,  by  mortgagor  on  sub-mortgage,  849. 

on  transfer  of  mortgage,  887. 
revivor  of  debt  by,  771. 
surety  not  bound  by,  of  principal,  98. 
allowanoes  on,  between  mortgagor  and  mortgagee,  1222  e^Mj. 
annual  rests,  1227. 
annuitant  in  possession,  account  against,  1222. 

allowance  for  repairs  to,  1226. 
annuity,  no  accoimts  without  redeeming,  1222. 
appropriation  of  payment,  1232.    And  $ee  Apfsopbiatiok. 
bankrupt  bound  by,  between  mortgagee  and  trustee,  1161. 
bankruptcy,  as  to  taking,  in,  1115. 
binding,  how  far,  on  co-defendants,  1 160. 

infants,  1161. 

puisne  incumbrancers,  1160. 
remaindermen,  1161. 
bonus  or  commission  for  loan,  1166.    See  BoKUS. 
certificate,  carrying  on  acdbunts  after,  1160. 
opening  accounts  after,  1161. 

receipt  of  moneys  by  mortgagee  after,  1053, 1069, 1169. 
chambers,  reference  to,  1157. 
commission  for  personal  trouble,  1211. 
costs,  disclaiming  defendants  when  entitled  to,  1207. 
defence,  offer  to  disclaim,  before,  1208. 

putting  in,  1207. 
disclaimer,  what  amoimts  to  sufficient,  1208. 
dismissal,  submission  to,  1209. 
inquiry  as  to  claim  s,  mortgagee  should  make,  1207. 
party,  rule  where  defendant  is  properly  made,  1207. 
puisne  incumbrancers,  rule  as  to,  1209. 

costs,  mortgagee's  rights  and  liabilities  as  to,  1193  et  se^. 

action  for,  only,  none,  1194. 

addition  of,  to  security  as  against  puisne  incumbranoerSy 
1193. 

appeal  as  to,  1195. 

apportionment  of,  between  several  fond^iy  1205. 
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A0CX)I7NTS— oon<tnt«e<2. 

ooets,  mortgagee's  rights  and  liabilities  as  to— eonfmued, 

oommission  for  personal  trouble  not  allowed,  1211. 

oontraot,  mortgagee's  right  arises  out  of,  1195. 

debenture  holders  entitled  to,  1206. 

discretion  of  Oourt  as  to  costs,  1195. 

equitable  mortgagee,  rights  of,  1196. 

general  costs  allowed  to  mortgagee  notwithstanding  miscon- 
duct, 1202. 

inquiry  as  to  extra  costs,  1209. 

interest  on  costs,  when  allowed,  1216. 

judgment  creditor  of  mortgagee  entitled  to  costs,  1205. 

**  just  allowances,"  1210  ei  seq, 

misconduct  of  mortgagee  depriving  him  of  costs,  1196. 

account,  refusing  to,  1197. 

fraud,  unfounded  charge  of,  1197. 

redemption,  resisting  right  of,  1196. 

refusal  to  account,  1197. 
misconduct  of  mortgagee  rendering  him  liable  to  costs  of 
other  parties,  1197. 

hand  fide  claim  oyermled,  costs  allowed  of,  1202. 

bringing  action  where  nothing  due,  1197. 

conduct  of  action,  improper,  1200. 

consolidation,  groundless  daim  of  right  of,  1198. 

death  of  mortgagee  before  pa]ring  costs,  1202. 

distinct  claims,  mixing  up,  1200. 

defence,  setting  up  groundless,  1201. 

evidence,  adducing  unnecessary,  1200. 

fraud,  1198. 

general  costs  allowed,  when,  1202. 

joinder  of  parties,  improper,  1199. 

loss  of  deeds  or  vouchers,  1200. 

mortgagor's  conduct  disentitling  him  to  claim  costs,  1204. 

reservation  of  costs  till  after  certificate,  1203. 

review  of  costs  after  decree,  none  generally,  1203. 

set-off  of  costs,  1208. 

tender,  proceeding  after,  1198. 

unreasonable  conduct  generally,  1197. 
of  action  by  debenture  holder  to  enforce  security,  Ac,  1206. 
on  covenant  or  bond,  1214. 

of  administration,  action  for,  1183.    See  ArimnsTBATlOK  OP 

Assets. 

taking  out,  1205. 
of  adjournment  to  judge,  1206. 
of  agreement  for  mortgage,  abortive,  59. 

perfecting,  64,  1211. 
of  appeal,  1206. 

of  application  for  enlargement  of  time  for  payment,  1054. 
of  claim  raised  bond  fide,  but  overruled,  1202. 

3c2 
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AOOOUNTS— a)n*»nu«^. 

oosts^  mortgagee's  rights  and  liabilities  as  to^^-caniinued* 
of  chargiDg  orders,  payable  by  debtor,  1382. 

right  of  trostees  to,  1386. 
of  defending  actions,  1215. 
of  enforcing  security,  1214. 
of  ejectment,  1.214. 
of  extraneous  matters,  1211. 
of  foreclosure  action  allowed  in  redemption  action,  1214. 

of  two  properties,  1205, 
of  insurance  against  fire,  1217. 

on  life,  keeping  up,  1218. 
of  investigation  of  title,  1210. 
of  leave  to  bid,  not  allowed,  1218. 
of  maintaimng  title  to  property,  1215. 
of  negotiating  loan,  1210. 
of  perfecting  equitable  charge,  64,  1211. 
of  preserving  fund  for  benefit  of  all  incumbrancers,  1217. 
of  proceedings  for  preserving  fund,  1217. 
of  realizing  security,  1218. 

of  receiver,  1211. 

of  redemption  action,  defending,  1204. 

with  regard  to  two  properties,  1205. 

of  redeeming  local  tax,  1216. 

of  renewal  of  mortgaged  lease,  173,  1216. 

of  sale,  abortive,  1218. 

of  stop  order,  1214. 

of  transfer  of  mortgage,  1204. 

of  unnecessary  actions,  disaUowed,  1215. 

of  vesting  order,  1453. 

one  set  of  costs  only  allowed,  when,  1206. 

paramount  title,  costs  against  person  ftla-iminp  by,  not  allowedt 
1205. 

BoKcitor,  mortgage  for  costs  to,  not  lightly  disturbed,  1165. 

profit-costs  of,  1212,  1213. 

taxation  of  costs  of,  after  mortgage  to  secure,  1164. 

surety's  rights  as  to,  1215. 

taxation  of  costs,  1194. 

two  separate  properties,  foreclosure  or  redemption  of,  1205. 

when  mortgagee  deprived  of  costs,  1196. 

made  to  pay  costs  of  other  parties,  1197  ef  aeq> 

decree  absolute  for  foreclosure,  further  accounts  dispensed  with, 
when,  1065. 

sums  received  by  mortgagee  after,  1159,  1220. 

denial  in  pleadings,  of  mortgagees,  1042. 

foreclosure  action,  extent  of  mortgagee's  rights  in,  1157. 

fraud,  opening  accoimts  for,  1161. 

friendly  societies,  effect  of  omission  to  audit,  588. 

further  accounts,  1071,  1159. 


INDEX.  156{^ 

AOOOUNTS— «)n«nM«d. 

interest,  right  of  mortgagee  to, 

aocmer  of,  1192. 

after  certificate,  1050. 

after  enlargement  of  time  for  redemption,  1064. 

after  judgment,  1190. 

administration  actions,  practice  in,  1192. 

Admiralty  Division,  salvage  award  in,  1192. 

annuity,  judgment  to  secure,  1191. 

charge  of  debts,  effect  of,  1192. 

costs,  judgment  for,  1191. 

four  per  cent,  interest  allowed,  1191. 

time  from  which  interest  runs,  1191. 

apportionment  of,  where  successive  interests,  1173. 

arrears  of,  on  annuity,  not  allowed  generally,  1186. 

on  mortgage  debt,  what  recoverable,   1187.     And  9ee 

LiMiTATioirB,  Statutes  of. 

administration  actions,  rule  in,  1182,  1187,  1192. 

charge  of  debts,  effect  of,  1192. 

compound,  allowed,  when,  1181 — 1186. 

account  stated  not  sufficient,  1184,  1185. 

agreement  for,  contained  in  mortgage,   189.    And  see 

Intebbst. 

agreement  for,  subsequent  to  mortgage,  1183. 

infant  boxmd  by,  1184. 

presumed,  where,  1184. 

puisne  incumbrancers  not  bound  by,  1183. 

relief  against,  1183. 

bankers,  custom  of,  1185. 

foreclosure  and  sale,  distinction  between  accounts  in,  1182. 

transfer  of  mortgage,  no  capitalization  of  interest  on, 
without  mortgagor's  consent,  838,  1185. 

compromise,  debt  ascertained  under,  1175. 

limitation  of  total  amount  recoverable  for,  1175. 

misconduct  of  mortgagee  may  exclude  his,  1181. 

notice  to  pay  off,  interest  in  lieu  of,  1174. 

on  bond,  beyond  penalty,  1175. 

on  expenses  of  repairs,  &c.,  1226. 

on  legacy  to  pay  off  mortgage,  1175. 

on  premiums  paid  to  keep  up  policy,  1181. 

on  rents  xmpaid  under  building  agreement,  1186. 

rate  of,  allowed,  1175—1181. 

covenant  for  payment  of,  at  same  rate,  after  default,  implied, 

1177,1178. 

during  *  *  continuance 

of  security,"  1179. 
deduction  of  income  tax  from,  1176. 

deposit  of  deeds  without  memorandum,  1180. 

exorbitant  rate  of,  1176. 


1566  INDEX. 
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interest,  right  of  mortgagee  to — eomtinued. 

rate  of,  allowed — continued. 

further  adTances  carry,  at  irhat  rate,  1180. 

iiuaraased  rate  of,  agreement  for  void,  137, 1177* 

no  proyision  as  to,  rule  where,  1177 — 1181. 

at  law,  1179. 

in  equity,  1180. 

negation  of  right  to  interest,  implied,  when,  1180. 

judgment,  order  for  aoooants  and  payment  is  not  a»  1190. 

judgment  creditor  in  posseesicMi  whether  liable  for  wilful  default^ 
1220. 

judgment  debt,  whether  can  be  added  to  mortgage,  1169. 

mistake,  ground  for  surcharge,  &c  not  for  opening,  1162. 

mortgagee  subject  to,  for  profits  reoeiyed  by  transferee,  when,  839* 

mortgagee  in  possession,  against,  1219. 

allowances  for  outgoings,  &c.,  1222. 

bailiff  or  agent,  expenses  of,  1223. 

buildings,  completing,  1224. 

buildings,  pulling  down  and  re-erecting,  1225. 

business,  carrying  on,  1224. 

compensation  to  tenants,  1223. 

improyements  and  repairs,  1224—1226. 

interest  charged  against  mortgagee,  when,  1230. 
.    interest  in  arrear  when  possession  taken,  1219.  • 

lease,  restrictiye,  by  mortgagee,  1221. 

liability  of,  to  account,  820.    And  Me  MoBTOAaSE  DT  Fob- 

SESSION. 

mines,  opening  and  working,  1223. 

occupation  rent  chargeable  against  mortgagee,  when,  1221. 

order  for,  form  of,  1219. 

proceeds  of  sale,  1222. 

purchaser,  allowing  possession  of,  before  completion,  1222. 

rents  reoeiyed  or  receiyable  during  possession,  1219. 

subsequent  to  decree,  1220. 
repairs*  1224—1227. 
rests,  taking  accounts  with  annual,  1227. 

arrears  of  interest,  possession  taken  where  none  owing, 
1229. 

balance  improperly  retained  by  mortgagee,  1231. 

bankers  retaining  oyer-payments,  1231. 

decree  for,  form  of,  1227. 

mode  of  taking,  1228. 

new  suit,  order  for,  without  fresh  eyidence,  1230* 

principle  of  rule  stated,  1227. 

refusal  of  order  for,  in  what  cases,  1229, 

special  grounds  must  be  shown  for,  1228. 
yexatious  demand  of  accounts,  1219. 
wilful  default,  1219. 
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mortgagor  not  bound  by,  between  mortgagee  and  transferee,  838. 

not  liable  to,  for  rents,  689. 

opening,  grounds  for,  generally,  1161. 

solicitors,  1162,  1163. 

order  for  taking,  form  of,  general,  1045,  1157. 

when  mortgagee  in  possession,  1220. 

with  annual  rests,  1227. 

further,  1169. 

preliminary,  before  trial,  1158* 

and  payment  is  not  a  judgment,  1130. 

particolars  of,  in  foreclosure  action,  1044. 

partnership,  mortgagee  of  share  in,  whether  may  require,  628. 

pleading  special  matters  afPecting,  1157. 

pleadings,  mortgagee  in  possession  must  set  out,  of  rents,  &c.,  751, 
1220. 

principal,  rights  of  mortgagee  to  payment  of,  1165  eif  seq, 

acceptance  of  part  payment  in  full  by  fixed  day,  1166. 

bond  debt  cannot  be  added  to,  1171. 

exception  as  against  heir  or  devisee,  1171. 

where  lands  charged  with  debts,  1171. 

further  advances,  costs,  charges,  &c.  are  not,  1170. 

made  on  credit  of  land,  1168. 

secured  by  equitable  charge,  1168. 

by  judgment,  1169, 

simple  contract  debts,  in  what  cases  added  to,  1172. 

against  creditors,  1173. 

against  executor  of  mortgagor,  1173. 

against  heir  or  devisee,  1173. 

against  mortgagor,  1172. 

puisne  incumbrancers,  how  far  bound  by,  1160. 

questions  arising  in  action  cannot  be  determined  on  taking,  1158. 

railway  company,  must  keep,  of  loan  capital,  518. 

receiver,  delivery,  &c.  of,  941,  963,  972. 

receiver's,  omission  from,  1073. 

remainderman,  when  boxmd  by,  1161. 

rents,  mortgagor  not  liable  for  past,  689. 

mortgagee  liable  for,  received  during  possession,  1220. 

subsequent  to  decree,  1220. 

reversionary  interests,  638. 

sale,  surplus  proceeds  of,  mortgagee  must  account  for,  933.    See 

Tower  of  Sai^e. 

second  account  on  footing  of  original  aocoimt,  1159. 

set-off,  mortgagor's  right  to,  1158. 

in  bankruptcy,  1158. 

in  winding-up  of  company,  1159. 

of  interest  on  mortgage  against  interest  on  legacy,  1174. 

of  mortgage  debt  against  policy  moneys,  1159. 

surety's  right  to,  1158. 
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AOOOVNTS-^continued. 

solicitor,  opening  acoonnts  between,  and  dient,  1164. 
special  matters  affecting  state  of,  to  be  pleaded,  1167. 
Boroharge  and  falsify,  leaye  to,  1162. 

definition  of  expressions,  1163. 

errors  in  law  or  fact,  ground  for,  1163. 

eyidenoe  in  support  of,  1163. 

fraud  or  error,  pleading,  1163. 

solicitor,  iUegal  charges  by,  1163. 

mistakes  in  accounts  of,  1164. 
surety  not  bound  by,  of  principal,  98. 
yezatiously  requiring,  1219. 
Welsh  mortgagee  is  liable  to,  33,  34. 

AOOBBTIONS  TO  MOETGAGED  PEOPEETY, 
compensation  money  on  compulsory  purchase,  810. 
deposit  of  deeds,  charges,  74. 
lease,  renewal  of,  173,  810. 
manor,  mortgage  of,  carries,  178. 
pledge  carries,  1492. 

AOKNOWLEDGMENT, 

by  married  woman  under  Fines  and  Eeooyeries  Act,  327 — ^331. 

under  Malins'  Act,  333.  See  "M'A-Rttrwm  WoiCAN. 
Statute  of  Limitations,  foreclosure,  1086. 

interest,  1011. 

personal  action  for  mortgage  debt,  1001. 
redemption  before  the  statute,  769. 
under  the  statute,  770. 
See  Ldcitatioks,  Statute  of. 

ACT  OP  PAELIAMENT, 
notice,  when,  1342. 

ACTION, 

by  cestui  qtte  trust  for  foreclosure,  1015. 

by  creditor  to  set  aside  fraudulent  conyeyance,  590. 

by  debenture  holder  on  ooyenant,  894. 

to  enforce  security  before  winding  up,  1137. 

during  winding  up,  1145. 
And  see  Debentubbs. 
by  mortgagee  for  administration  in  Chancery  Diyision,  1124, 1133. 

And  see  Administbation  of  Assets. 
by  mortgagee  for  costs  only,  will  not  lie,  1194. 

for  foreclosure,  commencement  of,  1038. 

who  may  foreclose,  1013  et  seq, 
who  must  be  parties,  1023. 
See  FoBECLOSUBB. 
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ACTION— conimued, 

by  mortgagee  for  protection  of  security,  810. 
•  aBeignm.en.t  pendente  liUy  effect,  of,  813. 

loss  by  non-claiin,  liability  as  to,  813. 

recovery  of  land,  810. 

trespass,  812. 

trover,  812. 

by  mortgagee  to  make  good  defective  conveyance,  811. 

by  mortgagor  for  redemption,  decree  for  foredosnre  no  defence  to, 

1063. 
to  enforce  rights  relating  to  mortgaged  property, 

651.    See  Eedsmftion,  Equity  of. 

by  stranger,  mortgagee  may  defend,  812. 

must  produce  deeds  in,  832. 
mortgagor  must  produce  copies  of  deeds,  832. 

by  trustee  for  debenture  holders  on  covenant,  894. 

costs  of,  mortgagee  when   entitied  to,   1204  et  aeq.     And  9ee 

AooouNTs;  Costs. 
for  recovery  of  land,  810. 
maritime  lien  enforceable  by,  1420. 
married  woman  may  bring  or  defend,  347,  354. 
notice  by,  notice,  980. 

of,  is  notice  of  solicitor's  lien,  1345. 
on  guaranty,  88. 

release  of  cause  of,  discharge  of  security  by,  1424. 
receiver,  power  of,  to  bring  and  defend,  969,  970. 

ADDITIONAL  SEOUlilTY, 
stamp  duty,  1541,  1558. 
surety  discharged  by  creditor  taking,  92. 
may  defend,  when,  98. 

ADDBESS, 

of  grantor  of  bill  of  sale,  242,  261. 

of  grantee  of  bill  of  sale,  242. 

of  witness  to  biU  of  sale,  251,  261. 

ADEMPTION, 

of  devise  of  mortgaged  property  by  purchase  of  equity  of  redemp- 
tion, 872. 
legacy  of  mortgage  debt,  868. 

ADMINISTRATION,  GEANT  OP, 
administrator  ad  litem,  1126. 

durante  minore  cBtate,  415. 

pendente  lite,  1029. 

powers  of,  generally,  415. 
costs  of  taking  out,  allowed  to  mortgagee,  1205. 
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ADMINISTEATION  OF  ASSETS, 
action  for,  by  mortgagee,  1124. 

mortgagee's  other  remedies  not  interfered  with  by,  890,  1133* 

production  of  title-deeds  in,  832. 
bankruptcy,  petition  in,  for,  1128. 

creditor  may  present,  when,  1128. 

notice  of,  1128. 

order  for  administration,  effect  of,  1132. 

when  may  be  made,  1128. 

probate,  petition  before,  1129. 

transfer  of  action  commenced  in  Qhancery  Division,  1129, 
Chancery  Division,  action  in,  1124. 

administrator  ad  litem  does  not  represent  estate  in,  1126. 

annuitant,  right  of,  to  bring,  1125. 

commencement  of,  by  writ  or  originating  summons,  1124. 

concurrent  actions,  1125. 

conduct  of,  1125. 

creditors,  when  plaintiff  must  sue  on  behalf  of  all,  1124. 

discontinuance  of  action,  1125. 

diamiBHal  of  action,  1125. 

executor  distributing  assets,  liability  of,  1126. 

executor's  power  to  mortgage  assets  not  affected  by,  415. 

infant  defendant,  1125. 

insolvent  estate  administered  as  in  bankruptcy,  1130. 

interest,  right  of  mortgagee  to,  1127. 

originating  summons,  1124. 

parties  to  action,  who  are  necessary,  1226. 

sale  of  realty,  assent  of  mortgagee  to,  1127. 

order  for,  1127. 
subject  to  mortgage,  1127. 
to  mortgagee,  1127. 

stay  of  proceedings  in,  County  Court  cannot  order,  1124. 

time  for  redemption,  what,  allowed,  1126. 

transfer  of,  to  Court  of  Bankruptcy,  1129. 
to  County  Court,  1129. 
power  to  order  is  discretionary,  1129. 
costs  of,  1133—1136. 

adoption  of  action  by  mortgagee,  1133. 

defendant  mortgagee,  1135. 

equitable  mortgagee,  1134. 

failing  to  prove  debt,  1135. 

foreclosure  action,  stay  of  proceedings  in,  1134. 

misconduct  of  mortgagee,  effect  of,  1135. 

plaintiff  mortgagee's  rights,  where  estate  deficient,  1134. 

puisne  mortgagee,  1135. 

sale  by  Court,  consent  of  mortgagee  to,  does  not  affect  his 
priority,  1134. 

sale  under  power,  mortgagee's  right  to  retain  his  costs  out  of 

proceeds  of,  m  priority  to,  1138. 

payment  of  proceeds  of.  into  Court,  1133. 
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ADMINISTRATION  OF  ASSETS— confintt^i. 

interest  on  debts,  tenant  for  life  most  keep  down,  659* 
jurisdiction  of  Bankruptcy  Oourt,  in,  1127. 

of  Chancery  Division,  in,  1124. 

of  County  Courts,  in,  1124. 

mortgage  by  executors  and  administrators,  for  purposes  of,  413-* 
420. 

notice  to  redeem,  no  right  to  give,  after  action  brought,  730. 

proof  by  secured  creditors,  in,  1129. 

after  certificate,  1132. 

bill  of  sale  unregistered,  good  for  purposes  of,  1132. 

debts  by  simple  contract  and  specialty,  no  distinction  between, 
1129. 

estate  insolyent,  rule  where,  1130. 

solyent,  rule  where,  1130. 

foreclosure,  proof  after,  1133. 

interest,  none  allowed  after  judgment,  1132. 

judgment,  priority  of  creditor  who  has  registered,  1130. 

security,  mortgagee  may  realize,  notwithstanding  administra* 
tion,  1131. 

time  when  mortgagee  must  elect  how  he  will  deal 
with,  1131. 

sub-mortgagee,  extent  of  right  of  proof  of,  1131. 

receiver,  application  by,  of  moneys  received  in  action  for,  962. 

transfer  of  action  to  Bankruptcy  Court,  1129. 

County  Court,  1129. 

ADMTNISTRATOB.    See  Ezsotttobs  aitd  Administbatobs. 

ADMTNISTBATOB  IN  FELONY,  &o., 
appointment  of,  by  Crown,  664. 
party  to  foreclosure  action,  whether,  1030. 

ADMTBAT.TY  DIVISION,  JUBISDICTION  OF, 
bottomry  bonds,  1634. 
maritime  lien,  1415. 
marshalling,  807. 
mortgages  of  ships,  277. 

ADMISSION, 

«  acknowledgment,"  reviving  debt  by,  in  accounts,  769,  772. 

affidavits,  771. 

bankruptcy,  1088. 

defence,  1087. 
of  account  by  debtor  on  mortgage  of  debt,  318. 
of  accounts  by  mortgagor,  837.    See  Aooottnts. 

of  debt  for  collateral  purpose,  does  not  imply  covenant  for  pay- 
ment, 10. 
surety  not  bound  by,  of  principal,  98. 
to  copyholds,  168  et  eeq.    And  $ee  Cofyholds. 
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ADVERTISEMENT, 

notice  from,  in  newspaper,  none,  1342. 

of  sale  by  mortgagee  nnder  power  nnnecessary,  918. 

ADVOWSON, 

action  to  compel  resignation  by  incumbent  appointed  by  mort- 
gagee, 179. 

appendant,  passes  by  mortgage  of  manor,  178. 

foreclosure  of,  mortgagee  entitled  to,  1019. 

manor,  mortgage  of,  passes  appendant,  178. 

mortgage  of,  178. 

power  of  sale  not  exerdseable  during  vacancy,  179. 

presentation,  right  of,  rests  with  mortgagor,  178. 

sale  of,  jurisdiction  to  order,  1037. 

APFIDAVIT, 

admissions  in,  revivor  of  debt  by,  771. 

bill  of  sale,  on  registration  of,  2d8.    And$ee  Bills  of  Sale. 

on  renewal  of  registration  of,  264. 
mortgagee's,  of  default  prior  to  decree  absolute,  1063. 

of  documents,  1435. 
receiver,  on  appointment  of,  946. 

APTEE-ACQTJIEED  PEOPEETY, 

bankrupt,  undisohai^ged,  power  of,  to  mortgage,  374. 
bill  of  sale  purporting  to  charge,  220. 
debentures  charging,  511. 
future  legacies,  assignment  of,  322. 

AGENT, 

acknowledgment  of  debt  by,  1002. 

right  of  redemption  by,  773. 
expenaeB  of,  allowance  to  mortgagee  of,  1222. 
fraud  of,  mortgagee  liable  for,  1314. 
mortgagee  in  possession  as,  of  mortgagor,  825. 

may  employ,  when,  935,  1211,  1222. 
notice  through,  1346  et  $eq.   See  Gonstruouvs  Notice  ;  Nones. 

to,  of  trustees  of  mortgaged  fund,  sufficient,  1282. 
of  ship,  bottomry  bond  cannot  be  given  if  there  is,  1532. 
payments  by,  surety  entitled  to  benefit  of,  107. 
pledge  by,  binds  principal,  whether,  1488. 
under  Factors  Act,  1501  et  aeq. 
possession  by,  reputed  ownership,  whether,  191. 
purchase  by,  of  mortgagee  at  sale  of  mortgaged  property  void,  924. 
purchasing  incumbrance  entitled  only  to  price  given,  842. 
receiver  should  be  made,  of  mortgagor,  934 — 6. 
sale  by,  of  mortgagee  under  power  of  attorney,  907. 
tender  of  mortgage  debt  by,  732. 

to,  734. 
voluntary  payments  by,  surety  entitled  to  benefit  of,  107. 
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AGBEEMENT, 

bill  of  sale,  not  to  register,  252. 

Bills  of  Sale  Acts,  when  within  mischief  of,  206—211,  240,  252. 
And  see  Bills  of  Sale. 

for  bin  of  sale,  209,  210. 

for  debentures,  506. 

for  deposit  of  deeds,  parol,  yoid,  66. 

for  hire  and  purchase  of  goods,  191,  206 — 8. 

for  loan,  not  enforceable,  57. 

for  mortgage,  57 — 64. 

costs  of  abortiye,  59. 
perfecting,  64. 

damages  for  breach  of,  58. 

equitable  charge  created  by,  when,  51,  59. 

legal  mortgage,  means  first  mortgage,  63. 

priority  of  mortgagee  not  affected  by, 
1238. 

right  to,  under,  8,  57,  63,  64. 

subject-matter  of  charge  not  enlarged  by, 
64. 

mistake,  effect  given  to,  notwithstanding,  63. 

not  an  "  assignment "  of  a  life  policy,  1288. 

principal,  postponement  of  right  to  call  in,  64. 

power  of  attorney,  61. 

power  of  sale  under,  64. 

purchase  of  equity  of  redemption  by  mortgagee,  18 — ^20. 
See  Bedsmftiok,  Eqttity  op. 

registration  of,  1263. 

repurchase  by  mortgagor,  22 — 27. 

specific  peifoimance  of,  to  secure  future  loan,  none,  57. 

to  secure  past  debt,  8,  57. 

specialty  debt  created  by,  '*  with  usual  coyenants,*'  10. 

tacking,  yerbal  agreement  for,  void,  58. 

undertaking  to  hold  deeds  as  security,  63. 
specific  perfonnance  of  mortgaged,  enforcement  of,  888. 
surety  discharged  by,  to  giye  time,  91.    See  Subety. 

AQBIOULTUBAL  HOLDINQS  AOT,  135,  1223. 

ALTERATION, 

by  married  woman,  power  of,  326  ei  eeq.    See  Married  Womak. 

restraint  on,  348.    See  Married  Woicak. 
by  tenant  for  life,  mortgaging  powers  exerdseable  after,  393. 
feudal  restrictions  on,  of  land,  325. 
warrant  of  attorney  not  breach  of  coyenants,  &c.,  against,  80. 

ALIMONT, 

mortgage  of,  yoid,  315. 

ALLOTMENTS, 

mortgage  of,  under  Liclosure  Acts,  395. 
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AMALGAMATION  OF  COMPANIES, 
noyation  on,  1477.    Bee  NovATiDir. 

ANOESTOB, 

debts  of,  mortgage  of  infant's  lands  for,  863. 
paramoimt  to  judgment,  1369. . 

ANNUITY, 

accounts  against  annuitant  in  possession,  1222,  1226. 

"  acknowledgment "  reyiving  right  of  action  in  respect  of,  997. 

administration  action  by  annuitant,  1126. 

apportionment  of,  1174. 

bankruptcy,  sale  in,  of  property  charged  with,  1122. 

charged  on  income  or  corpus,  425.    See  Ohabob. 

charging  order  on,  1364. 

coyenant  for  payment  of,  effect  of,  36. 

equity  of  redemption  of,  when  presumed,  36. 

form  of  annuity  deed,  37. 

income  only,  when  charged,  425. 

interest  on  arrears  of,  1186. 

'  *  legacy  "  indudes,  425. 

limitations,  Statutes  of,  1010. 

notice  of  intention  to  repurchase,  36. 

of  unreglBtered,  40. 
noyation  by  receipt  of,  from  new  company,  1481. 
redeemable,  36. 
registration  of,  39. 
remedies  for  recoyery  of,  express,  37,  888. 

statutory,  38,  888. 
repairs,  &o.,  annuitant  taking  possession  not  allowed  costs  of,  1226. 
redemption  of,  decree  for,  757. 
repurchaseable,  when  construed  as  mortgage,  36. 
sale  to  raise  arrears  of,  428,  1037. 
stamp  duty,  1554. 

tenant  for  life,  how  far  bound  to  keep  down,  660,  663. 
term  to  secure,  power  of  entry  not  inconsistent  with,  37. 
titie  deeds,  right  to,  of  grantee  of,  828. 
warrant  of  attorney  to  secure,  80. 

ANTIOIPATION,    BESTRATNT    ON,    348.      And   eee    Mabbibd 
Woman. 

APPARENT  POSSESSION, 

BiUs  of  Sale  Acts,  228.    And  see  Bills  of  Sale. 
order  and  disposition,  267. 

APPEAL, 

costs,  against  order  as  to,  1196. 

foreclosure  action,  enlargement  of  time  for  payment  pending, 
1053. 
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AI'TEAL—oofOinued. 

in  debentoie  holder's  action  by  person  not  party,  none,  1139. 

from  refusal  of  leaye  to  bring,  &c. 
proceedings,  1146. 

Us  pendens  not  oontinned  by,  1344. 

public-house  licence,  against  refusal  of,  mortgagee's  right  of,  812, 

APPUOATION  OF  MOETGAGE  MONEY, 

mortgagee  not  bound  to  see  to,  advanced  to  executors  and  adminis- 
trators, 416.    See  ExsouTOBS  and  Administ&atobs. 

APPUOATION  OP  PUECHASB  MONEY, 

purchaser  from  mortgagee  bound  to  see  to,  whether,  928. 

APPOINTMENT, 

by  married  woman,  341,  342.    See  Marhted  Woman. 

deposit  of  deeds  by  way  of  mortgage,  not  an,  76. 

father  and  son  mortgaging  after,  1336. 

mortgage  by,  442,  721. 

of  receiyer  by  Oourt,  942  et  seq.    See  Bbobiyeb, 

by  deed,  934,  937.    See  Beoeiyeb. 
of  trustees,  transfer  of  mortgage  on,  667,  847. 
redemption  by  persons  ftlMming  in  default  of,  721. 
registration  of,  1264. 
wife,  property  appointed  by,  is  assets,  368. 

APPOETIONMENT, 
of  annuity,  1174. 

costs  between  separate  estates,  1206. 
legacy,  charitable,  out  of  realty  and  personalty,  662. 
mortgage  debt,  where  trust  for  conversion,  866. 
tenant  for  life  and  remainderman  of  mortgage  debt,  661. 

APPBOPEIATION  OF  FUNDS, 
to  answer  debts,  1613  et  seq, 

APPBOPEIATION  OF  PAYMENTS, 

book  debts,  none,  of  moneys  receiyed  under  mortgage  of,  1233. 

creditor  may  make,  when,  1233. 

current  account,  death  of  surety  for,  determines,  1232. 

none  of  moneys  receiyed  under  mortgage  to,  1233. 
debtor  has  first  right  to  make,  1232. 
interest  before  principal,  1232. 
presumption,  where  no  express,  1232. 
testamentary  direction  for,  of  particular  fund  to  debt,  419. 

APPUBTENANOES, 

oaxgo  not,  of  ship,  274,  287. 

what  passes  by  word,  in  mortgage  of  ship,  274. 
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AEBITRA^nON, 

buDding  societieB,  680,  561. 
friendly  societies,  589. 

ABEANQEMENT, 

dauses  in  mortgage  deed,  116. 
family,  mortgages  by  way  of,  21,  22. 
sdhemes  of,  by  joint  stock  companies,  1154 
by  railway  companies,  1152. 

ABSEABS, 

of  annuity,  bcur  of  right  to  recover,  1010. 

tenant  for  life  how  far  bound  to  keep  down,  660,  663. 
calls,  mortgage  of,  517.    And  see  Oaixs. 
income  chargeable  of  married  woman,  notwithstanding  restraint 

on  anticipation,  348,  1381. 
interest  on  mortgage,  what  recoyerable,  1187.    See  Ldota- 
TioKs,  Statutes  of. 

AETIOLES  OF  ASSOCIATION, 

borrowing  powers  cannot  be  conferred  upon  company  by,  488. 

may  be  Tested  in  directors  by,  490. 

ASSENT  OP  EXECUTOR, 

inquiry  by  mortgagee  as  to,  323. 

notice  of  assignment  of  legacy  before,  1284. 

sale  of  specific  legacy  by  executor,  414. 

ASSETS, 

administration  of,  actions,  &c.  for,  1124  e<  eeq.    See  ADynriB- 

TBATIOK. 

decree  for,  mortgaging  powers  of  executor  not 
affected  by,  415. 
copyholds,  equity  of  redemption  of,  is  l^gal,  674. 
equitable,  673. 
executor's  power  over,  413. 
freeholds,  equity  of  redemption  in,  is,  673. 
legal,  instances  of,  673,  674. 
mortgage  of,  by  executor,  414 — 420. 

mortgage  debt  payable  primarily  out  of,  under  former  law,  774. 

not  under  present  law, 
786. 
realty,  inheritable  interests  in,  are,  673,  674.    See  EzoNEBATlOir. 
reversion  in  fee,  is  legal,  673. 
sale  of,  by  executor,  413. 
wife,  property  appointed  by,  is  assets,  358. 

ASSIGNEE,  PENDENTE  LITE, 

party,  to  action  by  mortgagor  generally,  653. 

See  BsDBMFTiON,  Equity  op.  - 

to  redemption  action,  745. 
redemption,  dismissal  of  action  for,  binds,  when,  757. 
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ASSIGNMENT, 

absolute,  of  debt,  meaning  of,  321. 

rigbt  to  sue  conferred  by,  321,  322. 
coyenant  against,  deposit  of  lease,  whether  breach  of,  173. 
equitable,  hypothecation  by,  1513  et  aeq.    See  Hypothecation. 
for  benefit  of  creditors,  mortgagee  may  foreclose  after,  1018. 

not  a  biU  of  sale,  212. 
future  debts,  by  way  of  mortgage,  317. 
of  bill  of  sale,  registration  of,  unnecessary,  266. 
of  chattelB,  difference  between  and  Hcence  to  seize,  209. 

is  bill  of  sale,  204. 
of  debt,  notice  of,  319. 
of  legacy,  notice  of,  324,  1282  et  aeq, 
of  leaseholds,  mortgage  of,  by,  164.    See  Leases. 
of  machinery,  216,  217. 

of  mortgage,  837  et  aeq.    See  Transfer  of  Mobtqaoe. 
of  powers  under  S.  L.  Acts,  void,  409. 
of  Tender's  lien,  1395. 
pendente  lite — 

assignee  a  necessary  party  to  foreclosure  action,  whether, 

1034. 
effect  upon  mortgagee's  action,  812. 
is  not  champerty,  812. 

ASSIGNS, 

power  of  sale  exerciseable  by,  whether,  902,  905. 
redemption  by,  of  mortgagor,  713. 
vendor's  lien  binds,  if  with  notice,  1394. 

ASYLUM, 

mortgage  for  providing,  for  lunatics,  467. 

ATTENDANT  TEEM, 
eecheatable,  666. 
priority  by  getting  in,  1236. 

ATTESTATION, 

oonstructive  notice  from,  1336. 

of  bill  of  sale,  253,  254.    See  Bills  of  Sale. 

of  memorial  in  Irish  Begistry,  1261. 

Middlesex  Begistry,  1261. 

Yorkshire  Begistry,  1261. 
wanant  of  attorney,  by  solicitor,  82,  83. 

AOTOBNEY,  POWEB  OF.    See  Power  of  Attobkey. 

ATTOBNEY-GENEEAL, 

party  to  foredosuze  action,  when,  1033. 

VOL.  II. — C.  8  D 
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ATTOENMENT, 

BiUb  of  Sale  Acts,  ayoidance  by,  of  clauses  for,  211,  685. 

remedies  of  mortgagee  exeiciseable  notwitb- 
standing,  686. 
death  of  mortgagee,  mortgagor  bound  after,  by,  686. 
fluctuating  rent,  688. 

fraudulent  preference  in  bankruptcy,  613,  688. 
heir  of  mortgagor  not  bound  by,  686. 
mortgageiB  in  possession,  liability  as,  under,  685. 
reoeiyer,  attornment  to,  by  tenants,  687. 
rent,  receipt  of,  by  mortgagee  under,  825. 

reservation  of,  by,  687. 
successive  attornments,  687. 
tenancy  by  estoppel  created  by,  688. 

AUCTION, 

memorandum  of  sale,  at,  when  a  bill  of  sale,  206. 
sale  of  mortgaged  property  by,  918» 


BAILEE, 

mortgagee  can  recover  possession  of  ohattelB  from,  198. 

BAILIFF, 

expenses  of,  allowance  to  mortgagee  of,  1222. 

BANKERS, 

banking  company,  borrowing  powers  of,  486. 
company,  mortgage  by,  to  their,  486. 
custom  of,  as  to  debentures  to  bearer,  501. 
deposit  of  deeds  with,  is  subject  to  equities,  75. 

by  executors  and  administrators,  420. 
debentures  with,  513. 
interest,  capitalization  of,  by,  1185. 
lien  of,  by  law  merchant,  1412. 

discharge  of,  by  taking  security,  1413. 
extent  of,  1412. 

set  off  of  separate  accounts  not  allowed,  1413. 
marginal  notes  of,  1286. 
tender  of  notes  of,  737. 

BANK  OF  ENGLAND, 
charging  order  on,  1383. 
depository  not  trustee,  1277. 
distringas^  notice  in  Ueu  of,  to,  1296. 
legal  holder  entitled  to  payment  by,  1386. 
notice  to,  of  claim  on  stock,  1277. 
tender  of  notes  of,  legal,  787. 
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accounts  between  mortgagee  and  trustee  bind  bankrupt,  1098, 

1161. 

mode  of  taking,  in,  1115. 

act  of,  biU  of  sale,  giving,  amounts  to,  when,  605. 

committed  in  what  cases,  600. 

consideration  of  forbearance,  603. 

constructiye  notice,  how  far,  1345. 

fraudulent  preference  is,  600. 

mortgage  fraudulent  within  13  Eliss.  c.  6,  is,  599. 

made  three  months  before  petition  not  ayoided, 
599. 

of  all  debtor's  property,  602. 

separate  property  by  partner,  606. 
of  part  of  debtor's  property,  603. 
colourable  exceptions,  605. 
what  is  suifficient  exception,  605. 
motiyes  of  parties  immaterial  to  yalidity  of  mortgage,  602. 
notice  of,  603,  615. 
pressure  by  creditor,  effect  of,  604. 
remedies  of  creditors,  mortgage  defeating,  is,  605. 
action  by  trustee  of  bankrupt  mortgagee  for  foreclosure,  1097. 
administration  of  assets,  jurisdiction  in,  1128. 

petition  for,   1128.    And  see  Adminis- 
tration OP  Assets. 
admissions  in,  reyiving  debt  by  acknowledgment,  1088. 
after-acquired  property,  mortgage  by  bankrupt  of,  374. 
annuity,  sale  of  property  charged  with,  1122. 
ante-dating  mortgage  on  eve  of,  1313. 
arrangement  with  creditors.    See  Ooicposition. 
attorney,  power  of,  determined  by  mortgagor's,  672. 
attornment  dause,  613,  688. 
bidding  by  mortgagee  on  sale  by  Oourt,  1120. 
chattels,  personal,  what  are,  ia,  189. 
commencement  of,  189. 
composition.    See  Composition. 
disclaimer  of  lease  by  trustee  in  mortgagor's,  169 — 172. 

of  onerous  property,  672. 
foreclosure,  jurisdiction  of  Oourt  to  restrain  on,  1018,  1096. 

trustee  of  bankrupt  mortgagee  may  bring  action  for, 
1018,  1097. 
fraudulent  preference,  avoidance  of  mortgages  for,  606.      See 

Fbattdttlent  Prepesenob. 
is  act  of  bankruptcy,  600. 
goods  divisible  among  creditors  in,  188. 

growing  crops,  removal  of,  by  mortgagor's  trustee,  restrained,  691. 
improvements,  leave  to  make,  1226. 
jurisdiction  in,  1095. 

Bankruptcy  Courts,  general  powers  of,  1095. 

3d2 
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juiifidiction  m— continued. 

Chancery  proceedings  not  generally  restrained,  1096. 
County  Courts,  powers  of,  1095. 

foreclosure.  Bankruptcy  Court  can  order,  whether,  1098. 
mortgagee  in  possession,  1098. 
objections  to  jurisdiction,  1098. 
stay  of  proceedings  against  bankrupt,  1096. 
married  woman,  husband's  concurrence   in  mortgage  by,  not 

prevented  by  his,  328. 
maTHhalling  not  prevented  by,  of  mortgagor,  799. 
mortgage  of  property  of  bankrupt,  374. 

by  bankrupt  of  after-acquired  property,  374. 

of  contingent  surplus  of  estate,  375. 
of  leaseholds,  375. 
of  real  estate,  375. 
trustee,  bis  power  to  make,  374. 
mortgage  debt  vests  in  trustee  of  mortgage,  869. 
mortgagee,  bankrupt,  not  necessary  party  to  foreclosure  action, 

1031. 
notice,  trustee  bound  by  mortgage,  though  without,  1275. 

must  give,  to  trustees  of  fund,  1274. 
to  trustee  of  assignment  of  shares  in  company,  not  neces- 
sary, 1289. 
order  and  die^osition  in,  267,  1278,  1287. 

power  of  attorney,  how  afPected,  by  principal  becoming  bankrupt, 
672. 

receiver  becoming  bankrupt,  976. 

proceedings  by,  970. 

receiving  order,  jurisdiction  to  make,  1099. 

secured  creditors,  how  affected  by,  1099. 

redemption  action,  mortgagor  cannot  bring,  after,  715. 

trustee  party  to,  743. 

rents,  mortgagee's  right  to,  after  mortgagor's,  690. 

reputed  ownership, 

cboses  in  action  not  within,  188. 

meaning  of,  196. 

possession  acquired  after  bankruptcy,  189. 

by  agents,  &c.,  of  bankrupt,  191. 

by  builder  of  materials  seizable  on  default,  195. 

by  consent  of  '*  true  owner,"  194. 

withdrawal  of  consent,  196. 

by  custom  of  trade  or  locality,  191. 

by  factor,  191. 

by  husband  of  wife's  goods,  190. 

by  partner  of  bankrupt,  189. 

by  pawnbroker,  193. 

by  receiver,  193,  962. 

by  sheriff,  193. 
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reputed  ownership— continued. 

poBsessioii,  constmctiye,  191. 

determinatioii  of,  by  entry  of  creditor,  196. 

in  "trade  or  business,"  193. 

of  goods  on  hire  system,  191. 

seizure  of  goods  on,  of  grantor  of  bill  of  sale,  231,  233. 

set-off,  mortgagor's  right  to,  1168. 

trade  carried  on  by  bankrupt  with  trustee's  consent,  197. 

trade  fixtures,  189. 

machinery,  191. 

utensils,  189. 

trust  property  vested  in  bankrupt,  190. 

unfinished  chattel  on  contractor's  premises,  192. 

sale  by  Court  in,  1114.    See  Sale  by  Goitbt. 

secured  creditors,  assessment  of  yalue  of,  by,  1106 — 1109. 

amendment  of  estimate,  1109. 

composition,  jurisdiction  to  order  sale  in,  none,  1117. 

voting  for,  1108. 

debtor's  estimate,  creditor  not  bound  by,  1108. 

excess  over  estimate,  mortgagee  must  pay  to  trustee,  1109. 

where  estate  undervalued,  1103. 

foreclosure,  right  of,  notwithstanding  estimate,  1108. 

redemption  by  trustee  at  estimated  value,  1108. 

rejection  of  proof,  effect  of,  1109. 

rules  as  to,  set  out,  1106,  1114. 

statutory  provision  as  to,  set  out,  1107. 

voting,  mortgagee's  right  of,  1108. 

secured  creditors,  consignees,  when,  1099. 

definition  of  expression,  1099. 

equitable  mortgagees  by  deposit  are,  1099. 

licensees  are  not,  1099. 

partnership  of,  with  debtor,  1100. 

secured  creditors,  proof  by,  1109. 

acquiescence  in  creditor's  deed,  1114. 

all  debts  payable  pan  passu,  1 109. 

annuity  secured  by  policy,  1110. 

composition,  rights  under,  1114. 

costs  properly  incurred,  allowed,  1110. 

deficiency  in  value  of  security,  1110. 

dividend,  creditor  in  composition  coming  in  after,  1114. 

proof  must  not  disturb  previous,  1110. 

trustee  not  bound  to  reserve,  1110. 

future  time,  debts  payable  at,  1113. 

interest,  after  adjudication,  not  allowed,  1111. 

after  receiving  order,  1112. 

arrears  of,  at  date  of  receiving  order,  1111. 

proof  for,  against  assignee  of  equity  of  redemp- 
tion, 1112. 
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secured  creditors,  proof  by — continued, 
interest,  capitalized,  proof  for,  143. 

income  during  Chancery  proceedings  applied  to  pay- 
ment of,  1112. 
indemnity,  security  by  way  of,  1112. 
mortgagee  in  possession,  1112. 
profits  after  receiying  order,  1112. 

of  partnership,  sharing,  527. 
rate  of,  allowed,  1113. 

yalue  realized  or  assessed,  may  be  allocated  to,  1111. 
distinction  where  security  realized  by  Court, 
1112. 
payment  in  full  out  of  proceeds  of  sale,  if  sufficient,  1110. 
policy  of  life  assurance,  premiums  for  keeping  up,  311. 
rejection  of  proof,  effect  of,  1109. 
security,  assessment  of,  and  proof  for  balance,  1106. 
realization  of,  and  proof  for  balance,  1105. 
retainer  of,  1100. 

surrender  of,  and  proof  for  whole  debt,  1101. 
stock  mortgage,  proof  on,  1110. 
secured  creditors,  property  charged  in  favour  of,  must  exist  at 

date  of  bankruptcy,  1100. 
secured  creditors,  realization  of  security  by,  1105. 
compositions,  proof  in,  1105. 
deficiency,  proof  for,  1106. 

postponement  of  charge,  at  request  of  bankrupt,  1106. 
secured  creditors,  receiving  order,  how  far  affects  rights  of,  1099 

etseq, 
secured  creditors,  retainer  of  security  by,  1100. 

benefit  of  security  not  lost  by  omission  to  assess,  1100. 
disclaimer  of  lease  mortgaged  by  demise,  1101. 
dissentient  creditor  not  compellable  to  give  up  security,  1100. 
secured  creditors,  security  of,  must  exist  at  bankruptcy,  1100. 
secured  creditors,  surrender  of  security  by,  1101. 

abandonment  of  security,  what  amounts  to,  1104. 

annulment  of  bankruptcy,  return  of  securities  on,  1105. 

benefit  of  security  must  be  completely  surrendered,  1101. 

composition  paid  without  surrender,  1101. 

failure  of  security,  right  to  prove,  on,  1105. 

joint  and  separate  estates,  1102 — 1104. 

partial  proof ,  1104. 

puisne  incumbrancers,  rights  of,  not  accelerated,  1105. 

retractation  of,  1105. 

surety,  claims  against,  not  prejudiced  by,  1102. 

security  of,  need  not  be  surrendered,  1102. 

third  persons  indebted  to  bankrupt,  proof  on  securities  of, 
1102. 

title  of  mortgagee,  dispute  as  to,  1104. 
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seotired  creditors,  siirrender  of  security  by — ooniinued. 
whole  debt,  proof  for,  1101,  1104. 
"Willingness  to  surrender  must  be  stated,  1101. 
ship,  mortgage  of,  deposit  of,  284. 

rights  of  mortgagee  under,  284. 
tacking,  right  of,  whether  affected  by,  of  mortgagor,  1246. 
tenant  in  tail,  defective  assurance  by,  886. 

disentaiHng  assurance  by,  enrolment  of,  390. 
title  of  trustee,  relation  back  of,  600. 
trustee  in,  consolidation  against,  879. 

enlargement  of  base  fee  by,  386. 
necessary  party  to  foreclosure  action,  whether,  1031. 
redemption  by,  715. 
stop  order,  effect  of,  against,  1301. 
undischarged  bankrupt,  power  of,  to  mortgage  after-acquired  pro- 
perty, 374. 
vesting  of  debtor's  property,  on,  374,  672. 
vesting  orders  in,  673. 

winding-up  of  company,  juiisdiction  in,  1141. 

proof  in,  1149. 

BA£E  TBUSTEE, 

death  of,  devolution  on,  867. 

BABE  FEE, 

created,  how,  by  tenant  in  tail,  384. 
enlargement  of,  384 — 387. 

by  lunatic,  387. 

by  married  woman,  387. 

by  merger,  384. 
mortuwm  vadiwrn^  passed  a,  1. 
vivum  vadiumt  passed  a,  1. 

BEDFORD  LEVEL  AOT, 
registration  under,  1269. 

BENEFICE, 

land  tax,  charge  on,  in  favour  of  incumbent  redeeming,  457. 
meaning  of  term  in  Church  Building  Acts,  459. 
mortgage  of,  avoidance  of,  generally,  455 — 457. 

Lish  benefice,  valid  during  life  of  grantor,  457. 
under  statutory  powers  for  building,  &c.,  458. 
nomiaation  to,  mortgagor's  right  to,  650. 

patron  of  mortgaged,  not  proper  party  to  foreclosure  action,  1030. 
presentation  to  mortgaged,  810. 
receiver  of,  950. 
registered,  incumbent  of,  cannot  create  lien,  50,  456. 
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BENEFICIAL  OWNEE, 

asfflgnmeiit  as,  ayoida  bill  of  sale,  249. 
oonyeyanoe  as,  covenants  for  title  implied  by  (freeholds),  IM). 

(leaseholds),  176. 

BENEFIT  BUILDING  SOCIETIES, 

accounts  and  audit  of  mortgage  investments,  568. 
advances  to,  strangers  may  make,  476. 
arbitration  clauses,  580,  581. 
constitution  and  purpose  of,  570. 
copyholds,  admission  of  trustees  to,  on  behalf  of,  571. 
discount  on  subscriptions,  allowance  of,  on  redemption,  576. 
distinction  between  terminating  and  permanent  societies,  566. 
fines  are  principal  moneys  and  carry  interest,  575. 
incorporation  of,  478. 

property  vests  in  society  on,  571. 
infant  cannot  mortgage  to,  366,  568. 
mortgages  by  incorporated,  478. 

banking  account  overdrawn,  480. 
borrowing  powers  depend  on  statute  and  rules,  478. 
directors  liable  for  exceeding,  479. 
limit  of,  479. 
enforcement  of  securities,  481. 
mortgages  by  unincorporated,  476. 
borrowing  powers,  476. 

acquired  after  date  of  loan,  477. 
directors  personally  liable  for  borrowing  without,  478. 
first  charge,  proviso  that  loan  shall  be,  476. 
members  not  personally  liable  for  loans,  476. 
subrogation,  directors  entitled  to,  when,  477. 
mortgages  to  incorporated, 
advanced  members,  570. 
ballot  for  advances  prohibited,  567. 
collateral  security  may  be  taken,  568. 
costs  of  foreclosure  or  redemption  actions,  right  to,  572. 
foreclosure  of,  572. 
form  of,  571. 

instalments,  proviso  for  immediate  payment  of,  on  default,  576. 
interest  on  fines,  &c.,  after  principal  paid,  575. 
investing  members,  570. 
made  to  society,  570. 
membership,  contract  of,  affects,  572. 
power  to  lend  on  mortgage,  565. 
property,  advance  must  be  on  real  or  leasehold,  567. 

vests  in  society  on  incorporation,  571. 
redemption,  terms  of,  depend  on  rules,  572. 
consolidation  clause,  574. 
duration  of  society  calculated,  573. 
joint  stock  company  mortgagor,  576. 
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mortgages  to  incorporated — continued, 

redemptioii,  terms  of,  depend  on  rules — continued, 

subscriptions  '*  and  other  moneys,*'  mortgage  to  secure, 
676. 

registered  mortgage,  572. 

second  mortgage,  adyanoe  on,  prohibited,  568. 

speculative  inyestments  permissible,  568. 

transfer  of,  571. 

trust  for  sale,  security  in  form  of,  572. 

mortgages  to  unincorporated, 

form  of,  566. 

made  to  trustees  of  society,  570. 

power  to  lend  on  mortgage,  566. 

property  of  society  yested  in  trustees,  565. 

stranger,  loan  to,  566. 

premiums,  interest  on,  575. 

proof  in  bankruptcy  for  future,  575. 

reconyeyance  of  mortgage  to,  581. 

deed  of,  by  incorporated  society,  585. 

by  unincorporated  society,  585. 

satisfaction,  entry  of,  on  court  rolls,  585. 

statutory  receipt,  form  and  effect  of,  582. 

vacation  of  debt  by,  584. 

vesting  of  property  by,  583. 

tacking  further  advances,  584. 

registered  charge,  572. 

land,  mortgage  of,  570. 

rules,  alteration  of,  after  advance,  binds  mortgagor,  whether,  577, 

578. 

validity  of,  registrar's  certificate  conclusive  as 
to,  579. 

conflict  between  mortgage  deed  and,  572. 

contents  of,  statutory  provisions  as  to,  567. 

discount  on  subscriptions,  allowance  of,  576. 

power  to  determine  amount  payable  on  redemption,  574. 

profits,  allowance  for,  573. 

subscriptions  after  advance,  payment  of,  577. 

stamp  duty  on  securities  of,  586. 

transfer  of  mortgage  by,  571. 

winding  up  of,  rights,  &c.  of  mortgagors  on,  579. 

advanced  member,  contributory  when,  579. 

liability  for  loan  of,  580. 

proceedings  for,  580. 

rules  of  society  continue  in  force  on,  579. 

shares,  paid  up,  at  interest,  withdrawal  of,  579. 

BETTING, 

loan  repayable  out  of  winnings  by,  646. 
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BIDDINGS, 

by  mortgagee  at  sale  in  foreclosure  and  ledemption  actionfl,  1060. 

under  order  in  bankmptcy,  1120. 
under  power,  923. 

BILLS  OF  EXOHANGE, 

Act,  debenture  may  be  *'  promissory  note  *'  within,  600. 

bill  of  sale,  collateral  security  to,  251. 

bottomry  bond,  collateral  security  to,  1522. 

directors  accepting,  without  authority,  489. 

factor,  pledge  of,  by,  1511. 

merger  by  mortgage  to  secure,  at  maturity,  1472. 

mortgagee  of  chattels  entitled  to  possession  after  taking,  198. 

tender  of,  afterwards  dishonoured,  737. 

BILLS  OP  LADING, 

agreement  confening  lien  on,  not  within  BUls  of  Sale  Acts, 
213. 

Bills  of  Sale  Acts  do  not  apply  to,  212. 

pledge  of,  1490. 

BILLS  OF  SALE, 

abroad,  bills  of  sale  of  goods  not  within  Acts,  213. 

absolute,  excluded  from  operation  of  Act  of  1882... 201. 

accordance  with  the  statutory  form,  240. 

''accountant,"  description  as,  262. 

act  of  bankruptcy,  giving  bill  of  sale,  when  amounts  to,  605. 

action  for  damages  for  wrongful  registration,  213. 

address  of  grantor  in  affidavit,  260. 

of  grantee,  242. 

of  witness  to  bill  of  sale,  261. 

affidavit  on  registration,  258. 

ambiguities  in,  may  be  remedied  by  reference  to  bill  of 
sale,  259. 

before  whom  to  be  sworn,  258. 

date  of  execution  must  be  stated  in,  258. 

description  of  grantor,  259,  260. 

as  to  name,  260. 

occupation,  259. 

residence  or  address,  259. 

mistake  in,  effect  of,  261. 

where  several  grantors,  260. 

description  of  attesting  witness,  261. 

due  execution  and  attestation  to  be  stated  in,  258. 

false  statement  in,  perjury,  258. 

filing  of,  258. 

mistake  in,  cannot  be  rectified,  265. 

affidavit  on  renewal  of  registration,  263,  264. 
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after-acquixed  chattels,  assignment  of,  generally,  220. 

intention  to  include  must  be  dear,  223. 

must  be  ascertainable,  223. 

yoid  except  as  against  grantor  by  Act  of  1882... 221. 

except  as  to  substituted  chattels,  227. 

agreement,  accompanying  deposit  of  goods,  206. 

building,  licence  to  seize  materials  on  default,  209. 

collateral,  not  a  *'  defeasance,"  252. 

not  part  of  consideration,  239. 

conferring  <'  right  in  equity,"  meaning  of,  211. 

for  bill  of  sale,  209. 

consideration,  good,  for  subsequent  bill  of  sale, 

210. 
parol,  210. 

written,  requires  registration,  209. 

hiring,  206. 

not  to  register  bill  of  sale,  252. 

apparent  possession  under  Act  of  1878... 228. 

abolition  of  doctrine  as  to,  229. 

avoidance  under,  formerly,  229. 

exclusion  of  doctrine,  generally,  228. 

by  possession  of  grantee,  229. 

receiyer,  231. 

sheriff,  231. 

by  satisfaction  of  bill  of  sale,  231. 

assignment  of  bill  of  sale  does  not  require  registration,  266. 

of  chattels  is  bill  of  sale,  generally,  204. 

difference  between,  and  licence  to  seize,  209. 

for  benefit  of  creditors,  not  a  bill  of  sale,  212. 

of  machinery,  216. 

assurance,  documentary,  is  a  bill  of  sale,  206. 

attestation  of  bill  of  sale,  affidavit  must  state,  258. 

by  solicitor,  not   required  by  Act  of 

1882... 254. 
<*duly  attested,"  meaning  of,  253. 

attesting  witness,  affidavit  must  describe,  261. 

attestation  clause  must  describe,  253. 

credible,  must  be,  254. 

attorney,  power  of,  deemed  a  bill  of  sale,  when,  208. 

execution  of  bill  of  sale  under,  253. 

attornment    clauses   bring  mortgages   within,    211.     And  9ee 
Attornment. 

auction,  memorandum  of  sale  at,  when  a  bill  of  sale,  206. 

authority  to  take  possession  of  chattels  is  a  bill  of  sale,  209. 

avoidance  of  excessive  bills  of  sale,  255. 

of  unregistered  bill  of  sale,  255. 

bankruptcy,  act  of,  giving  bill  of  sale,  when,  605. 

order  and  disposition  in,  267. 

seizure  on  grantor'B,  233. 
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«  beneficial  owner/'  assignment  as,  avoids  bill  of  sale,  249. 
biU  of  exchange,  defeasance  of  bill  of  sale,  when,  251. 

good,  though  bill  of  sale  void,  252. 
power  to  seize  not  suspended  by  taking,  198. 
bill  of  lading  not  a  bill  of  sale  within  Acts,  212. 
''  bill  of  sale,"  interpretation  of  term,  203. 
bonus,  addition  of,  to  loan,  allowed,  whether,  245. 

retention  of,  out  of  loan,  avoids  bill  of  sale,  238. 
book  debts  not  '*  chattels  "  within  Acts,  218. 
brewer's  lease,  when  a  bill  of  sale,  209. 
building  agreement  with  forfeiture  clause,  195,  209. 
business,  transfers  in  course  of,  not  within  Acts,  213. 
"  by  way  of  security,"  204. 
cancellation  of,  266. 
chattels,  personal — 

after-acquired,  assignment  of,  220. 

description  of,  specific,  necessary,  243. 

distress  by  landlord  on,  bill  of  sale  no  protection  against,  233. 

meaning  of,  for  pui-poses  of  the  Acts,  214. 

choses  in  action  are  not,  218. 
title  to,  grantee  can  only  pass  his  own,  266. 
chattels  real  should  not  be  included  in  bill  of  sale,  241. 
choses  in  action  are  not  within  Acts,  218. 
clerical  error  in  affidavit,  261. 

in  bill  of  sale,  239. 
in  copy  of  bill  of  sale,  257. 
in  schedule  to  bill  of  sale,  225. 
''  clerk,"  whether  sufficient  description  of  occupation,  262. 
collateral  agreement  not  a  "  declaration  of  trust,"  204. 

not  part  of  consideration,  239. 
collateral  security  not  a  "  defeasance,"  251. 

to  bill  of  exchange,  251. 
company,  bill  of  sale  given  by,  good,  252. 

occupation  of,  need  not  be  stated,  261. 
stock  and  shares  in,  are  not  within  the  Acts,  218. 
compound  interest,  reservation  of,  avoids  bill  of  sale,  244. 
oonaideration,  statement  of,  237. 
bonus,  245. 
derioal  error  in,  239. 
collateral  agreement,  252. 
misstatement  of,  what  amounts  to,  238.  i 

"now  owing,"  meaning  of,  238.  ' 

**  now  paid,"  meaning  of,  238. 
retainer  of  part  of,  for  interest,  238. 
sufficient,  what  is,  239. 
under  30Z.,  avoids  bill  of  sale,  240. 
oonfiolidation  of  bill  of  sale  with  mortgage  of  land,  none,  875. 
copies  of  bill  of  sale  admissible  as  evidence,  265. 
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BILLS  OF  SALE— eonftnt^. 

copies  of,  clerical  errors  in,  257. 

filing  of,  257. 

registrar  must  furnish  on  payment,  265. 

true,  what  is,  257. 

covenant,  action  on,  in  invalid  bill  of  sale,  241. 

seizure  on  breach  of,  231,  232. 

covenants,  what  may  be  inserted  in  bill  of  sale,  245 — 248. 

creditors*  trust  deed  excepted  from,  212. 

debentures  of  companies  excepted,  219. 

trust  deed  to  cover  excepted,  219. 

declaration  of  trust,  204. 

default  in  payment,  seizure  on,  231,  232. 

performance  of  covenants,  232. 

defeasance,  collateral  security  is  not  a,  251. 

must  be  deemed  part  of,  251. 

registered,  255. 

re-registered,  263. 

promissory  note,  when  deemed  a,  251. 

definition  of  bill  of  sale,  203. 

delivery  of  chattels,  mortgage  on  or  after,  whether  within  the 
Acts,  201. 

delivery  order  of  goods  not  within  Acts,  213. 

demand,  repayment  on,  covenant  for,  avoids  bill  of  sale,  245. 

deposit  of  goods,  memorandum  accompanying,  201,  213. 

description  of  attesting  witness,  251,  261. 

of  chattels  in  schedule,  what  sufficient,  225,  243,  244. 

of  grantor  in  affidavit,  259. 

of  parties  in  bill  of  sale,  242. 

distress  for  rent,  233. 

for  taxes,  &c.,  235. 

instruments  giving  power  of,  688. 

seizure  on  grantor  suffering,  231,  233. 

entry  of,  satisfaction  on  register,  266. 

equitable  right,  agreement  conferring,  211. 

evidence,  office  copy  is,  of  registry  under,  265. 

execution,  affidavit  must  state  date  of,  258. 

levied  on  goods  of  grantor,  seizure  on,  231,  234. 

factory,  definition  of,  216. 

fixtures  assigned  with  land  are  not  within  Acts,  218. 

separately  assigned  or  charged,  are  within  Acts,  218. 

what  are,  215. 

substituted  for  others  specifically  charged,  227. 

foreign  parts,  bills  of  sale  of  goods  in,  not  within  Acts,  213. 

form,  statutory,  of  bill  of  sale,  240. 

avoidance  of  bill  not  in  accordance  with,  240. 

'*  beneficial  owner,"  assignment  as,  avoids  bill  of  sale,  243, 

249. 

bonus,  provision  for  payment  of,  245. 
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form,  statutory,  of  bill  of  Bsle—corUinued, 

oompany  may  give  or  take  bill  of  sale,  242. 
oonBideration,  statement  of,  243. 
oovenants,  what,  may  be  inserted  in,  245—249. 
description  of  attesting  witness,  251,  261. 

of  chattels  assigned,  243. 

of  parties  to  deed,  242. 

interest,  rate  of,  must  be  specifically  stated,  244. 

instalments,  principle  and  interest  repayable  by,  245. 

proviso  that  whole  debt  shall  be  payable  on  non- 
payment of  an  instalment,  246. 

maintenance  and  defeasance  of  secuiity,  terms  for,  247. 

powers  of  seizure,  insertion  of  express,  249. 
proviso  limiting,  250. 

recitals,  insertion  of,  243. 

time  for  repayment  must  be  certain,  245. 

title,  full  covenants  for,  not  allowed,  249. 

form  of  register,  256. 

fraudulent  removal  of  chattels,  seizure  on,  231,  235.  j 

to  avoid  distress,  236.  ) 

further  assurance,  covenant  for,  allowable,  249. 

future  advances,  bill  of  sale  given  to  cover,  244. 

''  gentleman,"  whether  sufficient  description  of  occupation,  261. 

growing  crops,  assigned  with  land,  are  not  within  Acts,  215. 

separately  assigned,  are  within  Acts,  215. 

hire  and  purchase  agreements,  206. 

imported  goods,  securities  on,  not  bills  of  sale  within  Acts,  200, 
220. 

India  warrants  not  bills  of  sale  within  Acts,  212. 

injunction  to  restrain  seizure,  236. 

inspection  of  register,  265. 

instalments,  stipulation  as  to  repayment  by,  245. 

insurance,  covenant  to  pay  may  be  inserted  in  bill  of  sale,  247. 

instruments,  what  are,  within  Acts,  200 — 211. 

what  are  not,  within  Acts,  212. 

interest,  capitalization  of,  not  allowed,  143,  244. 

covenant  to  pay,  allowable,  245. 

rate  of,  how  may  be  calciilated,  246. 

must  be  specifically  stated,  244. 
inventory,  a  bill  of  sale  within,  whether,  204,  208. 

on  schedule  to  bill  of  sale,  220,  223. 
Ireland,  Acts  do  not  apply  to,  200. 
lapse  of  security,  by  neglect  to  re-register,  263. 
letters  of  hypothecation  of  imported  goods,  220. 
licence  to  seize  chattels,  209. 
local  registration,  258. 
machinery,  216. 
marriage  settlements  excepted  from,  212. 
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maintenanoe  of  Becurity,  insertion  of  terms  for,  247. 
Merchant  Shipping  Act,  transfers  under,  212. 
mistake  in  description  of  grantor,  242. 

statement  of  consideration,  238. 
«  now  owing,"  consideration  stated  as,  238. 
«  now  paid,"  consideration  stated  as,  238. 
occupation  of  attesting  witness,  261. 

of  grantor,  269. 
order  and  disposition  in  bankruptcy,  267. 
parol  agreement  for  bill  of  sale,  210. 

dedaration  of  trust,  204. 

mortgage  of  chattels,  203. 

partnership,  share  in,  not  within  Acts,  219,  529. 

personal  chattels  defined,  214. 

pledge,  memorandum  accompanying,  not  within  the  Acts,  201, 
213. 

policy,  general,  of  the  Acts,  199. 

post-nuptial  settlement,  212. 

power  of  attorney,  a  bill  of  sale  within  Acts,  208. 

execution  of  bill  of  sale  under,  253. 

power  to  seize  chattels,  exeroiseable,  when,  231. 

restriction  on,  232,  235. 

priority  of  bills  of  sale,  256,  1303. 

after-acquired  chattels,  1305. 

business,  sale  of  goods  in  course  of,  1304. 

concealment  of  prior  bill  of  sale,  1305. 

notice  of  prior  bill  of  sale,  unregistered,  immaterial,  1304. 

possession  gives  no  priority,  1303. 

registration,  immediate,  necessary  to  ensure,  1303. 

rule  where  both  bills  are  by  way  of  security,  1304. 
prior  bill  is  absolute,  1304. 

statutory  proyision  as  to  priority,  1303. 

promissory  note  given  with  bill  of  sale  is  a  ''  defeasance,"  when, 
251. 

public-house,  licence  to  seize  chattels  in  lease  of,  209. 

rates,  covenant  to  pay,  allowable  in  bill  of  sale,  248. 

distress  for,  bill  of  sale  no  protection  against,  235. 

power  to  seize  on  default  of  payment  of,  231. 

reasonable  excuse  for  non-production  of  receipt  for  rent,  235. 

receipt  for  rent,  rates,  taxes,  &c.,  seizure  on  non-production  of, 
235. 

receipt  with  inventory,  within  Acts,  204. 

rectification  of  register,  264. 

time  for,  265. 
reconveyance,  266. 
redemption  of,  246. 
register,  form  of,  264. 

rectification  of,  264. 
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BILLS  OF  QAHE—continued, 
registarar,  257. 
registration,  local,  258. 
mode  of,  256. 
renewal  of,  necessity  for  263. 

omission  of,  how  rectified,  264. 
surety  discharged  by  creditor  not  obtaining,  94. 
removal  of  chattels  under,  231,  235. 
renewing  bills  of  sale  to  avoid  statute,  255. 
rent,  covenant  to  pay,  allowable  in  bill  of  sale,  248. 

distress  for,  bill  of  sale  no  protection  against,  233. 

seizure  on  non-production  of  receipt  for,  235. 
repair,  covenant  to,  and  replace  chattels,  allowable  in  bill  of  sale, 

248. 
residence  of  grantor  and  witness  to  be  described  in  affidavit,  259, 

261. 
retainer  of  consideration  for  expenses,  238. 

interest,  238. 
right  in  equity,  agreement  conferring,  211. 
re-registration  after  every  five  years,  263. 

transferee  must  re-register,  266. 
sale  of  chattels  under,  236. 

on  hire  system,  agreements  for,  206. 
power  of,  not  incorporated  in  bills  of  sale,  249. 
statutory  powers  of,  not  imported  into  bill  of  sale,  249. 
satisfaction,  entry  of,  267. 
schedule  or  inventory  to  bill  of  sale,  223. 

description  of  goods  in,  what  sufficient,  225. 
operation  of  deed  may  be  limited  by,  224. 

not  extended  by,  224. 
Scotiand,  Acts  do  not  apply  to,  200. 
seizure,  power  of,  express,  allowable,,  whether,  249. 
restriction  on,  231. 
wrongful,  damages  for,  237. 
settlements  of  chattels,  on  marriage,  212. 

post-nuptial,  212. 
severable  contracts,  208. 
sheriffs  possession,  231. 

ships,  assignments,  &c.  of  shares  in,  not  within  Acts,  212,  275. 
substituted  chattels,  227. 
successive  bills  of  sale,  255. 
surety  discharged  by  omission  to  register,  94. 
taxes,  bill  of  sale  no  protection  against  distress  for,  235. 
time  for  registration,  255. 
title,  covenants  for,  full,  not  allowed  in  bill  of  sale,  249. 

grantor  of  chattels  can  only  pass  his  own,  266. 
trade  machinery  deemed  to  be  personal  chattels,  216. 

articles  excepted  from  definition,  217. 
transferee  need  not  register  transfer,  266. 
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«* true  copy"  of  biU  of  sale  mnst  be  filed»  256. 

'*  true  owner,"  bill  of  sale  must  be  given  by,  226.  | 

trust,  declaration  of,  must  be  regifitered,  252. 

deed  for  benefit  of  creditors  not  within  Acts,  212. 
'*  tutor,"  description  as,  262. 

unregistered,  good  for  purposes  of  proof  in  administration,  1132. 
vacation  of  bill  of  sale,  266. 
yariations  from  statutory  form,  240. 
vendor's  lien  not  within  Acts,  217. 
warrants  for  delivery  of  goods  not  within  Acts,  212. 
wife,  apparent  possession  of  goods  of,  228. 
witness,  description  of,  251. 

solicitor  need  not  be,  under  Act  of  1882. .  .253. 

BISHOP, 

power  of,  to  charge  benefice  in  his  diocese  to  provide  parsonage, 
460. 

BLANK, 

debentures  in,  503. 

BOND, 

addition  to  debt  of  security,  not  allowed,  1171. 

bottomry.    See  Bottombt. 

collateral  to  mortgage,  78. 

debenture,  506. 

forfeiture  by  non-payment  of  mor^^age-money,  79. 

relief  against,  in  equity,  79. 
instalment,  non-payment  of,  79. 
interest  beyond  penalty  not  allowed,  78. 
land  charged  by,  whetiier,  990. 
merger  of,  paid  off  by  tenant  for  life,  1458. 
of  joint  stock  company,  506. 
of  municipal  corporation,  462 — 464. 

of  railway  company,  depositee  of,  not  entitled  to  foreclosure,  296. 
specialty  debt  created  by,  9. 
tacking  bond  debt,  1252. 

interest,  what  allowed,  79. 

BONUS, 

bill  of  sale,  avoided  by,  whether,  245. 

consideration  for  not  stating,  238. 

company  cannot  give  shares  by  way  of,  as  inducement  to  take 
debentures,  489. 

life  policy,  mortgage  of,  whether  passes,  307. 

mortgagee  entitled  to,  whether,  17,  139,  1166. 

agreements  for,  whether  void,  1166. 

daim  for,  form  of,  1167. 

Reduction  of,  from  loan,  1166. 
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mortgagee  entitled  to,  vhether — continued. 

infitaliiients,  default  in  payment  of,  1167. 

xeyerGdonary  interest  falling  in,  of,  1167. 

settled  aoooTint  allowing,  set  aside,  1166. 
stock  mortgage  entitles  lender  to  declared,  42. 

BOOK  DEBTS, 

appropriation  to,  of  moneys  receiyed  under  moi1^;age,  1233. 
Bills  of  Sale  Acts  do  not  include  as  "chattels,"  218. 

BOOKS 

of  company,  debenture  holders  cannot  seize,  1140. 

reoeiyer  not  entitled  to,  515. 
of  solicitor,  deceased,  entries  in,  eyidence,  when,  1043. 

BOBOUGH  ENOUSn, 

redemption  action  by  heir,  718. 

BOEEOWING  POWEES, 
of  building  societies,  476. 
of  charity  trustees,  438. 
of  company,  482  et  seq.    See  COMPAKT. 
of  county  council,  467,  472. 
of  education  authorities,  473. 
of  friendly  societies,  481. 
of  municipal  corporation,  462. 
of  parish  councils,  472. 
of  poor  law  guardians,  .468. 
of  prison  authorities,  466. 
of  railway  company,  483. 
under  Public  Health  Acts,  464. 

BOTTOMEY  AND  BOTTOMEY  BOND, 
Admiralty  jurisdiction,  1534. 

agent  of  ship,  bond  bad  if  taken  with  notice  that  there  is,  1532. 

may  be  taken  by,  1528. 
master  acts  only  as,  1527. 
agreement  for  bond  enforceable,  1522. 
assignment  of,  1521. 

bill  of  exchange  for  repairs  does  not  operate  by  way  of,  1522. 
bill  of  sale  may  operate  by  way  of,  1522. 
capture  in  war  oyerrides  bondholder's  rights,  1533. 
cargo,  consignee  of,  may  take,  1528. 

hypothecation  of,  by  bond,  1523. 

master  not  supercargo,  1527. 

not  charged,  unless  mentioned  in  bond,  1523. 

ship  and  freight  are  first  liable,  1523. 

shipowner's  liability  as  to,  included  in  bond,  1523. 
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BOTTOMRY  AND  BOTTOMBY  BOND— eon^'ntMx?. 

collateral  seourity,  bills  of  ezohange  given  as,  1522. 

ooUision,  damage  by,  priority  of  lien  for,  1533, 

xigbts  of  bondbolder  to  compensation  for, 
1526. 

commission,  redaction  of  exorbitant,  1530. 

conflict  of  laws,  1522. 

debt,  subsisting,  bond  cannot  be  given  for,  1527. 

may  be  given  for  advance  to  pay  off,  1524. 

discharge  of  bond,  1633. 

disuse  of,  1521. 

enforcement  of  bond,  1534. 

jurisdiction,  1534. 

order  for  sale  of  ship,  1534. 

procedure,  1534. 

execution  of  bond  on  land,  valid,  1622. 

time  for,  1522. 

foreign  port,  bond  may  be  given  in,  1631. 

form  of  bond,  1522. 

fraud  of  owner,  relief  against,  1532« 

freight,  authority  to  hypothecate,  1523. 

home  port,  restrictions  on  bonds  given  in,  1531. 

interest,  at  what  rate  allowed,  1529,  1630. 

laches,  loss  of  priority  by,  1532. 

last  bond  has  priority,  1632. 

managing  owner,  authority  of,  to  give  bond^  1526. 

maritime  risk  essential  to  bottomry,  1628. 

intention  to  incur  implied,  when,  1529. 

part  of  voyage  only  completed,  1529. 

marshalling,  1533. 

master,  autiiority  of,  to  give  bond,  1526. 

oommunication  with  owner,  1526. 

'  liability  of,  personal  on  bond,  none,  1525. 

of  shipowner  for  costs  of,  1527. 

lien  of,  priority  of,  1532. 

purchase  of  ship  by,  1526. 

sale  of  ship  by,  1526. 

mortgage  of  ship,  priority  over,  1632. 

necessity  for  repairs  essential  to,  1530. 

inquiry  by  lender  as  to,  1530. 

meaning  of  expression.  1531. 

negotiability  of  bond,  1521. 

personal  credit,  advance  on,  cannot  operate  by  way  of,  1524. 

premiums,  reduction  of  exorbitant,  1530. 

renewal  of  bond  not  allowed,  1525. 

salvage,  lien  for,  has  priority  over  bond,  1533. 

set-off  by  charterers  of  ship,  none,  1524. 

ship  chained  by  bond  with  rigging  and  stores,  1522. 

credit  of,  advance  must  be  on,  1524. 

3b2 
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BOTTOMEY  AND  BOTTOMRY  BOND-^Jwrftnuei. 

ship  charged  by  bond  with  rigging  and  stores — continued. 

debtor  to,  taking  bond,  1528. 

loss  of,  diBoharge  of  bond  by,  1533. 

right  of  bondholder  on,  1525. 

shipowner,  bond  may  be  given  by,  1525. 

commnnication  with,  by  master  before  giving  bond, 
1526. 

personal  liability  of,  on  bond,  none,  1524. 

to  cargo  owner,  1523. 

supplies  already  famished,  bond  cannot  be  given  for,  1532« 

time  for  payment,  postponement  of,  avoids  bond,  1524. 

transfer  of  property  by  bond,  none,  1523. 

validity  of,  determined  by  general  maritime  law,  1522. 

except  if  given  by  master  of  foreign  ship,  1523. 

voyage,  abandonment  of,  not  disdiarge  of  bond,  1533. 

wages,  lien  for,  has  priority  over  bond,  1532. 

BOVILL'S  ACT, 

mortgages  tinder,  525. 

BBEWEE'S  LEASE, 
bill  of  sale,  when,  209. 

BBTDGES, 

mortgages  for  erection  and  repair  of,  466. 

BUTLDER, 

possession  by,  reputed  ownership,  whether,  195. 

BTJILDEB'S  AGREEMENT, 
bill  of  sale,  195. 

licence  to  seize  on  bankruptcy  in,  void,  613. 
order  and  disposition,  195. 

BI7ILDINO  SOCIETIES.    See  Benbfit  Buildino  Societibs. 

BURIAL  ACTS, 

mortgages  under,  469. 

BUSINESS, 

bankrupt  canTing  on,  with  consent  of  trustee,  197. 
possession  of  goods  by,  in  course  of,  193. 
Bills  of  Sale  Acts  do  not  apply  to  transfers  in  course  of,  213. 
borrowing  powers  of  company  implied  from  nature  of,  486. 

of  partner  Ibnited  by  nature  of,  522. 
factor,  pledge  by,  in  ordinary  course  of,  1504. 
goodwill  included  in  mortgage  of,  125. 
loss  by  mortgagee  carrying  on,  1224. 
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manager  of,  appointinent  of,  955.    See  Manaoeb. 
mortgagee  in  posseBsion,  carrying  on,  819. 
reoeiver  carrying  on,  expenses  of,  972. 
sale  by  mortgagor  of  goods  in  oonrse  of,  691. 


CALLS, 

mortgage  of  arrears  of,  517. 

second  call  cannot  be  made  to  prejudice  of  mortgagee,  517. 
mortgage  of  future,  515. 

effect  of,  516. 

foreclosure  of,  515,  1021. 

form  of,  statutory,  515. 

power  to  make,  memorandum  must  give,  515. 

what  words  will  give,  516. 
mortgagee  of  shares  liable  to  pay,  when,  290,  291. 
winding-up  determines  directors'  power  to  make,  517. 

CANAL  COMPANY, 

borrowing  powers  of,  483. 

<<  undertaking,"  mortgage  of,  by,  effect  of,  509. 

CANCELLATION, 
of  bill  of  sale,  267. 
of  entry  on  land  registry,  47. 
of  mortgage  deed  discharges  security,  whether,  1425. 
of  voluntary  settlement,  mortgagee  cannot  require,  625. 

CANONEY, 

mortgage  of  profits  of,  whether  valid,  456. 

under  Ecclesiastical  Commissioners  Act»  460. 
receiver  of,  950. 

CAPTUEE  OP  SHIP, 

effect  of,  on  mortgages  and  other  charges,  1533. 

CAEGO, 

arrest  of,  for  wages  due,  1416. 

master's  Hen  not  affected  by,  1535. 

bottomry  bonds  on.    See  BoTtOMBY. 

communication  with  owner  of,  before  sale,  &c.,  1535. 

lien  of  owner  of,  on  ship,  general  average  excludes,  1417. 

lien  on,  of  seamen  for  -Mirages,  none,  1416. 

of  shipowner  for  hire  of  vessel,  1422. 

for  salvage  paid,  1417. 

none,  when,  1422. 

mortgage  of,  287. 

«  appurtenances,"  word,  does  not  pass,  to  mortgagee  of  ship, 
274,  287. 
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OABBO— continued. 

mortgage  of — conHnued, 
future  cargo,  287. 

master  has  no  power  to  mortgage,  288. 
notice  to,  by  mortgagee  of,  288. 
registration  of,  not  necessary,  287. 
reBpondentiay  1534. 
notice  by  mortgagee  of,  1293. 

GEBTIFIOATE, 

of  Master, 

accounts  after,  1159,  1160. 
confirmation  of,  1047. 
interest,  computation  of,  after,  1050. 
objections  to,  1054. 

receipt  of  rents  after,  1053,  1069,  1159. 
of  mortgage  of  ship,  giving  power  to  mortgage,  275. 
of  registry  of  ship,  271. 

pledge  of,  Yoid,  272. 
of  shares  in  company,  deposit  of,  by  way  of  security,  291 — 297. 

by  tnutee,  1841. 
proof  after,  1132. 

under  Building  Societies  Acts,  582. 
Cbpyhold  Acts,  399. 
Friendly  Societies  Acts,  589. 
Indosure  Acts,  396. 
Land  Transfer  Acts,  44. 

CESTUia  QUE  TRUST, 

action  may  be  brought  by,  for  foreclosure,  1015. 
charging  orders,  entitled  to  information  as  to,  1382. 
deposit  of  deeds  by  trustee,  is  subject  to  rights  of,  419,  1256. 
foreclosure  action  by,  1015. 
mortgage  by,  to  trustee,  627. 
redemption  action  by,  719. 
trustees  represent,  in  foreclosure  actions,  1026. 

in  redemption  actions,  742. 


accounts,  reference  of,  to,  1157. 

OHAMBBES  IN  INNS  OP  OOUBT, 
benchers'  local  jurisdiction  over,  1019. 
foreclosure  of  mortgage  of,  1019. 

CHAMPEETY, 

assignment  by  mortgagee  jt)en(2en^  liUy  is  not,  813, 
by  mortgagor  pendenie  litCy  is  not,  655. 
contract  for  purchase,  setting  aside,  of,  by  mortgagee,  is  not,  812. 
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OHANOEEY  DIVISION, 

adiniiiifitratioii  action  in,  1124.    See  Admikistbation  of  Assets. 
Bankniptoy  Court,  power  of,  to  stay  proceedings  in,  1096,  1097. 

transfer  to,  of  action  commenced  in,  1129. 
foredosnre  actions  assigned  to,  1035. 
redemption  actions  assigned  to,  746. 
winding-up  of  companies,  jurisdiction  in,  1141. 

OHABGE, 

agreement  for  mortgage  creates  equitable,  57,  59.    See  EatriTABLE 

MOBTOAaE. 

charging  order,  created  by,  nature  of,  1385. 
debentures,  priority  of,  secured  by  first,  1307. 

secured  by,  nature,  &c.,  of,  497. 
declaration  of  trust  creates  equitable,  62. 
equitable,  created  by  agreement  for  mortgage,  59. 

mortgage  of  equity  of  redemption,  51. 

power  of  attorney,  61. 

undertaking  to  bold  titie  deeds  as  security, 
61,  63. 

judgment  creates,  when,  670. 

postponed  to  equitable,  1369. 

lU  pendens  does  not  create,  1344. 

merger  of,  by  union  of  estates,  1455. 

of  lower  in  higher,  1470. 

SeeMEBQEB. 

mortgage  creates,  9. 

not  amounting  to  equitable  mortgage,  no  foreclosure  of,  6,  14, 

1014. 

of  annuity  on  real  estate,  425. 

corpus  or  income  charged,  whether,  425 — 428. 

deyise  **  subject  to  "  annuity.  427. 

direction  to  raise  annuity  out  of  rents,  &o.,  426. 

distress  and  entry,  effect  of  powers  of,  426. 

failure  of  fund  set  apart  for  payment,  427. 

where  residue  also  charged,  428. 

tenant  for  life  and  remainderman,  as  between,  425. 

deficiency  to  be  made  good  out  of  corpuSy  428. 

of  corporation  lands,  462. 

of  debts, 

authorisses  mortgage  of  realty,  420. 

exoneration,  how  affected  by,  under  former  law,  774. 

under  Locke  King's  Act,  &c., 
785. 

marshalling,  how  far  affected  by,  803. 

merger,  how  affected  by,  1469. 

of  legacies, 

authorizes  mortgage  of  realty,  420. 

what  amounts  to,  424. 


1600  INDEX. 

of  police  rates,  not  interest  in  lands,  562. 
parip<i$9u,  series  of  debentures  creating,  496. 
power  to,  authorizes  mortgage,  442. 
separate  property  of  married  woman,  how  created,  339. 
statutory,  for  commutation,  &c.  of  tithes,  1390. 

for  enfranchisement  of  copyholds,  1391. 

for  land  improvement  and  drainage,  1391. 
under  judgment,  extent  of,  against  mortgagee,  1369. 
Testing  order  subject  to,  1445. 

CHAEOmG  OEDEB, 

annuity  chargeable  by,  1384. 

anticipation,  restraint  on,  preyents,  bow  far,  348, 1381. 

application  for,  how  made,  1379,  1381. 

Bank  of  England,  service  on,  of,  1382. 

beneficial  interest  only  of  debtor  charged  by,  1384. 

cash  in  Cburt  chargeable  by,  1384. 

cestui  que  iruBt  entitled  to  information  as  to,  1382. 

charge,  nature  of,  created  by,  1385. 

"  company,"  meaning  of,  1383. 

shares  in,  chargeable  by,  1383. 

contingent  interest  may  be  charged,  1380,  1384. 

costs  of,  payable  by  debtor,  1382. 

right  of  trustees  to,  1386. 

death  of  defendant  before  order  nisi^  1382. 

debt  must  be  enforceable,  1385. 

discharge  of  order  nisi,  1383. 

discretion  as  to  granting,  1382. 

dividends,  payment  of,  on  fund  charged,  1386. 

restraint  on,  1386. 

equitable  execution  effected  by,  1379. 

further  proceedings  on,  creditor  may  take,  within  six  months, 
1386. 

judgment,  sum  payable  must  be  ascertained  by,  1381. 

notice  to  Paymaster-Qeneral,  effect  of,  1383. 

opposition  to,  by  mortgagor,  effect  of,  1317. 

order  absolute,  1382. 

nisi,  1381,  1382. 

pension,  1384. 

prior  incumbrances  not  affected  by,  1385. 

receiver  in  Heu  of,  1379. 

sale  under,  1386. 

service  of  order  nisi,  1382. 

shares  in  company,  1379,  1383. 

*<  stock,*'  meaning  of,  1383. 

stop  order  in  aid  of,  1382. 

obtainable  without,  1296. 

suitor's  fund,  annuity  payable  out  of,  1384. 
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OHABama  OBDEE— oonttnued. 

trust  funds  in  hands  of  debtor  not  chargeable  by,  1S84. 

nnascertained  fund,  1384. 

what  property  may  be  charged  by,  1383  d  aeq, 

CHAKTTY, 

apportionment  of  legacy  payable  out  of  realty  and  personalty,  562. 
consent  of  commissioners,  439. 
marshalling,  662. 
mortgage  of  lands  of,  438. 
mortgage  to  trustees  of,  559. 

charges  on  tolls,  &c.,  561. 

debentures,  561. 
Mortmain  Acts,  559,  562. 

will,  gift  of  mortgage  on  realty  by,  formerly  yoid,  560. 

now  yalid,  563. 

CHABTEBED  COMPANIES, 
borrowing  powers  of,  482. 

OHAETEBPABTY, 
meaning  of,  285. 

mortgagee  bound  by,  made  by  mortgagor,  whether,  278. 
not  bound  to  join  in,  278. 

CHATTELS, 

after-acquired,  mortgage  of,  220.    And  see  Bills  of  Sale. 

assignment  of,  is  bill  of  sale,  204. 

distinction  between,  and  Hcence  to  seize,  209. 

bailee,  mortgagee  can  recover  possession  from,  198. 

bankruptcy  what  are,  in,  189. 

Bills  of  Sale  Acts,  199.    See  Bills  of  Salb. 

Crown  debts,  when  bind,  1387. 

definition  of,  182. 

execution  by  third  person  ousts  mortgagee's  right  to  possession  of , 
198. 

licence  to  seize,  209,  613. 

mortgage  of,  by  parole  203. 

foreclosure,  right  of,  whether  incident  to,  1019. 

fraudulent  in  bankruptcy,  188,  189. 

under  13  Eliz.  c.  5... 185. 

possession,  mortgagee's  right  to,  198. 

retainer  of,  eyidence  of  fraud,  183,  185. 

reputed  ownership  in  bankruptcy,  187.    See  Bankbitftcy. 

retention  of  possession  by  mortgagor,  183,  184. 

clause  for  possession  till  default,  184. 

possession  consistent  with  deed,  184. 

sale  by  mortgagor,  right  of  mortgagee  against  purchaser  on,  198. 

secret  trust  for  mortgagor,  183. 
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CHATTELS— conWnM«f. 

BeotLrities  on,  how  effected,  182. 

troyer  for  mortgaged,  198. 

vendor's  lien  does  not  extend  to,  1397. 

CHATTELB  EEAL.    See  Leaseholds. 

CHEQUE, 

tender  of,  by  mortgagor,  737. 

CHOSE  IN  ACTION, 

Bills  of  Sale  Acts  do  not  apply  to,  218. 
debt,  mortgage  of,  317.    And  see  Debt. 
equity  to  settlement  attaches  to,  333. 
interpleader,  321. 

legacy,  mortgage  of,  322.    And  see  Legaot. 
notice  of  assignment  of,  319. 

order  and  disposition  clause  in  bankruptcy  does  not  extend  to,  188. 
priority  of  mortgages  of,  1272  et  aeq. 
wife's,  husband's  right  to,  332.    See  Mahrted  Woman. 
mortgage  of,  under  Malins'  Act,  333. 

CIVIL  LAW, 

difference  between,  and  common  law  as  to  mortgages,  7. 
equity  follows,  as  to  mortgages,  11. 

CLANDESTINE  MOBTQAGES,  54. 

CLEBK, 

constructiYe  notice  by  notice  to  solicitor's,  1348. 
description  as,  in  bill  of  sale,  262. 

CLEEK  OF  THE  PEACE, 

emoluments  of,  not  assignable,  314. 

CLOGGING  THE  EQUITY, 
not  allowed,  15 — 22. 

CO-DEBTOES, 

joint  and  several  ooyenants  by,  983,  984. 

surety's  rights  conferred  on,  by  Mercantile  Law  Amendment  Act, 
104,  110. 

CO-DEFENDANTS, 

accounts,  how  far  binding  on,  1160. 
contribution  between,  for  costs,  1161. 
lis  pendens  protects  rights  of,  1343. 

COLLATEEAL  ADVANTAGE, 

mortgagee  cannot  stipulate  for,  15 — 22. 
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OOLLATEEAL  AGREEMENT, 

Bills  of  Sale  Acts,  whether  extend  to,  299,  251. 
oonstructlYe  notice  of,  1331. 
unregistered,  to  mortgage  of  ship,  274. 

OOLLATEEAL  SEUUiUTK, 

bill  of  exchange  given  as,  to  bottomry  bond,  1522. 

bill  of  sale  given  as,  biU  of  exchange,  251. 

bnilding  society  may  take,  568.    .  .  . 

ohnroh  Hving,  avoidance  of  mortgage  of,  does  not  vitiate,  457f 

composition  by  debtor  extinguishes,  99,  614. 

exhaustion  of,  by  mortgagee,  806. 

foreclosure,  enforcement  before,  1023. 

sale  under  power  does  not  preclude  mortgagee  from  enforcing,  886. 

separate  deed  of,  advisable,  156. 

stamp  duty,  1542,  1558. 

staying  proceedings  in  action  on,  890. 

surety  discharged  by  creditor  not  realizing,  94. 

entitled  to  benefit  of,  104. 
to  biU  of  sale,  when  a  defeasance,  251. 
vendor's  lien  and,  not  enforceable  together,  1397. 

OOLLEGE, 

mortgage  of  estates  of,  461. 

OOLLTEKY, 

receiver  of,  appointed  in  action  by  mortgagee,  949. 

COLLISION, 

compensation  for,  right  of  holder  of  bottomry  bond  to,  1525. 
maritime  lien  for  damage  by,  1418. 

COLONY, 

foreclosure  of  mortgaged  property  in,  sale  in  lieu  of,  1036. 

Limitations,  Statutes  of,  991. 

powers  of  sale,  statutory,  apply  to  land  in,  whether,  900. 

production  of  deeds  by  mortgagee  of  lands  in,  833. 

sale  by  Court  of  property  in,  1036. 

vesting  order  as  to  land  in,  1451. 

COMMISSION, 

bin  of  sale,  retainer  by  grantee  of  part  of  consideration  as,  bad, 
238. 

bonus,  by  way  of,  mortgagee  not  entitled  to,  1166.     And  see 

officers,  charge  on,  bad,  313. 

personal  trouble,  for,  mortgagee  not  allowed,  1211. 

stamp  duty  on,  none,  1537. 

impaid  instalments  of  principal,  commission  on,  allowable,  1167. 

West  India  mortgages,  1212. 
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OOMMISSIONEBS  GLAUSES  ACTT, 
mortgages  under,  466. 

OOMMTTTEE  OF  LUNATIC, 

aUowanoe  of,  not  assignable,  372. 

power  of,  to  mortgage  lunatics'  lands,  366.    See  Lxtkatio. 

CfOMMON  LAW, 

conditions  strictly  enforced  by,  4,  8. 
mortgages  originally  recognized  by,  1—5. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT, 
mortgages  under,  483. 

COMPANY, 

adoption  of  loan  contracted  before  formation  of,  490. 

alteration  of  memorandum  of  association,  486. 

bill  of  sale  giyen  by,  242. 

bonds  of,  creating  no  charge  on  assets,  506. 

books  of,  debenture  holders  cannot  seize,  1140. 

receiyer  not  entitled  to,  515. 

borroTving  powers  of,  482. 

chartered  companies,  482. 

joint-stock  companies,  485. 

articles  cannot  give,  488. 

may  limit  amount,  488. 

regulate  mode  of  exercising,  488. 

vest  power  in  directors,  490. 

banking  companies  have  implied,  486. 

bonus  shares,  as  inducement  to  take  debentures,  gift  of , 
by,  489. 

business,  implication  of  power  from  nature  of,  486. 

debentures,  power  to  issue,  495.    See  Debentubes. 

debenture  stock,  power  to  issue,  505. 

debt  incurred  before  incorporation,  mortgage  for,  487, 
490. 

deposit  of  deeds,  mortgage  by,  487,  488. 

directors,  articles  may  vest  power  in,  490. 

concurrent  powers  of,  and  company,  490. 

liability  of,  for  improper  exercise  of,  489. 

mortgage  by,  to  one  of  themselyes,  490. 

ratification  of  ultra  virea  loan  to,  490. 

discount,  issue  of  debentures  at,  489. 

discount  value,  director  may  take  debentures  at,  490. 

equitable  charge,  whether  authorized,  487. 

'   express  powers,  memorandum  of  association  may  giye, 
486. 

extent  of,  generally,  486. 

implied  by  necessity,  486. 
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OOMPANY— eon^ntMd. 

bozrowing  powers  of — continued, 

jomt-stock  companieB — continued, 

limitation  by  moiaoraiidTiin  of  amount  to  be  borrowed, 

487. 

memorandum  only  giyes,  483. 

objects  as  defined  by  memorandum  may  giye,  485. 

re-borrowing,  power  of,  487. 

special  resolution  may  prescribe  mode  of  exercising,  488. 

time  when  powers  may  be  exercised,  487. 

borrowing  powers  of  railway  and  public  companies,  483. 

canal  company,  483. 

Companies  Clauses  Act,  483. 

directors,  liability  of,  for  improper  exercise  of,  485. 

railway  company,  regulations  as  to  mortgages  by,  483. 

re-borrowing,  484. 

surplus  lands,  mortgage  of  proceeds  of,  484,  508. 

charging  order  on  shares  in,  1379,  1383. 

debentures  of.    See  Debentxtbes. 

debentures  to  bearer,  discharge  of,  by  delivery  of,  502. 

director's  qualification  not  lost  by  mortgage  of  shares,  650. 

floating  securities  giyen  by,  nature  of,  511.    See  Dbbsntukbs. 

Lloyd's  bonds,  506. 

mortgage  by,  form  of,  495. 

bankers,  486.' 

notice  of  statute  under  which  company  formed,  1339. 

noyation  on  amalgamation  of.    See  Noyation. 

purchase  by,  from  mortgagee  shareholder,  924. 

receiyer  of,  appointment  of,  joint-stock,  959. 

railway,  959, 

And  see  BEOEiySB. 

registration  of  securities  of  joint-stock,  519,  520. 

inspection  of  register,  519,  520. 

omission  to  register  does  not  affect  validity  or 
priority  of  mortgages,  519. 

transfers  of  mortgages  must  be  registered,  520. 

registration  of  securities  of  railway,  517. 

accounts  of  capital,  518. 

registration  of  securities  under  Companies  Act,  1900... 520. 

registration  of  securities  under  Mortgage  Debenture  Acts,  518. 

scheme  of  arrangement  of  joint-stock,  1154. 

aU  classes  of  creditors  bound  by,  1154. 

approval  of  schemes  by  Court,  1154. 

compromise,  meeting  of  creditors  to  decide  on,  1155. 

debentures  to  bearer,  voting  by  holders  of,  1155. 

defect  in  proceedings,  1155. 

discharge  of  company,  1155. 

"existing  creditors,"  who  are,  1155. 

liquidator  bound  by,  1156. 
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COMPANY— con^tnu«i. 

scheme  of  arrangement  of  joint-stock — conUnued, 

majority  of  creditors  necessary  to  adopt,  1155. 

surety,  creditor  not  depriyed  of  remedies  against,  1156. 

suspension  clauses,  1155. 
scheme  of  arrangement  of  railway,  1152. 

actions  against  company  restrained  after  filing,  1152. 

amendment  of  scheme,  1153. 

confirmation  of,  1153. 

debenture  holders  bound  by,  1153. 

enrolment  of,  1153. 

judgment  creditors  not  bound,  1153. 

landowners  not  bound,  1153. 

majority  of  creditors  necessary  to  adopt,  1152. 
shares  in,  charging  order  on,  1379,  1383. 
mortgage  of,  how  effected,  291. 

notice  of,  1289.    See  NoTlOE. 
trustee,  by,  1341. 
tolls,  mortgage  of,  509. 
tUira  vires  securities  bind,  how  far,  491. 

advance  recoverable  though  security  void,  491. 

directors,  qitorum  of,  insufficient,  494. 

equity  supports  informal  and  incomplete  charges,  when,  494. 

estoppel,  492. 

evidence  of  propriety  of  loan,  when  lender  must  require,  493, 

fraud,  holder  without  notice  of,  494. 

of  director  entitles  company  to  repudiate,  whether,  492. 

limit  as  to  amount  exceeded,  493. 

ratification  of  loan  contracted  by  directors,  490. 
undertaking,  mortgage  of,  of  joint-stock  company,  511. 

of  railway  or  public  company,  508. 

COMPENSATION, 

allowance  in  accounts  to  mortgage  for  payments  to  tenants  of, 

1223. 
bottomry  bond,  right  of  holder  of,  in  case  of  collision,  to, -1525. 
depreciation  of  pledge,  1500. 
losp  of  pledge,  1492. 

of  title-deeds  by  mortgagee,  835,  836. 
under  Comp.  01.  Cons.  Act,  810. 


COMPOSITION, 

collateral  security  extinguished  by,  99,  614. 

fraudulent  preference,  transactions  amounting  to,  during,  613 — 

615. 
mortgage  of  debt  should  give  mortgagee  power  to  accept,  319. 
payment  of,  without  surrender  of  security,  1101. 
sale,  no  junsdiction  to  order,  in,  1117. 
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COMPOSITION— conWnwed. 

seouied  oreditorB,  proof  by,  in,  1105. 

rights  of,  under,  1114. 
voting  by,  for,  1108. 
surety,  how  affected  by  principal's,  99. 

COMPOUND  INTEEEST, 

aooounts,  allowance  in,  of,  1181 — 1186.   See  Aocovtsttb;  IirrBBEST. 
agreement  for,  in  bill  of  sale,  effect  of,  244. 

in  mortgage,  139,  1181.    See  Intebest. 
subsequent  to  mortgage,  1183. 
proof  in  bankruptcy  for,  143. 

^fM{  M0  IirrBSBST. 

COMPOUNDING  FELONY, 

securities  giyen  in  consideration  of,  void,  648. 

COMPBOMISE, 

by  creditors  of  company,  1164. 

debenture  holders  bound  by,  sanctioned  by  majority,  498. 

CONCEALMENT, 

of  incumbrances,  &c.  from  abstract,  54,  594,  1314,  1316. 

CONDITION, 

debentures,  redemption,  as  to,  strictly  enforced,  489. 

defeasible  purchase,  in,  strictly  enforced,  23. 

equity  relieves  against,  for  forfeiture,  11,  79. 

for  reduction  of  interest,  strictly  enforced,  137. 

of  memorandum  of  deposit,  strictly  enforced,  68. 

of  power  of  sale,  strict  observance  of,  necessary,  908,  916. 

unduly  strict,  effect  of,  in  mortgage  to  solicitor, 
633. 

usual,  in  express  powers,  909. 

of  sale,  sale  by  mortgagee  under  special,  919. 

tender  subject  to,  bad,  738. 

CONDITIONAL  PUECHASE, 

construed  strictly  as  such,  unless  contrary  intention  shown,  23. 

distinction  between,  and  mortgage,  22. 

foreclosure,  no  right  of,  in  case  of,  27. 

intention  to  effect,  how  shown,  27 — 29. 

mutuality  of  rights,  effect  of,  24,  27. 

option  of  purchase  is  not  a,  22. 

CONDITIONAL  SETTLEMENT, 

held  a  security  for  money,  when,  25. 

CONDITIONAL  SUEEENDEE, 

admission,  when  taken  by  mortgagee  on,  158. 
covenants  for  payment  and  title,  how  taken,  159 — 161. 
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CONDITIONAL  SUEEENDEE--c(m<tntied. 

entry  on  court  toUb,  rights,  &c.  of  partiee  before,  161. 

mortgages  by,  157 — 159. 

defeasance,  separate  deed  of,  157. 

necessity  for,  158. 

right  of  mortgagee  to  compel,  161. 

stamp  on,  1540,  1555. 

to  such  uses  or  tnists  as  mortgagee  shall  appoint^  lord  need  not 
accept,  but  bound  by  acceptance,  159. 

OONPIEMATION, 

of  disentailing  assurance,  385,  387. 

of  infant's  contract  void,  365,  366. 

of  lease,  by  mortgagee,  699. 

of  mortgage  tdtra  vires  by  company,  490. 

of  reversionary  securities,  638. 

of  scheme  of  arrangement  by  company,  1153. 

OONPLIOT  OF  LAWS, 
bottomry  bonds,  1522. 
debenture  trust-deed,  497. 

CONSENT, 

bankrupt,  possession  by,  of  chattels,  with,  of  "  true  corner,*'  194. 

trade  carried  on  by,  with,  of  trustee,  197. 

benefice,  mortgage  of,  requires  what,  458. 

disentailing  assurance  made  without,  of  protector  of  settlement, 
384. 

dispensation  with,  of  husband,  to  wife's  disposition,  329. 

equitable  assignment  of  debt  or  fund  does  not  require  holder's, 
1516. 

mortgagee's,  to  sale  by  Court  does  not  affect  his  priority,  1134. 

novation  requires  creditor's,  1476. 

of  tenant  for  life  to  investment  of  trust  funds,  532. 

to  mortgage  after  alLenation  of  life  estate,  393. 

CONSIDEBATION, 

biU  of  sale,  statement  of,  in,  237.    See  Bills  of  Sale  Aors. 

debenture,  statement  of,  in,  484. 

evidence  of,  in  foreclosure  action,  1043. 

fraudulent  conveyance  within  27  Eliz.  c  4,  for  want  of,  621.    8ee 

i^SULTTDULENT  CONVBYAITOB. 

guaranty,  when  void  for  want  of,  88,  103. 

inadequate,  conveyance  held  in  fraud  of  creditors  for,  whether, 

595. 

undue  influence,  how  far  implied  from,  627. 

of  forbearance,  capitalization  of  interest  in,  whether  valid,  142. 

partly  illegal,  648. 

payment  of,  whether  mortgagee  must  prove,  1043. 

receipt  for,  in,  or  endorsed  on  mortgage  deed,  121. 
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CONSIDERATION— confwtteci. 

release  of  mortgage  deed  without,  effect  of,  1425. 
transfer  of  mortgage,  840. 

CONSIGNEE, 

secured  creditor  in  bankruptcy,  when,  1099, 

CONSOLIDATION, 

abolished  by  Conveyancing  Act,  1881,  how  far,  883,  884. 

against  what  persons,  876. 

as  between  one  mortgagee  and  one  mortgagor,  876. 

transferee  of  several  mortgages  and  mortgagor, 
876. 

assign  of  equity  of  redemption,  877,  881. 

bankruptcy  trustee  of  mortgagor,  879. 

devisee  of  mortgagor,  880. 

dowress  not  bound,  880. 

equities  of  redemption,  assignee  of  all,  877,  878. 

of  one  of,  877. 
assignees,  several,  of,  877. 

heir  of  mortgagor,  880. 

partnership  firm,  883. 

remainderman,  882. 

surety,  880. 

tenants  in  common,  882. 

cesser  of  one  mortgage  determines  right  of,  883. 

Conveyancing  Act,  effect  of,  884. 

costs,  mortgagee  deprived  of,  for  setting  up  groundless  claim  for, 
1198. 

default  on  all  securities  necessary  to,  874. 

different  mortgagees,  882. 

mortgagors,  881. 

doctrine  of,  statement  of,  873. 

equitable  mortgagee,  right  of,  to,  874. 

foreclosure  action,  right  may  be  set  up  in,  874. 

fraudulent  preference  affects  right  of,  when,  879. 

insurance  company,  where  mortgages  are  in  names  of  different 
trustees,  883. 

judgment  creditor,  875. 

legal  estate,  effect  of  possession  of,  875. 

mortgage  by  trustees  must  not  contain  clause  for,  420. 

mortgagor  cannot  compel,  875. 

notice  of  assignment  of  equity  of  redemption  immaterial,  878,  879. 

to  pay  off  one  mortgage  does  not  affect  right  of,  883. 

of  bill  of  sale  with  mortgage  of  land,  none,  875. 

partnership  firm,  none  against,  when,  883. 

redemption  action,  right  may  be  set  up  in,  874. 

order  of  right  of,  where  several  assignees  of  mortgagor, 
879. 

registration  may  give  prior  right  to,  875. 
VOL.  II.— C.  3  P 
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CONSOLIDATION— «»rfintierf. 

sale  Tmder  power  by  mortgagee  does  not  affect  his  right  of,  874. 

of  one  property  does  not  oust  right  of,  874. 

eecnrities  of  different  natnres,  875. 

seyeranoe  of  mortgagee's  interest  determines  right  of,  883. 

stay  of  proceedings  under  7  G^.  IL  c  20... 891. 

tacking  distingaished  from,  873. 

tenant  for  life  and  remaindermen,  882. 

tenants  in  common,  none  against,  when,  882. 

title  to  one  estate,  defectiye,  876. 

transferee  of  mortgage,  as  against  assignee  of  equity  of  redemp- 
tion, 881. 

nsoal  proyision,  not  a,  884. 

Tolontary  settlement  of  one  estate,  882. 

OONSTEUOnVB  NOTICE, 

abstention  from  proper  inquiry,  1826. 

act  of  bankruptcy,  1945. 

Act  of  Parliament,  when,  1342. 

action  is  not,  980. 

actual  notice  of  some  facts  may  bind  party  wiih,  of  other  facts, 
1327,  1338. 

advertisement  in  newspaper  is  not,  1342. 

agent,  through,  1326,  1346. 

attestation  of  deeds,  1336. 

bankruptcy,  act  of,  1345,  1346. 

notice  of  intention  to  commit,  not  notice  of, 
1346. 

company,  purchase  of  shares  in,  is  notice  of  incorporating  statute, 
1339. 

Conyeyandng  Act,  1882,  s.  3,  restricts,  1327. 

copyholds,  copies  of  admissions  to,  should  be  required,  1342. 

counsel,  notice  through,  1348. 

court  rolls  of  manors,  1342. 

decree,  how  far,  1345. 

deed,  notice  of,  is  notice  of  contents,  1328. 

collateral  agreement,  1331. 

coyenants  in,  1332. 

entail,  1334. 

inaccurate  recital  on  reference  in  deed,  1330. 

incumbrances,  general  recital  as  to,  1329. 

reference  to  particular,  1329. 

inquiry,  whateyer  puts  party  on,  is,  1326,  1338. 

lease,  facts  stated  in  surrender  of  prior,  from  later  lease, 
1333. 

of  charity  lands,  yoid  for  improyidence,  1332. 

renewal  of,  by  different  lessor,  1329. 
lessee's  coyenants,  &c.  from  underlease,  1332. 
lessor's  titie,  from  lease,  1331. 
parties,  description  of,  1329. 
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00N8TBUOTIVE  NOTICE— ^onimMed. 

deed,  notice  of,  is  notice  of  contents — continued. 

payment  oft  of  disclosed  charge,  proof  of,  necessary,  1334. 

recitals,  1329. 

settlement,  equities  under,  1333. 

informal  articles  for,  1334. 
non-performance  of  consideration  for,  1333. 
post-nuptial,  1333. 
statement  that  no,  ousts,  1334. 

trust,  not  from  joint  account  clause,  1334. 

underlease  is  notice  of  coyenants,  &c.  of  head  lease,  1332. 

wife's  concurrence  in  conyeyance  by  husband,  1329. 
deeds,  notice  by  puisne  incumbrancer  to  produce,  1342. 
definition  of,  1325. 

distinction  between,  and  actual  notice,  1325. 
doctrine  of,  stated,  1326. 
fiduciary  position  of  mortgagor,  1341. 
lien  of  solicitor,  notice  of  action  is,  of,  1345. 
lia  pendens,  1343. 

motiyes,  no  notice  of,  imputed,  1352. 
official  position  of  mortgagor,  1341. 
partial  notice  or  information,  1337. 
possession  or  occupation  of  property,  1339 — 1341. 

mortgagee  in,  1341. 

stranger's,  1339. 

tenant's,  inquiry  as  to  payment  of  rent,  &o.  when  property  is 
in,  1340. 
under  undisclosed  lease,  1339. 

with  option  of  purchase,  1340. 

tenants  in  common  as  partners,  1340. 

vacant,  1340. 

vendor's,  with  lien  for  unpaid  purchase-money,  1340. 

what,  is  sufficient  to  affect  with  notice,  1339. 

presumption  of,  may  be  rebutted,  1336. 

recitals  in  deed,  how  far,  1329. 

solicitor  or  other  agent,  notice  to,  how  far  binding  on  client  or 
principal,  1346. 

actual  notice  imputes  constructive  notice  to  principal,  1346. 

agent  of  country  solicitor,  1348. 

clerk  of  solicitor,  1348. 

collusion  of  solicitor  with  party  interested,  1352. 

communication  of  notice  to  client  immaterial,  1349. 

directors  of  company,  misapplication  of  funds  by,  1352. 

evidence  of  title,  omission  to  require,  1349. 

fraud  on  solicitor's  part,  effect  of,  1350. 

mortgagor  acting  as  mortgagee's  solicitor,  1347. 

same  solicitor  acting  for  both  parties,  1347. 

transaction,  notice  must  be  in  same,  1348. 

material  to,  1349. 
what  will  constitute  solicitor  mortgagee's  agent,  1347. 

3f2 
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CONSTEUOnVE  NOTICE— con<tntt€<f. 

solicitor's  lien,  notice  of  suit  is  notice  of,  1346. 
solicitors,  liability  of,  in  respect  of,  1352. 
stranger,  possession  of  land  by,  1889. 
tenancy,  of,  1332. 
title,  matters  affecting,  1334. 

appointments  under  powers,  1335. 

payment  to  son  on  appointment  by  father,  1336. 
commencement  of,  from  what  time,  should  be  required,  1337. 
complete,  what  is,  1835. 
copyholds,  admission  to,  1342. 
deed,  attestation  of,  1336. 

execution  of,  irr^^ular,  1336. 
intended,  subsequently  executed,  1336. 
defect  in,  1388. 
documents  not  connected  with,  1336. 

notice  imputed  of  all,  material  to  title,  1334. 
l^gal  estate  outstanding,  1338. 
reversion,  1338. 

root  of  title,  what  is  proper,  1338. 
trustee,  deposit  by,  of  share  certificates,  1341. 
renewal  of  lease  by,  1341. 

OONTEAOT, 

by  married  woman,  effect  of,  354. 

for  mortgage,  by  tenant  for  life,  402. 

mortgage  by  vendor  after,  postponed  to  puiohase,  1257. 

of  life  assurance,  nature  of,  303. 

of  suretyship.    See  Sxjbety. 

ratification  of  infant's,  void,  365. 

receiver's,  liability  on,  973. 

sale  of  ship  free  from,  282. 

CONTRIBUTION, 

between  co-defendants  for  costs,  1161. 
between  several  owners  of  equity  of  redemption,  792. 
charge  of  debts,  effect  of,  793,  794. 
common  demand,  793. 

fund,  794. 
copyholds  and  freeholds  descending  differentiy,  793. 
devise  of  several  estates  to  different  persons,  793. 

to  same  person,  793. 
interest,  795. 
rule  stated,  792. 
foreclosure,  bar  of  right  to,  bars  right  of,  1082. 
surety's  right  to,  from  co-sureties,  107,  111. 

CONTECBUTOEY  MOETGAGE, 
trustees  must  not  lend  on,  544. 
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CONVEESION, 

trust  for,  deyolution  of  mortgage  debts,  how  affected  by,  866. 
Locke  King's  Act  does  not  apply  to,  786. 

CONVEYANCE, 

absolute,  fraudulently  obtained,  treated  as  mortgage,  2o. 

with  condition  for  re-purchase,  23. 

actual  or  executory,  effected  by  mortgage,  6—9. 

by  mortgagee  selling  under  power  of  sale,  925.    See  Power  of 
Sai<e. 

defectiye,  action  by  mortgagee  to  make  good,  811. 

fraudulent,  against  creditors,  in  bankruptcy,  599.     See  Bane- 

RUPTOT. 

under    13    Eliz.  c.   5... 590.      See 
Fraudulent  Convetanobb. 

purchasers,  under  27  Eliz.  c.  4... 621.    See 
Fraudulent  Conyeyanges. 

of  legal  estate,  equitable  mortgagee  may  comx>el,  when,  887. 

mortgagee  paid  off,  compellable  to  execute,  52. 

presumption  of,  after  lapse  of  time,  654. 
of  lunatic's  property,  order  for,  372. 
on  sale  by  Bankruptcy  Court  of  mortgaged  lands,  1115. 

by  mortgagee,  under  power,  925.    See  Power  of  Sale. 
vendor's  lien,  after,  1393. 

CONVEYANCEB, 

Hen  of,  on  papers,  1407. 

CONVICT, 

mortgage  of  property  of,  376. 

reoonyeyance  by  administrator  of  mortgagor,  1447. 

vesting  order,  in  case  of  mortgagee,  unnecessary,  1447. 

COPYHOLDS, 

admission  of  mortgagee, 

death  of  mortgagor  before,  162. 

heir  of  mortgagee  may  daim,  162. 

lord  cannot  compel,  159. 

mortgagee  not  usually  admitted,  158. 

mortgagor  remains  tenant  till,  158. 

of  friendly  society,  587. 

of  trustee  for  building  society,  571. 

relation  back  of,  161. 

to  uses,  as  mortgagee  appoints,  159. 
admission  to,  constructive  notice  by,  1342. 
after-acquired,  mortgage  of  manor  passes,  178. 
appointment  by  married  woman,  of,  342. 
conditional  surrender,  mortgages  by,  157. 

defeasance,  separate  deed  of,  157. 

necessity  for,  158. 

right  of  mortgagee  to  compel,  161, 
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C0TYB.OLDB— continued, 

ooyenant,  deed  of,  for,  or  on  sturender,  159. 

deposit  of  copies  of  court  rolls,  mortgage  by,  65. 

devise  of  mortgage  of,  859. 

ejectment,  mortgagee  not  admitted,  cannot  maintain,  161. 

enfranchisement,  charges,  statntorj,  for,  1391. 

effect  of,  on  mortgage  of  copyholds,  163. 

mortgage  for,  398. 

right  of  mortgagee  to  obtain,  162. 

entail  of,  bar  of,  381. 

equity  of  redemption  in,  is  legal  assets,  674. 

mortgage  of,  163. 

release  of,  to  mortgages,  162. 

fines  and  expenses,  covenants  for  payment  of,  160. 

foreclosure  by  mortgagee,  of,  161,  1014. 

fraud  on  mortgagee,  avoidance  of  subsequent  surrender  on  admit- 
tance, 162. 

fraudulent  conveyance  of,  within  stat.  27  Eliz.  c.  5... 621. 

insurance  on  mortgages  of  copyholds  for  lives,  161. 

licence  of  lord,  for  lease  of,  710. 

Locke  King's  Act  and  amending  Acts  include,  787. 

manor,  mortgage  of,  passes  surrendered,  178. 

marshalling,  and  freeholds,  before  3  &  4  Will.  4,  c.  104... 796. 

mortgage  of,  form,  &c.,  159,  160. 

mortgagee  enfranchising,  charge  in  favour  of,  399. 

mortgagor  may  hold  courts,  178. 

notice,  court  rolls  amoxmt  to  constructive,  whether,  1342. 

reconveyance  of  mortgaged,  1429. 

registration  of  assurances  of,  not  necessary,  1261. 

sale,  statutory  power  of,  express  charge  in  deed  of  covenant  will 
give,  160. 

satisfaction  of  mortgage  to  building  or  friendly  society,  by  entry 
on  register  or  court  roUs,  585,  589. 

stamp  duty  on  mortgage  of,  1540,  1555. 

title,  statutory  covenants  for,  whether  implied,  160. 

transfer  of  mortgage  of,  845. 

vesting  order  as  to,  1443,  1450,  1452. 

OOEPOEATION, 

charging  order  on  stocks  or  shares  of,  1383. 
mortgages  by  municipal,  462. 

C0BPU8, 

annuity,  when  charged  on,  425.    See  Ohabgb. 
tenant  for  life  paying  off  mortgage,  charge  of,  on,  425. 

COSTS, 

action  for,  by  mortgagee,  will  not  lie,  1194. 

addition  of,  to  security,  as  against  puisne  incumbrancers,  1193. 

appeal  as  to,  1196. 
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OOSTS— eonftnu^d. 

apportionment  of,  between  seyeral  estates,  1205. 

building  society,  mortgagee  entitled  to,  572. 

contribution  between  co-defendants  for,  1161. 

debenture  holder's  right  to,  1206. 

diBckiming  defendant,  when  entitled  to,  1207.    See  AccoiTNTS. 

discretion  of  Court  as  to,  1196. 

equitable  mortgagee,  rights  of,  1196. 

future,  mortgage  to  solicitor  for,  1165. 

general  costs  allowed  to  mortgagee  notwithstanding  misconduct, 
1202. 

inquiry  as  to  extra  costs  of  mortgagee,  1209. 

interest  on,  when  allowed  to  mortgagee,  1216. 

judgment  creditor  of  mortgagee  entitied  to,  1205. 

"  just  allowances,"  1210  et  eeq, 

lien  of  solicitor  of  mortgagee  for,  1406. 

of  mortgagor  for,  1436. 

And  see  LiBN. 

misconduct  of  mortgagee  depriving  him  of,  1196. 

rendering  him  liable  to,  1197  e^  ieq. 

And  see  Acxx)inrrs. 

mortgage  of  lunatic's  property  for,  371. 

of  settled  land  to  raise,  412. 

to  solicitor  to  secure,  1164,  1165. 

mortgagee's  rights  and  liabilities  as  to,  1193  ef  ^eg.  See  AooOTTllTS. 

of  foreclosure  action,  1061.    And  see  AoooxrKTS. 

of  judgment  against  surety,  1210,  1211. 

of  negotiating  mortgage,  1214. 

of  partition  of  equity  of  redemption,  658. 

of  perfecting  legal  mortgage,  1215. 

of  raising  portions,  how  payable,  447. 

of  redemption  action,  760.    And  see  AooouNTS. 

of  sale,  abortive,  1218. 

in  bankruptcy,  1121. 

of  ship,  282. 

of  stop  orders,  1300. 

of  taldng  possession  of  ship,  280. 

of  transfer  of  mortgage,  by  whom  payable,  848. 

one  set  of,  only  allowed,  when,  658,  1206. 

paramount  titie,  person  claiming  under,  not  liable  to,  1205. 

pledgee  entitied  to,  1492. 

profit,  solicitor  mortgagee's  right  to,  1213. 

receiyer,  retainer  by,  of,  97p. 

restraint  on  anticipation,  payment  out  of  property  subject  to,  of, 
351. 

secured  creditors  in  banknptcy,  right  of,  to,  1110. 

solicitor,  mortgage  to,  for,  631,  1164. 

right  of,  to  profit,  631,  1213. 

surety's  rights  as  to,  1215. 
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taxatirjnaf,  1191. 

after  mortgage  to  tolidtor  for  coats,  631,  116i. 
tender  of  mortgage  moneya  moat  inchide,  740. 
tnisteea  entitled  to,  of  application  for  aanction  to  mortgage,  41du 

for  debenture  holders,  1140. 

maj include  in  mortgage  debiooata  of  naaing  Taaaey,  443. 

COXTSSEL^ 

lien  4if  oonTejrancing,  1407. 
notice  to,  binds  diant,  1346. 

OOTJNTEBPABT, 

of  lease,  delirery  to  mortgagee  of,  700. 

COUNTY  BBIDGES  ACT, 
mortgages  under,  466. 

COUNTY  COUNCILS, 

bonowing  powers  of,  generally,  472. 

for  erection  and  repair  of  oonnty  bridges,  466. 
for  purposes  of  Innatic  asyhuns,  467. 

COUNTY  COUBT, 

admimstration  actions,  jurisdidion  in,  1124. 

transfer  of,  to,  1129. 
bankruptcy,  jurisdiction  in,  1096. 
loreclosore  action  in,  1035. 
pension  of  judge  of,  assignable,  316. 
possession,  summary  proceedings  by  mortgagee  for,  684. 
redemption  action  in,  746. 
vesting  orders,  1460. 
winding  up  of  companies,  jurisdiction  in,  1141. 

COUPON,  606.    See  Debsntubes. 

COUBT  BOLLS, 

copies  of,  mortgagee  should  require  production  of,  1342. 
notice  not  imputed  to  mortgagee  from,  1342. 
receiver,  delivery  to,  of,  964. 
satisfaction  of  mortgage,  entry  of,  on,  1429. 

COVENANTS, 

against  assignment,  Ac.  of  lease,  mortgage  is  breach  of,  172. 

inouml>rano6S,  marshalling,  how  affected  by,  600. 
bill  of  sale,  what,  may  be  inserted  in,  246 — 249. 
for  further  assurance,  160,  152. 
for  insurance  against  fire,  146,  175. 
for  payment  of  fines  in  respect  of  copyholds,  160. 
of  premiums  of  life  assurance,  308. 
to  named  person,  in  debenture,  499. 
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for  perfectmg  disentailing  assurance,  387.    See  TENANT  IN  Tail, 
for  personal  payment  of  annuity,  effect  of,  36. 
for  personal  payment  of  mortgage  moneys,  120. 

absence  of,  right  of  redemption  not  affected  by,  9. 

annuity  deed  Held  mortgage  by  reason  of,  36. 

bar  of  action  on,  by  Statutes  of  Limitation,  989.    See  Limita- 
tions, Statutes  of. 

bill  of  sale  may  contain,  245. 

by  married  woman,  362. 

collateral,  not  essential  to  mortgage  security,  9. 

"continuance  of  security,*'  of  interest  during,  how  construed, 
96. 

form,  &c.  of,  120. 

implication  of,  10. 

lunatic's  property,  mortgage  of,  whether  contains,  373. 

personal  representative  liable  on,  988. 

specialty  debt  created  by,  9. 

transaction  (purchase  or  mortgage)  explained  by,  26. 

trustee-mortgagors  do  not  usually  give,  444. 

Welsh  mortgage  does  not  usually  contain,  10,  31. 
for  renewal  of  lease,  by  mortgagor,  174. 
for  replacement  of  stock,  42. 
for  tifle,  express,  160. 

statutory,  160,  176. 
in  leases  of  lands  in  mortgage,  liability  of  mortgagee  under,  693. 

with  whom  made,  696,  709. 
in  mortgage  of  lunatic's  property,  373. 
stamp  duty,  1666,  1666. 
to  appoint  to  creditor,  68. 
to  settle  or  charge  lands,  liens  under,  1406. 

OOVEETUEE, 

disability  of,  mortgage,  how  far  prevented  by,  326. 

removed  by  Married  Women's  Property  Act,  1882, 

And  «ee  Marktet)  Woman. 

CBEDITOBS, 

appropriation  of  payments  by,  1233. 

assurances  to  delay  or  defeat,  690.    See  Fkattdulent  Convey- 
ances. 
insurable  interest  of,  302. 
mortgagee's  interest  liable  to,  869. 
trust  deed  for,  action  to  enforce  does  not  bind  as  lie  pendens,  1343. 

excepted  from  Bills  of  Sale  Acts,  212. 
will,  appointment  of  debtor  as  executor  of,  1427. 
winding-up  of  company,  rights  in,  of,  1 147. 


1618  INDEX. 

0B0P3.    See  GsowiNa  Obops. 

OEOWN, 

Acoountant  to,  1388. 

claim  of,  attaches,  when,  1387. 

equities,  prior,  hind,  1387. 

escheat  to,  661.    See  Escheat. 

extent  hy,  marshalling,  how  affected  hy,  798. 

notice  to  redeem  after,  730. 
Land  Transfer  Act,  666. 

Locke  King's  Act  and  amending  Acts  bind,  789. 
purchaser  paying  off  mortgage  paramount  to  Grown  debt,  1468. 
priority  of,  over  subsequent  mortgagees,  &c.,  1387. 
redemption  action  by,  716. 
registration  of  Crown  debts,  1388. 

County  Begistries,  1389. 

Crown  Suits  Act,  1388. 

Ireland,  1389. 

Land  Charges  Act,  1900,  under,  1389. 

re-registry,  1388. 

searches  for  Crown  debts,  1388. 
stamp  duty,  1551. 

CUEEENCY, 

tender  must  be  made  in  what,  736. 

OUEEENT  ACCOUNT, 

mortgage  to  secure,  appropriation  of  payments,  none  under,  1233. 
surety  for,  death  of,  effect  of,  1232. 

CUETESY,  TENANT  BY.    See  Tenant  by  Ctotest. 

CUSTODY  OF  TITLE  DEEDS, 

right  to,  827  et  seq.    Aiid  see  TiTLE  Deeds. 

CUSTOM, 

freight  fixed  by,  where  no  agreement  as  to,  285. 
of  bankers,  as  to  debentures  to  bearer,  501. 
Stock  Exchange,  501. 
trade,  freight  fixed  by,  when,  285. 

partner's  authority  limited  by,  523. 
reputed  ownership  by,  191. 

OUSTOMABY  FBEEHOLDS. 
not  part  of  manor,  178. 

CUSTOMABY  HEIB, 

of  mortgagee,  admission  of,  162. 

foreclosure  by,  1017. 

necessary  party  to  foreclosure  action,  when,  1024, 
1025. 

of  mortgagor,  redemption  action  by,  717. 
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OUSTOMS  ANNUITY  AND  BENEVOLENT  FOND, 
mortgagee  by  member  of,  316. 

DAMAGES, 

for  breaob  of  agreement  for  mortgage,  58. 

to  iaaue  or  take  debentoree,  507. 
ooUisioii,  maritime  lien  for,  1418,  1533. 
loss  of  mortgage,  836. 
pledge,  1492. 
lessee  evicted  by  mortgagee  may  claim,  against  mortgagor,  699. 
sale,  improper,  by  mortgagee  under  power,  916,  921. 
surety's  right  to,  for  principal's  default,  102. 

DATE, 

bill  of  sale,  execution  of,  affidavit  must  state,  258. 

priority  by,  of  registration  of  deeds,  &c.,  1258  et  seq.    And  see 
Beoistsation. 

priority  in  equity  by  order  of, 

delay  in  asserting  rights,  no  postponement  by,  1256. 

debentures,  successive  series  of,  1309. 

equities  must  be  equal,  1256. 

equity  and  equitable  interest  distinguished,  1257. 

fraud  of  mortgagor,  effect  of,  1257. 

judgment  creditor  takes  subject  to  prior  equities,  1256. 

legal  estate,  incumbrancer  parting  with,  1257. 

legal  mortgage  prevails  over  equity  prior  in,  1234  et  9eq.    See 
liEGAL  Estate. 

notice  of  incumbrance  on  land  unnecessary,  1254. 

prior  equity  of  any  kind  must  prevail,  1256. 

satisfied  term,  1255. 

shares  in  companies,  mortgages  of,  1290. 

vendor,  mortgagee  of,  after  contract,  postponed  to  purchaser, 
1257. 

DEANEEY, 

mortgage  of,  under  Ecclesiastical  GomnussionerB  Act,  460. 

DEATH, 

of  mortgagor  before  decree  absolute,  1064. 

of  one  of  joint  mortgagees  before  decree  absolute,  1064. 

surety's  liability  not  determined  by,  100. 

DEBENTUEE  STOCK, 
interest  on,  505. 
irredeemable,  505. 
nature  of,  505. 
power  to  borrow  on,  505. 
priority  of  subsLsting  securities  over,  1308. 
security  created  by,  nature  of,  505. 
stamp  duty,  1545, 
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DEBENTURES, 

abroad,  trust  deed  to  secure,  charged  on  lands,  497. 

acceleration  of  payment  of,  on  de&ult  as  to  interest,  proTiso  for, 
valid,  504. 

accounts  of  loan  capital,  518. 

acknowledgment  of  indebtedness  by,  496. 

action  by  debenture  holders  before  winding-up,  1137. 

during  winding-up,  1146. 

trustees  of  coyering  deed,  1140. 

after-acquired  property  may  be  charged  by,  614. 

agreement  by  one  holder  does  not  bind  others,  895. 

to  issue,  506. 

take,  507. 

ambiguity  in,  evidence  to  explain,  490. 

Bills  of  Sale  Acts  do  not  apply  to,  219. 

Bills  of  Exchange  Act,  debenture  may  bo  "promissory  note*' 
within,  500. 

blank,  in,  503. 

bonds,  506. 

bonus  shares  cannot  be  given  as  inducement  to  take,  489. 

books  of  company,  debenture  holders'  receiver  not  entitled  to,  515. 

boTTowing  powers  of  companies,  482.    See  CoHPAinss. 

calls,  charge  on  future,  515.     See  CaIjLS. 

charge  to  secure,  how  created,  497. 

compromise  by  majority  of  debenture  holders,  498. 

consideration  for,  statement  of,  484. 

coupons  annexed  to,  505. 

income  tax  on,  payable  abroad,  506,  n. 

stamp  duty  on,  none,  505. 

covenants  for  payment  to  named  person,  499. 

"debenture,'*  meaning  of  term,  495. 

debenture  stock,  505. 

debt,  past,  may  be  secured  by,  486,  487. 

taken  over  from  founder,  may  be  secured  by,  492. 

deed  not  necessary  to  validity  of,  496. 

delivery,  transfer  by,  500. 

depositee  of,  may  prove  for  full  amount,  489. 

directors,  articles  may  vest  power  to  issue,  in,  490. 

issue  of,  for  benefit  of,  491. 

may  take,  for  loan  by  them,  491. 

discount,  issue  of,  at,  valid,  489. 

value,  director  may  take  debenture  at,  491. 

equities,  release  of,  by  company,  501,  502. 

estoppel,  negotiability  of,  by,  502. 

floating  security,  nature  of,  511. 

after-acquired  stock  in  trade,  514. 

chattels,  charge  of,  by  way  of,  does  not  require  registration, 
514. 

dealings  with  property  after  issuing,  513. 
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floatmg  seourily,  nature  of — coniintied. 

default,  eyidenoe  of  no,  purchaser  of  lands  entitled  to,  513. 

mere,  does  not  render  charge  specific,  613. 

execution  creditors,  good  against,  514. 

land,  charge  of,  by  way  of,  is  interest  in  land  under  Statute 

of  Frauds,  514. 

notice  to  debtor  of  company  inoperatiye,  512. 

priority  of  mortgagee  of  specific  asset,  513. 

solicitor's  lien,  513. 

specific,  becomes,  when,  512. 

what  expressions  sufficient  to  create,  511. 

winding-up  before  time  for  payment,  effect  of,  513. 

foreclosure,  right  of,  whether  incident  to,  1021,  1137. 

formalities  prescribed  by  articles  must  be  observed,  488.    ^ 

instalments  of  money  agreed  to  be  advanced  on,  507. 

interest  on,  504. 

irredeemable,  504. 

issue  of,  contrary  to  statute,  void,  485. 

discount,  at,  489. 

meaning  of,  496. 

pursuant  to  arrangement  before  formation,  490. 

single  debenture  or  series,  496. 

to  pay  off  debentures  falling  due,  484,  485. 

Joint  Stock  Companies  Arrangement  Act,  1154. 

lien  of  trustee's  covering  deed  for  expenses,  1400. 

liquidator,  realization  of  securities  by,  1147. 

mortgage  debentures,  what  are,  496. 

Mortgage  Debenture  Acts,  518. 

Mortmain  Acts,  561. 

option  to  call  for,  60,  504. 

peipetual  and  terminable  distinguished,  504. 

power  of  sale,  statutory,  not  implied  in,  900. 

power  to  issue,  495. 

priorities  as  between,  1307 — 1312. 

as  to  joint  stock  companies,  1309. 

additional  security  taken  by  individual  holder,  1309. 

date  of  issue,  priority  of  successive  series  according  to, 
1309. 

first  charge  on  assets,  jurisdiction  to  order  money  to  be 

raised  by,  1309. 

floating  security,  priority  of  specific  mortgage  over,  1311. 

fraudulent  preference,  avoid  priority,  1311. 

limit,  prescribed,  issue  beyond,  1309. 

partial  excess  of,  1309. 

modification  of  priorities,  power  to  company  to  make, 
1310. 

omission  by  company  to  register  does  not  affect,  519. 

'*  one  man  company,"  debentures  of,  1811. 
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DBBENTUEES— continued. 

priorities  as  between — continued. 

as  to  joint  stock  companies — continited, 

pari  passu  charges,  1309. 

second  issue  before  all  of  first  taken  up,  1310. 

winding-up,  inquiries  in,  as  to  priorities,  1312. 

as  to  railway  companies,  1307. 

debenture  stock,  no  priority  between  holders  of,  1307. 

first  charge  on  gross  receipts,  priority  of  debentures 
being,  1307. 

special  Acts,  debentures  issued  under,  1307,  1308. 

statutory  provision  as  to  priorities,  1307. 

surplus  lands,  claim  to  payment  out  of  proceeds  of,  1307. 

receiver,  appointment  of,  at  instance  of  holders  of,  895,  953 
et  seq. 

redemption  of,  conditions  as  to,  strictly  construed,  489. 

registered  form  of,  499. 

with  coupons  annexed,  600. 

registration  of,  517. 

deposit  of  securities  with  registrar,  519. 
inspection  of  register,  519. 
omission  to  registe;r,  effect  of,  519. 
transfers  to  be  registered,  520. 
under  Companies  Act,  1862... 519. 

Companies  Act,  1900.. .520. 

Companies  Clauses  Act,  517. 

Mortgage  Debenture  Acts,  518. 

remedies  of  debenture  holders  before  winding-up, 

proceedings  by  holders, 

action  on  covenant,  894. 

all  debenture  holders,  plaintiff  must  sue  on  behalf  of, 
1138. 

appeal  by  person  not  party,  none,  1139. 

books  of  company  not  seizable,  1140. 

daim  in  writ  or  summons,  1139. 

declaration  of  charge,  1139. 

default,  no  action  before,  1137. 

unless  under  special  circumstances,  1138. 

discontinuance  of,  1138. 

dissentient  holder  to  be  made  defendant,  1139. 

foreclosure,  holder  entitled  to,  1137. 

holder  party  to  action  for,  1033,  1138. 

originating  summons  for,  1140. 
injunction  against  execution  creditor,  1140. 
parties  to  action,  1033,  1138. 
plaintiff  must  sue  on  behalf  of  all  holders,  1138. 

who  should  be,  1139. 
receiver,    appointment  of,    895,   953  ti  seq.     And   see 
Bbobiveb. 
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BEBENTUEES— con*tnM€<i. 

remedies  of  debenture  holders  before  wiading  vLp—eonHntted, 

proceedings  by  holders — continued. 

sale  by  tnistees,  enforcement  of,  894,  1187. 

power  of  Court  to  order  at  any  time,  1140. 

under  power,  1 137. 

single  debenture  holder  cannot  bind  others  by  agreement, 

895. 

may  bring  action,  895,  1137. 

proceedings  by  trustees,  894,  1140. 

action  on  covenant,  894,  1137. 

parties  to  action,  1033,  1140. 

refusal  of  trustees  to  sue,  1140. 

remedies  of  debenture  holders  during  winding-up, 
action  against  director  or  promoter,  1148. 

by  creditor,  application  to  restrain,  1148. 

in  foreign  country,  1148. 

leave  to  bring,  or  proceed  with,  1021,  1145. 

appeal  from  refusal  of  leave,  1146. 

Bankruptcy,  transfer  of  proceedings  to,  1148. 

distress,  leave  to  bring,  1146. 

foreclosure,  1021. 

liquidator,  realization  of  security  by,  1147. 

power  of  sale,  leave  to  proceed  under,  1147. 

proof  in  winding-up,  1149. 

stay  of  proceedings,  1145,  1147. 

scheme  of  arrangement  binds  holders  of,  1152. 

series  of,  creating  pari  passu  charge,  496. 

single  debenture,  496. 

stamp  duty  on,  1545. 

on  promissory  note  purporting  to  be  a  debenture, 
496. 

terminable  and  perpetual  distinguished,  504. 

to  bearer,  500. 

action  by  holder  in  his  own  name,  503. 

custom  of  bankers,  501. 

of  Stock  Exchange,  501. 

discharge  of  company  by  delivery  of,  502. 

estoppel  of  denial  of  holder's  title,  502. 

negotiable  instruments,  whether,  500. 

may  be  framed  so  as  to  have  incidents 
of,  501. 

question  determined  by  English  law, 
501. 

transfer  of,  500. 

free  from  equities,  501,  502. 

without  writing,  502. 
tmst  deed  to  secure,  remedies  under,  503, 
voting  by  holders  of,  1155. 
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tnut  deed  to  secue,  nature  and  effect  of,  497. 

action  to  enforce,  894,  1137. 

foreign  land,  chaige  on,  how  enforoed,  497. 

fonn  of  deed,  498. 

majority  of  debenture  holders,  power  of,  to  bind  all,  498. 

no  iasoe  of  debentures,  operation  of  deed,  where,  499. 

power  of  sale,  may  be  inserted  in,  498. 

single  debenture  holder  cannot  compel  trustees 
to  exercise,  1137. 

vendor's  lien  excluded  by  taking,  as  consideration,  1397. 

winding-up  of  company, 

debentures,  delivery  up  of,  not  compellable  until  payment  in 

full,  1150. 

instalments  of  loan  on,  cease  to  be  payable  on, 
607. 

provable  for  full  amount,  1152. 

floating  security  becomes  specific  on,  512. 

register,  right  to  inspect,  determined  by,  519. 

DEBTOBS  ACT,  1869, 

imprisonment  under,  no  extinguishment  of  debt,  886. 

DEBTS, 

acceptance  of  part,  effect  of,  1427. 

acknowledgment  of.    See  LncrrATioKs,  Statutss  of. 

administration,  no  distinction  in,  between  specialty  and  simple 
contract,  1129. 

admission  of,  for  collateral  purpose,  does  not  imply  covenant  for 
payment,  10. 

ante-nuptial,  of  married  woman,  liability  for,  356,  359. 

mortgage  to  secure,  359. 

barred  by  bankruptcy,  giving  new  security  for,  619. 

charge  of,  as  giving  executors  power  to  mortgage  realty,  420. 

debentures  may  be  given  for  past,  487. 

for  debt  taken  over  from  founder,  492. 

direction  to  pay,  421. 

to  raise  out  of  rents,  &c.,  money  to  pay,  428. 

equitable  assignment  of,  1513.     See  Htpothecatioit. 

escheat  to  Crown  is  subject  to,  666. 

to  lord  of  manor,  is  subject  to,  666. 

executor,  first  duty  of,  is  to  pay,  413. 

private  debt  of,  mortgage  to  secure,  void,  416. 

exoneration,  under  former  law,  774. 

under  Locke  Sing's  Act,  785. 

And  see  Exoneration. 

gaming  and  wagering,  securities  for,  641  et  seq, 

interest  on,  right  of  mortgagee  to,  in  administration  action,  1127. 

tenant  for  life  must  keep  down,  659. 

judgment,  Locke  Eing's  Act  and  amending  Acts  include,  790. 

postponed  to,  of  ancestor,  1369. 
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marahaUing,  796 — 808.    See  Mabshallino. 

mortgagee's  interest  liable  to  payment  of  his,  869. 

mortgages  imply,  10. 

mortgages  of,  317. 

"absolute  assignment"  within  Judicatore  Act,  whether,  321, 
322. 

admission  of  account  by  debtor,  318. 

future  debts,  assignment  of,  317. 

inquiry  as  to  amount  owing  to  mortgagor,  318. 

notice  of  assignment,  319. 

payable  infuturo^  proof  for,  in  bankruptcy,  1113. 

power  of  attorney  to  sue,  whether  should  be  inserted  in,  320, 
322. 

power  to  compound  debt,  319. 

protection  of  mortgagee  against  liability  to  sue,  318. 

sub-mortgage,  848  et  seq.    And  see  Sxtb-Mobtoage. 
of  ancestor  or  testator,  mortgage  of  infant's  property  for,  363. 

paramount  to  judgment,  1369. 
pledge  not  valid  without,  1483. 
preferential  debts,  1311. 
promise  not  to  enforce,  does  not  release,  1425. 
proof  for,  in  administration  action,  1129.    See  ADMnnsTRATiON 

OF  ASSBTS. 

bankruptcy,  1109.     See  Baitkeuptot. 

proof  for,  in  winding-up,  1149.    See  Winding-tjp. 

racing,  securities  for,  641. 

release  of,  what  amounts  to,  1424  et  seq, 

rents  and  profits,  direction  to  raise  money  out  of,  for  payment  of 
428. 

sale  for  payment  of,  what  words  authorize,  421. 

specialty  and  simple  contract,  rank  equally,  1129. 

specialty,  mortgi^  creates,  when,  9. 

recital  alone  does  not  create,  10. 

And  see  Specialty  Debts. 

surety,  rules  as  to  exoneration,  as  applied  to,  783. 

tacking  bond,  1252. 

simple  contract,  1252. 

voluntary  security  given  for,  is  teudulent  preference,  610. 

Welsh  mortgage  implies,  how  far,  31. 

DEOTi  A  RATION, 

of  priorities,  no  terms  imposed,  1258. 
of  trust, 

Bills  of  Sale  Acts  apply  to,  when,  204,  251. 

charge,  equitable,  created  by,  62. 

estate  tail,  not  barred  by,  380. 

DEOBEES, 

administration,  executor's  power  to  mortgage  not  affected  by,  415. 

VOL.  II.— c.  •  3  o 
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foredoeare,  abaolute,  1062  d  mj. 

nUi,  1045  et  seq. 

receipts  by  mortgagee  after,  1159, 1220. 
notioe,  how  far,  1345. 

Wiring  prevented  by,  to  settle  prioiitiefl,  1243. 
what,  bind  as  lispendenSf  1343. 

DEEDS, 

absence  of,  as  affecting  pnonty  of  mortgagees,  1353.    See  Titlb 
Deeds. 

arrangement,  of,  202. 

attested  copy  of,  deposit  of,  not  soffident  to  create  charge,  72. 

base  fee,  enlargement  of,  by,  384. 

concealment  of,  from  abstract,  54. 

consideration  for,  proof  of,  1043. 

debenture  need  not  be  by,  496. 

deliyery  of,  for  purpose  of  preparing  mortgage,  70. 

on  mortgage,  mortgagee  should  require,  827. 

on  redemption,  1435. 

order  for,  in  foredosuxe  action,  1068. 

And  see  Title  Deeds. 

deposit  of,  mortgage  by,  64—76.    See  Deposit  ov  Deeds. 

estate  tail  cannot  be  barred  except  by,  378. 

grant,  express,  to  mortgagee,  828. 

immoral  consideration,  security  given  on,  must  be  by,  647. 

lien  of  solicitor  on,  against  mortgagee,  1406. 

mortgagor,  1436. 

loss  of  mortgage,  evidence  in  foreclosure  action  as  to,  1043. 

missing,  inquiry  by  mortgagee  as  to,  1357. 

mortgagee  should  require  delivery  of,  827. 

notice  of,  is  notice  of  contents,  1328.    And  see  OoKSTEUOnvB 
Notice. 

partner  cannot  bind  firm  by,  523. 

powers  of  sale,  &c.,  statutory,  impUed  only  in  mortgages  by,  903. 

priority  by  possession  of,  1353.    See  Title  Deeds. 

production  of,  by  mortgage  in  redemption  action,  753,  833. 

soHcitor  subject  to  Uen,  1407. 

registration  of,  1258.    See  BEOiSTRATioir. 

specialty  debt  cannot  be  released  except  by,  1424. 

stamp  duty  on,  not  otherwise  charged,  1556. 

surrender  of  copyholds,  conditional,  accompanied  by,  159. 

titie  to  land,  none  by  possession  of,  65,  66. 

undertaking  to  hold,  as  security,  effect  of,  63. 

unstamped,  is  objection  to  titie,  1552. 

DEFAULT, 

consolidation  in  absence  of,  none,  874. 

foreclosure  order  in  absence  of,  will  not  be  made,  1021. 
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DEFAULT— con<t«M«d. 

interest,  in  payment  of,  ground  for  foredosure,  1022. 
of  receiyer  in  passing  aoconnts,  972. 
possession  by  mortgagor  till,  proviso  for,  676. 

DEFEASANCE, 

bill  of  sale,  collateral  security  is  not,  to  a,  251. 

with,  to  be  on  same  paper,  251. 
conveyance  with,  mortgage  by  way  of,  113. 
intention  to  execute  contemporaneous,  parol  evidence  as  to,  28. 
shares  in  company,  transfer  of,  accompanied  by  deed  of,  291. 
subsequent,  void  at  common  law,  3. 
surrender  of  copyholds  with  separate  deed  of,  167. 
warrant  of  attorney  with,  80. 

DEFEASIBLE  PTJECHASB, 

absolute  conveyance  fraudulently  obtained  treated  as  mortgage,  25. 

with  agreement  for  re-purchase,  23. 

agreement  for  lease  in  default  of  payment,  23. 

re-purchase  not  acted  on,  24. 

conditions  strictly  enforced,  23. 

covenant  for  payment,  material  as  explaining  transaction,  26. 

distinction  between,  and  mortgage,  22. 

expenses,  payment  of,  by  grantor  raises  presumption  against,  25. 

interest,  payment  of,  raises  presumption  of  mortgage,  25,  27. 

mutuality  of  remedies  on,  none,  27. 

notice  of  intention  to  re-pnrchase,  stipulation  as  to,  effect  of,  26. 

parol  evidence  of,  admissible,  27. 

possession  by  grantee,  inmiediate,  evidence  of,  26. 

length  of,  material  to  explain  transaction, 
26. 

purchase-money,  devolution  of,  on  re-purchase,  27. 

time  for  re-purchase,  essence  of  contract,  23. 

imdervalue,  evidence  of  mortgage,  25. 

PEFEOnVE  ASSUEANCB, 

acquisition  of  good  title  by  mortgagor,  811. 

action  to  determine  rights  under,  811,  812. 

covenant  for  further  assurance,  152. 

equitable  incumbrances  and  first  inchoate,  no  relief,  811. 

heir  of  mortgagor,  when  compellable  to  make  good,  811. 

legal  security  will  prevail,  811. 

notice;  mortgagee  without  notice  of  prior,  811. 

tenant  in  tail,  mortgage  by,  of  base  fee,  153,  812. 

DEFENCE, 

admissions  in,  reviving  debt  by  *'  acknowledgment,"  1087. 
costs,  mortgagee  liable  for,  of  setting  up  groundless,  1201. 
pleadings  must  raise,  of  bar  by  Statutes  of  Limitation,  1043, 1082. 

of  denial  of  mortgagee's  accounts,  1042. 
of  fraud,  1043. 

of  purchase  for  value  without  notice,  1324. 
3o2 
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DEFENDANT, 

oo-delendants,  lis  pendens  proteots  rights  of,  1343. 
disolaiming,  entitled  to  costs,  when,  1207 — 1209. 

DEFICIENOY  OF  ESTATE, 
to  meet  annuity,  427. 

costs  in  administration  action,  1134. 

debts  of  deceased  person,  role  in  case  of,  1130. 

DELAY, 

enforcing  secuiity,  in,  813. 
following  assets  prevented  by,  419. 
opening  foreclosure,  application  for,  1072. 
priority  of  mortgagee  not  affected  by,  in  enforcing  rights,  1256. 
sale  by  Court,  application  for,  in  bankruptcy,  1118. 
And  see  Laohes. 

DELIVEEY, 

debentures,  transfer  of,  by,  500. 

foreclosure  action,  order  in,  for,  of  lands,  1066. 

of  title  deeds^  1068. 

of  gaming  securities,  644. 

of  goods.  Bills  of  Sale  Acts  apply  to  mortgage  with,  whether, 

201,  202. 

not  to  order  for,  213. 

of  pledge,  1483.    See  Pledge. 

of  title  deeds,  mortgagee  entitled  to,  827,   1068.      See  TrruB 

Deeds. 

purchaser  from  mortgagee  may  require,  925,  927. 

receiyer  entitled  to,  of  mortgaged  property,  963. 

DEMAND, 

coyenant  for  repayment  on,  in  bill  of  sale,  245. 

entry  into  possession  by  mortgagee  where  money  payable  on,  817. 

notice  to  redeem,  right  to,  barred  by,  730. 

surety  may  be  sued  though  no,  97. 

DEMISE, 

freeholds,  mortgage  of,  by,  and  sub-demise,  113. 

by,  for  term  of  years,  114. 
leaseholds,  mortgage  of,  by,  164.    See  Leaseholds. 

DEPOSIT  OF  DEEDS,  &c., 

of  agreement  for  lease,  terms  of  lease  altered  after,  74. 

of  certificate  under  Land  Transfer  Act,  72. 

of  copies  of  court  roUs,  mortgage  of  manor  by,  65. 

of  debentures,  proof  for  full  amount  secured,  under,  489. 

of  deeds, 

accretions  to  mortgaged  property  included  by,  74. 
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DEPOSIT  OF  DEEDS,  &c.— continued. 

of  deeds — continued. 

advance  by  third  person  not  covered  by,  76. 

farther,  whether  covered  by,  70. 

all  deeds  need  not  be  delivered,  71. 

all  property  comprised  in  deeds  is  included,  73.  | 

by  company,  488.  I 

executor,  75,  416,  419. 

heir  or  devisee,  75. 

husband  and  wife,  76. 

I>artners,  524,  525. 

stranger,  75. 

surety,  67. 

tenant  for  life,  74. 

trustee,  75,  419,  1256. 

vendor  before  completion,  1398. 

conflict  of  laws,  73. 

copy,  attested,  deposit  of,  not  sufficient,  72. 

covenant  in  lease  against  alienation,  whether  broken  by,  173. 

depositee  not  liable  on^  164. 

declaration  of  charge  in  favour  of  mortgagee,  1045. 

delivery  for  purpose  of  preparing  mortgage,  70. 

equitable  charge  created  by,  51. 

evidence  of  intent  to  secure  debt  by,  70. 

further  advances  by,  71. 

of  property  included  in  charge  by,  73. 

to  control  or  explain  memorandum  of,  67. 

foreclosure  by  mortgagee  by,  1014. 

foreign  land,  whether,  may  be  charged  by,  73. 

fraudulent,  effect  of,  75. 

removal  of  deeds  by  mortgagors,  72. 

farther  advances  covered  by,  whether,  70,  71. 

goodwill  included  in  charge  by,  74. 

interest,  1180. 

lease,  deposit  of,  by  landlord,  held  to  charge  fee  simple,  72. 

covenant  against  assignment,  whether  broken 
by,  173. 

granted  pursuant  to  deposited  agreement,  74. 

renewal  of,  74. 

legal  mortgage,  lender  entitled  to,  67. 

Limitations,  Statute  of,  993. 

limited  owner,  deposit  by,  effect  of,  74. 

Locke  King's  Act  and  amending  Acts  include,  786. 

loss  of  deeds  deposited,  70. 

memorandum  accompanying,  67,  68. 

conditions  of,  strictly  enforced,  68. 

deposit  without,  creates  valid  charge,  65. 

mistake  in,  effect  of,  72,  73. 

parol  evidence  to  control  or  explain,  67. 
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DEPOSIT  OF  DEEDS,  &o.^continued. 
of  deeds — continued, 

memorandum,  purpose,  enlargement  of,  68. 

rate  of  interest,  where  no,  1180. 

registration  of,  1263. 

stamp  duty,  1542,  1556. 

without  actual  deposit,  67. 

knowledge  of  creditor,  76. 

notice  to  redeem  not  necessary,  729. 

parol  agreement  for  security  by,  void,  66. 

part  of  deeds,  effect  of  deposit  of,  71. 

partner  may  bind  firm  by,  whether,  524,  525. 

prior  e(luities  are  paramount  to,  when,  75,  76. 

priority  of,  made  without  notice,  1320. 

power  of  appointment  not  exercised  by,  75. 

property,  what,  included  in  charge  by,  73. 

receipt  for  purchase-money,  deposit  of,  72. 

reoeiyer,  946. 

remoTal  of  deeds  by  debtor,  fraudulent,  effect  of,  72. 

renewed  lease  subject  to  charge  by,  74. 

rent,  depositee  of  lease  not  liable  for,  164. 

retainer  of  deeds  by  debtor,  effect  of,  76. 

sale  by  Court,  mortgagee  by,  may  obtain,  1117,  1118.    And 
see  Sale  by  Ooubt. 

security,  intent  to  give,  essential  to  charge  by,  68. 

presumption  that  deeds  are  deposited  as,  69. 
solicitor  of  creditor,  deposit  with,  further  adyances  coyered 

by,  71. 
immediate  charge  created 
by,  70. 
of  debtor,  deposit  by,  fraudulent,  75. 

with,  effect  of,  70. 
retainer  by,  of  part  of  deeds,  71,  72. 
Statute  of  Frauds  does  not  ayoid,  64 — 66. 
Bub-mortgage  by,  849. 
surety,  deposit  as  indemnity  to,  67. 
transfer  of  mortgage  by,  848. 
trustee,  deposit  may  be  with,  76. 

yerbal  agreement  for  further  adyance  on  security  of  subsist- 
ing, 71. 
without  deposit,  yoid,  66. 
yesting  declaration,  67. 
of  fund  in  Court  to  coyer  expenses  of  sale,  1059. 
of  receipt  for  purchase-money,  charges  land,  72« 
of  securities  as  coyer  for  gambling  in  stocks,  &c.,  644. 
of  share  certificates,  by  trustee,  1341. 

mortgagee  by,  1289. 
with  transfer,  295. 
without  transfer,  297. 


INDLX.  1631 

DBETVATIVE  MOETGAGES, 

acoonnts  directed,  in  case  of,  1051. 
parties  to  redemption  actions,  741. 

DBSOmPTION, 

of  grantor  of  bill  of  sale,  242,  259. 

of  property,  in  order  for  delivery  of  possession  in  foreolosxuo 
action,  10iS7. 

of  witness  to  affidavit  of  bill  of  sale,  261. 
DETEEIOEATION  OF  MOBTaAQED  PBOPBETY.    See  Wasti. 

DEVISE, 

of  equity  of  redemption,  668. 

of  mortgage  estates  now  inoperative,  858. 

exception  as  to  copyholds,  859. 

former  law  as  to,  861—857.    See  Leqal  Estatb. 

DEVISEE, 

of  mortgagee,  wben  made  party  to  forecloenre  action,  1024, 1025. 

when  entitled  to  foreclosure,  1017. 
of  mortgagor,  consolidation  against,  880. 

DEVOLUTION, 

of  equity  of  redemption  in  copyholds,  667,  668. 

in  freeholds,  667. 

in  personalty,  669. 

of  legal  estate  in  mortgaged  property ,  851. 

by  former  law,  851. 

from  7th  August,  1874,  to  1st  January,  1882... 856. 

under  Conveyancing  Act,  1881... 858. 

under  Friendly  Societies  Act,  586. 

of  mortgage  debt,  862.    And  see  Mobtgage  Debt. 

of  surplus  proceeds  of  sale  by  mortgagee  under  power,  929. 

union  of  mortgagee's  estate  with  equity  of  redemption,  effect  of, 
870. 

DIBEGTOBS, 

accepting  bill  of  exchange  without  authority,  489. 

action  by  debenture  holders  against,  1148. 

articles  may  vest  borrowing  powers  in,  490.    See  Oohfaky. 

borrowing  tUtra  v%re$y  liability  of,  479. 

liability  for  exceeding  borrowing  powers,  489.    See  GoMFAlTY. 

lien  of,  for  moneys  advanced  for  purchase  of  land,  1401. 

misapplication  of  funds  by,  constructive  notice  of,  1352. 

mortgage  to,  by  company,  omission  to  register,  519. 

notice  to,  by  mortgagee  of  shares,  effect  of,  1291. 

to  company,  through,  1352. 
purchase  of  debentures  at  imdervalue,  by,  843. 
qualification  of,  mortgage  of  shares  does  not  affect,  650. 
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DISCHARGE, 

of  cBar^iTi^  order,  I3J^ 

of  incnincraiice.  power  of  taiaiLt  &>r  life  to  zsae  nunej  far,  400l 

of  CLOCtgag^  of  icip,  i^'i 

to  friendly  aocfetj-,  br  recopt  qdmawl,  569. 

life  wnranrf^  company  mtrtM  to  pnni  oi,  128S. 
Off  foceifcr,  9*75. 

ol  fforety,  90— d^    S»  Sukstt. 
ol  TendofB  Hen,  by  taking  jecmitj,  1396b. 

DISCLAnCEB, 

by  baokniptcy  tmatee  of  mortgagor,  169,  1101.    Sm  T.wajm^ 
by  defendant,  enthles  ium  to  costs,  whoi,  1207. 
by  married  woman,  ol  power,  513. 

DISCOUNT, 

allowance  of,  by  bonding  society,  on  Babsciqitiaiia,  576l 
iasne  of  debentures  at,  489,  490. 

DISCOVERY, 

by  mortgagee  of  deeds,  7d3. 

from  defendant  pleading  porchaae  for  Talue  witfaoot  notioe,  1324. 

in  redemption  actions,  7^3. 

of  gaming,  Ac.  debta,  secorities  for,  646. 

of  mortgage,  mortgagee  whether  bound  to  make,  1316. 

DISENTAILING  ASSURANCE, 

acknowledgment  by  married  woman  of,  379. 
eorenant  by  mortgpeigor  to  perfect,  387. 

DISMISSAL  OP  REDEMPTION  ACTION, 
equiralent  to  foreclosnre,  767. 

DISTRESS, 

bill  of  sale  no  protection  against,  233. 

by  receiyer,  941,  968. 

fixtures  not  generally  liable  to,  132. 

marshalling,  798. 

mortgagee,  entry  into  possession  by,  after,  815. 

mortgagee  in  possession  may  distrain,  689,  693. 

mortgagor  may  distrain,  when,  694. 

restrained  from,  after  appointment  of  receiver,  941. 
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DISTBESS— conftnued. 

pledgee  entitled  to  discharge  of  claim  before,  1497. 
power  of,  avoidance  of,  by  Bills  of  Sale  Acts,  688. 

distinction  between,  and  mortgage,  7. 
rentcharge  recoyerable  by,  38. 
surety  discharged  by,  95. 
winding-up  of  company,  leave  in,  to  make,  1146. 

DISTRINGAS, 

notice  in  lieu  of,  1294.    See  Notice. 

DIVIDENDS, 

payment  of,  on  fund  subject  to  charging  order,  1386. 
proof  after,  in  bankruptcy,  1110. 

in  composition,  1114. 

in  winding-up,  1150. 

DIVOECE, 

effect  of,  on  wife's  power  to  dispose  of  property,  330. 

DOCUMENTS, 

affidavit  of,  by  mortgagee  on  redemption,  1435. 
material  to  title,  mortgagee  has  constructive  notice  of  all,  1334. 
not  connected  with  title,  constructive  notice  as  to,  1336. 
production  of,  by  mortgagee  of  lands  in  colony,  833. 

DOWEE, 

trustee  of  mortgagor  to  bar,  whether  party  to  foreclosure  action, 
1027. 

vesting  order  declaring  uses  to  bar,  1446. 

DOWEESS, 

consolidation  does  not  bind,  880. 
redemption,  right  to,  of,  718. 

DRAINAGE  ACTS, 
charges  imder,  1391. 

EARNINGS, 

future  receiver,  951. 

separate  property  of  married  woman,  343. 

EASEMENTS, 

sale  by  mortgagee  of,  over  imsold  land,  919. 

ECOLESIASTIOAL  OOMMISSIONEES  ACT, 
mortgages  under,  460,  461. 

ECCLESIASTICAL  PEBSONS  AND  COEPOEATIONS, 

agreement  by  incumbent  for  application  of  income  of  benefice  for 

benefit  of  creditors,  void,  456. 

for  giving  priority  to  judgment,  void,  468. 
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BOCLESIASnCAL  PEESONS  AND  COEPOiA.TIONS— «m«tnti«l. 

collateral  securities  may  be  yalid,  where  charge  yoid,  457. 

eyidence  not  admissible  to  impeach  charge  primd  facie  yalid,  468. 

Irish  benefice,  charge  on,  valid  during  life  of  grantor,  457. 

land  tax,  charge  on  benefice  in  fayour  of  incumbent  redeeming, 
457. 

mortgages  by,  of  benefice  with  cure  of  souls,  void,  455,  457. 

of  canonry,  456. 

of  compensation  by  retiring  incumbent,  456. 

of  pew  rents,  455. 

rectory  impropriate,  455. 

under  statutory  powers  for  building,  &a»  458— 461. 
warrants  of  attorney  by,  when  yoid,  457,  458. 

EDUCATION  ATJTHOEITIES, 
borrowing  powers  of,  473. 

EIK  TO  A  EEVEESION, 
stamp  duty,  1556. 

EJECTMENT, 

admission  to  copyholds  necessary,  for  mortgagee  to  bring,  161. 
mortgagee  of  tolls,  &c.,  whether  may  maintain,  509. 
receiyer  may  maintain,  against  tenants,  969. 

EMBLEMENTS, 

lessee  of  mortgagor  evicted  by  mortgagee  not  entitled  to,  697. 
mortgagee  on  entry  into  possession  entitled  to,  819. 

ENPEANCHISEMENT  OF  COPYHOLDS, 
effect  of,  on  mortgage,  163. 
mortgages  by  limited  owners,  &c.,  for,  398. 
right  of  mortgagee  to  obtain,  162. 

ENLARGEMENT, 
of  base  fee,  384. 
of  long  term,  657. 

ENTAIL.    Bee  Tenaitt  m  Tail. 

ENTRY,  POWER  OP, 

rentcharge  recoverable  by  means  of,  38. 

EQUITABLE  ASSETS,  673. 

EQUITABLE  ASSIGNMENT.    Bee  HYFOTHSOATioif . 

EQUITABLE  MORTGAGE, 

accoimts  taken  in  case  of,  1196. 

agreement  for  mortgage,  51,  59.    And  see  AoB-EXMBirr. 
company  may  give,  whether,  489. 
■    consolidation,  right  of,  under,  874. 
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EQUITABLE  M.OB,TQrAQtE— continued. 
ooets  of  perfeotmg,  64. 

light  of  mortgagee  to,  under,  1134,  1196. 
deposit  of  deeds,  51,  64.    And  see  Deposit  of  Deeds. 
effect  of,  at  law  and  in  equity,  8. 
entry  into  possession,  remedy  analogous  to,  under,  816. 
equity  of  redemption,  mortgage  of,  51  et  eeq.    See  Bedemption, 

liQTnTY  OF. 

foreclosure,  incident  to,  1014. 

future  advances  may  be  secured  by,  51. 

judgment  preferred  to  subsequent,  1239. 

postponed  to  prior,  1369. 

legal  estate,  best  right  to  call  for,  1237. 

action  to  compel  prior  mortgagee  paid  off  to  oonyey, 
52. 

injunction  to  restrain  mortgagor  from  parting  with, 
51. 

legal  mortgage  preferred  to  prior,  1235. 

power  of  attorney  may  create,  61. 

power  of  sale  under,  904. 

receiyer  may  be  appointed  at  instance  of,  946. 

sale  by  Court  at  instance  of,  1038. 

stamp  duty  on  security,  1542. 

tackmg.    See  Tjlcsinq, 

EQUITIES  EQUAL,  LAW  PREVAILS,  1234. 

EQUITY  OF  REDEMPTION.    See  Eedbmption,  Equity  of. 

EQUITY  TO  SETTLEMENT,  335. 
bar  of,  by  deed  acknowledged,  328. 
chattels  real  of  wife  are  subject  to,  332. 
choses  in  action  are  subject  to,  333. 
fund  in  Court  is  subject  to,  333. 
Married  Women's  Property  Act,  1882,  effect  of,  335, 346. 

ESGHEAT, 

to  Crown,  665. 

subject  to  debts,  666. 
Intestates  Act,  1884... 665. 
of  beneficial  interest,  665. 
of  equity  of  redemption,  665. 
of  mortgage  and  trust  estates,  none,  664. 
of  personalty,  666. 
prevents  foreclosure,  1076. 
to  lord,  666. 

ESTATE  DUTY, 

mortgage  by  trustees  for,  438. 

ESTATE  FOE  LIFE.    See  Tenaitt  fob  Life. 
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ESTATE  TAIL.    See  Tevabt  vob  Life. 

BSTOFFEL, 

attominent  daiue  efeates  tenancy  by,  688. 

by  receipt,  675. 

company  wlieii  bound  by,  492,  502. 

leaae  by,  702. 

mortgagee  cannot  diapnte  mortgagor's  title,  751. 

mortgagor  cannot  diapate  mortgagee's  title,  075. 

recitals,  117. 

tenancy  created  by,  693,  702. 

tenant  cannot  dispute  landlord's  title,  701 — ^703. 

EVICmON.    500  Ejxoimsht. 

EVIDENCE, 

accounts,  snichaige  and  falsification  of,  1163. 

constmetiye  notice  by  omitting  to  require,  of  title,  1349. 

costs,  mortgagor  liable  for,  for  adducing  nnneoeseary,  1200. 

foredosure,  in  action  for,  1043.    See  Foreclosube. 

opening,  on  production  of  fresh,  1068. 

parol,  admissibility  of, 

acknowledgment  of  debt,  1004. 

junbiguity  in  terms  of  security,  to  explain,  490. 

charge  on  benefice  primd  fade  valid,  impeachment  of,  458. 

deeds,  contents  of  missing,  83d. 

defeasance,  intention  to  execute  contemporaneous,  27. 

defeasible  purchase  or  mortgage,  27. 

deposit  of  deeds,  intent  to  secure  debt  by,  70. 

further  advances  by,  70. 

memorandum  accompanying,  68. 

property  included  in  charge  by,  71. 

equity  of  redemption,  who  entitled  to,  27. 

fraud,  29. 

lost  acknowledgment  of  debt,  1087. 

mortgage  deed,  1043. 

lunacy  of  mortgagor,  1044. 

merger,  intention  to  effect,  1463. 

mortgage  by  wife  to  secure  husband's  debt,  360. 

redemption,  right  of,  in  whom  vested,  29. 

release  of  mortgage  debt,  1424,  1426. 

suretyship,  to  establish  or  explain  nature  of  contract  of,  87, 
88. 

trust  of  mortgage,  862. 

voluntary  settlement,  consideration  for,  622. 

purchaser  from  mortgagee  may  require,  of  propriety  of  sale, 
whether,  916. 

vesting  order,  application  for,  to  be  supported  by  what,  1453. 
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EXOEPTIONS  TO  MOETQAGE, 
alimony,  315. 

annuities  pro  consilio  impendendo,  314. 
canonry  or  other  ecclesiastical  office,  316. 
church  livings,  315. 

commission  of  officer,  and  proceedB  of  sale  of,  314. 
emoluments  of  public  office,  314. 
officer's  pay,  314. 
pensions,  314. 

retiring  allowances,  314,  315. 
salaries  of  judges,  314. 

EXCHANGE, 

equality  of,  power  to  raise  money  by  mortgage  for,  400,  437. 
of  lands  in  mortgage,  consent  of  mortgagee  to,  whether  necessary, 
658. 

EXECUTION  OF  INSTEUMENTS, 

of  bill  of  sale,  affidavit  must  state,  258. 
of  mortgage  by  infants  under  order  of  Court,  363. 
on  behalf  of  lunatic,  373. 

EXECUTION  ON  JUDGMENT, 

charging  order,  effects  equitable,  1379. 

contract  to  issue  debentures  good  against,  507. 

Crown  may  levy,  670. 

enforcement  of  judgment  by,  670. 

eqtiitable,  670. 

equity  of  redemption  cannot  be  taken  in,  670. 

fixtures  not  liable  to  be  taken  in,  131. 

floating  security,  debentures  by  way  of,  good  against  creditor, 

512. 
mortgagee's  interest  may  be  taken  in,  869. 
pledgee  entitled  to  discharge  of  claim  before,  1497. 

EXECUTOES  AND  ADMINISTEATOES, 
acknowledgment  of  debt  by,  1003. 
administration,  mortgage  by,  valid  only  so  far  as  for  purposes  of, 

415,  416. 
administration  decree,  effect  of,  415. 

order  for  mortgage  of  estate,  415. 
administrator,  mortgaging  powers  of,  415. 

of   mortgagor,  joinder   as  party  in  foreclosure 

action,  1029. 
power  of  sale  may  be  given  by,  420. 
realty  cannot  be  mortgaged  by,  434. 
application  of  moneys  advanced,  415. 

appropriation  of  particular  fund  to  debts,  419. 
following  assets,  419. 
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£Z£CUTOBS  AND  ADMINISTBATOBa--<»iilHMu^ 

i^plicatioiL  of  moDfiyB  adnmoed — amtinueiL 

mortgmgee  not  bonnd  to  see  to,  genezalLy^  415. 

Tizider  Lord  St.  Leoxisrds'  Act,  43a. 
wiiere  defatiy  Ac  aze  dunrged  an.  iBttttf^ 
437. 

notice  of  impropnety  of  Loaiiy  417. 

aflRnt  of  executor  to  specific  legaej,  414. 

■twetii,  all  kznda  of,  may  be  mortgaged  by,  414,  419. 

decree  for  administration.  afEecta  ngftt  to  mortgage,  "viietber, 
415. 

following,  419. 

delay  may  prevent,  419. 
insolvent  estate,  415. 
inatitntion  of  action  does  not  prevent  dflalingH  mth,  415w 

banker,  deposit  of  aecmities  with,  by »  420. 

eonfiict  of  equities,  419. 

consent  of  Court  to  nwrtgage,  application  for,  415. 

consolidation  clause  in  mortgage  by,  not  allowable^  430. 

debt  of,  mortgage  to  secnre^  416. 

debts,  paymjent  of,  is  first  duty  ol,  413. 

deposit  ol  deeds  as  seenzity  by,  75,  419. 

to  secure  own  debt,  416. 

derolntion  of  mortgage  estates  on,  858. 

estate  doty,  money  to  pay,  may  be  raised  on  mortgage  by,  438. 

foredosizre  by,  1017. 

i^aiidnlent  dealings  between  mortgagee  and,  416,  417,  435. 

heir  of  mortgagee  a  trustee  for,  Sol. 

insolrent  estate,  mortgage  of  assets  yalid,  wbere,  415. 

leaseholds,  presumption  that  mortgage  of,  is  for  pnzposeB  ol  ad- 
ministration, 436. 

liability  of,  distributing  assets,  1126. 

misapplication  by,  of  loan,  mortgagee  not  generally  liable  for, 
413,  415. 

imbdng  in  same  mortgage  deceased's  own  piroperty,  417. 

mortgage  by,  of  personalty,  413. 

form  of,  419. 

of  assets  generally,  414. 

of  specific  legacy,  414,  416. 

power  of  sale  may  be  given  by,  420. 

special  provisions  not  to  be  inserted  in,  420. 

sabject-matter  of,  419. 

to  secure  own  debt,  416. 
mortgage  by,  of  realty,  420. 

authorized  by  charge  of  debts,  or  legacies,  420.   See  Chabob. 
direction  to  pay  debts,  421. 

to  raise  money  out  of  rents,  &c.,  428. 

under  Lord  St.  Leonards'  Act,  430. 

administrator  cannot  mortgage  realty,  434. 

application  of  loan,  mortgagee  whether  bound  to  see  to, 
436. 
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EXECTDTOBS  AND  ADMINISTBATOBS— con^tnuet^. 
notice  of  fraud,  417. 
of  trust,  418. 
of  unpaid  debts,  418. 
one  executor  may  mortgage,  420. 
parties  to  foreclosure  action  representing  mortgagee,  1024. 

mortgagor,  1027,  1028. 
to  redemption  action  representing  estate,  742. 
power  of,  to  mortgage  assets,  414. 

specific  legacy,  414,  416. 
to  sell  assets,  413. 
power  of  sale  may  be  giyen  to  mortgagee  by,  420. 
priyate  debt  of,  mortgage  to  secure,  yoid,  416. 
purchase  by,  at  imderyalue,  of  incumbrances,  841. 
redemption,  right  of,  718. 

residuary  legatee,  mortgage  by  executor  who  is  also,  416. 
specific  legacy,  mortgage  of,  by,  414. 

legatee,  mortgage  by  executor  who  is,  for  own  debt,  416. 
tender  of  mortgage  moneys  to,  before  probate,  732. 
title  deeds  of  leaseholds,  right  to,  of,  832. 

EXONEBA.TION, 

under  former  law,  personalty  primary  fund,  774. 

application  of  rule  generally,  774. 

to  Welsh  mortgage,  776. 

contrary  intention,  what  indicates,  775. 

eyidence,  parol,  not  admissible,  to  show,  775,  779. 

express  exoneration  from  debts,  776. 

implied  from  bequest  of  residue,  whether,  777. 

to  executors,  not,  777. 

to  tenant  for  life  of  realty,  776. 

to  trustees  though  also  executors, 
777. 

charge  of  debts  simply,  not,  775. 

of  legacies,  776. 

of  mortgage  debts,  776 

deyise  subject  to  debts,  not,  776. 

to  mortgage  debts,  not,  776. 

direction  to  pay  debt  out  of  part  of  realty,  777. 

funeral  expenses,  776,  778. 

suspension  and  reyiyor  of  liability  of  personalty,  778. 

personalty,  mortgagee  of  specific,  is  still  entitied  to,  785. 

exceptions  to  the  general  rule,  779. 

adoption  of  debt  by  heir  or  deyisee,  779. 

imder  Locke  Ejng's  Act,  mortgaged  property  primary  fund,  785. 

Act  and  amending  Acts  set  out,  785,  787. 

aggregation  of  charges,  788. 

application  of  Acts,  786. 

charges,  specific  only,  are  within  Acts,  786. 
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^EXONERATION— continued. 

under  Locke  King's  Act,  ftc.-— eonff ntiei. 

contrary  intention,  what  indicates,  790. 

absolute  deyise  with  direction  to  pay  debts  out  of  per- 
sonalty, not,  791. 

debts,  charge  of,  on  realty,  not  sufficient,  791. 

debts,  direction  to  pay  generally,  does  not  include  mort- 
gage debts,  790. 

in  exoneration  of  realty,  791. 

deyise,  specific,  of  part  of  mortgaged  premises,  not,  790. 

direction  to  pay  particular  incumbrance,  not,  as  to  others, 
791. 

sale  and  specific  application  of  proceeds,  trusts  for,  790. 

settlement,  limitations  in  strict,  not,  790. 

conyenion,  trust  for,  not  within  Acts,  786. 

copyholds  are  within  Acts,  786. 

Crown  bound  by  Acts,  789. 

deposit  of  deeds,  mortgage  by,  is  within  Acts,  786. 

equitable  charges,  789. 

interest,  795. 

judgment  debts  are  within  Acts,  790. 

leaseholds  now  within  Acts,  786. 

partnership  debt,  mortgage  to  secure,  789. 

personal  liability  not  imposed  by  Acts,  788. 

personalty,  mortgages  of  (other  than  leaseholds),  not  within 
Acts,  785,  786. 

and  realty,  mortgage  comprising,  not  within  Acts, 
788. 

pro  tanto,  exoneration,  792. 

yendor's  lien  within  Acts,  787. 

wills  made  before  Locke  King's  Act,  not  within,  786. 

wife's  right  to,  on  husband's  death,  from  mortgage  for  his  debts, 
360,  361. 

EXPECTANCY, 

married  woman  cannot  dispose  of,  except  under  Married  Women's 
Property  Act,  1882... 323. 

mortgage  of,  whether  yalid,  323. 


FACTOE, 

bill  of  exchange,  pledge  of,  1511. 

lien  of,  1507. 

pledges  by,  1501. 

possession  by,  reputed  ownership,  whether,  193. 

FAOTOES  ACT,  1501.    See  Pledge. 

PACTOEY, 

definition  of,  for  purposes  of  Bills  of  Sale  Acts,  216. 
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PALSIFIOATION, 

accounts,   of,  when  leave  will  be  giyen  for,   1162.     And  see 

AOOOXTNTS. 

FAMILY  AEEANGEMENT, 

mortgage  by  way  of,  rule  against  collateral  advantage  relaxed  in 
case  of,  21,  22. 

FELLOWSHIP, 

emoluments  of,  assignable,  whether,  315. 

receiver  of,  may  be  appointed,  815. 

FELON, 

administrator  of,  party  to  foreclosure  action,  1030. 
foredosure  whether  decreed  against,  1077. 

FEUDS, 

restrictions  on  alienation  of  land,  325. 
Statute  Quia  Emptorea,  326. 

12Car.n.  0.24.  .326. 

FINANCE  ACT,  1894, 

mortgages  by  trustees  under,  438. 

FINES, 

benefit  building  societies,  of,  added  to  principal,  574. 
copyholds,  payable  in  respect  of,  covenants  for  payment  of,  160. 
for  renewal  of  leases,  lien  for,  1401. 

mortgage  by  tenant  for  life,  393. 
by  trustees  for,  440. 
infant's  property  mortgaged  for  payment  of,  364. 

FINES  AND  EECOVEEIES, 

abolished  by  stat.  3  &  4  Will.  IV.  o.  74. .  .377. 
mortgage  by  tenant  in  tail,  377. 
of  wife's  lands  by,  327. 

FIEE  INSUEANCE, 

covenants  for,  in  mortgage,  175. 

statutory  provisions  as  to,  implied  in  mortgage  deeds,  147. 

FIXTUEES, 

bankruptcy,  *' chattels  personal"  in,  does  not  include,  136. 

remedy  of  mortgagee  against  trustee  in,  removing, 
135. 

reputed  ownership  in,  does  not  extend  to,  188. 

Bill  of  Sale  Acts,  what  are  chattels  within,  214.    And  see  Bills 
OF  Sale  Acts. 

distress  not  generally  leviable  on,  132. 

execution  not  leviable  on,  131. 

mortgage  fee  passes  what,  127. 

agricultural  fixtures,  135. 

all,  attached  to  soil  generally,  127. 

attached  after  mortgage,  128. 

VOL.  II. — C.  3  H 


J 


1642  INDEX. 

FIXTUBES— etm^tntMtf. 

mortgage  fee  paasee  wbat — continued, 

attached  for  temporary  pnrpoee,  131. 

moreable  parts  of  fixed  machinery,  130. 

tenant's  fixtures,  128. 

trade  machinery  attached   after  mortgage,    exoeptiona   in 
fayourof,  133. 

remoyal  of,  by  mortgagor,  mortgagee  may  restrain,  135. 

sale  of,  by  mortgagee,  apart  from  land,  not  allowable,  127. 

test  of  what  are,  129. 

what  are,  128,  129. 

what  are  not,  130. 

FLOATING  8E0UBITY, 

interest  in  land  within  Statute  of  Frauds  created  by,  514. 

nature  of,  611.    See  Debsntubes. 

priority  of  specific  mortgage  oyer,  613,  1311. 

registration,  charge  of  c^ttels  by  way  of,  requires,  512. 

when  a,  becomes  specific,  612. 

winding-up,  effect  of,  on,  613. 

FOBEOLOSUEE, 

absolute,  decree  for,  form  and  operation  of,  1062  et  seq, 

not  made  in  first  instance,  1045. 

accounts  in,  mode  of  taking,  1167  et  seq.    See  AocoTTirrs. 

of  mortgagee,  defence  contradicting,  1042. 

order  for  taking  on  decree  nisi,  1046. 

particulars  of,  1044. 

preliminary,  summons  for,  1046. 

right  of  defendant  to  insist  on,  1047. 

action  for,  cestui  que  trust  may  bring,  1016. 

is  not  for  recovery  of  land,  1039. 

adyowson  may  be  foreclosed,  1019. 

appeal,  enlargement  of  time  for  payment,  pending,  1063. 

bankruptcy  of  mortgagor  does  not  preyent,  1018,  1096. 

pendente  lite,  effect  of,  1032. 

valuation  of  security  in,  does  not  pre- 
vent, 1108. 

Bankruptcy  Court  can  order,  whether,  1098. 

chambers  in  Inn  of  Ckmrt,  may  be  foreclosed,  when,  1019. 

Chancery  Division,  assignment  to,  of  actions  for,  1035. 

collateral  securities,  enforcement  of,  before,  1023. 

colonies,  sale  in,  substituted  for,  1023,  1036. 

commencement  of  action  for,  1038. 

alternative  claim  for  sale,  1039. 

by  originating  summons,  1041. 

by  writ,  1039. 

claim  for,  delivery  of  possession,  1039. 

injxmction  against  parting  with  legal  estate, 

1039. 
personal  payment,  1039. 
receiver,  1041. 
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FOBEOLOSTJEB— con<tnue(2. 

oonsolidation  maj  be  claimed  in  action  for,  874. 

copyholds,  of,  161. 

costs,  action  for,  does  not  entitle  mortgagee  to,  1023. 

of  action  for,  allowed  to  mortgagee  in  redemption  action, 

1214. 
of  application  for  enlargement  of  time  for  payment,  1054. 

Oounty  Gonrt,  jurisdiction  of,  in  actions  for,  1035. 

bankruptcy  of  mortgagor  does  not  affect,  1036. 
wbere  action  must  be  brought,  1035,  1036. 

Grown,  escheat  or  forfeiture  to,  prevents,  1076. 
debenture  holder's  action  for,  1137 — 1140. 
declaration  of  charge  in  decree  nisi,  1045,  1139. 
decree  absolute  for, 

accounts,  further,  dispensed  with,  when,  1065. 

action  finally  disposed  of  by,  1065. 

affidavit  of  default,  1063. 

application  for,  delay  in,  1064. 

form  of,  1063. 

brief,  delivery  of,  to  registrar,  1065. 

death  of  mortgagor  before,  1064. 

one  of  joint  mortgagees  before,  1064. 

delivery  of  possession,  1066. 
title  deeds,  1068. 

inlant,  against,  1073. 

motion  for,  after  one  year  from  judgment,  1064. 

opening,  1068. 

parties,  no  joinder  of,  after,  1065. 

part  of  estate  not  sold  under  order,  1065. 

receiver  not  appointed  after,  946. 

registration  of,  when  necessary,  1065,  1066. 

rents,  receipt  of,  after  decree  nisi,  prevents,  when,  1065. 

service,  on  whom  necessary,  1064. 

vesting  order  refused  before,  1067. 

decree  nisi  for, 

accounts,  order  for  taking,  1046. 

action  for  redemption,  decree  no  defence  to,  1063. 

always  made  in  first  iostance,  1045. 

assessment  of  security  on  mortgagor's  bankruptcy,  decree 

should  show,  1046. 
declaration  of  charge,  1045. 
delivery  of  possession,  order  for,  1066,  1067. 
form,  common,  of,  1045. 
inquiry  as  to  priorities,  1053. 
payment  under,  1055. 

redemption,  price  of,  same  in  redemption  action  and,  1046. 
time  allowed  for,  1048  et  seq. 

allowance  of  one  only  usual,  1048. 

3h2 
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FOEECLOSTJEE--«)»<»nu«d. 

decree  nisi  for — continued, 

redemption,  time,  enlargement  of,  1053. 

ability  to  ]>ay  must  be  shown,  1055. 

conditions  of,  1054. 

farther   enlargement,  when   granted, 
1055. 

grounds  for  application  must  be  shown, 
1053. 

successiye  redemptions,  756,  1048. 

distinct  parts  of  estate,  separate  mort- 
gages, of,  1052. 

judgment  creditors,  1049. 

mortgagor  cannot  obtain,  1049. 

part  of  equity  of  redemption  vested  in 
first  mortgagee,  1052. 

personalty,  rule  as  to,  1050. 

postponement  of  prior  security,  1049. 

puisne  incumbrances  created  same  day, 

1049. 

persons  claiming 
under,  1049. 

sub-mortgagees,  1051. 

tenant  for  life  and  remaindemnan,  1050. 
default,  no  foreclosure  order  unless. after,  1021. 
deliTery  of  possession,  order  for,  1066. 
after  absolute  decree,  1067. 
before  trial  refused,  1067. 
conditional,  in  decree  nisi,  1066. 
description  of  property  in,  1067. 
ex  parte,  when  made,  1067. 
pleadings  should  daim,  1066. 
stock,  order  to  transfer,  1066. 
Testing  order,  1067. 

deliyery  of  title  deeds,  order  for,  1068. 
bond  fide  holder  without  notice,  1068. 
mortgagee  entitled  to  what  deeds,  1068. 
purchaser  paying  ofi  mortgage  entitled  to,  1068. 
deposit  of  deeds,  mortgagee  by,  declaration  of  charge  in  fayour  of, 

1045. 
foreclosure  by,  1014. 

equity  of  redemption,  mortgagee  of,  subject  to,  by  prior  mort- 
gagee, 53. 

evidence  in  action  for,  1043. 

accounts,  particulars  of,  1044. 
admission  of  mortgage,  &c.,  1043. 
consideration,  1043. 
entries  against  interest,  1043. 
loss  of  mortgage  deed,  1043. 
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FOEECLOSUEE— conitnuerf. 

evidence  in  action  for — continued, 

lunacy  of  mortgagor,  1044. 

proof  of  mortgage  deed  at  hearing,  1043. 

solicitor  and  client,  dealings  between,  1044. 

title  of  mortgagor,  investigation  of,  1044. 

undue  influence,  1044. 

felon,  whether  foreclosure  can  be  decreed  against,  1077. 

fraud,  defence  of,  pleadings  must  raise,  1043. 

future  calls  are  subject  to,  515,  1021. 

infants,  foreclosure  and  sale  against,  1073. 

absolute  decree  immediate,  where  interest  accrued  after  judg- 
ment, 1074. 

where  security  inadequate,  1074. 
adult  and  infant  defendants,  order  as  against,  1074. 
alternative  claims  for  foreclosure  or  sale,  1073. 
attaining  full  age  before  decree,  1075. 
boxmd  by  sale,  1076. 

day  to  show  cause,  when  allowed,  1073,  1076. 
discretion  to  order  sale,  1075. 
form  of  order,  usual,  1073. 
refusal  of  foreclosure  order,  1074. 
sale,  order  for,  now  generally  made,  1075. 

reference  to  chambers  as  to  advisability  of,  1073,  1075. 
showing  cause  by,  1074. 

stay  of  proceedings,  infant  not  entitled  to,  1074. 
Inns  of  Court,  jurisdiction  of,  how  far  affects,  1019. 
interest,  computation  of,  after  certificate,  1050. 

enlargement  of  time  for  redemp- 
tion, 1054. 
default  in  pa3rment  of,  is  sufficient  ground  for,  1022. 
Ireland,  sale  in,  substituted  for,  1036. 
judgment,  decree  is  not  a,  1130. 
jurisdiction  in  actions  for,  1035. 

of  Bankruptcy  Court,  1036. 
Land  Transfer  Act,  1066. 
Hen,  mere,  gives  no  right  of,  1014. 
Limitations,  Statutes  of,  in  bar  of,  1078  et  seq. 

See  LooTATiONB,  Statutes  of. 
liquidated  demand,  indorsement  of  writ  with,  1040. 
lunacy  of  mortgagor,  alleged,  proof  of,  1044. 
married  woman  may  be  foreclosed,  1076. 
master's  certificate,  confirmation  of,  1047. 

interest  after,  1050. 
objections  to,  1054. 
receipt  of  rent  after,  1053,  1069. 
mortgagor  retains  **  estate  *'  in  land  till,  650. 
opening  after  decree  absolute,  1068. 

ability  of  mortgagor  to  pay  must  be  shown,  1072. 
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FOEECLOSUEB— confinwed. 

opening  after  decree  absolute — conUnued, 
accounts,  further,  on,  1071. 

omissions  from  reoeiyers,  1073. 
attorney  of  debtor,  where  creditor  was,  1071. 
conduct  of  mortgagee  considered,  1070,  1073. 
delay  in  application  for,  1071. 
evidence,  adducing  fresh,  by  mortgagor,  1069. 
fraud  is  ground  for,  1068,  1070. 
lapse  of  time  no  bar  to,  1068. 

life  policy  falling  in  before  foreclosure  absolute,  1069. 
partial,  none,  1072. 
purchaser  from  mortgagee  liable  to,  1071. 

not  lightly  disturbed,  1072. 

receipt  of  rents  by  mortgagee,  1069. 
sale  to  person  entitled  to  redeem,  1070. 
under  power  after  foreclosure,  1071. 

originating  summons,  commencement  of  action  by,  1041 . 

service  out  of  jurisdiction  of,  not  allowed, 
1041. 

parties  to  action  for,  1023. 

partnership,  share  in,  528,  1019. 

pension,  1019. 

payment,  actual,  mortgagee  may  foreclose  till,  1022. 

covenant  for,  statement  of  claim  should  set  out,  1042. 

claim  for  personal,  in  writ,  1039,  1041. 

immediate,  when  mortgagee  entitled  to,  1039. 

injunction  against  trustee,  mortgagee  guilty  of  breach  of 
trust  receiving,  1055. 

power  of  attorney  to  receive  imder  decree,  1055. 

to  joint  mortgagees,  1055. 

undertaking  by  mortgagor  for,  effect  of,  1047. 
pleadings  in  action  for,  1042. 

accounts,  denial  of  mortgagee's,  1042. 

all  material  facts  should  be  stated,  1042. 

claim  for  personal  payment,  1042. 

counterclaim,  1042. 

defence  of,  bar  by  lapse  of  time,  1043,  1078. 
of  fraud,  1043. 

possession  of  mortgagee,  inquiry  as  to,  1042. 

statement   of    claim   should   state, 
1042. 
postponement  of  right  of,  1022. 
proof  in  administration  action,  after,  1133. 
redemption  action,  dismissal  of,  equivalent  to,  757. 

terms  of  redemption  same  in  both,  1046. 

reversionary  interest,  when  right  to  foreclose  arises,  1022, 
revivor  of  bar  of  right,  &c.,  1022, 
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PORECLOSTJEE-HJon<tnMed. 

right  to,  incident  to  mortgage,  14,  1013. 

when  first  ariBes,  1021. 

sale  in  Ueu  of, 

jurisdiction  to  order,  1036. 

order  for,  1056. 

And  $ee  SALE  by  Goxtbt. 

set-off,  claim  by  mortgagor  to,  1047. 

sab-mortgagee  may  foreclose,  1018. 

redemption  decree  binds,  1049. 

sommons  for  directions,  on,  1041. 

title  of  mortgagor  not  investigated  in  action  for,  1044. 

Testing  order  declaring  mortgagor  to  be  trustee  after,  1446. 

not  made  before  decree  absolute,  1067. 

Welsh  mortgage  gives  no  right  to,  31. 

who  may  foreclose,  1013  et  eeq. 

,  abroad,  mortgagee  of  land,  1020. 

absolute  grantee  subject  to  re-purdiase,  not,  27. 

bankruptcy  trustee  of  mortgagee,  1018,  1097. 

cestui  qtie  trust  where  mortgage  vested  in  trust,  1016. 

charge,  mere  holder  of,  not,  6,  14,  1014. 

registered  proprietor  of,  1014. 

charging  order  on  shares,  person  having,  1014. 

chattels  personal,  mortgagee  of,  whether,  1019. 

copyhold,  mortgagee  of,  161,  1014. 

creditors,  mortgagee  after  assignment  and  trust  for,  1018. 

isustomary  heir  of  mortgagee,  when,  1017. 

debenture  holder,  whether,  1020,  1137. 

deposit  of  certificate  of  shares,  1014. 

deeds,  mortgage  by,  1014. 

devisee  of  mortgagee,  when,  1017. 

distinct  mortgages,  holder  of  several,  1020. 

sums,  several  mortgages  of,  1016. 

equitable  mortgagee,  1014. 

floating  security,  holder  of  debenture  in  form  of,  1021. 

heir  of  mortgagee  under  former  law,  1017. 

joint  mortga^gees,  one  of  several,  1014. 

Land  Transfer  Act,   1876,  proprietor  of  registered  charge 
under,  46,  1014. 

leaseholds,  mortgagee  of,  by  demise,  1020. 

lien,  holder  of,  &c.,  mere,  not,  1014. 

m 

mortgagee  for  term  of  years,  1016,  1020. 
in  or  out  of  possession,  1013. 
partnership,  share,  mortgagee  of,  1014,  1019. 
pension,  mortgagee  of,  1019. 
personal  representatives  of  mortgagee,  1017. 
railway  shares,  mortgagee  of,  1019. 
registered  charge,  proprietor  of,  1014t 
shares,  1019t 
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who  may  foreclose — continued* 

sub-mortgagee,  1018. 

surety,  mortgagee  of  reversionary  interest  of,  not,  1020. 

term,  mortgagee  for,  witli  trust  for  sale,  of  fee,  1016,  1020. 

transferee  of  mortgage,  1018. 

trust  deed  collateral  to  mortgage  with,  1016. 

trustee  for  sale,  not,  1016. 

trustee-mortgagee,  1015. 
who  ought  to  be  parties  to  action  for,  1023. 

administrator  of  mortgagor,  1029. 

all  persons  interested  generally,  1023. 

assignees  pendente  lite,  whether,  1034. 

Attorney-General,  when,  1033. 

bankrupt  mortgagee,  not,  1031* 

bankruptcy  trustee  of  mortgagor,  1031. 

benefice,  patron  of  mortgaged,  not,  1030. 

co-mortgagees,  all  of  several,  1026. 

customary  heir  of  mortgagee,  when,  1029. 

debenture  holders,  1033. 

devisee  of  mortgagee,  when,  1024. 

disclaiming  defendants,  1023. 

dower,  trustee  of  mortgagor  to  bar,  1027. 

equity  of  redemption,  different  owners  of,  1030. 

purchaser  of,  1030. 

felon,  administrator  of,  1030. 

heir  of  mortgagee,  when,  1024. 

judgment  creditors,  1033. 

mortgagor  (generally),  1027. 

after  assignment,  not,  1027. 
of  part  of  estate,  1028. 

partners  of  mortgagor,  when,  1030. 

personal  representatives  of  mortgagee,  1026,  1026. 

mortgagor,  when,  1028 — 1030. 

prior  mortgagee  in  action  by  puisne  mortgagee,  1034. 

puisne  incumbrancers,  1032. 

surety,  whether,  1028. 

tenant  in  tail  of  equity  of  redemption,  1031. 

trustee  as  representing  cetitu%$  que  tnui,  1026. 

of  portions  term,  1031. 

where  action  brought  by  eeetuis  que  trust,  1025. 

by  puisne  mortgagee,  1034. 
by  sub-mortgagee,  1027. 

winding-up  of  company,  leave  to  bring  action  in,  1021. 

writ,  indorsement  of,  generally,  1038. 

specially  indorsed,  1040. 

FOREIGN  COUNTRY, 

action  by  debenture  holders  in,  1148. 
deposit  of  deeds  relating  to  land  in,  73. 
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POEEIGN  COTJET, 

maritime  lien,  by  decree  of,  1413. 

POEEIGN  POET, 

bottomrj  bond  may  be  giyen  in,  1531. 

POEEIGN  SECUEITIES, 
stamp  duty,  1543,  1544. 

FOEPEITUEE, 

condition  of,  relief  against,  in  equity,  11,  79. 

of  bond,  by  non-payment  of  mortgage  money,  79. 

equity  of  redemption  in  land,  665. 
of  lease,  relief  against,  165,  166,  168.  • 
of  mortgagor's  estate  at  common  law  on  default,  4. 
of  policy  of  life  assurance,  311. 

FOEGEEY, 

of  mortgage,  1317. 

of  receipt  in  discharge  of  mortgage,  1317. 

registration  of  deed  ayoided  by,  1269,  1270. 

PEAUD, 

absolute  conyeyance  reduced  to  mortgage  by,  25,  29. 

accounts,  costs  of  mortgagee  disallowed  in,  for,  1198. 

opening  for,  1161. 

anticipation,  restraint  on,  not  affected  by,  349. 

bottomry  bond,  relief  against,  for,  1532. 

chattels  retained  by  mortgagee,  eyidence  of,  183,  185. 

concealment  of  incumbrances,  54. 

constructiye  notice,  rules  as  to,  how  affected  by  solicitor's,  1349 
et  aeq. 

costs,  mortgagee  depriyed  of,  for  bringing  imfounded  charge  of, 
1196. 

creditors,  conyeyances  in  fraud  of,  within  13  Eliz.  c.  5... 590.    See 
Fratjdtjlent  Convbtanobs. 

defence  of,  pleadings  must  raise,  1163. 

deposit  of  deeds,  in,  75. 

deposited  deeds,  remoyal  of,  72. 

eyidence  as  to,  29. 

executor  and  mortgagee,  dealings  between,  in,  417,  435. 

foreclosure,  is  ground  for  opening,  1068. 

Prauds,  Statute  of,  does  not  coyer,  29. 

lease  by  mortgagor  to  mortgagee,  21. 

Limitation,  Statutes  of,  1092. 

married  woman,  restraint  on  anticipation,  not  affected  by  her,  349. 

misrepresentation  amounting  to,  1314. 

pleadings  must  raise,  1043,  1163. 

pledge,  possession  of,  acquired  by,  1488. 
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FBAUD— con^tnued. 

priority  of  mortgagee  lost  by,  1257,  1313. 

agent,  mortgagee  liable  for  fraud  of,  1314. 

bankruptcy,  ante-dating  mortgage  on  eve  of,  1813. 

charging  order,  opposition  to,  does  not  amount  to,  1317. 

concealment  of  incumbrance,  54,  1313,  1314. 

where  mortgagee  ia  counsel  or  solicitor,  1316. 

settlement,  1316. 

disclosure  of  mortgage,  mortgagee  unasked  not  bound  to 
make,  1316. 

forged  mortgage,  1317. 

securities,  substitution  of,  1317. 

registration  of  deed  avoided  by,  1269. 

release  of  equity  of  redemption  to  mortgagee  acquired  by,  20. 

security,  collusive,  1316. 

solicitor,  concealment  or  misrepresentation  by,  1314. 

fraudulent  use  of  deeds  depssited  with,  1315. 

taking  mortgage  in  his  own  name,  1316. 

reconveyance  obtained  by,  1317,  1434. 

release  of  equity  of  redemption  obtained  by,  20. 

reversionary  securities,  avoidance  of,  on  ground  of,  634. 

sale  in  bankruptcy,  no  order  for,  when  transaction  tainted  by, 
1117. 

settled  account  opened  for,  1162. 

suretyship,  contract  of,  how  affected  by,  89,  90. 

surrender  of  copyholds  avoided  for,  162. 

title  deeds,  deposit  of,  by  vendor  before  completion,  1353,  1363. 

parting  with,  by  mortgagee  in,  1359. 

retainer  of  jmrt  of,  by  mortgagor,  1364. 

return  of,  to  mortgagor,  obtained  by,  1368. 
vendor's  lien  lost  by,  1315. 
wife's  investment,  fraudulent,  of  husband's  money,  347. 

PBAXJDS,  STATUTE  OP, 

deposit  of  deeds  as  security  excepted  from,  64—66. 

floating  security  on  land  of  company  is  interest  within,  514. 

fraud  not  covered  by,  29. 

guaranty,  action  on,  88. 

tacking,  parol  agreement  for,  void,  58.  • 

FBAUDULBNT  OONVEYANOES, 
in  fraud  of  creditors  (13  Eliz.  c.  5), 
action  to  set  aside,  598. 

any  creditor  may  bring,  598. 
decree  in,  form  of,  598. 
laches,  596. 
avoidance  of,  against  creditors,  597. 
intention  to  defraud  creditors,  592. 

concealment  of  mortgage  from  mortgagee,  594, 
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PEAUDULENT  OONVEYANOES— <»nf»nM«d. 

in  fraud  of  creditors  (13  Eliz.  c.  5) — continued, 

intentioii  to  defraud  creditors — contintied. 

consideration,  adequacy  of,  how  far  material,  595. 

debtor  in  extremis,  assignment  by,  595. 

good  faith,  essential  to  support  transaction,  592. 

insolrency  of  mortgagor,  how  far  material,  593,  594. 

particular  creditor,  assignment  to  defeat,  ia  not  within 
statute,  593. 

retention  by  mortgagor  of  chattels,  183  ef  seq,,  592.      8ee 

ChATTKLS  PEESONAIi. 

retention  by  mortgagor  of  possession  of  land,  592. 

yoluntary  settlements,  595,  596. 

whether  whole  property  must  be  assigned,  593. 
property,  what  is,  within  the  statute,  591. 
protection  of  bond  fide  conveyances  on  good  consideration,  592. 
in  fraud  of  purchasers  (27  Eliz.  o.  4), 

aroidance  of  covinous,  &c.  conveyances,  621. 
cancellation  of  deed,  mortgagee  cannot  require,  625. 
consideration,  622. 

formerly  material,  622. 

proveable  aliunde,  622. 
what  sufficient,  622. 

now  immaterial,  623. 

copyholds  are  within  the  statute,  621. 

fraud  vitiates  conveyance,  in  what  oases,  622. 

« purchasers "  within  statute,  all  mortgagees,  legal  or  equi- 
table, are,  624. 

depositee  of  deeds  is,  624. 

judgment  creditors   are   not, 
624. 

title  of   hand  fide  mortgagee 
from,  625. 

remedies  of  mortgagees  seeking  to  avoid,  625. 

voluntary  conveyances,  cases  under  former  law,  as  to,  624. 

Voluntary  Conveyances  Act,  1893... 623. 

FEAUDULENT  DEVISES  ACTS,  986, 1171. 

FBAUDULENT  PEEPEEENCB, 

in  bankruptcy,  606  et  »eq, 

act  of  bankruptcy  committed  by,  600. 

arrest,  security  given  after,  613. 

attornment  clause  to  commence  only  from  bankruptcy  is  void 
as,  613,  688. 

avoidance  of,  in  certain  cases,  607  et  aeg, 

breach  of  trust,  security  given  to  make  good,  is  not,  611. 

builder's  contract,  Ucenoe  to  seize  on  bankruptcy,  in,  void, 
613. 

burden  of  proof,  609. 
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FBAUDULENT  PBEFEKESCE— continued. 

in  bankruptcy — continued. 

oompoBition,  deposit  of  goods  with  sniety  for  infltalment  of, 

614. 

security,  given  pending,  613. 

particular  creditor,  614. 

consolidation,  right  of,  aCFected  by,  when,  879,  380. 

contemplation  of  bankruptcyi  how  far  material,  610. 

notice  to  particular  creditor  of, 
613. 
debt  barred  by  bankruptcy,  new  security  for,  619. 

distress,  security  given  to  avoid,  is  not,  611. 

doctrine  of,  statement  of  principle  of,  606. 

earlier  decisions  must  be  applied  with  caution,  607. 

intention  of  debtor  to  prefer  creditor  determines  question  of, 
609,  610. 

present  advance,  bond  fide  mortgage  to  secure  protected,  616. 

and  existing  debt,  mortgage  to  secure,  when  valid,  616. 

amount  of  advance,  how  far  material,  617. 

contemplation  of  advance  not  sufficient,  617. 

traders  aud  non-traders,  distinction  between,  618. 

pressure  by  creditor,  effect  of,  610,  611. 

previous  contract,  security  pursuant  to,  611. 

security,  completion  of,  612. 

protection  of  bond  fide  transactions  without  notice,  607,  609. 

notice  of  act  of  bankruptcy,  effect  of,  615. 

recovery  of  amount  of  security,  614. 

sale,  order  for,  refused  on  ground  of,  1117. 

secret  promise  by  compounding  debtor  to  pay  creditor  in  full, 
615. 

secret  security,  613. 

substituted  security,  611. 

surety,  where  payment  by  principal  is  set  aside  for,  whether, 
91. 

payment  to  relieve,  610. 

secret  agreement  with,  by  compounding  debtor,  614. 

threat  of  proceedings,  security  given  under,  is,  whether,  611. 

time,  limit  of,  for  avoidance  of  transaction,  609. 

voluntary  debt,  security  given  for,  612. 

whole  of  debtor's  property,  mortgage  of,  599,  615. 

in  winding-up  of  companies,  avoidance  of  mortgages,  &o.,  for,  619. 

debenture  holder's  action,  creditor  cannot  raise  question  in, 
620. 

director,  security  given  to,  620. 

enforcement  of  doctrine  for  benefit  of  creditors  generally,  1151. 

pressure,  absence  of,  necessary  to,  620. 

winding-up,  contemplation  of,  necessary  to,  620. 

FREEHOLDS, 

mortgage  of,  form  and  contents  of,  115  et  aeq.    See  Mobtgagb. 
statutory  covenants  for  title  implied  in,  150—154. 
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FREIGHT, 

assignineiit  of,  separate,  285. 

charter-party,  meaning  of,  285. 

ciutom  of  trade  fixes,  where  no  agreement  as  to,  285. 

future,  assignment  of,  285. 

hypothecation  of,  1523. 

lien  for  wages,  how  far  attaches  to,  1416. 

lien  on  cargo  for,  1422. 

mortgage  of  ship,  including,  notice  of,  by  certificate  of  registry, 
280. 

mortgagee  of  ship,  notice  to,  by  mortgagee  of,  287, 

priorities  as  between,  and  mortgagee  of,  286. 
taking  possession,  entitled  to,  286. 

registration  of  mortgage  of,  not  necessary,  285. 

sub-freight,  lien  on,  1422. 

what  is,  284. 

wben,  is  earned,  285. 

FEIENDLY  SOCIETIES, 
arbitration  clauses,  589. 
borrowing  powers  of,  481. 

legal  estate  in  mortgaged  lands,  devolution  of,  586. 
mortgages  by,  of  lands,  481. 
to,  586. 

accounts,  omission  to  audit,  priority  not  affected  by,  588. 

admittance  to  copyholds,  587. 

devolution  on  death,  &c.  of  trustee,  586, 

discharge  of  mortgage  by  receipt  indorsed,  589. 

investment  by  trustees  on,  587. 

members,  loans  to,  587. 

reconveyance,  receipt  in  lieu  of,  589. 

satisfaction,  entry  of,  on  register  or  court  rolls,  587. 

unauthorized  security,  loans  on,  588. 
officer  of,  death,  &c,  of,  effect  of,  588. 
vesting  of  property  of  society,  586. 

FUND  IN  COUET, 

assignment  of,  notice  of,  1299. 
mortgage  of,  313. 

of,  carried  to  separate  account,  1302. 
receiver  of,  950. 
stop  order  on,  1296. 

FUETHEE  ADVANCES. 

adding  to  mortgage  debt  in  accounts,  1168. 

bill  of  sale  given  to  cover,  244. 

deposit  of  deeds,  covers,  whether,  70. 

equitable  mortgage  may  be  given  to  secure,  51. 

interest  on,  1180. 

registration  of  prior  incumbrance,  notice  of,  1266. 


14M  na>EX. 

trJ^,  zijri'Jijj  a«  to,  CA  ^•'■irTTg,  l^Qi^ 

TUHTHER  ASSUEAXCE,  COVEXAXT  FOB. 
bsH  of  fli]«  flMjr  eodam.  249. 

FUBTHEB  CHABGE, 
ftlter  i(op  order,  l.»l. 
iUaep  datj  ob  deed  of,  IMl. 

FTBTHEB  8ECUBITT. 
itemp  dntj,  IMl,  ISM. 

FCTUKE  CALLS. 

mortgage  of,  lofwksim  irf,  14,  M5,  1021.    Amd  wet  Cixu. 

FCTCBE  009TB, 

mortgage  to  m^ac^x  lor,  1165. 


FCTCEE  DEBTS, 
mortgage  of,  317. 

FUTCEB  FBEIOHT, 
MBgnmeni  of,  285. 

FUTUBE  STOCK  OB  CHATTELS, 
bOI  of  mle  of,  Tcod,  how  far,  220. 

GAlOKa  AND  WAGEBDiG  DEBTS,  SECUBITEBS  FOB, 
ftToidanoe  of,  generally,  641,  643. 
betting  loan  repayable  oat  of  winnings  by,  616. 
default,  aecority  giren  to  ayoid  being  posted  for,  646. 
delirery  up  of,  order  for,  644,  645. 
depoait  of  money  with  stakeholder,  644. 

of  securities  as  corer  for  gambling  in  sio^s,  ftc.,  644. 
diseorery,  whether  compellabLe,  646. 
horse  racing,  645. 

judgments,  giyen  by  loser,  set  aside,  642. 
promises  to  repay  gambling,  &c.  debts,  Toid,  643. 
purchaser  for  value  without  notice  of,  protected,  642,  643. 
reoorery  back  of  money,  641,  642,  644. 
stock-jobbing  transactions,  644,  646. 
subscriptions  to  prizes,  645. 

GAVELKIND,  CUSTOM  OF, 

infant  cannot  mortgage  land  by,  363. 
redemption  by  heir  in,  718. 

GENEBAL  AYEBAGE, 
lien  not  created  by,  1417. 
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GENERAL  WOEDS. 

onuBsion  of,  from,  mortgage  deed  under  Oonyeyanoing  Act,  1881 . . . 
126. 

GOODWILL, 

deposit  of  deeds  includes,  74. 

mortgage  of  business  includes,  126. 

of  public-house,  includes  right  to  license,  126. 

trade  name,  user  of,  by  assignee  of  mortgagor,  injunction  against, 
691. 

GBOUND  BENTS, 

agreement  for  oonyeyance  of,  to  mortgagee,  yoid,  19. 
receiver  must  keep  down,  971. 

GROWING  OEOPS, 

bankruptcy,  order  for  sale  in,  mortgagee's  right  after,  to,  1123. 

Bills  of  Sale  Acts,  assigned  with  land,  are  not  within,  218. 

separately  assigned,  are  within,  215,  227. 

injunction  against  mortgagor's  trustee  in  bankruptcy  remoying, 
691. 

surrender  by  tenant  after  mortgage  including,  228. 

GUARANTY, 
action  on,  88. 
want  of  consideration  ayoids,  when,  88,  103. 

GUARDIAN, 

purchase  of  incumbrance  at  underyalue  by,  843. 

redemption  by,  717. 

ship  cannot  be  mortgaged  for  repairs  by,  283. 

tender  of  mortgage  moneys  by,  731. 

undue  influence,  mortgage  obtained  by,  628. 

GUARDIANS,  BOARDS  OP, 
mortgages  by,  468. 


HALF-PAY, 

not  assignable,  313. 

HEIB, 

adoption  of  ancestor's  debt  by,  779. 

annuity  limited  to,  constitutes  him  trustee  for  executor,  37. 

attornment  by  ancestor  does  not  bind,  686. 

borough  English,  667. 

deposit  of  deeds  by,  is  alienation  jpro  ton^,  75. 

exoneration  of  mortgaged  lands  deyolying  on,  under  former  law, 

774. 

not   under  Locke 
King's  Act,  785. 
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HEIB — continued. 

expectant,  dealings  with»  634.    See  BKYSBfliOKABT  Intbiubbts. 

gavelkind  tenure,  667. 

infant,  1442. 

of  mortgagee,  foredosore  bj,  nnder  former  law,  1017. 

makes  mortgage  realty  devolye  on, 
870. 
party  to  forecloeure  addon,  when,  1024,  1025. 

redemption  action,  when,  744. 

release  of  equity  of  redemption  makes  mortgaged 
realty  doYolye  on,  870. 

trustee  for  his  personal  representative,  when,  851. 

mortgagor's  executors,  Ac,  1446. 

mortgagor,  1445. 

of  mortgagor,  compellable  to  make  good  defective  assurance, 

when,  811. 

consolidation  against,  880. 

party  to  foreclosure  action,  1027. 
redemption  action,  744. 

redemption  by,  717. 
purchase  of  incumbrances  at  undervalue  by,  843. 
redemption,  restriction  of,  to  particular  class  of,  13. 
re-purchase,  purchase-money  on,  belongs  to,  27. 
sale  by  mortgagee,  surplus  proceeds  of,  belong  to,  when,  929. 
vesting  orders.    See  Yestino  Obdebs. 
wife's,  redemption  by,  725. 
wiU,  unregistered,  whether  prevails  over  mortgage  by,  1264. 

HEIBLOOMS, 
pledge  of,  1493. 

HEETTABLE  BOND, 

included  in  direction  to  pay  debts,  790. 
investment  of  trust  funds  on,  535. 
stamp  duty,  1541,  1557. 

HIBE  AND  PUECHASE  AGEEEMENTS, 

Bills  of  Sale  Acts,  whether  apply  to,  206—208. 
possession  under,  reputed  ownership,  whether,  191. 

HOME  POET, 

bottomry  bonds  given  in,  1531. 
what  is  a,  1531. 

HOESE  EACING, 

securities  for  moneys  lost  in,  void,  645. 

HUSBAND  AND  WIFE.    See  Mabmbd  Woman. 

HYPOTHECATION,     * 

equitable  assigmnent  of  debt  or  fund,  1513. 

abroad,  order  addressed  to  holder  who  is,  1514. 
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HYPOTHECATION— con^mucd. 

equitable  assignment  of  debt  or  fond — continued, 

action  by  assignee  in  his  own  name,  1515. 

assent  of  holder  not  necessary,  1516. 

bankruptcy,  assignment  after  notice  preyails  in,  1515. 

definition  of  equitable  assignment,  1513. 

delay  in  enforcing  security,  1516. 

dividend  warrants,  transfer  of,  1516. 

equities,  assignee  bound  by,  1514. 

extinguishment  of  original  debt  not  necessary,  1515. 

informal  words,  assignment  by,  1517. 

notice  of  assignment,  1513  c^  aeq. 

parol  assignment,  1518. 

payment  by  holder  after  notice,  1514. 

priority  after  notice,  1515. 

revocation,  1519. 

stamp  duty,  1544. 

terms  of  assignment  must  be  unequivocal,  1518. 

unascertained  amount,  appropriated  fund  of,  1519. 

Waring,  Exp,,  rule  in,  1520. 
mortgage  distinguished  from,  7. 
of  freight,  1523. 

of  imported  goods.  Bills  of  Sale  Acts  do  not  apply  to,  220. 
pledge  distinguished  from,  7. 


TMMOBAL  SEOUiUTlES, 

consideration  of  cohabitation,  future,  646. 

past,  647. 

with  married  man,  647. 
continuance  of  cohabitation,  647. 
deed  necessary  to  support  security,  647. 
remedy  notwithstanding  loss  of,  647. 

TMPOETED  GOODS, 

BillB  of  Sale  Acts  do  not  apply  to  securities  on,  220. 

IMPEOYEMENTS, 

accounts,  allowance  in,  to  mortgagee  for,  1225. 

annuitant,  by,  1226. 

bcmkruptcy,  power  of  Chwct  in,  to  give  leave  to  make,  1226.  ^ 

interest  on  expenditure,  1226. 

puisne  incumbrancer,  as  against  first   mortgagee,  not  allowed 
expenses  of,  1226. 

receiver  not  allowed  expenses  of,  971,  1225. 

IMPEOYEMENTS  OF  LAND  ACTS, 
mortgages  under,  536,  544,  1391. 
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INCLOSTJEE  ACTS, 

mortgages  under,  395. 

adrance  by  tenant  for  life  for  ezpenBes  is  a  charge  on  inheri- 
tance, 396. 

allotments,  power  to  mortgage,  395. 

concurrence  of  commissioner  not  required,  396. 

INCOME  TAX, 

deducted  from  interest,  1176. 

INCUMBENT, 

mortgages  by,  455 — 460.    See  Eoolbsiastioal  Febsoks  Ain>  OoB- 

PO&ATIOirS. 

INCUMBBANCES, 

charging  order  subject  to  prior,  1385. 

concealment  of,  is  a  misdemeanour,  55. 

constructiye  notice  by  recital  of,  1329. 

discharge  of,  power  of  tenant  for  life  to  raise  money  for,  400. 

under  Lands  Clauses  Act,  1430. 
omission  of,  from  abstract,  vendor  liable  for,  56. 
purchase  of,  at  undervalue  by  guardian  of  infant,  842. 
sale,  order  for,  free  from,  1059. 

INDEMNITY, 

against  future  calls,  legatee  of  shares  held  entitled  to,  784,  785. 
surety,  right  of,  to,  from  principal,  104. 
title  deeds  missing,  835. 

INDIA  BEQISTBATION  ACTS,  1261. 

INDIA  WAEEANTS, 

Bills  of  Sale  Acts  do  not  apply  to,  212. 

INFANT, 

accounts,  how  far  binding  on,  1161. 

borrowing  by,  penalty  for  inciting,  365. 

capitalization  of   interest,  agreement  between  mortgagor   and 
mortgagee  binds,  1185. 

charges  paid  off  kept  alive  for  benefit  of  personal  estate  of,  531. 

contingent  rights  of,  vesting  orders  as  to,  1443. 

disability  of,  to  mortgage,  363. 

under  Merchant  Shipping  Act,  283. 

under  Statutes  of  Limitation,  1089. 

foreclosure  against,  1073 — 1076. 

alternative  sale  or,  prayed,  1073. 

discretionary  power  of  Court  to  order  sale,  1075. 

full  age  before  decree,  attaining,  1075. 

order  for,  usual  form  of,  1073. 

sale  of  fee  ordered  where  mortgage  for  term,  1076. 

showing  cause  by,  1074,  1076. 

stay  of  proceedings  not  granted  to,  1074. 
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U^ANT— continued. 

full  age,  mortgage  given  after  attainmg,  366. 

ratification  of  contract  after,  void,  365. 
gayelldnd,  ouBtom  of,  363. 

guardian  of,  cannot  change  nature  of  property  of,  631. 

mortgage  ship  of,  283. 
purchase  by,  of  incumbrance  at  iinderyalue,  841.    .  . 
redemption  of  land  tax  by,  364. 
of  mortgage  by,  628. 
husband,  consent  of,  to  wife's  disposition  dispensed  with,  329. 
interest  on  mortgage  kept  down  out  of  rents,  &c«  of  real  estate  of, 

663. 
investments  on  mortgage  of  moneys  of,  531. 
merger,  presumption  of,  in  case  of,  1467. 
mortgage  by,  void,  363,  365. 

unless  under  an  order  of  Court,  364. 
mortgage  of  property  of,  for  ancestor's  debts,  363. 

for  fines,  364. 

for  land  tax  redemption,  364. 
for  maintenance,  444. 
for  repairs,  364. 

paid  off  out  of  infant's  personalty,  365* 
to  building  society,  366,  568. 
under  Settled  Land  Acts,  405. 
of  ship  of,  by  guardian,  283. 
mortgage  debt  may  be  paid  out  of  rents,  &c.  of  lands  of,  717. 
mortgagee,  vesting  order  where,  1442. 
notice  to,  binds,  1319. 

ratification  of  contract  by,  on  attaining  full  age,  void,  365. 
redemption  by  guardian  of,  717. 
sale  in  foreclosure  action  against,  1076. 

See  FOREOLOSrBE. 

tender  of  mortgage-moneys  by  guardian  on  behalf  of,  731,  732. 
vesting  orders  in  case  of  mortgagees  and  trustees,  1442. 
And  see  Ybbtinq  Oedebs. 

INJUNCTION, 

Colonial  Court,  action  by  mortgagee  in,  888. 
debenture  holder  against  execution  creditor,  1140. 
foreign  Court,  proceedings  by  mortgagee  in,  888. 
powers  under  Settled  Land  Acts,  improper  exercise  of,  408. 
sale  by  mortgagee  pending  redemption  action,  922,  1070. 
waste  by  mortgagee,  823. 

mortgagor,  690. 

tenant,  969. 

INNS  OF  COUET, 

foreclosure,  how  far  affected  by  jurisdiction  of,  1019. 

8i2 


1660  INDEX. 

INQUIEIES, 

as  to  mortgages  in  bankmptcy,  1114,  1118. 
priorities  of  incnmbrances,  1063. 
title  deeds  missiiig,  835. 

not  deliyered  to  mortgagee,  1366--1368. 
on  farther  adyanoe,  1368. 

INBtEOnON  OF  DOCUMENTS, 
right  of  mortgagor  to,  833,  834. 

INSTALMENTS, 

bill  of  sale,  proviso  in,  for  repayment  by,  245. 

bond  forfeited  by  non-payment  of,  79. 

bonus  payable  on  default  in  payment  of,  1167. 

building  society,  mortgage  to,  proviso  in,  for  immediate  payment 
of,  576. 

debentures,  adyanoe  on,  by,  507. 

interest,  arrears  of,  recoverable  when  debt  payable  by,  1010. 

INSUBANOB, 

against  fire.    See  FniB  Insubakge. 
bill  of  sale  may  include  covenant  to  pay,  247. 
-    costs  of  keeping  up,  allowance  in  accounts  to  mortgagee  of,  1217. 
mortgage  of  copyholds  for  lives,  on,  161. 
on  lives.    See  Life  Asstjbance. 

INTEEEST, 

after  administration  decree,  1132. 

bankruptcy  receiving  order,  1111. 

certificate,  730,  1050. 

allowances  to  mortgagee  in  accounts  in  respect  of,  1050,  1054, 
ins  et  seq.     See  ACCOUNTS. 

appointment,  void,  not  validated  by  payment  of,  342. 

appropriation  of  payments  to,  1232. 

arrears  of,  annuitant  whether  entitled  to,  1186. 

mortgagee's  right  to,  1187 — 1190.    See  Ldotatioks, 

Stattjtb  op. 

Bills  of  Sale  Acts  require  specific  statement  of,  244. 

bond  debt  does  not  carry,  beyond  penalty,  78. 

capitalization  of,  139,  1181. 

allowances  to  mortgagee  in  accounts  in  respect  of,  1181 — 

1 1 86.     See  AccOTJNTS. 

bankruptcy,  proof  in,  for,  143. 

bill  of  sale  containing  proviso  for,  void,  143. 

consideration  of  forbearance,  whether  sufficient  to  support, 

142. 

reversions,  mortgages  of,  containing  provisoes  for,  142. 

stamp  duty,  1537. 

usury  laws,  effect  of  repeal  of,  on  validity  of  provisoes  for, 

140. 
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JNTEB:E&T'-cofUinued. 

ooyenant  for  payment  of,  allowed  in  bill  of  sale,  245,  246. 

"  during  continuance  of  security/'  how 
construed  against  surety,  96. 
debenture  stock,  on,  505. 

debentures,  reserved  on,  504. 

.    default  in  payment  of,  a  ground  for  foreclosure,  1022. 

fines  to  building  societies  carry,  whether,  575. 

income  tax  deducted  from,  1176. 

increased  rate  of,  on  default,  not  allowed,  137. 

exception,  where  in  consideration  of  forbearance,  138, 
judgment,  after,  730. 

mortgagee's  right  to,  generally,  HIS  et  $eq.    See  AooouNTS. 

in  administration  action,  1127. 
misconduct  of  mortgagee,  effect  of,  1181. 
notice  to  redeem,  interest  in  lieu  of,  728. 
novation  by  accepting  security  for.     See  NovATioir. 
on  arrears  of  annuity  allowed,  whether,  1186. 
on  costs,  when  allowed,  1216. 
on  fines  to  building  societies,  575,  1216. 
on  portions,  when  payable,  447. 

on  premiums  for  life  assurance  paid  by  mortgagee,  1218. 
payment  of,  by  tenant  in  tail,  remainderman  has  benefit  of,  664. 

mortgage  presumed  from,  25,  27. 
pledge  carries,  1492. 
rate  of,  1161. 

receiver  must  keep  down,  of  mortgage,  972. 
reduction  of,  on  punctual  payment,  137. 

condition  strictly  enforced,  137. 

waiver  of,  by  trustee-mortgagee,  138. 

default,  single,  effect  of,  137. 

mortgagee  in  possession,  138. 

parol  agreement  for,  138. 

presumption  of  agreement  for,  138. 

sharing  profits  in  lieu  of,  loan  to  firm  in  consideration  of,  525, 
surety's  right  to,  on  amount  actually  paid,  111. 
tenant  for  life  must  keep  down,  659.    See  Tenant  fob  Life, 
tenant  in  tail  not  compellable  to  keep  down,  663. 

remainderman  has  benefit  of  payments  by,  664, 
tender,  strict,  necessary  to  stop,  731. 

INTESTAOY, 

of  illegitimate  mortgagee,  vesting  order  in  case  of,  1448. 

INVBNTOEY,  ' 

Bills  of  Sale  Acts,  within,  when,  204,  208, 
schedule  or,  to  bill  of  sale,  220,  223. 

INVESTMENT,  .  ' 

of  proceeds,  surplus,  of  sale  by  mortgagee,  1062. 
of  trust  funds  on  mortgage.    See  Tbustebs,  J    I 
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IRELAND, 

Bills  of  Sale  Acts  do  not  apply  to,  200. 

Grown  debts,  registration  of,  in,  1389. 

interest,  rate  of,  where  none  fixed,  allowed  in,  443. 

inyestments  of  trust, funds  on  mortgages  of  land  in,  535. 

reconyeyance  of  registered  charge,  1431. 

registration  in,  of  charge,  omission  of  mortgagee  to  see  to,  1367. 

of  deeds,  1258  et  seq.    See  BEGlSTaiiTlOK. 

of  judgments,  1878. 

of  wills,  1263. 
sale  sabstitated  for  foredosure  in,  1036. 


JOINDEB  OF  PAETIES, 

adding  and  striking  out,  983. 
costs  of  improper,  1199. 
misjoinder  of,  983. 

JOINT  ACCOUNTS, 

statutory  provisions  as  to  moneys  lent  on,  556. 

JOINT  CEEDITOES, 

tender  to  one  of  seyeral,  733. 

JOINT  DEBTOES, 

tender  by  one  of  seyeral,  732. 

JOINT  MOETGAGEES, 

all  of  seyeral,  must  be  parties  to  foreclosure  action,  1026. 
one  of  seyeral,  may  foreclose,  1014. 
payment  of  mortgage  moneys  to,  1055. 

JOINT-STOCK  COMPANY.    Bee  Company. 

JOINTRESS, 

Tn'arRhalling  in  fayour  of,  803. 
redemption  by,  719. 

JUDGES, 

powers  of,  under  Judicature  Acts,  891. 
salaries  of,  cannot  be  mortgaged,  314. 

JUDGMENT, 

account  and  payment,  order  for,  is  not,  1130. 

accounts,  whether  judgment  debt  can  be  added  to  mortgage  iiv^ 
1169. 

beneficial  interest  of  debtor  only,  attached  by,  1369. 

charge  under,  extent  of,  against  mortgagee,  1372. 

charging  orders,  1378.    And  see  Chabging  Ohdebs. 

debts  of  ancestor  or  testator  are  i>aramount  to,  1369. 

docketing,  1371. 


INDEX.  1663 

JUDGMENT— am^nwcdl. 

equitable  charge  preferred  to  subsequent,  1369. 

postponed  to  prior,  1239. 
equities  against  debtor,  creditor  takes  subject  to  prior,  1370. 
execution  to  enforce,  670. 
equitable,  670. 
foreclosure  decree  is  not  a,  1130. 
for  gaming,  &c.  debts,  set  aside,  641. 
registration  of,  generally,  1371. 

in  Ireland,  unnecessary,  1378. 
in  Middlesex,  1377. 
in  Yorkshire,  1377. 
priority  by,  1130. 
searches  for,  1375—1377. 
surety,  how  affected  by  assignment  of,  as  collateral  security,  94. 

right  of,  to  sign  against  principal,  103. 
tacking  further  advance  by  mortgagee  to,  1248. 

puisne  incumbrance  to,  whether  allowable,  1246. 
trust  for  sale  is  paramount  to,  1370. 
unregistered,  notice  of,  1373,  1375. 

JUDGMENT  OEEDITOE, 
consolidation,  right  of,  875. 
costs,  right  to,  of,  1205. 

foreclosure  action,  necessary  party  to,  whether,  1033. 
marshalling,  806. 
mortgagee,  entitled  to  costs,  1205. 
prior  equities  bind,  1256. 
proof  by,  in  administration  of  assets,  1130. 
redemption  by,  715. 

scheme  of  arrangement  of  company  does  not  bind,  1153. 
secured  creditor,  when  a,  1149. 
tacking  by,  1246,  1251. 
wilful  default,  on  taking  possession,  liability  for,  of,  1220. 

JUDGMENT  DEBTS, 

Locke  King's  Act  and  amending  Acts  indude,  790. 

JUDIOATUEE  ACTS, 

administration  of  insolvent  estates,  1130. 
appeal  as  to  costs, .  1 195. 

assignee  of  chose  in  action,  right  to  sue  of,  320. 
**  absolute  assignment,"  what  is,  321,  1515. 
debt,  equitable  assignee  of,  1513. 
notice  to  debtor  of  assignment,  319. 
transferee  of  mortgage,  844. 
Chancery  Division,  business  assigned  to, 

administration  of  estates,  1124. 
foreclosure  actions,  1035. 
I'edemption  actions,  746. 
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JUDIOATUEE  ACIS'-corainued. 

conflict  of  law  and  equity, 

assignment  of  debt,  assent  of  holder  not  necessary,  1516. 

deposit  of   lease,  breach  of   covenant   against   alienatioii, 
whether,  173. 

legal  title  still  prevails,  811. 

vendor's  lien,  1393. 
merger,  1455. 
mortgagor,  action  by,  to  prevent  damage  to  estate,  653. 

to  recover  possession,  694. 
receiver,  power  to  appoint,  943. 

JTJEISDIOnON, 

of  Admiralty  Division, 

maritime  lien,  1415. 

mortgages  of  ships,  273. 
of  Bankruptcy  Court, 

administration  of  insolvent  estates,  1128. 

foreclosure,  1098. 

sale  of  mortgaged  property,  1114.    See  Salb  by  Coitbt. 
of  Ohancery  Division, 

administration  of  assets,  1124. 

foreclosure  actions,  1035. 

receiver,  appointment  of,  942. 

redemption  actions,  746. 

sale  in  lieu  of  foreclosure,  1036. 
of  County  Court, 

foreclosure  actions,  1035. 

redemption  actions,  746. 
of  Court  in  Lunacy, 

mortgage  of  lunatic's  property,  366. 

vesting  orders,  1440. 

«  JUST  ALLOWANCES,"  1210  a  »eq.    See  Aooounts. 


LACHES.  See  also  Delay. 
in  impeaching  sale,  906. 
priority  of  mortgagee  lost  by,  1317. 

enforcement  of  mortgagee's  rights,  1318. 

maritime  liens,  when  lost  by,  1413. 

mistake  arising  from  negHgence,  1318. 

possession,  neglecting  to  take,  1318. 

registration,  omission  of,  1318. 

title,  delay  in  completion  of,  1317. 

LAND, 

action  by  mortgagee  for  recovery  of,  810. 
alienation  of,  feudal  restrictions  on,  325. 
definitions  of,  in  Fines  and  Becoveries  Act,  327. 


INDEX.  1665 

LAND  BEOISTEY  ACT,  1862... 72. 

LAND  TAX, 

landlord,  redemption  by,  liability  of  tenant  after,  398. 
Limitations,  Statute  of,  397. 
mortgage  for  redemption  of,  364,  397. 

leaseholds,  settlement  of,  after  redemption,  397. 

surplus  sale  moneys,  discharge  of  incumbranoes  out  of,  398. 

tenant  for  life,  redemption  by,  397. 
redemption  of,  by  guardian  of  infant,  397. 

LAND  TRANSFEE  ACTS, 

bankruptcy,  transmission  on,  48. 
certificate,  deposit  of,  72. 

evidence  by,  49. 

loss  and  renewal  of,  49. 
charges,  creation  of,  43. 

discharge  of,  43,  47,  1430. 
transfer  of,  47. 
covenants  by  mortgagor,  implied,  45. 
death,  transmission  on,  48. 
devolution  of  mortgaged  estates,  857. 
entry  by  mortgagee,  46,  816. 
foreclosure,  46,  572,  1014. 
fraudulent  dispositions,  50. 
incumbent  of  benefice  cannot  create  lien,  456. 
lease,  deposit  of  office  copy  of,  73. 
marriage  of  mortgagee,  effect  of,  49. 
power  of  sale,  46,  901. 
priority  of  charges,  47. 
registration,  exemption  from  local,  1260. 
priority  by  order  of,  47. 
right  of  purchaser  from  first  mortgagee  to,  47. 
satisfaction  of  charge,  1430. 

statutory  enactments  as  to  mortgages  set  out,  43 — 50. 
tacking,  1241. 

title  of  fiduciary  mortgagee,  48. 
trustees  and  mortgagees,  901. 
unregistered  instruments,  effect  of,  49. 

LANDS  CLAUSES  ACT, 

bonds  on  borough  funds,  affect  corporation  lands,  464. 
compensation  becomes  subject  to  security,  810. 
interest,  arrears,  what  recoverable  out  of  purchase-money,  1188. 
redemption  of  mortgages,  727,  1430. 

LEASE, 

agreement  for,  by  mortgagor  to  mortgagee,  21,  23, 

deposit  of,  variation  of  lease  after,  74. 


lo*yi 


at 

ol  173. 

br  vmj  of,  161. 

Iij  moitgBgee  in  pnfnnnrnnffi.  SlSu 

VEnt  icisuiicd  br,  S24. 

restrictzTe  coy  ifiintB  m,  S23,  1221. 

Iij  mortgigor  after  mortgage,  G96. 

action  br  mortgagee,  agminfit  tenant  lorreBt,  696. 

by  tenant,  againal  mortgagor  lor  eriotiatt  by 

gagee,  699. 

agreement  for,  specific  pexfonnanoe  of,  iHbeAflr  cnfocosablBy 
697. 

awagniw  of  mortgagor  may  aoe  tenant,  whetiber,  70S. 

attamment  by  tenant  to  mortgagee,  700. 

eonfirmation  of,  by  mortgagee,  699. 

diolioOB  by  mortgagee,  700. 

emblements,  leasee  ericted  bymortgagee,  not  wititied  to,  697* 

estoppel  of  tenant  from  denying  mortgagor's  UQb^  702. 

notioe  to  qoit,  mortgagee  need  not  giTe,  697. 

xedemption,  leasee  lias  rigbt  of,  699. 

jeotf  apportionment  of  current,  none,  696* 

of  fomished  boose,  701. 

aziears  of,  mortgagee  cannot  lecoTor,  698. 

loss  of,  liability  for,  701. 
tenancy,  new,  from  year  to  year,  may  be  created  by  mort- 
gagee, 699. 

trespass,  mortgagee  cannot  bring,  after  reoognisng  tenant, 
700. 

nnder  expreas  powers,  697,  705. 

nnder  statutory  powers,  705. 

agreements,  parol,  for,  wbether  within  Aoi»  711. 

best  rent  to  be  leserred,  708. 

building  leases,  709. 

contrary  intention,  prorisoes  for,  710. 

copyholds,  licence  of  lord  necessary  to,  710. 

coonterpart,  deliyery  of,  709. 

corenants,  with  whom  made,  709. 

easements,  demise  of,  707. 

incorporeal  hereditament,  of,  707. 

mining  lease,  no  power  to  grant,  708. 

re-entry,  condition  of,  709. 

repairing  lease,  710. 

tenant  for  life,  mortgagor  may  grant,  707. 
underlease  by  mortgagor,  704. 
voidable,  not  yoid,  701. 
by  mortgagor  before  mortgage,  692. 

action  against  tenant  for  breach  of  covenant,  694. 

possession  of  land,  694. 


INDEX.  1667 

LEABE — continued. 

by  mortgagor  before  mortgage— otm^mtiei. 

agreement  for,  to  mortgagee,  whether  yalid,  21,  23. 

ooyenants,  mortgagee  not  liable  on  afi^rmatiye,  693. 

distress,  693. 

mortgagee  takes  subject  to,  692. 

notice  to  quit,  693. 

parol  tenancy,  assignment  of,  effect  of,  693. 

rent,  arrears  of,  mortgagee  cannot  recover,  692. 

mortgager  in  possession  entitled  to,  692. 

notice  to  pay  to  mortgagee,  effect  of,  692. 

by  mortgagor  and  mortgagee,  jointly,  694. 

concurrence  of  both  generally  necessary,  694. 
covenant,  lessee's,  should  be  with  mortgagee,  694. 

with  mortgagor  alone,  effect  of,  695. 

lessor's,  by  mortgagor,  effect  of,  695. 

several,  with  mortgagor  and  mortgagee,  695, 
operation  of  joint  lease,  696. 
power  of  sale  in,  696. 
re-entry,  reservation  of  right  of,  696. 
rent,  reservation  of,  696. 

constructive  notice  from  contracts,  &c.  of,  1328  et  teq.    Bee  Ooir- 

STBUonvB  Notice. 
deposit  of,  breach  of  covenant  against  assignment,  whether,  173. 
by  landlord,  charge  of  fee  simple,  by,  72. 
renewed  lease  subject  to  charge  by,  74. 
disclaimer  of,  by  mortgagor's  trustee  in  bankruptcy,  169. 
assignment,  mortgage  by,  not  subject  to,  172. 

of  mortgage  by  demise  to  trustee  for  mortgagee, 
171. 
leave  of  Covat  necessary  to,  170. 
order  vesting  lease  in  mortgagee  on,  170. 
forfeiture  of,  relief  against,  166. 
renewable,  mortgage  of,  notice  to  lessor  of,  175. 
renewal  of,  by  mortgagee,  effect  of,  173. 

release  of  right  of,  174. 
by  mortgagor,  effect  of,  175. 

mortgagee  cannot  compel,  174. 
fines  for,  lien  for,  1401. 

mortgage  for,  by  trustees,  437,  442. 
of,  by  tenant  for  life,  393, 
surrender  of,  by  mortgagor,  effect  of,  175. 

LEASEHOLDS, 

eviction  of  lessee  by  mortgagee,  697. 
feudal  restrictions  on  alienation  did  not  apply  to,  326. 
husband's  right  to,  of  wife,  331. 
.  Locke  King's  Act  and  amending  Acts  include,  787. 


1668  INDEX. 

JMASEELOLDQ— continued, 

mortgage  of, 

breach  of  ooyenant  against  aaedgnmeiit  or  Bob-lettiiig,  172. 

by  afifidgnment,  164. 

landlord,  cannot  compel  depositee  of  lease  to  take,  164. 

liability  of  mortgagee  under,  164. 

by  demise,  165. 

disclaimer  of  lease  by  bankruptcy  trustee,  effect  of,  169 — 
172,  1101. 

forfeiture  of  lease  by  mortgagor,  relief  against,  166 — 169. 

form  of,  165. 

foreclosure,  incident  to,  1020. 

indemnity  to  mortgagor  on  sale,  166. 

trust  of  reversion,  declaration  of,  165. 

undischarged  bankrupt,  whether  competent  to  make,  375. 

by  executors,  presumed  to  be  for  purposes  of  administration, 
436. 

husband  of  wife's,  331. ' 

covenants  in,  for  assignment  of  leasehold  reversion,  165. 

fire  insurance,  175. 

renewal  of  lease,  174. 

title,  176. 
IJBGAOIES, 

ademption  of,  of  mortgage  debt,  868. 

unnuity  included  in  term,  425. 

assent  of  executor  to,  323,  1284.    See  Assent. 

charge  of,  on  realty,  what  amounts  to,  424. 

following  assets  into  hands  of  l^atees,  mortgagee  precluded  by 
non-claim  from,  813. 

future,  assignment  of,  whether  valid,  322. 

indemnity  of  legatee  of  shares  against  calls,  784,  785. 

marshalling  in  favour  of,  804. 

notice  of  assignment  of,  324. 

payment  of  mortgage  debt  out  of,  mortgagee  entitled  only  to,  324. 

power  of  attorney  to  sue  not  necessary,  324. 

redemption  action  may  be  brought  by  legatee,  when,  719. 

specific  legatee  of  leaseholds  took  cum  onere  under  former  law, 
when,  794. 

mortgages  by  executors  of,  414. 

LEGACY  DUTY, 
on  portions,  451. 

LEGAL  ASSETS, 
what  are,  673. 

LEGAL  ESTATE, 

appointment  under  power  passes,  342. 
constructive  notice  from  outstanding,  1338. 
conveyance  of,  equitable  mortgagee  may  compel,  when,  887. 

mortgagee  paid  off,  compellable  to  execute,  52. 


INDEX.  1669 

LEGAL  'EffLATE— continued. 

deyise  of,  in  mortgaged  property,  851. 

by  former  law,  851. 

express  devise  of  mortgage  estates,  855. 

general  devise  passes  mortgage  estates,  852. 

charge  of  debts  excludes  rule,  when,  853. 

copyholds,  855. 

intention  to  contrary  may  be  shown,  852—4. 

on  trust  for  sale,  856. 

terms  of  years,  855. 

where  mortgagee  bare  trustee  for  vendor,  856. 

**  mortgages,"  "  securities,"  &c.,  passes  legal  estate,  854V 

specific  devise,  effect  of,  859. 

by  present  law  unnecessary  and  inoperative,  859. 

devolution  of,  in  mortgaged  property,  851. 

after  union  with  equity  of  redemption,  869. 

by  former  law,  851. 

effect  of  Vendor  and  Purchaser  Act,  1874,  on,  856. 

under  Conveyancing  Act,  1881 .. .  858. 

copyholds,  859. 

executor  may  convey  before  probate,  860. 

vesting  order  as  to  copyholds,  860. 

where  no  personal  representatives,  860. 

under  Friendly  Societies  Act,  586. 

Land  Transfer  Act,  857. 

injunction  to  restrain  mortgagor  from  parting  with,  51,  691. 

possession  of,  effect  upon  right  to  consolidate,  875. 

priority  of,  mortgagee  having,  1234  et  seq. 

agreement  to  execute,  legal  mortgage  does  not  vest,  1238. 

building  society,  effect  of  statutory  receipt  of,  583,  1238. 

equitable  mortgagee,  prior,  postponed,  1235. 

with  best  right  to  call  for  legal  estate, 
1237. 

judgment  creditor  postponed  to  prior  equitable  charges,  1369. 

preferred  to  subsequent  equitable  charges, 
1239. 

mistake,  legal  estate  got  in  by,  1237. 

notice  of  prior  equity,  effect  of,  1319. 

part  of  property,  getting  in  legal  estate  of,  1236. 

reversionary,  postponed  to  immediate  legal  estate,  1236. 

reversionary  term,  acquisition  of,  1236. 

satisfied  term,  acquisition  of,  1236. 

Settled  Land  Acts,  mortgages  under,  pass  legal  estate,  1236. 

tacking,  1239.    See  Tacking. 

trustee  advancing  money  to  cestui  que  trust,  1237. 

when  legal  estate  may  be  got  in,  1236. 
trustee  of,  mortgagee  is,  52.  J 

vesting  declaration  on  transfer  of  mortgage  to  new  trastees,  does  ^ 

not  pass,  558,  1238. 


1672  INDEX. 

LIENS  (AS  AFFECrrma  PMOEITY  op  MOETGAGES)-«m«. 
solicitor  entitled  to,  agaixut  mortgagee,  when — continued, 
on  deeds — cantiniied. 

priority  of,  generally,  1406. 

oyer  floating  security  being  first  charge,  1407. 

production  of  deeds  without  prejudice  to  lien,  1407. 
on  fund  in  Court  at  common  law,  1407. 

after  transfer  of  fond,  1408. 

death  of  client  does  not  terminate,  1408. 

extent  of,  1408. 

injunction  restraining  payment  to  oUent,  1408. 

money  in  hands  of  solicitor  to  abide  result  of  suit,  1408. 

real  estate  not  subject  to,  1408. 

stop  order  to  protect  lien,  1408. 
on  fund  in  Court,  statutory,  1408. 

assignee  of  costs  may  obtain  charging  order,  1411. 

attaches  to  real  and  personal  estate  preserred  in  action, 
1408. 

attaches,  when,  1409. 

both  parties,  solicitor  acting  for,  1409. 

change  of  solicitors  during  action,  1411. 

costs,  what  are  chargeable,  1411. 

discharge  of  lien,  1411. 

nature  of  charge,  1409. 

notice  of  suit  is  notice  of  lien,  1345,  1411. 

priority  over  existing  mortgage,  1409. 

floating  security,  513,  1407. 

property  *'  preserved  "  in  action,  meaning  of,  1409. 
solicitor  entitled  to,  on  deeds  against  mortgagor,  when,  1436. 
mortgagee's  solicitor  not  entitled,  1436. 
mortgagor's  solicitor  entitled  to,  for  costs  of  transaction, 
1436. 

abortive  mortgage,  no  lien  for  costs  of,  1437. 

holding  deeds  for  mortgagee,  1437. 

limits  of  lien,  1437. 
solicitor-mortgagee  not  entitled  to,  1437. 
vendor's,  for  unpaid  purchase-money,  1393. 
after  conveyance,  1393. 
assignee  with  notice,  bound  by,  1394. 
assignment  of,  by  parol,  none,  1395. 
chattels  personal  not  subject  to,  1397. 
collateral  securities  not  enforceable  together  with,  1397. 
debentures,  sale  for,  excludes,  1397. 
discharge  of,  by  taking  security,  1396. 
on  trade  machinery,  1395. 

priorities  between,  and  subsequent  mortgages,  1394. 
proceeds  of  sale,  on,  1397. 

railway  company,  enforcement  of  lien  against,  1395. 
trust  money,  where  purchase  is  with,  1396. 
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LIFE  ASSURANCE,  POLICY  OF, 

agreement  that,  shall  belong  to  mortgage,  whether  yalid,  16,  306, 
306. 

bankruptcy,  lien  for  premiums  paid  by  bankrupt,  311. 

order  and  disposition  clause  in,  does  not  apply  to, 
1287. 

proof  in,  for  future  premiums  payable  under  mort- 
gagor's covenant,  311. 

bonus,  who  entitled  to,  307. 

contract,  nature  of,  effected  by  policy,  303. 

copyholds  for  lives,  mortgage  of,  accompanied  by,  161. 

Court  cannot  compel  mortgagor  to  effect,  299. 

covenant  to  keep  up,  and  not  avoid,  308. 

creditor  has  insurable  interest,  302. 

foreclosure  opened  on  falling  in  of,  1069. 

forfeiture  of,  311. 

insurable  interest,  continuing,  not  necessary  to  support  policy, 

303. 

extent  of,  301,  303. 

mere  expectancy  as  of  heir,  &c.  does  not  give, 
302. 

necessary  to  validity  of,  301. 

of  creditor  will  support,  302. 

of  surety,  303. 

of  trustee,  302. 

of  wife  in  life  of  husband,  302. 

parents  and  children  have  not,  in  each  other's 
lives,  302. 

person  interested  must  be  named  in  policy, 
301. 

sum  in  excess  of,  not  recoverable,  301,  303. 

interest  allowed  to  mortgagee  on  premiums  paid  by  him,  1218. 

interest  on  unpaid  policy,  not  allowed,  298. 

life  estate,  mortgagor  of,  not  compellable  to  insure,  299. 

Limitations,  Statute  of,  312,  1002. 

misrepresentation  as  to  health,  &c.  of  assured,  300. 

mortgage  of,  form  of,  307. 

of  policy  and  land,  312,  1002. 

mortgagee  or  mortgagor  entitled  to,  303. 

or  society  its  own  insurer,  309. 

notice  necessary  to  complete  title,  1287.    See  Notioe. 

novation  on  amalgamation  of  companies.     8ee  NoYATloir. 

order  and  disposition,  1287. 

power  of  attorney  to  receive  policy  moneys,  308. 

of  sale,  309. 

to  give  receipts,  express,  not  necessary,  308. 
proviso  for  redemption,  308. 
suicide,  effect  of,  299. 
surety  entitled  to  fuU  disclosure  as  to,  90. 

insurable  interest  of,  303. 
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LIFE  ASSURANCE,  POLICY  OF— continued. 
trofit  of  policy  moneys,  declaratioii  of,  308. 
trustees,  insurable  interest  of,  302. 

investment  by,  on  secniity  of,  638. 

LIMITATIONS,  STATUTES  OF, 

absence  abroad  no  longer  a  disability  -within,  1007, 1090. 
acknowledgment — arrears  of  interest,  1011. 
acknowledgment — ^foreclosure,  1086. 

admission  in  bankruptcy,  1088. 
in  defence,  1087. 

after  period  expired,  1087. 

by  mortgagor,  binds  occupier,  1088. 

evidence  of  loss  of,  1087. 

signature  of,  1087. 

statutory  provision  as  to,  set  out,  1086. 

sufficient,  what  is,  1087. 

to  wbom  must  be  given,  1087. 

writing  necessary  to,  1086. 
acknowledgment — ^personal  action  for  mortgage  debt,  1001. 

acquiescence  by  debtor  not  sufficient,  1006. 

admission  in  bankruptcy,  1005. 
in  defence,  1003. 

affidavit  by  party,  1003. 

after  debt  statute  barred,  1004. 

amount  of  debt  need  not  be  stated,  1006. 

by  agent,  1002. 

by  executor  or  by  one  of  several  executors,  1003. 

by  letters,  1006. 

by  mortgagor,  puisne  incumbrancer  not  bound  by,  1003. 

by  person  in  double  character,  1003. 

by  proposal  of  terms  for  compromise,  1006. 

by  trustee,  1003. 

by  wiQ  directing  payment  of  debt,  1006. 

evidence  admissible  to  prove,  1004. 

pleadings  should  allege,  1004. 

to  whom  to  be  made,  1004-^10f06. 
acknowledgment — redemption,  760. 

accounts,  769,  772,  773. 

admission  of  right  must  be  explicit,  772. 

affidavit  in  action,  772. 

after  period  expired,  771. 

answer  to  interrogatories,  772. 

by  agent  of  mortgagee,  773. 

by  joint  mortgagees,  773. 

by  letters,  772. 

former  law  as  to,  769. 

sufficient,  what  amounts  to,  772. 

to  whom  must  be  given,  771. 

writing  necessary  to,  772. 


INDEX.  1675 

LIMITATIONS,  STATUTES  0¥— continued. 

arrears  of  interest,  bar  of  mortgagee's  right  to,  1008,  1187. 

abroad,  mortgage  of  land,  1011. 

acknowledgment  in  writing,  1011. 

action  on  covenant  where  debt  charged  on  land,  1009. 

on  personalty,  1010. 

annuity  deeds,  1010. 

creditor's  suit,  in,  1188. 

disabilities,  no  allowance  for,  1012. 

express  trusts  no  longer  available,  1012,  1093,  1189. 

foredosure  of  land,  what  arrears  recoverable  in  action  for, 
1187. 

Lands  Glauses  Act,  purchase-money  in  Court  under, 

1188. 

power  of  sale,  mortgagee  selling  under,  1188. 

reversionary  interest,  1187. 

time  from  which  statute  runs,  1188. 

foreclosure  of  personalty,  what  arrears  recoverable  in  action 
for,  1190. 

reversionary  interest,  1190. 

six  years'  limit  not  applicable  to,  1011, 1190. 
instalments,  sums  payable  by,  1010. 
puisne  incumbrancers,  protection  of,  1012. 
railway  companies,  statutory  liability  of,  1011. 
redemption  action,  what  interest  recoverable  in,  1189. 

collateral  bond  or  covenant  to  secure  interest,  1189. 

heir  held  bound  by  specialty  on  ground  of  tacking,  1189. 
reversionary  interest  in  land,  1187. 

in  personalty,  1011,  1190. 
in  proceeds  of  sale  of  land,  1010. 
statutory  provisions  as  to,  set  out  and  considered,  1008. 
tolls,  mortgage  of,  1011. 
disability, 

absence  beyond  seas  no  longer  a,  1007,  1089. 

whether  this  rule  applies  to  personalty,  1090. 
arrears  of  interest,  claim  for,  barred  notwithstanding,  1012. 
foreclosure,  right  to,  saved  by,  1089. 

infancy,  1089. 

married  woman,  1090. 

mortgagor's,  does  not  prevent  statute  from  running,  1090. 

pleadings  should  allege,  1091. 

statutory  provisions  as  to,  set  out,  1089,  1091. 

successive  disabilities,  1089,  1091. 

utmost  allowance  for,  thirty  vears,  1091. 
personal  action  for  mortgage  debt,  how  far  saved  by,  1006. 
redemption,  claim  for,  not  saved  by,  768. 
foreclosure,  bar  of  mortgagee's  right  to,  1078. 
accruer  of  right  of  action,  1082. 

adverse  possession  of  mortgagor  is  not,  1082. 

3k2 
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iofedosnre,  b>r  of  mortgagee's  zight  to-^ocmtimmeiL 
aocmcr  of  zi^bt  of  actko— oon/iiiiKdL 

Iveadi  of  oondition,  10S2. 

defralt  necesHry  to,  1083. 

dwiumil,  debt  pajmUe  on,  1063. 

ZQvcraioii,  mortgago  on,  1083. 
ackoovledgment,  10S6. 
setioii  by  mortgagee  prerentB  utatuiw  from  mmung;  1065. 

ereditor^e  suit,  1085. 

judgments,  1086. 

lenror  of  action,  1085. 

writ,  iasne  of  freeh,  after  disoontzniianoe,  1085. 
renewal  of,  1085. 
actioD  bj  mortgagor,  rights  of  mortgagee  defendant,  wheHhet 

kepi  alire  by,  1085. 
action  for  foredosme  is  for  recovery  of  land,  1079. 
after  twt^re  jean  generally,  1079. 

oonfiibation,  right  to,  barred  by  bar  of  rig^t  of  action,  1082. 
disabilities,  saying  in  case  of,  1089. 
oxpiess  tziutB,  1093. 
eztingaishment  of  right  to  possession,  1093. 

legal  estate,  1094. 

pleadings  need  not  allege,  1094. 

reviyor  of  extingnished  right,  none,  1094. 

yesting  of  property  in  mortgagee  by,  1094. 
former  law  as  to,  1078. 
frand,  saying  in  cases  of,  1092. 

concealed  fraud,  what  is,  1092. 

concealment  of  mortgage,  1092. 

pmchaser  for  yalue  without  notice,  1092. 

maTwhaHing  assets,  right  of,  baned  by  bar  of  right  of  action, 
1082. 

mistake,  1093. 

personalty,  no  statutory  limit  to  action  for  foreclosure  of, 
1079. 

pleadings,  statutory  bar,  1082. 

possession  adyerse  to  mortgagor,  1081. 

reyersionary  interest,  1081. 

part  payment — arrears  of  interest,  1011. 
part  payment — ^foreclosure,  1083. 

by  adult  party,  infants  not  bound  by,  1084. 

by  mortgagor,  binds  purchaser,  1084. 

by  principal,  binds  surety,  1084. 

by  tenant  for  life,  1084. 

by  tenant  in  common,  1084. 

by  tenant  of  mortgagor  pursuant  to  notice,  1084. 

interest,  payment  of,  1084. 

rents,  receipt  of,  by  mortgagee,  10S4. 
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part  payment — personal  action  for  mortgage  debt,  996. 
annuity,  997. 

by  assignee  of  equity  of  redemption,  997. 
by  co-oontractor,  999. 
by  co-debtor,  999. 

by  deyisee  of  part  of  land  charged,  997. 
by  dovress,  997. 
by  receiver,  998. 
by  stranger,  997. 
by  surety,  997. 

by  tenant  to  mortgagee  on  notice,  999. 
by  tenant  for  life,  997. 
by  trustees,  997. 

collateral  securities,  whether  kept  alive  by,  999. 
contemplation  of  bankruptcy,  1000. 
husband  and  wife,  1000. 
mortgagor  and  mortgagee  same  person,  1000. 

personal  action  for  mortgage  debt,  bar  of,  989. 
.acknowledgment,  990,  1001—1006. 

action  on  covenant  where  debt  charged  on  land  or  rents,  989. 
after  twelve  years  generally,  989. 
bond,  money  secured  by,  whether  charged  on  laud,  990. 
colony,  mortgage  made  in,  991. 
debt  collaterally  secured  by  promissory  note,  991. 
former  law  as  to,  989. 
laches,  992. 
surety,  bar  of  right  of  action  against,  990. 

action  on  covenant  where  debt  charged  on  personalty,  992. 
action  of  debt,  992. 

after  six  years,  993. 

deposit  of  deeds,  mortgage  by,  993. 

personalty,  mortgage  of,  993. 

pleading,  993. 

disabilities,  1006. 
part  payment,  996. 
surety,  against,  992. 
time  from  which  statutes  run,  993. 
ambassador,  privileges  of,  993. 
covenant  for  payment  on  fixed  day,  994. 

to  pay  difference  on  realization,  995. 
to  i>ay  on  demand,  by  mortgagor,  995. 

by  surety,  996. 
instalment  of  principal,  default  in  payment  of,  995. 
postponement  of  right  to  call  in  mortgage  moneys,  994. 

redemption,  bar  of  mortgagor's  right  to,  761. 
acknowledgment,  769. 
after  twelve  years'  possession  generally,  763. 
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LIMITATIONS,  STATUTES  OF— con^wwed. 

redemption,  bar  of  mortgagor's  right  to — continued, 

all  olaimB  luider  mortgagor  barred,  766. 

bankrupt  barred  after  ammlment,  769. 

death  of  tenant  for  life,  possession  after,  presumed,  766. 

default,  time  will  not  run  nntil,  766. 

disabilities,  768. 

former  law  as  to,  761. 

fraud,  768. 

husband  and  wife,  joint  possession  of,  767. 

mortgagee  of  wife's  estate,  possession  of,  767. 

mistake,  768. 

part  of  land,  mortgagee  in  possession  of,  765. 

personalty,  no  statutory  bar  as  to,  762. 

redemption  action,  statutory  bar  pleadable  to,  769. 

sale  with  right  to  re-purchase,  765.     * 

same  person,  or  those  claiming  under  him,  possession  must 
be  of,  766. 

seyeral  persons  successiTely  entitled,  767. 

title,  mortgagee  in  possession  under  another,  766. 

trust  for  sale,  764. 

Welsh  mortgage,  765. 
rent-charge,  arrears  of,  181. 
surety's  claim,  when  barred  by,  112. 
tithe,  arrears  of,  181. 
tithes,  titie  to,  180. 

LIQUIDATOB, 

debenture  holders'  security,  realization  of,  by,  1147. 
scheme  of  arrangement  binds,  1156. 

LIS  PENDENS, 

administration  action,  general,  does  not  bind  as,  1343. 

all  interests  in  question  in  suits  are  affected  by,  1344. 

appeal,  not  continuation  of,  1344. 

applies  to  land  only,  1344. 

assignment  by  mortgagee  or  mortgagor  during  continuance  of,  is 

not  (diamperty,  813. 
charge  not  created  by,  1344. 
co-defendants,  rights  of,  protected  by,  1343.  ' 
constructive  notice  by,  1343. 

creditor's  trust  deed,  action  to  enforce,  does  not  bind  as,  1343. 
decrees,  what,  bind  as,  1345. 
notice  by,  none,  unless  registered,  1343. 
specific  claim  to  subject  of  suit  necessary  to  bind  as,  1343. 
time  from  which,  takes  effect,  1344. 
vacation  of,  1344. 

LLOYD'S  BONDS, 

nature  and  effect  of,  506. 
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LOAN, 

implies  debt,  10. 

LOAN  COMPANY.    See  Oompawy. 

LOCKE  KING'S  ACT.    iSee  Exoitbbatiow. 

LORD  ST.  LEONAEDS'  ACT  (22  &  23  Vict.  c.  36), 
asfidgxmxent  of  personal  property,  848. 
concealment  of  incumbrances,  55. 
Crown  debts,  registry  of,  1388. 
investments  by  trustees,  534. 
mortgages  by  executors  and  trustees,  430  et  eeq, 
receipts  of  executors  and  trustees,  308,  431,  443,  733,  928. 
sale  of  timber  apart  from  land,  918. 

LOSS, 

by  mortgagee  carrying  on  business,  1224. 
mortgagee's  liability  for,  by  non-claim,  &c.,  813. 
of  acknowledgment  in  writing  of  debt,  1087. 
of  deeds,  &c.,  liability  of  mortgagee  for,  to  costs,  1200. 

to  damages  for,  835. 
of  lease,  liability  of  mortgagee  for,  701. 
of  mortgage  deed,  damages  for,  835. 

evidence  as  to,  1043. 

LUNATIC, 

allowance  to  committee  not  alienable,  372. 

asylums,  mortgages  for  purposes  of  providing,  &o.,  467. 

alteration  of  interest  in  property  not  allowed,  371. 

bemkruptcy  of,  373. 

building,  charge  for,  on  estate  of,  372. 

charging  order  against,  374. 

committee  cannot  mortgage  property  of,  366. 

costs  of  partition  action,  370. 

execution  against  property  of,  370. 

husband,  dispensation  with  concurrence  of,  in  wife's  mortgage, 
329. 

improvements,  expenditure  on,  372. 

keeping  alive  mortgage  paid  off,  372. 

merger,  presumption  as  to,  in  case  of,  1466. 

mortgagor,  evidence  as  to,  in  foreclosure  action,  1044. 

mortgage  of  property  of,  by  order  of  Court,  366. 

application  for  order,  procedure  on,  368. 

benefit  of  limatio  to  be  considered,  369. 

conveyance,  power  to  order,  372. 

costs,  371. 

covenants  for  payment  of  mortgage  moneys,  373. 
for  tide,  373. 

disentailing  assurance,  when  ordered,  373. 
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LlJNATlCy— continued. 

mortgage  of  property  of,  by  order  of  Court — eonUnued, 

execution  of,  on  behalf  of  lunatic,  373. 

for  anceBtor's  debts,  370. 

for  costs  of  actions,  &c.,  by  or  against  lunatic,  370,  371. 

for  debts  of  lunatic,  367. 

for  discbarge  of  incumbrances,  367. 

for  maintenance,  &c.,  of  lunatic,  367. 

for  purposes  specified  in  Lunacy  Act,  1890... 367. 

for  repairs  and  improvements,  372. 

form  and  contents  of  mortgages,  373. 

interest  of  lunatic  in  property  not  altered,  371. 

jurisdiction  to  make  order,  366. 

married  woman,  order  wbere  lunatic  is,  369. 

payment  off  of,  372. 

power  of  appointment,  no  jurisdiction  to  release,  371. 
of  sale,  373. 
to  carry  orders  into  effect,  372. 

procedure  on  applications,  368. 
mortgages  of  property  of,  under  Settled  Land  Acts,  406. 
repairs,  expenditure  on,  372. 
third  parties  not  affected,  370. 

vesting  orders  in  case  of  mortgagee  or  trustee  who  is,  1440  et  aeq. 
See  Yestinq  Osdebs. 


MAOHINEEY, 

attached  to  soil  after  mortgage,  whether  passes  to  mortgagee,  133. 

Bills  of  Sale  Acts,  216. 

sale  of,  by  mortgagee,  apart  from  buildings,  919. 

MAINTENANCE, 

mortgage  to  raise  money  for,  of  infant,  444 — 451. 

of  lunatic,  367,  368. 
of  security,  bill  of  sale  may  contain  provisions  for,  247. 

MALINS'  ACT,  333. 

MANAGEB, 

of  business,  955. 

appointment  by  Court  of,  955. 
is  provisional,  956. 

business  must  be  included  in  security,  956. 

dismissal  of  servants  is  effect  of,  956. 

distinction  between  receiver  and,  955. 

duties  of,  956. 

property,  over  what,  955,  957. 

sale  of  business  by,  956. 

who  will  be  appointed,  959. 
of  lands  out  of  jurisdiction,  957. 
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MANAQtER— continued. 
of  railways,  &c.,  951. 

appointment  is  of  right,  952. 

Court  may  appoint,  under  Railway  Oompanies  Act,  951. 

grounds  for  making  appointment,  952. 

powers  of,  extent  of,  953. 

who  will  be  appointed,  952. 

MANOR, 

accretions  to,  mortgagee  entitled  to,  178. 

advowBon  appendant  to,  passes  by  conveyance  of,  178. 

courts,  mortgagee  in  possession  may  hold,  178. 

customary  freeholds  not  part  of,  178. 

escheat  to  lord  of,  666. 

mortgage  of,  by  deposit  of  court  roUs,  66. 

mortgage  of,  generally,  178. 

advowson  appendant  passes  by,  178. 

after-acquired  property,  passes,  178. 
receiver  of,  may  be  appointed,  178,  949,  964. 
redemption  by  lord  of,  716. 
what  passes  by  grant  of,  178. 

MARITIME  LIEN, 

abandonment  of,  1416. 
Admiralty  Division,  jurisdiction  of,  1415. 
damage  by  collision,  1418. 
necessaries,  1414,  1419. 
pilotage,  1417. 

priority  of,  lost  by  laches,  1413. 
salvage,  1416. 
towage,  1417. 
And  see  Lien. 

MARITIME  RISE, 

essential  to  bottomry  bond,  1528. 

MARGINAL  NOTES, 
of  bankers,  1286. 

MAREETABLE  SECURITY, 
stamp  duty  on,  1543,  1557. 

MARRIAGE  BROCAGE, 
securities  for,  void,  648. 

MARRIED  WOMAN, 

acknowledgment  of  deeds  by,  326  et  eeq. 

abolished  in  certain  cases  by  Married  Women's  Property  Act, 

appointment  under  power  does  not  require,  341. 
copyholds  disposed  of  without,  when,  327,  330. 
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MARTtTTCT)  WOMAN— oon<tnu«<2. 

acknowledgment  of  deeds  by — continued, 

disentailing  deed,  379. 

equity  to  settlement  barrable  by,  328. 

husband's  ooncurrenoe  dispensed  with,  in  what  ease,  329,  330. 

land  improperly  purchased  by  trustees  for  wife,  327. 

legal  estate  in  separate  property,  330. 

Malins*  Act,  333. 

memorandum  of,  329. 

mode  of  taking,  329. 

mortgage  debt,  wife's  interest  in,  328. 

personal  liability  to  pay  mortgage  moneys  not  imposed  on  wife 
by,  328. 

powers  of  appointment,  release  or  disclaimer  of,  342,  343. 

reyersionary  interest  in  personalty,  332. 

separate  property  may  be  disposed  of  without,  337,  344. 

trust  for  sale,  lands  devised  on,  327. 

action  against  wife  alone,  353,  354. 

joinder  of  husband  in,  356. 

against  wife  as  executrix  or  trustee,  356. 

by  wife  alone,  355. 

as  executrix  or  trustee,  356. 

by  wife's  personal  representative,  356. 

ante-nuptial  debts  of  wife,  continuance  of  her  liability  after  mar- 
riage, 356. 

liability  of  husband  for,  359. 

mortgage  by  husband  to  secure,  361. 

anticipation,  restraint  on,  348. 

'< alienation"  and  *^ anticipation"  the  same,  348,  349. 

arrears  of  income  chargeable  notwithstanding,  348,  1381. 

costs  payable  out  of  property  subject  to,  351. 

effect  of,  348. 

entail  of  wife  barrable  notwithstanding,  340. 

fraud  does  not  affect,  349. 

fund  not  producing  income  is  subject  to,  348. 

subject  to  particular  estate,  gift  of,  with,  349. 

Married  Women's  Property  Act,  1882,  does  not  affect,  350. 

marshalling  not  prevented  by,  800. 

perpetuities,  clause  obnoxious  to  sale  against,  void,  349. 

power  of  appointment  with,  followed  by  gift  in  default  to 
separate  use,  349. 

property,  what,  is  subject  to,  348. 

removal  of,  by  Court,  350. 

separate  property  only  is  subject  to,  348. 

use,  gift  to,  not  implied  from,  348. 

Settled  Land  Acts,  powers  of,  exercisable  notwithstanding, 

349. 
settlements,  &c.,  saving  of,  in  the  Married  Women's  Property 

Act,  1882,  effect  of,  350. 

what  expressions  amount  to,  348,  n. 
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appointment  by,  under  power,  341. 

acknowledgment  not  required,  842. 

copyholds,  342. 

disclaimer  of  power,  343. 

interest,  payment  of,  will  not  Talidate  yoid,  342. 

legal  estate  passes  by,  342. 

misrepresentation  in  mortgage  as  to  power,  342. 

personalty,  343. 

release  of  powers,  842,  343. 
diattels  real  of,  husband's  right  to,  331. 

absolnte  property  in,  none,  831. 

redemption  of  mortgage  by  husband  of,  right  to,  332. 

reyersionary  interest  in  term,  331. 

voluntary  conveyance  by  husband  overrides  mortgage  by  wife 
surviving,  332. 

chose  in  action  of,  mortgages  by  husband  and  wife  of,  332. 

assignment  of,  unless  reduced  into  possession,  does  not  bind 
wife,  332. 

equity  to  settlement  attaches  to,  333. 

fund  in  Oourt,  333. 

wife  surviving,  right  of,  against  mortgagee,  333. 
concurrence  of  husband  in  mortgage  by,  327. 

bankruptcy  does  not  prevent,  328. 

dispensation  with,  effect  of,  329,  330. 

redemption  by  wife  alone  of  mortgage  made  with,  328. 
covenants  by,  352. 

deposit  of  deeds  as  security  by  husband  and  wife,  75. 
disability  of,  under  Statutes  of  Limitation,  1090. 
equity  to  settlement  of  married  woman,  335. 

attaches  to  what  descriptions  of  property,  336. 
foreclosure  against,  1076. 
husband's  debt,  mortgage  by  wife  to  secure,  360. 

appointment  under  power,  361. 

creditors  of  wife  stand  in  her  place,  361. 

evidence  as  to  nature  of  transaction,  360. 

exoneration,  right  of  wife  to,  on  husband's  death,  360. 

priority  of  wife's  claim  over  legatees  of  husband,  361. 

waiver  of  claim  by  wife,  361. 
indemnity  to,  by  husband,  360. 
loan  by,  to  husband,  853. 
lunatic,  jurisdiction  to  charge  property  of,  369. 
Married  Women's  Property  Act,  1882,  mortgagee  under,  344. 

accruer  of  title,  345. 

acknowledgment  of  deed  not  necessary,  345. 

exception  where  married  woman  trustee,  346. 

actions  by  and  against  married  woman  alone,  353 — 356. 

executrix   or  trustee, 
356. 
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Married  Women's  Property  Act,  1882,  mortgages  midst— oimttl. 

base  fee,  enlargement  of,  345. 

contracts  by  married  woman,  effect  of,  354. 

covenants  for  personal  payment  of  mortgage  moneys,  353. 

equity  to  settlement,  346. 

expectancies  can  be  disposed  of  only  under,  323. 

feme  sole,  property  to  be  held  by  wife  as,  344. 

frandxilent  investment  of  husband's  money,  347. 

husband's  concnrrence  not  required,  346. 

poKcy  of  assurance,  347. 

remedies  of  married  women  for  protection  of  their  property » 
355. 

stock  and  shares,  346. 

trustee,  married  woman  can  hold  property  without  interven- 
tion of,  344. 

mortgage  of  chattels  real  of,  by  husband,  331. 

of  choses  in  action  of,  332. 

of  mortgage  debt,  wife's  interest  in,  328. 

of  proceeds  of  sale  of  land,  327. 

of  realty,  by  wife  with  husband's  concurrence,  327. 

where  land  improperly  purchased  by  wife's  trustees,  327. 

reversionary  interest  in  land,  327. 

in  personalty,  333. 
mortgagee  or  trustee,  346. 
protector  of  settlement,  382. 
receiver  of  property  of,  950. 
reversionary  interests  of,  mortgages  under  Malins'  Act  of,  333. 

acknowledgment  of  deed,  333. 

choses  in  action  in  possession.  Act  applies  to,  whether,  335. 

effect  of  disposition,  334. 

foreign  domicile,  effect  of,  335. 

policy  of  assurance,  335. 

powers  of  appointment,  saving  of,  335. 

separate  property  of  wife,  335. 

settlements,  exception  of,  335. 

what  property  passes  by  disposition,  334. 

separate  property, 

charge  on,  how  created,  338. 
judicial  separation,  effect  of,  341. 
protection  order,  effect  of,  341. 
savings  of  wife  during  coverture,  340. 
trusts  for  separate  use,  337. 

acknowledgment  of  disposition  not  necessary,  339. 
exception,  if  of  legal  estate  vested  in  wife,  339. 

attach,  when,  338. 

created,  by  what  words,  338. 

entail  in  property  settled  to,  bar  of,  340. 
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separate  property — continued. 

trusts  for  separate  \mQ--continued, 

husband's  concurrence  in  disposition  not  necessary,  839. 

covenant  to  settle  after-acquired  property  does 
not  bind,  340. 

nature  and  effect  of,  337. 

reyersionary  interests  settled  on,  339. 

Settled  Land  Acts,  mortgage  under,  by,  405. 

statutory  provisions  as  to,  by  Divorce  Acts,  330. 

by  Fines  and  Becoveries  Act,  327. 

by  Malins'  Act,  333. 

by  Married   Women's   Property    Act, 
1870... 343. 

by  Married   Women's    Property  Act, 
1882...  344. 

surety  for,  right  of  indemnity  of  husband  who  is,  362. 

trustee  and  mortgagee,  346. 

vesting  orders,  1446. 

MABSHALLING, 

Admiralty  Division,  appKcation  of  doctrine  in,  807. 

anticipation,  restraint  on,  does  not  prevent,  800. 

bankruptcy  of  mortgagor  does  not  prevent,  799. 

bottomry  bonds,  between  several,  808. 

charity,  money  in  favour  of,  664. 

charge  of  debts  or  legacies,  803,  804. 

erroneous  recital  that  debts  are  paid,  800. 

collateral  security  may  be  exhausted  by  prior  mortgagee,  807. 

copyholds,  between,  and  freeholds  before  3  &  4  Will.  lY.  c.  104... 
796. 

covenant  against  incumbrances,  effect  of,  800,  807. 

Grown,  extent  by,  798. 

distinct  funds  all  subject  to  prior  charge,  807. 

one  subject  to  prior  charge,  other  not,  807. 

distress,  between  chattels  mortgaged  and  not,  798. 

doctrine  of,  stated,  796. 

executor,  mortgagee  of  estate,  and  legatee,  798. 

extent  of  doctrine,  general  rule  as  to,  801. 

factor  pledging  goods,  1606. 

first  charge  not  a  mortgage,  rule  where,  803. 

charges  not  simultaneous,  802. 

mortgagee,  rights  of,  not  affected  by,  797* 

realizing  all  securities,  798. 

security  subject  to   second  mortgage. 
798. 

husband  and  wife,  799. 

impeachment  of  one  of  the  securities,  803. 

jointure  secured  by  charge  and  covenant,  803. 

judgment  creditors,  806. 
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landlord,  mortgagee  marshalliBg  against,  798. 
legatees  may  marshal,  when,  804. 
life  estate  reduced  from  fee  simple  and  mortgaged,  799. 
maritime  securities,  appEcation  of  doctrine  to,  807. 
mesne  incumbrancer  and  subsequent  incumbrancer,  rule  as  be- 
tween, 807. 
mortgages,  general  rule  as  to  application  of  doctrine  to,  797. 
notice  of  first  mortgage  immaterial,  801. 
paraphernalia  of  widow,  799. 
pleadings  need  not  raise  right  of,  801. 
policy  of  life  assurance,  mortgage  of,  voidable,  805. 
portions,  first  charge  for,  803. 
powers  of  appointment,  estates  subject  to,  801. 
recital,  erroneous,  that  charged  debts  are  paid,  800. 
settlement  of  mortgaged  and  unmortgaged  estates,  800. 
subsequent  charge  not  a  mortgage,  rule  where,  803. 

incumbrancer  of  one  estate,  rights  of,  798,  801. 
surety,  entitled  to  benefit  of,  807. 

not  entitled  to  prevent,  807. 
third  parties  not  prejudiced  by,  805—807. 
vendor's  lien,  802,  804. 
volunteers,  right  enforced  in  favour  of,  802. 

not  between  mere,  803. 

not  to  prejudice  of,  806. 

MAXIMS, 

every  mortgage  implies  a  loan,  every  loan  a  debt,  10. 

once  a  mortgage,  always  a  mortgage,  12. 

qui  prior  est  tempore,  potior  eat  jure,  52,  1234. 

quicquid  aolvitur,  tolvitur  Kcandwn  modum  reeipienti$f  1232. 

vigUcMtihus  non  dormientibus  Bubvenit  lex,  1270. 

where  equity  is  equal,  the  law  shaU  prevail,  1234. 

MEMOBANDUM, 

accompanying  deposit  of  title  deeds,  67  et  aeq.    See  Dbposit  of 

JDeeds. 

pledge,  not  within  Bills  of  Sale  Acts,  201,  213. 

of  association,  alteration  of,  486. 

powers  conferred  by,  485.     See  GoiCFAirT. 

of  sale  at  auction,  when  a  bill  of  sale,  206. 

stamp  duty  on,  endorsed  on  mortgage,  1554. 

MEBOANTILE  AMENDMENT  ACT, 
absence  beyond  seas,  1007,  1090. 
acknowledgment  by  agent,  773. 
co-contractors,  &c.,  999. 
consideration  of  guarantee,  88. 
surety's  right  to  securities,  104. 
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MEBGEB  (generally), 

base  fee  enlarged  by,  384. 
of  tithes^  179. 

MERGEB  OF  SEOUIULTIES  AND  CHABGES, 

by  iinioiL  of  estates,  1455. 

benefit  of  estate,  presumption  rebutted  by,  1465. 

bond  paid  off  by  tenant  for  life,  1458. 

charge  of  debts,  effect  of,  1469. 

Grown  debt,  purchaser  paying  off  mortgage  paramount  to, 
1468. 

equity,  rules  of,  to  prevail,  1455.^ 

infant,  presumption  of  merger  in  case  of,  1467. 

intention  to  preserve  charge,  1461. 

declaration  against  merger  by  mortgagor,  1461. 

disputed  title,  1465. 

equivocal,  indications  of,  1466. 

evidence  of,  from  dealing  with  property,  1463. 
parol,  admissible,  1463. 

express  or  implied,  rebuts  presumption,  1461. 

transfer  of  security  to  mortgagor,  1462. 

lunatic,  presumption  of  merger  in  cftse  of,  1466. 
mortgagee  acquiring  equity  of  redemption,  1460. 

acceleration  of  mesne  incumbrance,  1467. 

assignment  to  trustee  for  mortgagee,  1460. 

conveyance  in  consideration  of  mortgagee's  covenant  to 
pay  other  debts,  1460. 

devolution  of  equity  of  redemption  to  mortgagee,  1460. 

fraud  of  vendor  mortgagor,  1465. 

general  presumption  as  to  merger  in  such  cases,  1460. 

head  rent,  payment  of,  before  purchase,  1463. 

negligence  of  puisne  incumbrancer,  1466. 

mortgagee  paid  off,  refusal  of,  to  assign,  1463. 

puisne  incumbrancers,  what  will  exdude  merger  against, 
1467. 

release  by  judgment  creditor,  1464. 

tenant  for  life,  1464. 

subrogation,  mortgage  kept  alive  by,  1468. 
tenant  for  life  paying  off  charges,  1457. 

bond  debt,  1458. 

intention  to  merge,  burden  of  proof  as  to,  1458. 

change  of  circumstances  after,  1458. 

interest,  payment  of,  in  excess  of  rents,  1464. 

judgment  creditor,  rights  of,  1459. 

mistake  as  to  rights,  1465. 

presumption  as  to  merger  generally,  1457. 

puisne  mortgagee,  rights  against,  1458. 

Statute  of  Limitations,  1458. 

with  ultimate  remainder  in  fee,  1458. 
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by  Tinion  of  estates — continued. 

tenant  in  fee  defeasible,  1459. 

simple,  1456. 

tenant  in  tail  paying  off  chaige,  1456. 

estate  tail  in  possession,  1456. 

in  remainder,  1456. 

not  barrable,  1 347. 

infant  tenant  in  tail,  1457,  1467. 

lunatic  tenant  in  tail,  1457. 

title,  dispute  as  to,  of  person  paying  off  mortgage,  1465. 

Toulmin  y.  Steere,  rule  in,  considered,  1468. 

transfer  of  mortgage  to  trustee  of  mortgagor,  1464. 

trust,  merger  not  allowed  to  detriment  of,  1469. 

of  lower  in  higher  security,  1470. 

bills  of  exchange,  mortgage  to  secure  at  maturity,  1472. 

contrary  intention  excludes,  1473. 

equitable  charge  merged  in  legal  mortgage,  1471. 

interest,  rate  of,  after,  1473. 

security  of  higher  nature  taking,  1471. 

both  securities  must  be  between  same  persons,  1471. 

security  on  same  funds,  no  merger  by  taking  second,  1472. 

subsequent,  must  be  effectual,  1472. 

simple  contract  debt  merged  in  specialty,  1470. 

proyided  remedies  are  co-extendve,  1472. 

imless  security  is  for  further  advance,  1470. 

simple  contract  debt  not  merged  in  mortgage  where  no  cove- 
nant, 10. 

trustee,  interposition  of,  prevents,  1471. 

METEOPOLTTAN  ASYLUMS  BOAED, 
mortgage  of  district  rates  by,  468. 

MINES  AND  MINEBALS, 

account  of  share  in,  without  dissolution,  mortgagee  entitled  to, 

aUowanoe  to  mortgagee  for  opening  and  working,  1223,  1224. 

mortgagee  of  share  in,  action  by,  against  co-tenants,  944. 

protection  of,  lien  for  expenditure  on,  1403. 

receiver  of,  appointment  of,  949. 

sale  of,  by  mortgagee,  apart  from  surface,  918. 

MINING  LEASE, 

mortgagor  cannot  grant,  under  statutory  powers,  708. 

MISCONDUCT, 

of  mortgagee,  1196  et  seq.    See  AOOOTTNTS. 
mortgagor,  1204. 
receiver,  965. 
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MISDESOEIPnON, 

of  consideration  for  bill  of  sale,  238. 
grantor  of  bill  of  sale,  242. 
stock,  amount  of,  290. 

MISEEPEESENTATION, 

answer  to  inquiries  as  to  incumbrances,  1276. 

appointment  by  married  woman,  342. 

by  solicitor  of  prior  mortgagee,  1314. 

policy  of  life  assurance  obtained  by,  300. 

priority  lost  by,  1314. 

suretyship,  contract  of,  avoided  by,  89. 

MISTAKE, 

in  accounts,  is  ground  for  surcharge,  &o.,  1161. 

in  affidavit  to  bill  of  sale,  261. 

in  agreement  for  mortgage,  63. 

in  bill  of  sale,  238. 

in  memorandum  accompanying  deposit,  63. 

in  name  of  party  to  deed,  116. 

in  notice  of  charge  on  fund,  1278. 

in  recitals  of  mortgage  deed,  effect  of,  118, 

in  schedule  to  bill  of  sale,  225. 

legal  estate  got  in  by,  effect  of,  on  priority  of  mortgage,  1237. 

mortgage  under  mistake  as  to  title,  1237. 

negligent,  loss  of  priority  by,  1318. 

MONEY-LENDERS  ACT,  1900, 
provisions  of,  639. 

MOETGAGE, 

abortive,  costs  of,  mortgagee  cannot  recover,  59,  1218. 

absolute  conveyance  treated  as,  when,  22.    See  Absolutjs  Oov- 

VKYANCB. 

agreement  for,  when  enforceable,  57. 

appointment  by  way  of,  redemption  under,  follows  old  uses,  721. 

bankruptcy  as  affecting.    See  Bankbuftcy. 

bankruptcy,  trustee  in,  by,  374. 

Bills  of  Sale  Acts.    See  Bill  of  Sale. 

by  all  owners  of  property  not  under  disability,  326. 

by  building  societies,  476.    See  Benefit  BuiLDiNa  Sooiett. 

by  burial  boards,  469. 

by  clients  to  solicitors,  631. 

by  commissioners  for  public  xmdertakings,  466. 

by  companies,  482.    See  Cohfaity  ;  Debentuees. 

by  convict,  376. 

by  county,  &c.  councils,  472. 

by  ecclesiastical  persons  and  corporations,  455. 

by  education  authorities,  473. 

by  executors  and  administrators,  413.    See  Executors. 

VOL.  11. — C.  3  L 
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by  friendly  Bodetiee,  481. 

by  jtLstioes  at  sessioiiB,  466,  467. 

by  local  authorities,  464,  470,  472. 

by  mairied  women,  326.    See  Marbtet)  Womai^ . 

by  mimioipal  corporations,  462,  469. 

by  partners,  622. 

by  poor  law  guardians,  468. 

by  prison  authorities,  466. 

by  railway,  &c.  companies,  482. 

by  school  boards,  473. 

by  tenants  for  life,  392.    See  Sbitlbd  LA2n>  AOTS ;  Tekaitt  fob 
Life. 

by  tenants  in  tail,  377.    See  TENANT  in  Tail. 

by  trustees  of  charities,  438. 

of  settlements,  &c.,  440.    See  Tbtjstebs. 

by  imiyersities  and  coUegee,  461. 

charge  on  property  created  by,  51,  59 — 64.      See  Eqititable 

MOBTQAOE. 

clandestine,  54 — 56. 

collateral  adyantages  cannot  be  obtained,  1 5 — 22. 

collateral  securities.    See  Collatebal  Secubities. 

common  law,  1 — 8. 

concealment  of,  54 — 56. 

condition,  estate  on,  created  by,  8. 

conditions  restrictive  of  redemption  void,  12,  15 — 21.    See  Be- 

DBMPTION,  EqTJITY  OF. 

conditional  purchase  distinguished  from,  22. 

settlement  treated  as,  25. 
consolidation  of.    See  Oonsoudation. 
contract  for  purchase  at  time  of  loan,  15,  16. 
contribution,  792.    See  Contribtjtion. 
contributory,  trustees  must  not  lend  on,  544. 
conveyance,  actual  or  executory,  effected  by,  6—9. 
Oonveyancing  Acts, 

acknowledgments,  &c.  as  to  deeds,  834. 
advance  on  joint  account,  556,  863. 
application  of  purchase-moneys,  930. 
consolidation  of,  883. 
constructive  notice,  1326. 
contracts,  completion  of,  after  death,  861. 
conveyance  by  a  person  to  himself,  847. 
covenants, 

for  title,  150. 

implied  in  statutory  mortgage,  155. 
with  several  jointly,  983. 
deeds,  acknowledgment,  &c.  of,  834. 

mortgagor's  right  to  inspect,  834. 
devolution  of  mortgaged  estates.    See  Devolution. 
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Conyeyanciiig  Acts — continued, 

enlargement  of  long  termB,  114. 

forfeiture  of  lease,  166. 

form  of  mortgage,  155. 

transfer  of  mortgage,  846. 

general  words,  126. 

insurance  by  mortgage,  146. 

joint  account,  advance  on,  556,  863. 

leases  by  mortgagee,  818. 

mortgager,  692  et  seq, 

married  women,  326. 

power  of  attorney,  320. 

of  insurance,  146. 

of  sale.    See  Powbbs  of  Sale. 

exercise  of,  910. 

to  appoint  reoeiyer,  937. 

to  fell  timber,  823. 

powers,  disclaimer  of,  343. 

variation,  &o.  of,  899. 

receipts,  120. 

of  mortgagees  for  purchase-moneys,  928. 

for  other  moneys,  933. 

of  trustees,  732. 

receiver,  appointment,  &c.  of,  937. 

reconveyance,  1434,  1438. 

rent-charges,  remedy  for,  38,  181. 

restraint  on  anticipation,  348. 

sale,  by  Court,  free  from  incumbrances,  655. 

in  foreclosure  or  redemption  action,  747, 1036. 

sale  by  mortgagee  under  power, 

application  of  purchase-moneys,  929. 

conveyance,  925. 

exercise  of  power,  896  et  8eq» 

foreclosure,  1014. 

loss  by,  liability  for,  918. 

protection  of  purchasers,  916. 

title  deeds,  925. 

transfer  in  lieu  of  reconveyance,  1437. 

vesting  declaration,  558. 

Crown  debts,  priorities  as  between,  and,  1386. 

date,  priority  by  order  of,  1255.    See  Date. 

debt,  the  principal,  mortgage  the  accessory,  7,  8. 

defeasible,  a  purchase,  distinguished  from,  22. 

defective  conveyance  by,  63. 

definition  of,  6. 

deposit  of  title-deeds,  &c.  by  way  of,  64 — 67.    See  DEPOSIT  OF 
Deeds. 

destruction  of  subject  of,  1533. 

3l2 
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equitable,  51—76.    See  Equttablb  Mobtgagb. 

floating  security,  511. 

foreoIoBure,  right  of,  incident  to,  14,  15. 

for  burial  grounds,  469. 

for  lunatic  asylums,  467. 

for  poor  law  relief,  468. 

for  portions,  444. 

for  public  Kbraries,  470. 

undertaking,  466. 

for  redemption  of  land  tax,  364,  397. 

for  repairing  bridges,  466. 

for  schools,  elementary,  473. 

forged,  for  yalue  without  notice,  yoid,  1257. 

fraudulent  conyeyanoes  in  bankruptcy,  599. 

under  13  Eliz.  c.  5... 590. 

imder  27  Eliz.  c.  4... 621. 

fraudulent  preference.    See  F&audui<bnt  Prefjbbsnob. 
fund,  primary,  for  payment  of,  785.    See  Exoins&ATiON. 
further  advances  when  covered  by,  1168. 

when  may  be  tacked  to,  1250,    See  TACKnra. 

hypothecation  and,  distinguished,  7. 

immoral  securities,  646. 

keeping  on  foot,  1461. 

land  charges,  priorities  as  between,  and,  1389. 

Land  Begistry  Act,  1862.. .72. 

Land  Transfer  Acts,  72,  73.    See  liAim  Transfeb  Acts. 

l^gal  estate,  priority  by,  1234.    See  Legal  Estate. 

"  legal  mortgage  *'  means  first,  63. 

Hens,  priorities  as  between,  and,  1393.    See  Lien. 

loan  implied  by,  10. 

Locke  King's  Act,  785.    See  Exonebatiov.  ' 

Lord  Oranworth's  Act, 

application  of  purchase-moneys,  898,  930. 

charges  by  way  of  mortgage,  898. 

conveyance  on  sale,  926. 

exchange,  mortgages  for,  437. 

notice  before  sale,  910,  915. 

powers  of  mortgagees,  146,  898,  906,  915. 

receipts,  898,  930. 

receivers,  936. 

title  deedB,  925,  926. 

Lord  St.  Leonards'  Act,  928. 
marshalling.    See  Mabbhalumg. 
'  Merchant  Shipping  Act    See  Ships. 
merger.    See  Mebgeb. 

mortgage  deed,  form  and  contents  of,  1 15.    Ste  Mobtgagb  Deed. 
Mortmain  Acts,  559. 
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MOBTGAGE  -continued, 
mortuum  vadium^  2 — 5. 
mutuality  essential  to,  24,  27. 
no  ooyenant  or  bond,  debt  implied  where,  9,  10. 
notice,  priority  by.    See  Notice. 
of  adyowson,  178. 

of  after-aoquized  properfy.    ^  Bills  of  Sale  ;  DEBTSi 
of  bankrupt's  property,  374. 
of  benefice.    See  Benefioe. 
of  calls.    And  eee  Oalls. 
of  cargo.    See  Oabgo. 
of  chattels.    See  Bills  of  Sale. 
of  chose  in  action.    See  Debt. 
of  colonial  lands.     See  CoLOirr. 
of  convict's  property,  376. 
of  copyholds,  167. 
of  debts,  317.    See  Debts. 
of  equity  of  redemption,  52 — 66. 
of  estates  of  infants,  363. 
of  limatios,  366. 

of  expectancies,  634. 

of  fixtures,  127. 

of  freeholds,  113. 

of  freight,  284. 

of  leaseholds,  164. 

of  legacies,  322. 

of  manor,  178. 

of  pay,  nayal  and  military,  313. 

of  pensions,  313. 

of  pew  rents,  466. 

of  policy  of  life  assurance,  298. 

of  railway  undertaking.    See  Bailway. 

of  rectories  impropriate,  179. 

of  rent-charges,  181. 

of  reversionary  interests.    See  Beyebsionaby  Intbbests. 

of  shares  in  company,  290.    See  Company. 

in  partnerships.    See  Pabtnebship. 
of  ships.    See  Ships. 
of  stock,  289. 
of  tithes,  179. 
of  tolls,  608. 
of  trust  fund,  324. 

"  once  a  mortgage  always  a  mortgage,"  12, 
pledge  and,  distinguiahed,  7. 

powers  of  attorney.    See  Powee  of  Attobney, 
of  charging,  authorize  mortgage,  442. 
of  sale.    See  PowEB  OF  Sale. 
to  seize  chattels.    See  Bills  of  Sale. 
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UOBTOtAOtR-'-continued. 

pre-emption,  riglit  of,  reeeired  to  mortgagee,  18,  19. 

preliminary  expenses  of,  mortgagee  whether  entitled  to,  69,  1210. 

receiver.    See  Becbiyeb. 

registration,  priority  by.    See  Bboistbation. 

specific  performance  of  agreement  for,  57,  58. 

staying  proceedings,  891. 

subjects  of  mortgage  generally,  9. 

sab-mortgage.    See  Sub-Mobtqagb. 

tacking.    See  Tacking. 

transfer  of.    See  Tbaksfbb  of  Mobtgagb. 

vivum  vadium,  1,  2. 

Welsh  mortgages,  30—35.    See  Welsh  Mobtgagb. 

MOBTGAGB  DEBENTUBE  ACTS,  518. 

MOBTGAGE  DEBENTUBES, 
what  are,  496. 

MOBTGAGB  DEBT, 

bankruptcy  of  mortgagee  yests,  in  his  trustee,  869. 
bequest  of,  865. 

ademption  of  mortgage  debt  specifically  bequeathed,  868. 

after  foreclosure,  held  to  pass  mortgaged  land,  872. 

apportionment  where  trust  for  conversion,  866. 

devise  of  lands  generally,  does  not  operate  as,  865. 

specifically,  effect  of,  865. 

general  or  residuary  bequest,  effect  of,  865. 

sub-mortgage,  bequest  to  pay  off,  868. 

what  passes  by  gift  of  "  money,"  865. 

of  *'  mortg^es,"  <' securities,"  &o.,  865. 
creditors,  liability  to,  of  mortgagee's  interest  in,  869. 
devolution  of,  862. 

after  union  with  equity  of  redemption,  869. 

beneficial  interest  of  mortgagee  is  personalty,  862. 

conversion,  862. 

husband  and  wife,  863. 

joint  account  clause,  863. 

release  changes,  into  real  estate,  869. 

trustee,  security  taken  in  name  of,  862. 
exoneration  of  mortgaged  estates  on   death,    from,   774.     See 

EXONEBATION. 

release  of,  discharge  of  security  by,  1424. 

alteration  of  debtor's  position  on  faith  of,  1425. 

appointment  of  debtor  as  executor  of  creditor's  will,  1427. 

cancellation  of  mortgage  deed,  1425. 

cause  of  action,  release  of,  1424. 

conditional  satisfaction  of  mortgage,  1428. 

conduct,  release  in  equity  by,  1425. 

consideration,  release  given  without,  1425. 
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release  of,  disdiarge  of  seourity  hj-^conUntted. 
evidenoe  of  intention  to  release,  1426. 
negotiable  security  for  part  of  debt,  1428. 
part  payment,  acoeptance  of,  in  full  satisfaction,  1427. 
partial  release,  1427. 
presumption  of  intention,  1427. 
promise  not  to  enforce  debt,  1425. 
specialty  debt  created  by,  when,  9,  10. 

deed  necessary  to  release,  1424. 
transfer  of  mortgage  passes,  without  assignment,  844. 

MOETGAGE  DEED, 

execution  of,  by  infant  under  order  of  Court,  363. 

on  behalf  of  lunatic,  373. 
forgery  of,  effect  of,  1317. 
form  and  contents  of,  generally, 
arrangeihent  of  clauses,  116. 
conveyance  of  mortgaged  property,  123. 
estate  clause,  126. 
fire  insurance,  covenants  for,  146. 
fixtures,  127. 
general  words,  126. 

interest,  capitalization  of,  proviso  for,  139. 
payment  of,  covenant  for,  120. 

reduction  of,  on  punctual  payment,  covenant  for, 
137. 
parcels,  description  of,  124. 
parties,  116. 

principal,  payment  of,  by  instalments,  proviso  for,  145. 

covenant  for,  120. 
postponement  of  right  to  call  in,  proviso  for,  143. 

quiet  enjoyment  till  default,  effect  of  proviso  for,  815. 
receipt  clause,  120. 
recitals,  117. 

redemption,  proviso  for,  136. 
titie,  covenants  for,  as  to  freeholds,  150. 

as  to  leaseholds,  176. 
form  of,  statutory,  155. 

where  mortgage  is  of  freeholds  for  term  of  years,  114. 

of  lands  of  lunatic,  373. 
of  ships,  273. 
to  trustees,  555. 
no  covenant  or  bond  in,  debt  xmpHed  where,  9, 10. 
stamp  duty,  1537,  1539,  1557. 

MOBTGAGE  ESTATES, 

devise  of,  now  inoperative,  859. 
except  as  to  copyholds,  859. 
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HOBTGAGEE, 

aooeptance  by,  of  payment  from  second  mortgagee,  715. 

acooonte  against.    See  AcconNTS. 

of  rents  from  mortgagor,  no  right  to,  689. 

accretions  to  secority,  right  to,  810. 

compensation  for  compulsory  purchase,  810. 

copyholds  added  to  manor,  810. 

renewed  term,  173,  810. 

actions  against  mortgagor  by  strangers,  right  to  defend,  812. 

actions  for  administration.    See  ADMiinsTRATiON  of  Assets. 

for  completion  of  mortgage,  887. 

for  conyeyance  of  legal  estate,  52. 

for  foreclosure.    See  Fobeclosxtbb. 

for  mesne  profits  against  lessee,  698. 

for  protection  of  security,  811.    See  AcmoN. 

for  sale,  where  he  has  power  to  sell,  1115. 

liability  for  neglect  to  bring  action,  813. 

to  restrain  removal  of  fixtures,  135. 

waste  by  mortgagor,  690. 

administration,  costs  of  obtaining  grant  of,  allowed  to,  when, 
1205. 

advantage  beyond  principal,  interest,  and  costs  not  allowed  to,  15. 

advowson,  no  right  to  presentation  to,  810. 

application  of  money  advanced,  when  bound  to  see  to,  415 — 419. 

appi'opriation  of  payments  by,  1233. 

assignment  of  debt  by,  mortgagor  can  compel,  1437. 

attainder  of,  effect  of,  664. 

attornment  to,  effect  of,  211,  684.     See  Attobnhent. 

bankrupt  mortgagor  allowed  by,  to  receive  rents,  821. 

to    use    incumbrances    against 
trustee,  821. 

becoming  mortgagor,  1460. 

bidding  by,  at  sale  in  foreclosure  and  redemption  actions,  1060. 

under  order  in  bankruptcy,  1120. 

under  power,  923. 

bonus  not  allowed  to,  generally,  1166. 
book  debt  not  retainable  out  of  proceeds  of  sale,  1233. 
business  mortgaged,  right  of  mortgagee  to  carry  on,  819. 
by  deposit  of  deeds  on.    See  Deposit  of  Deeds. 
collateral  advantage  cannot  be  obtained  by,  15 — 22. 

agreement  for  purchase  of  equity  of  redemption,  16. 

bonus  or  commission,  1166. 

family  arrangements,  exception  in  case  of,  21. 

lease  from  mortgagor,  accepting,  21. 

collateral  securities,  proceedings  on.      See  Oolulteral  Seoi7- 

BTTIES. 

commission  not  allowed  to,  1211,  1212. 
compound  interest  not  generally  allowed  to,  1181. 

stipulations  for,  whether  valid,  1183. 
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consent  to  sale  by  Court,  refosal,  1059,  1127. 
contract  for  purchase,  right  to  set  aside,  812. 
costs.    8eeAocovNT8;  Costs. 
County  Court  Act,  summary  entry  under,  684. 
delivery  on  redemption  of  possession,  826,  1429» 

of  title  deeds,  1435. 

deriyatiye,  form  of  redemption  decree  against,  1051. 

necessary  parties  to  redemption  action,  1028. 
deterioration  of  property  by  non-claim,  813. 
devisee  is  trustee  for  executor,  when,  852. 
disclaiming  parties,  costs  of,  1207.    See  Accounts. 
discovery  by,  in  aid  of  action  by  mortgagor,  753. 
distress  on  tenant,  693. 

powers  of,  in  mortgages,  void,  688. 
entry  on  default,  right  of,  814. 
equity  of  redemption,  purchase  of,  by,  16. 
escheat,  664. 
estate  of,  nature  of,  809. 

effect  of  Judicature  Act  upon,  809. 

merger  of,  by  acquiring  equity  of  redemption,  1460.  See 
Merqeb. 
estoppel  of,  from  denying  mortgagor's  title,  1433. 

of  mortgagor  from  denying  title  of,  675. 
eviction  of  mortgagor  or  lessee  by,  814. 
exchange  of  mortgaged  lands,  consent  to,  of,  658. 
extortion  by,  627.    See  Undue  Influence. 
fire  insurance,  premiums  for,  allowed  to,  whether,  1217. 
foreclosure  action  by  puisne,  who  must  be  parties  to,  1032,  1034. 
fraud  of,  loss  of  priority  by,  1313.    See  FhauD. 
further  advances,  1168. 
heir  of,  is  trustee  for  executor,  when,  851. 

not  known,  &c.    See  Vesting  Ordebs. 

interest.    See  Accounts  ;  Interest. 

joint  account,  advances  on,  556. 

keeping  mortgage  on  foot  for  benefit  of  personal  estate  of,  1467. 

^ee  Mebger. 
laches,  1317. 
Land  Transfer  Acts,  43. 
leases  by,  and  mortgagor,  694.    See  Lease. 
by  mortgagee  in  possession,  818. 

mortgagee  by  deposit  of,  not  compellable  to  take  assign- 
ment, 164. 
renewal  of,  by,  effect  of,  173. 
mortgage  for,  442. 
release  of  right  to,  174. 

legal  estate  may  be  got  in  by,  when,  1237.    See  Legal  Estate. 
Limitations,  Statutes  of.    See  Limitations,  Statutes  op. 
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loBs  of  title  deeds,  evidenoe  in  case  of »  835,  1043. 

liability  for,  834. 
lanacy  of,  costs  occasioned  by,  1453. 
married  woman,  346. 

mine,  accounts  for  share  in,  without  dissolution,  944. 
misconduct  of,  costs  disallowed  on  ground  of,  1135,  1196.    See 

AOOOTTHTS. 

mixing  up  characters  of  trustee,  &c.»  with  that  of,  1181. 

mortgagor,  whether  tenant  to,  676  et  eeq.    See  Mobtgaoob. 

negligence,  liability  for,  of  mortgagee,  822. 

priority  lost  by,  1317. 

non-claim,  liability  for  loss  by,  813. 

notice  by  mortgagee  of  debts,  &c.,  priority  by,  1272.    See  NonoB. 

to  mortgagor   to   pay  off  debt,    910.    See 
FowEB  OF  Sale. 

to  tenants  to  pay  rents,  692. 

to  quit,  693,  697,  940. 

by  mortgagor  to  redeem,  728. 

loss  of  priority  by,  of  prior  equities,   1319  ei  eeq*    See 
Notice. 
of  adyowson,  178. 
of  business,  819. 
of  calls,  515.    And  see  Galls. 
of  cargo,  287. 

of  chattels,  182.    See  Bills  of  Sale. 
of  chose  in  action,  317.    And  see  Debts. 
of  copyholds,  157. 
of  equity  of  redemption,  52 — 56. 
of  freeholds,  115. 
of  leaseholds  by  assignment,  164. 

by  demise,  165. 
of  life  policy,  298.    See  Life  Assttbanoe,  Poliot  of. 
of  manor,  178. 

of  policy  of  life  insurance,  298. 
of  public-house,  rights  of,  812,  819. 
of  railway  undertaking,  507.    See  "Railway, 
of  rentchaige,  181. 

of  reversionary  interest,  634.    See  Beyebsionaby  Iittebbst. 
of  share  in  partnership,  not  a  partner,  528. 

not  entitled  to  accounts,  528. 
of  shares  in  companies,  290.    See  Company. 
of  ship,  269  et  seq.    See  Ships. 
of  stock,  289. 
of  tithes,  179. 
of  tolls,  508. 
of  trust  fund,  324. 

of  trust  property,  not  a  ceetui  que  trusty  888. 
out  of  jurisdiction,  1443.    See  Vesting  Obdebs. 
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parliament,  right  to  vote  for,  810. 
part  owner  of  equity  of  redemption,  1052. 
partition  of  equity  of  redemption  is  subject  to  rights  of,  657. 
payment  into  Court,  1060. 
poor  laws,  right  to  settlement  under,  810. 
pre-emption,  reservation  of  right  of,  19. 
prior,  party  to  foreclosure  action  by  puisne,  1034. 
priority  of.    See  Pbiority. 
privileges  of,  810. 

production  of  title  deeds  by,  right  of  mortgagor  to,  832. 
public-house  licence,  right  to  appeal  against  refusal  of,  812. 

require  transfer  of  licence,  819. 

puisne,  party  to  foreclosure  action  by  prior,  1034. 
redemption  action,  party  to,  741. 
remedies  of, 

abroad,  injunction  restraining  proceedings,  888. 
action  for  administration,   1124.     See  Adionistbatiov  of 
Assets. 
for  foreclosure.    See  Foreolosttbe. 
for  further  sum  after  payment  of  claim,  889. 
for  sale,  where  he  has  power  of  sale,  1115. 
in  breach  of  good  faith,  889. 
in  formd  pauperis,  888. 
interpleader,  888. 

administration  to  mortgagor,  1133. 

all  may  generally  be  pursued  at  once,  885. 

alteration  of  mortgagee's  rights  by  subsequent  contract,  890. 

annuitant  not  within  the  rule,  888. 

foreclosure  absolute,  effect  of,  890. 

proof  by,  in  administration  action,  1129. 

See  Adsonisthation  of  Assets. 
bankruptcy,  1109.    See  Bankbuptoy. 
winding-up,  1149.    /See  Winding-up. 
receiver,  appointment  of,  by  Court,  942. 

under  power  in  mortgage  deed,  934. 
under  statutory  power,  937. 
And  see  Eeoeiveb. 
sale  by  Court,  1036,  1056.    See  Sale  by  Coxtbt. 
under  power,  896.    See  Poweb  of  Sale. 
renewal  of  leaseholds  by,  effect  of,  173. 

costs  of,  1215. 

sale  by  Court,  conduct  of,  when  given  to,  759,  1059,  1119. 
second  mortgagee.    See  Puisne  Inouicbbanoebs. 
set-off,  1158. 
settlement  by,  of  mortgage  debt,  1435. 

under  poor  law,  right  to,  810. 
several  actions  by,  886. 
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solioitor-moTtgagee,  oommissioii  not  allowed  to,  1211. 

right  of,  to  profit  oosts,  1213. 

statatory  powers  of,  under  Oonyeyancing  Act,  899. 

Land  Transfer  Aot,  43—50,  72. 

Lord  Oranworth's  Aot,  898. 
staying  proceedings,  891. 

stop  orders,  1296.    See  Stop  Obbebs. 

costs  of,  1214. 

sub-mortgagee,  848.    See  Sub-Mobtgaob. 

tender  of  mortgage  debt,  refusal  of,  by,  739,  1198. 

timber,  right  to  cut,  823. 

title  of  mortgagor  cannot  be  disputed  by,  1433. 

title  deeds,  absence  of,  loss  of  priority  by,  1353.      See  Tjtlr 

Deeds. 

loss  of,  liability  for,  834.    See  Title  Dbeds. 

of  legal  estate,  54. 

production  of,  832. 

trustee  for,  mortgagor  is,  of  legal  estate,  when,  52. 

trustee  for  mortgagor,  mortgagee  is,  of  surplus  proceeds  of  sale, 

930. 

otherwise  not,  917. 

for  subsequent  incumbrancers,  of  legal 
estate,  52. 

trustee-mortgagees.    See  Tbustees. 

use  and  occupation,  693. 

voluntary  conveyance,  creditors  setting  aside,  postponed  to,  625. 

vote  for  parliament,  right  to,  810. 

waste  by  mortgagor,  injunction  against,  690. 

West  Lidia  estate,  1212. 

writ  of  summons  specially  indorsed,  1040. 

MOETGAGEE  IN  POSSESSION, 

abandonment  of  proceedings  for  taking  possession,  826. 
account,  liability  to,  820. 

accountable  for  rents  and  profits,  820,  1219. 

accounts,  annual,  not  rendered,  820. 

refused  by,  no  costs  to  hearing,  1197. 

actual  value,  liability  extends  to,  when,  1221. 

assignment  of  mortgage,  e£fect  of,  821. 

attornment  clause,  effect  of,  684. 

carrying  on  accounts  after  certificate,  1159,  1160. 

commission  for  trouble  not  allowed  to,  1211. 

costs.    See  Accounts  ;  Costs. 

crops,  growing,  belong  to,  819. 

death  of  mortgagee,  claim  against  personal  representatives, 
822. 

emblements,  right  to,  of,  819. 

ground  of  liability,  820. 

''just  allowances,"  1210. 
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account,  liability  to — continued* 
measure  of  liability,  820. 
mines,  expenses  of  working,  1223. 
partial  possession  by  mortgagor,  821. 
relinquishment  of  possession  does  not  determine,  826. 
repairs,  allowance  of  expenditure  in,  1224 — 1226. 
rests,  accounts  taken  with,  when,  1227.    See  Accounts. 
transfer  of  mortgage,  effect  of,  821. 
waste,  liability  for,  823. 

what  will  be  allowed  and  charged  in,  1219.    See  Aooouirrs. 
wilful  default,  820,  821,  1219. 

actions  affecting  mortgaged  property,   right   to   maintain  and 
defend,  812. 

agent  employed  by,  1211,  1222. 

of  mortgagor,  possession  as,  825. 

allegation  of  possession  in  foreclosure  action,  1042. 
bailee  of  chattels,  possession  may  be  recovered  from,  198. 
bailiff,  expenses  of,  allowed  to,  1222. 
bankrupt,  not  party  to  foreclosure  action,  1018. 
business  of,  right  to  carry  on,  819. 

right  to  obtain  transfer  of  publican's  licence,  819. 

servants  of  mortgagor,  dismissal  of,  819. 

courts  of  manor  may  be  held  by,  178. 

delivery  up  of  possession,  order  for,  in  foreclosure  action,  1066. 

to  mortgagor  on  redemption,  826. 

demand  of  possession,  waste  after,  819. 

emblements,  right  to,  691,  819. 

entry  into  possession,  right  of  legal  mortgagee  to,  814. 

by  proprietor  of  registered  charge,  816. 

cannot  be  compelled,  826. 

demand,  where  money  payable  upon,  817. 

distress  does  not  preclude,  816. 

enforcement  of,  mode  of,  815. 

equitable  mortgagee,  analogous  remedy  of,  816. 

expenses  allowed  to.    See  Accounts  ;  Costs. 

improper  entry,  815. 

notice  before,  when  necessary,  817. 

of  chattels,  taking  bill  of  exchange  does  not  prevent,  198. 

omission  to  make,  loss  of  priority  by,  1317. 

quiet  enjoyment,  effect  of  proviso  for,  815.  . 

receiver  appointed  by  Court,  a  bar  to,  818. 

writ  of  possession,  816. 

forfeiture  of  lease,  liability  for  permitting,  822. 
improvements,  expenses  of,  whether  allowed  to,  1225. 
inquiry  as  to  possession,  1042. 
interest  after  bankruptcy  of  mortgagor,  1112. 
beyond  reduced  rate  allowed  to,  137. 
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intereet  chargeable  against  mortgagee  paid   off   oontinimig   in 
poflaeesiony  1230. 

jnri8diction  in  bankruptcy,  1095  et  seq, 

leaae  by,  818. 

rent  reseryed  by,  824. 

restrictiTe  coyenants  contained  in,  823,  1221. 

to,  by  mortgagor,  effect  of,  21. 

liability  of,  for  acts,  &c  incurring  forfeiture,  822. 

for  mismanagement  of  property,  823. 

for  waste,  823. 

liability  to  account,  820. 

to  deliyer  possession  on  redemption,  826. 

to  pay  oyer  surplus  rents,  821. 

to  rebuild,  823. 

to  repair,  822. 

management  of  estate  by,  823. 

mines  and  minerals,  rights  of  working,  1223. 

negligence,  liability  for,  822. 

priority  lost  by,  1317. 

occupation  rent,  1221. 

of  ship,  rights  of,  273. 

of  tolls,  500. 

partial  possession,  effect  of,  821. 

permitting  mortgagor  to  receiye  rents,  1318. 

stranger  to  work  mines,  1224. 

personal  trouble,  remimeration  for,  not  allowed  to,  1211,  1222. 

possession  of  mortgagee  must  be  proyed,  824. 

relinquishment  of,  does  not  determine  liability,  826. 

puisne  incumbrancers,  liability  to  account  to,  821. 

notice  by,  to  pay  surplus  rents  to  him,  821. 

purchaser  from,  entering  before  completion  without  charge  of 
rent,  1222. 

receiyer,  allowance  of  expenses  of,  to,  1211. 

appointment  of,  renders  mortgagee  liable  as,  936. 

mortgagee  appointing  himself,  is  liable  as,  1211. 

rents  and  profits,  annual  accounts  of,  not  rendered,  820. 

application  of,  by,  820. 

receipt  of,  after  decree,  by,  1220. 

surplus,  application  of,  820,  822. 

repairs,  allowance  for,  to,  1225. 

liability  in  respect  of,  822. 
taking  possession,  what  amounts  to,  824. 
entry  as  agent,  825. 
as  lessee,  824. 
as  purchaser,  825. 
as  tenant  for  life,  825. 
receipt  of  profits  by  co-ownor  mortgagee  of  patent,  825. 
of  rent  under  attornment  clause,  825. 
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tenant  from  year  to  year,  when,  1101. 
tenants,  ejectment  of,  by,  697. 

neglect  to  claim  rent  from,  813. 

position  of,  in  relation  to,  697. 

refusal  or  removal  of,  824. 
timber,  right  to  out,  823. 

proceeds  of  sale  of,  823. 
waste,  liability  for,  of,  823. 
wilful  default,  820,  1219. 

MOETGAGOB, 

account  of  rents,  &c.  cannot  be  required  from,  689. 

acknowledgment  of  debt  by,  in  another  deed,  effect  of,  10. 

puisne  incumbrancer  not  bound  by, 
1003. 

right  of  action  preserved  by,  996.  See 

Limitations,  Statutes  of. 

advowson,  right  to  present  to,  rests  with,  650. 

attornment  by,  684.    And  see  AiTOBNHEirr. 

bankrupt,  bound  by  accounts  between  mortgagee  and  trustee, 
1161. 

clandestine  mortgages,  54. 

concealment  of  incumbrances  from  abstract,  54,  1313  et  seq* 

consolidation,  not  compellable  by,  875. 

costs,  claim  to,  disallowed  for  misconduct  of,  1204. 

courts  of  manor  may  be  held  by,  178. 

covenants  by,  for  further  assurance,  effect  of,  152 — 154. 

for  payment  of  mortgage  moneys,  120.    And  He 
Covenants. 

coyenants  with,  in  leases  of  mortgaged  lands,  695. 

death  of,  before  foreclosure  decree  absolute,  1064. 

delivery  to,  on  redemption,  of  possession,  826. 

of  title  deeds,  1435. 

director  of  company,  qualification  of,  not  lost  by  mortgage  of 

shares,  650. 

emblements,  no  right  to,  819. 

escheat  of  equity  of  redemption,  664.    See  Esohbat. 

**  estate  "  in  land  remains  in,  tiU  foreclosure,  649. 

estoppel,  lease  by,  702. 

estoppel  of,  from  disputing  mortgagee's  title,  675. 

of  mortgagee  from  disputing  mortgagor's  title,  1438. 

of  purchaser,  &c.  under  mortgagor,  675. 

of  tenant  from  disputing  landlord's  title,  702. 
exchange  of  land  subject  to  mortgage,  658. 
execution,  equitable  against,  670. 
exoneration  under  former  law,  774. 

under  Locke  King's  Act,  785.    See  Exokbration. 
felony,  effect  of  conviction  for,  664. 
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forfeitiire  of  equiiy  of  redemption,  664. 

iiiBpection  of  documentB,  right  to,  832 — 834. 

interest,  arrears  of,  what  recoverable  against,  1008.     See  LmiTA- 

TIOITB,  STATtTTES  OF. 

income  tax  may  be  deducted  from,  1176. 
tenant  for  life  must  keep  down,  659. 
lease,  mortgaged,  surrender  of,  effect  of,  175. 
leases  by,  after  mortgage,  696. 

before  mortgage,  mortgagee  takes  subject  to,  692. 
joint,  by  mortgagee  and,  694. 
renewal  of,  by  mortgagee,  benefit  of,  enures  to,  173. 
by,  not  compellable,  173. 
release  of  right  of,  by  mortgagee  does  not 
bind,  174. 

lien  for  expenditure  in  preserving,  &c.  property,  not  generally 

allowed  to,  1402. 
limitations,  Statutes  of.    See  Ldcitatioks,  Statutes  of. 
manor,  courts  of,  may  be  held  by,  178. 
marshalling.     See  Marshalliko. 
mortgagee  not  trustee  for,  683.    And  see  Mobtoaoee. 
new  uses,  limitation  of  equity  of  redemption  to,  719. 
notice  by,  intention  to  redeem,  728. 

to,  demanding  payment,  910.    See  Power  of  Sale. 
permitting  mortgagee  to  deal  with  property  as  his  own,  752. 
personal  liability  of,  under  covenants  for  payment,  9. 

where  no  covenant  or  bond,  10. 

personating,  on  execution  of  deed  is  forgery,  1317. 
power  of  sale,  exercisable  without  concurrence  of,  908. 

notice  by  mortgagee  before  sale  under,  910.    See 
PowEB  of  Sale. 
privileges  of,  650. 
receiyer  appointed  by  deed  is  agent  of,  935. 

mortgagor  is  not,  for  mortgagee,  689. 
redemption,  action  for,  by.    See  Bedemption,  Action  for. 
right  of.    See  Bedemption,  Equity  of. 

retention  of  deeds  by,  1358.    See  Title  Deeds. 
right  of  entry  cannot  be  reserved  in  lease  to,  696. 
salvage,  Hen  for,  not  generally  allowed  to,  1401. 
set-off  by,  1047,  1158. 
settiement  of  equity  of  redemption  by,  658. 
under  poor  laws,  right  to,  650. 

specifio  performance  of  agreement  for  lease  by,  697. 

for  mortgage  against,  57. 
staying  proceedings  under  general  jurisdiction,  893. 

under  7  Geo.  2,  c.  20... 891. 
tenant  in  tail,  mortgage  by.    See  Tenant  in  Tail. 

recovery  by,  lets  in  mortgage,  385. 
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M.OBUQtAQOB^—amUnued. 

tenant  to  mortgagee,  when,  676  et  seq, 

agreement  necessary  to  constitute  tenancy,  6dl. 

at  sufferance,  when,  684. 

at  will,  when,  679. 

distress,  does  not  create  tenancy,  683. 

for  term,  when,  676. 

receipt  of  interest  not  recognition  of  tenancy,  683. 

timber,  injunction  against  felling,  690. 

titie-deeds,  loss  of,  by  mortgagee,  remedy  where,  834. 

trustee-mortgagors,  when  mortgagee  is  bound  to  see  application 
of,  by,  415. 

underlease  by,  passes  no  legal  titie,  704. 

Yote  at  parliamentary  elections,  right  to,  650. 

waste  by,  injunction  against,  690. 

who  may  be  generally,  325. 

disability  of  coyerture,  326. 

And  «ee  Mabried  Woican. 

of  infancy,  363. 

And  see  Tkvast, 

of  lunacy,  366. 

And  eee  Lttvatic. 

MOBTMAIN  ACTS, 

apportionment  of  legacy  out  of  realty  and  personalty,  662. 
charges  on  police  rates,  not  interests  in  lands,  562. 

on  tolls,  &c.,  561. 
debentures,  561. 

exception  in  fayour  of  uniyersities,  &c.,  559. 
exception  in  fayour  of  school  house,  564. 
marshalling,  not  allowed  in  favour  of  charity,  562. 
stat.  9  Qeo,  2,  c.  36,  and  amending  Acts,  559. 

testamentary  gifts  of  real  securities,  560. 
stat.  51  &  52  Vict.  c.  42... 563. 
stat.  54  &  55  Vict.  c.  73... 563. 

gifts  inter  vivas  not  within,  564. 

marshalling  now  unnecessary,  564. 

testamentary  gifts  of  land,  &c.  to  charity  valid,  563,  564. 

MORTUUM  VADIUM, 

distinction  between,  and  vivum  vadiumy  1. 

nature  and  effect  of,  2 — 5. 

Welsh  mortgage,  how  far  resembles,  30. 

MUNICIPAL  COEPORATION, 

bonds  charged  on  borough  fund,  464. 
borrowing  powers  of,  462. 
corporation  lands  may  be  charged  by,  463. 
rates  may  be  charged  by,  for  buildings,  464. 
remedies  of  mortgagee,  against,  464. 
repayment  of  loans,  time  for,  463. 

VOL.  II. — c.  3  M 
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NEOESSAEIES, 

maritime  lien  for,  1419. 

NEGLIGENCE, 

forfeiture  of  lease,  mortgagee  liable  for  permitting,  822. 

non-claim,  liability  for  loss  by,  813. 

priority  of  mortgage  lost  by,  1317. 

wilful  default,  mortgagee  in  possession  chargeable  for,  when,  820, 
823. 

NEGOTIABLE  INSTRUMENT, 

debentures  to  bearer,  whether,  600. 
dividend  warrants,  1516. 
foreign  bonds  to  bearer,  501. 
pledge  of,  295,  1489. 

NOMINATION  TO  BENEFICE, 
mortgagor's  right  to,  050. 

NON-CLAIM, 

liability  of  mortgagee  for  loss  by,  813. 

NOTICE, 

action  brought,  none  by,  980. 

consolidation  not  affected  by,  of  assignment  of  equity  of  redemp- 
tion, 879. 

to  pay  off  one  mortgage,  883. 

constructiTe,  what  amounts  to,  1325.    And  see  Constkuotiyb 
Notice. 

decree,  how  far,  1345. 

distringas,  notice  in  lieu  of,  1294. 

marshalling  not  preyented  by,  of  prior  mortgage,  801. 

of  act  of  bankruptcy  by  mortgagor,  603,  615,  1346. 

action  is  notice  of  solicitor's  Uen,  1345. 

annuity,  intention  to  repurchase,  36. 

imregistered,  40. 

assignment  of  debt,  319. 

policy,  1287. 

shares  in  company  unnecessary,  1289. 

trust  fund,  1278.    See  Tbustees. 

chaiging  order  to  Paymaster-General,  1383. 

ooyenants,  of,  1332. 

floating  security,  to  debtor,  inoperatiye,  512. 

hypothecation  of  debt  or  fund,  1513. 

petition  in  bankruptcy  for  administration,  1346. 

pledge  uUra  vireSf  1506. 

taking  possession  by  mortgagee,  817. 

transfer  of  mortgage  to  mortgagor,  839. 

trust,  of,  1334. 

unregistered  deed  in  Ireland,  1270. 

Middlesex,  1266, 1270. 

Yorkshire,  1266,  1270. 
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priority  by  mortgagee  giving,  1272 — 1292. 

accidental  knowledge  ia  not  notice,  1277. 

amount  of  charge,  notice  need  not  state,  1277. 

assignee  of  legal  personal  representative  of  mortgagor,  1276. 

assignees  of  inoombrances  rank  inter  se  according  to,  1274. 

Bank  of  England,  what  notice  should  be  given  to,  1277. 

bankruptcy,  order  and  disposition  clause  in,  1278. 

trustee  in,  bound  though  no  notice  given  to  him, 

1275. 

trustee  in,  must  give  notice,  1274. 

cargo,  notice  by  mortgagee  of,  1293. 

claim,  statement  of  nature  of,  1277. 

contemporaneous  notices,  1272. 

debts,  notice  by  mortgagee  of,  1285. 

bankers,  marginal  notes  of,  1286. 

bankruptcy,  reputed  ownership  in,  choses  in  action  not 
within,  1285. 

company  in  liquidation,  debt  of,  1286. 

incumbrances,  legal  and  equitable,  no  distinction  between, 
1287. 

partnership  debt,  1286. 

to  whom  notice  should  be  given,  1286. 

doctrine  of,  generally,  stated  and  considered,  1272. 

freight,  notice  by  mortgagee  of,  1292. 

informal  notice,  1277. 

inquiry  as  to  prior  incumbrances,  1275. 

land,  priority  of  charges  on,  not  affected  by,  1254. 

legacy,  notice  by  mortgagee  of,  324. 

misleading,  as  to  duration  of  charge,  1278. 

nusrepresentation  in  answer  to  inquiries,  1276. 

mistake  in  date  of  notice,  1278. 

parol  notice  effectual  if  proved,  1277. 

payments  by  holder  without  notice  allowed  against  assignee, 
1274. 

person  interested,  notice  must  be  by,  1277. 

policy  of  life  assurance,  notice  of,  1287. 

agreement  for  mortgage  not  "assignment"  within  Act, 

1288. 

bankruptcy,  order  and  disposition  clause  in,  policiee  not 
within,  1287. 

death  of  assured,  notice  given  after,  good,  1288. 

discharge  of  mortgage,  company  witb  notice  entitled  to 
proof  of,  1288. 

mutual  assurance  company  not  affected  with  notice  of 
dealings  by  members,  1289. 

prior  incumbrance,  assignee  witb  notice  of,  1288. 

statutory  provisions  as  to  giving  notice  to  o£Bce,  1287. 

sub-mortgagee  of  policy,  to  whom  notice  should  be  given 
by,  1289. 

3m2 
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NOnOB— conftn  ued. 

priority  by  mortgagee  giving — continued, 

post,  notice  sent  through,  when  deemed  to  be  given,  1279. 
prior  incumbrances,  inquiry  as  to,  1275. 

notice  of,  effect  of,  1275. 
shares  in  companies,  notice  by  mortgagee  of,  1289. 

bankruptcy,  trustee  in,  notice  to,  of  assignment  not 

necessary,  1289. 
claims  of  company,  advisability  of  notice  so  as  to  exdade, 

1291. 

date,  successive  mortgagees  of  shares,  rank  in  priority  of, 
1290. 

deposit  of  shares,  mortgages  by,  1289. 

directors,  notice  to,  effect  of,  1291. 

joint  stock  companies,  statutory  provisions  as  to,  1290. 

railway,  &c.  companies,  1290. 

Boyal  Charter,  companies  incorporated  by,  1290. 

secretary  of  company,  assignment  to,  not  notice  to  com- 
pany, 1292. 

successive  assignees,  doctrine  of  notice  not  applicable  as 
between,  1290. 

sufficient  notice,  what  amounts  to,  1291. 

trusts,  company  not  bound  to  regard,  1290. 

successive  assignees  of  fund,  &c.  rank  inter  <e  according  to, 

1272. 

sufficient  notice,  what  is,  1276. 

time  when  notice  should  be  given,  1278. 

titie  of  assignee  complete  without  notice,  1272. 

titie  to  property  not  affected  by,  1275. 

to  whom  notice  should  be  given,  1279. 

trustee,  holder  of  fund,  how  far,  for  person  giving  notice, 
1274. 

trustees,  &c.  not  bound  to  answer  inquiries,  1276. 

trustees  of  mortgaged  fund,  notice  to,  1279. 

agent  of  trustees,  notice  to,  good,  1283. 

all  trustees,  notice  should  be  given  to,  1250,  1280. 

assent  of  executor  to  legacy,  how  far  material,  1284. 

before  fund  is  in  hand,  notice  given,  inoperative,  1279. 

beneficiary  trustee,  assignment  by,  to  stranger,  1281. 

creditor,  trustee  who  is  also,  precautions  by,  1282. 

death  of  trustee  who  has  notice,  1280. 

derivative  trust,  to  whom  notice  should  be  given  in  case 
of,  1281. 

disregarding  notice,  liability  for,  1283. 

immediate  notice  should  be  given,  1283. 

land,  assignments  of  interests  arising  out  of,  1283. 

proceeds  of  sale  of,  1284. 

legacy,  absolute,  1282. 

assent  of  executor  to,  1284. 

derivative,  1282. 

given  in  trost,  1285. 
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NOTIOE— continued. 

priority  by  mortgagee  giving — continued, 

tmsteeB  of  mortgaged  fund,  notice  to — continued, 

mortgagee,  no  notice  required  where  trustee  is,  1280. 

portions  fund,  1284. 

premature  notice,  1279. 

set-off,  right  of  trustees  to,  not  affected  by  notice,  1281. 

Settled  Land  Acts,  capital  money  arising  under,  1284. 

several  trustees,  notice  to  one  of,  effect  of,  1280. 

shares  in  companies,  notice  to  trustees  of  settled,  1292. 

priority  of  mortgagee  lost  by,  of  prior  equities,  1319  et  eeq, 
deposit  of  deeds  without  notice  prevails,  1320. 
legal  estate  acquired  with  notice  postponed,  1319. 

without  notice  prevails,  1320. 
mortgagee  with  notice  acquiring  legal  estate  from  person 

without  notice,  and  vice  vered,  1319,  1320. 
of  judgment  unregistered,  effect  of,  1373. 
stop  order  with  notice  gives  no  priority,  1302,  1319. 
to  solicitor  of  trustees,  1282. 

transferee  without  notice  from  mortgagee  with  notice,  1323. 
trust,  notice  of  existence  of,  1321. 

trustee  for  all  incumbrancers  cannot  convey  legal  estate  to 
one,  1321. 
mortgagee  without  notice  acquiring  legal  estate  from, 

1321. 
priority  not  conferred  by  fraudulent  act  of,  1322. 
where  mortgagor  is,  for  other  persons,  1322. 

purchase  for  value  without,  1323. 

defence  of,  must  be  pleaded  formally,  1324. 

discovery,  whether  compellable  from  defendant  setting  up, 

1324. 
equitable  doctrine  of,  now  legalized,  1324. 
evidence  to  rebut  plea,  1325. 
forged  mortgage,  1317. 
former  law  as  to,  1323. 
pleading  defence  of,  mode  of,  1324. 
solicitor's  lien,  defence,  whether  applies  to,  1325. 

reconveyance  with,  of  equities,  1433. 
registration  is,  in  Yorkddre,  1268. 
is  not,  in  Ireland,  1268. 
is  not,  in  Middlesex,  1267. 
surety,  co-debtors  may  become  principal  and,  without,  87. 

creditor  may  sue,  without  giving,  of  principal's  default, 

97. 
discharge  of,  by  creditors  omitting  to  give,  94. 

surplus  proceeds  of  sale,  mortgagee  parting  with,  after,  931,  932. 

tacking  prevented  by,  of  prior  equities,  1243,  1244,  1249. 

title  deeds,  delivery  of,  to  mortgagor,  after  notice  of  charge,  1436. 
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NOTlGE—continued, 
to  redeem, 

administratioii  action  bars  right  to,  730. 

consent    to    sale    in,   equiyalent    to, 
730. 
Orown,  extent  by,  mortgagee's  rights  on,  730. 
demand  of  payment  bars  right  to,  730. 
depositee  of  deeds  not  entitled  to,  729. 
entry  into  possession  bars  right  to,  731. 
interest  in  lien  of,  728,  1174. 

payable  in  adyance,  mortgagee  enforcing  secniity  not 
entitled  to,  731. 
new  notice,  when  necessary,  729. 
proof  of  debt  bars  right  to,  730. 
six  months'  notice  must  be  given,  728. 
trust  for  sale,  mortgage  in  form  of,  729. 
under  Settied  Land  Acts,  to  trustees  of  settlement,  411. 

NOTICE  TO  PAY  OFF  MOETGAGE.  910.    See  Power  of  Salb. 

NOTICE  TO  QUIT, 

by  mortgagee,  lessee  of  mortgagor  not  entitled  to,  697. 
by  receiver,  tenants  bound  by,  940. 

NOVATION, 

generally,  1474. 

burden  of  proof,  1476. 

definition  of,  1474. 

distinction  between  novation   simple  and  with  delegation, 

1476. 
intention,  novation  depends  on,  1474. 
interest,  acceptance  of  security  for,  1476, 
with  delegation,  1476. 
on  amalgamation  of  companies,  1477. 

adoption  of  new  company  by  mortgagor,  1478. 
all  parties  interested  must  concur,  1480. 
annuity,  receipt  of,  from  new  company,  1481. 
insurance  companies,  1478. 
bonus,  receipt  for,  1479. 
indorsement  of  poHcy,  1479. 
statutory  regulations  as  to,  1479. 
intention,  what  is  sufficient  evidence  of,  1479. 
interest,  receipt  of,  from  new  banking  company,  1481. 
on  change  in  partnership  firm,  1476. 

action  by  creditor  against  new  firm,  1477. 
consent  of  creditor  essential  to  novation,  1476. 

implication  of,  from  conduct,  1476. 
continued  dealings  with  new  firm,  1476. 
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NOVATION-HJon^tnikfdl. 

on  diange  in  partnership  firm — eonUnued, 

retizing  partner,  discharge  of,  statutory  proyisions  as  to, 

1476. 
eyidenoe  of  intention  to  discharge,  1477. 
reservation  of  right  against,  1477. 
seourity,  taking  fresh,  from  new  firm,  1476. 


OOOUPATION, 

mortgagee  in  possession  charged  with  rent  for,  when,  1221, 1281  r- 

OFPEE  TO  EEDEEM, 

necessary  in  redemption  action,  whether,  750. 

sale  by  mortgagee  under  power,  restrained  after,  922. 

OFFICE,  PTJBLIO, 

emoluments  of,  not  assignable,  313. 
securities  for  obtaining,  yoid,  648. 

OFFIOEE, 

in  navy  or  army,  pay  and  pensbn  of,  not  assignable,  313. 
of  company,  omission  by,  to  register,  519. 

OPENING  AOOOTJNTS, 

grounds  for,  1161.    And  9ee  AxxiOVJXTB. 

OPENING  FOBECLOSTJEE, 

after  decree  absolute,  1068.    See  Fobbolosxtbe. 
heir  entitled  to  mortgage  moneys  on,  whether,  870. 

OPTION  TO  PTJEOHASE, 

agreement  to  give  to  mortgagee,  18,  19. 

OEDEB, 

charging  order,  1378.    See  Ohaboiko  Obdib. 
for  accounts,  1167.    And  tee  Aooottbts. 
for  appointment  of  receiver,  946. 
for  foreclosure  absolute,  1062.    See  Fobbolosttbb. 

delivery  of  deeds  on,  1068. 

of  possession  on,  1066. 
nieif  1046. 
for  redemption,  764. 

for  sale  in  bankruptcy,  1114.    See  BAmotXTPTOT. 
foreclosure  action,  1036,  1066. 
redemption  action,  769. 
winding-up  of  company,  1140. 
stop  order.    See  Stop  Obdbb. 
vestinj^  orders.    See  YssToro  Obdebb. 
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OEDEH  AND  DISPOSITION  IN  BANKEUPTOY.     See  Bakk 

EUPTOY. 

OEIGINATING  SUMMONS, 

admiiiistration  action  oommenced  by,  when,  1124. 
debenture  holders'  action,  whether  commenced  by,  1140. 
foredocnire  action  commenced  by,  1041. 
redemption  action  commenced  by,  749. 


PALATINB  OOXJET, 

jurisdiction  of,  in  winding-up,  1141. 

PARENT, 

insurable  interest  in  Ufe  of  duld,  none,  302. 
securities  under  due  influence  of,  set  aside,  628. 

PABOL, 

agreement  for  bill  of  sale,  210. 

deposit  of  deeds,  66. 

reduction  of  interest,  138. 

release  of  equity  of  redemption,  751. 
evidence.    See  Eyidenob. 
hyi>othecation  by,  1618. 
mortgage  of  chattels  by,  203. 
notice,  priority  by,  if  preyed,  1277. 

surety  discharged  by  agreement  to  give  time  to  principal,  91. 
tenancy,  assignment  of,  693. 

PABI  PASSU  OHAEGES, 
debentures  ranking  as,  496. 

PAEISH  COUNCIL, 

borrowing  powers  of,  472. 

PAESONAGB, 

mortgage  of  benefice  for  building  or  repairing,  458. 
addition  to,  459. 

adyance,  incumbent  may  make,  out  of  own  moneys,  459. 
<*  benefice,"  meaning  of,  459. 
consents  of  ordinary  and  patron  necessary,  458, 
form  of  mortgage,  statutory,  459. 
successors  bound  by,  460. 
to  Queen  Anne's  Bounty,  460. 

PAET  OWNEES, 

of  ships,  lien  of,  1421. 

rules  of  partnership  do  not  apply  to,  when,  1421. 
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PAST  PAYMENT, 

acoeptanoe  of,  in  full  satisfaotion  of  debt,  1427. 

acknowledgment  of  debt  by,  in  action  on  coyenant,  996,  1001, 

1011. 

in  foreclosure  action,  1086. 

And  He  LiMiTATioNB,  Statutes  of. 

PARTIES, 

all  persons  interested  must  be,  741,  1023. 

assignees  J90n<ien^  lite,  653,  745. 

Attorney-General,  1024. 

cestui^  que  trust  represented  by  trustees,  742,  1026. 

costs  of  disclaiming,  1207. 

joinder  of,  984. 

misjoinder  of,  983,  1033. 

reoeiyer,  appointment  of,  does  not  affect  rights  of,  965. 

Clourt  will  not  appoint  a  party  as,  958. 
to  actions  by  debenture  holders,  1033,  1138,  1140. 

for  administration,  1225,  1226. 

for  foreclosure,  1023.    See  Eoreclosube. 

for  redemption,  741.    See  BEDEMPTioir,  AonoN  fob. 

for  specific  performance  of  agreement  to  giye  legal 
mortgage,  652. 

.   to  set  aside  contract  of  sale  for  fraud,  812. 

to  deeds,  &c.,  constructiye  notice  from  description  of,  1329. 

to  mortgage  deed,  116. 

PAETinON, 

equaHty  of,  power  to  raise  money  by  mortgage  for,  400. 

of  equity  of  redemption,  657.    See  Bedemftion,  Eqxtitt  of. 

PAETNEESHIP, 

adyances  by  partner  to  firm,  527. 
authority  of  partner  to  bind  firm  by  borrowing,  522. 
custom  of  trade  may  limit,  523. 
deed,  executing  partner  when  bound  by,  524. 

partner  cannot  bind  firm  by,  523. 
deposit  of  deeds  by  partner,  whether,  binds  firm,  524. 

securities  of  firm  by  partner  for  own  debt,  525. 
mortgage  deed,  all  partners  must  execute,  524. 
pledge  by  partner,  1488. 
scope  of  business  may  limit,  523. 
separate  credit,  borrowing  by  partner  on,  523. 
Boyill's  Act,  mortgages  under,  525. 
change  of  firm,  effect  of,  on  securities  giyen  by,  524. 

on  surety's  liability,  101. 
charging  order  on  partner's  share,  629. 
consolidation  against  firm  of  mortgage  by  partner,  none,  883. 
deposit  of  deeds  by  partner,  524. 
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PAETNEBSHIP— con^tViwedJ. 

foreclosure  action,  partners  of  mortgagor,  wlien  necessary,  parties 
to,  1030. 

noyation,  1475. 

payment  to  firm  of  partner's  debt,  863. 

possession  of  partner,  reputed  ownership  of  firm,  whether,  189, 
190. 

reputed  ownership,  189,  190. 

share  in,  mortgage  of,  528. 

accounts  of  firm,  mortgagee  cannot  require,  528. 

bankruptcy,  order  for  sale  in,  1117. 

Bills  of  Sale  Acts  do  not  apply  to,  219,  519. 

foreclosure  of,  1014,  1019. 

mortgagee  does  not  become  partner,  528. 
sharing  profits,  loan  to  firm  in  consideration  of,  525. 

agreement,  void  for  uncertainty,  527. 

bankruptcy,  proof  by  lender  in,  527. 

interest  at  fixed  rate  plus  share  of  profits,  527. 

postponement  of  lender's  rights,  526. 

statutory  protection,  extent  of,  526. 

test  of  partnership,  sharing  profits  no  longer,  525. 

ship,  rules  as  to  partnership  do  not  apply  to  part  owners  of,  when, 
1421. 

surety  for  firm,  liability  of,  how  affected  by  change  in  firm,  101. 

proof  by,  against  separate  estates.  111. 

PATENT, 

receipt  of  profits  by  co-owner  mortgagee  of,  825. 

PAWNBEOKEE, 

pledges  to,  under  Pawnbrokers  Act,  1872. . .  1498.    See  Pledge. 
possession  by,  reputed  ownership,  whether,  193. 

PATMASTEE-GBNEEAL, 

notice  to,  of  charge  effectual  to  secure  priority,  1296. 

of  charging  order  giyes  priority  oyer  other  orders,  1383. 

PAYMENT, 

"  punctual,"  meaning  of,  144. 

PAY  OP  OFFIOEE, 
not  assignable,  314. 

PENALTY, 

interest,  agreement  for  higher  rate  of,  relieved  against  as,  137. 
recoverable  on  bond,  beyond  amount  of,  whether,  78. 

PENSIONS, 

assignable,  what  are,  315. 

what  are  not,  313. 
charging  orders  on,  1384. 
foreclosure  by  mortgagees  of,  1019. 
receivers  of,  appointinent  of,  951 . 
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PERMANENT  IMPEOVEMENT  ACT, 
mortgages  under,  1391. 

PEEPETUITIES,  EULE  AGAINST, 
antioipation,  restramt  on,  349. 

PEBSONAL  EEPEESENTATIVES.    See  Ezeoxttobs  and  Admikis- 

TBATOBB. 

PEBSONALTY, 

exoneration  of  mortgaged  estate  out  of,  774.    See  Exoneeation. 
mortgage  of,  by  execntors  and  administrators,  413.    See  ExEOU- 

TOBS  AND  AdMINISTRATOBS. 

primary  fond  nnder  former  law,  774.    See  Exonebation. 

MctM,  under  Locke  King's  Act,  785.    See  Exonebation. 
priority  by  notice  of  mortgi^es  of,  1272.    See  NoTiOE. 

by  notice  in  lieu  of  dUtringas,  1294. 

by  stop  order,  1296.    See  Stop  Obdebs. 

of  bills  of  sale  of  chattels,  1303.    See  Bills  of  Sale* 

of  mortgages  of  ships,  1305. 
redemptions  of,  successive,  rule  as  to,  1050. 
tacking,  application  of  doctrine  of,  to,  1240. 

PEW  BENTS, 

mortgage  of,  455.  '  • 

PLEADINGS, 

accounts,  mortgagee  in  possession  must  giye,  of  rents,  do.  in, 
7:50,  1220. 

special  matters  of,  must  be  stated  in,  1157. 

acknowledgment  of  debt,  1004. 

fraud,  if  relied  on,  must  be  raised  in,  752,  1163. 

in  action  for  foreclosure,  1042.    See  Fobeclobxjbe. 

for  redemption,  750.    See  Bedemption. 

Limitations,  Statutes  of,  bar  by,  of  actions  for  foreclosure,  1082. 

for  mortgage  moneys, 
993. 

for  redemption,  762. 

And  see  LIMITATIONS,  Statxttes  of. 

marshalling,  right  of,  need  not  be  raised  in,  801. 

purchase  for  yalue  without  notice,  1324. 

release  of  equity  of  redemption  to  mortgagee,  751. 

statement  of  claim  in  foreclosure  action,  ooyenant  for  payment 
should  be  set  out  in,  1042. 

PLEDGE, 

accretions  pass  to  pledgee,  1492. 

by  agent,  1488. 

by  agent  under  Factors  Acts,  1501  et  seq, 

by  factors,  1501. 

by  limited  owner,  1489. 
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PLEDGE— continued, 
by  partner,  1488. 

conBent  of  owner  necessary  to  ralid,  1486. 
conyersion  of,  by  pledgee,  1493. 
costs,  covered  by  security,  1492. 
custody  of,  1492. 
damages  for  loss  of,  1492. 
debt  essential  to,  1483. 
definition  of,  1482. 
delivery  essential  to,  1483. 
delivery  of  possession,  what  amounts  to,  1485. 

constructive,  1486. 

of  biU  of  lading,  1485. 

of  part  of  goods  in  name  of  wbole,  1485. 

warrants  or  orders  for  delivery,  1486. 

wharfingers'  certificates,  1486. 

delivery  subsequent  to  advance,  1486. 

distinction  between,  and  hyi>othecation,  7. 

and  lien,  1495. 

and  mortgage,  7,  1483. 

distress,  1497. 

execution,  1497. 

foreclosure  decree  cannot  be  made  of,  1484,  1494. 

fraudulent  possession  of,  1488.  * 

hyi>othecation  distingpiished  from,  7. 

interest  covered  by  security,  1492. 

.  loss  of  pledge,  1492. 

memorandum  accompanying,  Bills  of  Sale  Acts  do  not  apply  to, 

201,  213. 

stamp  duty  not  chargeable  on,  1542. 

of  biU  of  lading,  1490. 

of  heirlooms,  1493. 

of  negotiable  securities,  296,  1489,  1499. 

of  perishable  articles,  1492. 

of  shares  in  company,  295. 

partner  may  give  security  on  property  of  firm  by  way  of,  523. 

pawnbroker's  interest  in  pledge,  liable  to  execution,  1497. 

possession,  pledgee's  right  to,  1491. 

property  which  may  be  subject  of,  1489. 

receiver,  1496. 

re-delivery  to  pledgor,  effect  of,  1496. 

redemption  of,  1483,  1496. 

rights  of  pledgee,  1491. 

sale  of,  after  notice,  1495. 

Sale  of  Goods  Acts,  1893...  1487. 

sub-pledge,  pledgor  bound  by,  1493. 

tender  of  debt  revests  goods  in  pledgor,  1484. 

title  of  pledgee  and  mortgagee  distinguished,  1483. 

of  pledgor,  1486. 
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FLEDQB—continued, 
transfer  of,  1493. 
under  Factors  Act,  1501. 

agent,  bankruptcy  of,  proof  in,  1510. 
agent,  common  law,  powers  of,  1510. 

foreign  securities,  1512. 

pledge  by,  1512. 

protection  of  principal,  1512. 

revocation  of  authority,  1510. 

sale  by,  1511. 

saying  of,  by  statute,  1510. 

set-off  by  purchaser  from,  1511. 
'*  agents,"  statute  appHes  only  to,  1502. 
antecedent  debt,  pledge  for,  1507. 
business,  pledge  must  be  in  ordinary  course  of,  1505. 
consent  of  owner,  1504. 
«  document  of  title,"  definition  of,  1502. 
documents  of  title,  pledge  of,  1507. 

transfer  of,  1508. 
exchange  of  goods  or  documents,  rights  acquired  by,  1508. 
lien  of  factor,  1507. 

"  mercantile  agent,"  definition  of,  1501. 
mortgagor  is  not  agent  for  sale  within,  1489. 
notice  tiiat  pledge  is  ultra  vires,  1506. 
pledge,  statutory  power  of,  1504. 

agreements  through  clerks;  &c.,  1508. 

business,  pledge  must  be  in  ordinary  course  of,  1505. 

consent  of  owner  to  factor's  possession,  what  amounts 
to,  1504. 

for  antecedent  debt,  1507. 

lien  of  factor  passes  to  pledgee,  1507. 

notice  that  pledge  is  ultra  vires,  1506. 

of  documents  of  title,  deemed  pledge  of  goods,  1507. 
proof  in  bankruptcy  of  agent  by  owner  of  goods,  1510. 
sale,  special  instructions  as  to  mode  of,  effect  of,  1508. 

statutory  power  of,  1504. 
stoppage  in  transitu,  1509. 
true  owner,  saving  of  rights  of,  1509. 
vendor's  Uen,  effect  of  transfer  of  documents  on,  1509. 
under  Pawnbrokers  Act,  1498. 

compensation  for  depreciation,  1500. 
custody  of  pawned  goods,  1500. 
fire,  liability  in  case  of,  1500. 
non-compliance  with  Act,  effect  of,  1499. 
"pawnbroker,"  definition  of,  1498. 
redemption,  1499. 
sale,  1500. 

true  owner,  no  title  against,  1499. 
use  of,  1492. 


1718  iin>EZ« 

POLICY  OF  FIEE  INSUBANCE.  &e  Fibs  Ikscsascb,  Poncr  op. 
POLICY  OP  LIFE  ASSUBANCE.  See  Lifb  Absukavcb,  Pbucr  of. 

POOB  LAW  GUABDIANS, 
bcf luwin^  powers  of,  468. 

POOB  LAW  SETTLEMENT, 

lig^t  of  mortgagee  to,  810. 

of  mortgagor  to,  650. 

P0BTI0N8, 

all,  wlieQ  one  only  payable,  as  to  laiaing,  446. 

costs  of  raising,  447. 

estate  duty  on,  451,  452. 

interest,  wlien  payable  on,  447. 

legacy  dnty  on,  451. 

lifflifciniA  of  parents,  general  role  as  to  raising  in,  445. 

"  contrary  intention,"  what  amounts  to,  445. 
lunatic  tenant  in  tail  charged  with,  373. 
maintenance  of  portionists,  trusts  for,  447. 
mftTshalling,  803. 
mortgage  to  ndse,  452. 

assignment  or  demise  of  term,  454. 

concurrence  of  owner  of  estate,  453. 
of  portionist,  453. 

power  of  sale,  452. 

when  authorized,  445. 
notice  by  mortgagee  to  trustees  of,  effect  of,  1284. 
payment  of,  rules  for,  445. 
power  to  raise,  usual  fonn  of,  444. 
priority  of,  448. 
succession  duly  on,  451. 
term  limited  to  secure,  453. 
time  for  raising,  445. 

POSSESSION, 

allegation  of,  in  foreclosure  action,  1042. 

deliyery  up  of,  order  for,  in  foreclosure  action,  1066.    5ee  FoBB- 

OL08T7SE. 

inquiry  as  to,  1042. 

of  mortgagee.    Bee  Mobtoaoeb  in  Possebsion. 

of  title  deeds,  loss  of  priority  by  absence  of,  1353.     And  He 
Noticb;  Title  Deeds. 

POSSESSOET  TTTLB, 

mortgagee  with,  may  sell  imder  power  of  sale,  908. 

POBT  OBIT  SEOUBITIES, 
avoidance  of,  634. 
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POWEE  OF  ATTOENEY, 

absolute  assignment  gives  power  to  sue  without,  320. 

bankruptcy  of  principal,  effect  of,  672. 

bill  of  sale,  execution  of,  under,  253, 

Bills  of  Sale  Acts  extend  to,  208. 

charge,  equitable,  may  be  created  by,  61. 

debt,  mortgage  of,  should  contain,  whether,  320. 

equitable  mortgage  created  by  giving,  61. 

irrevocable,  under  Conveyancing  Act,  1882... 320. 

legacy,  mortgage  of,  does  not  require,  324. 

policy  of  life  assurance,  mortgage  of,  does  not  require,  308. 

receipt  of  mortgage  money  xmder  decree,  for,  1055. 

sale  of  mortgaged  property  under,  907. 

transfer  of  mortgage  need  not  contain,  844. 

POWEES, 

charge,  power  to,  authorizes  appointment  of  fee,  442. 

sale,  whether,  442. 
power  to  sell,  authorizes,  whether,  441. 
interest  chargeable  under,  when,  443. 
marshalling,  801. 
mortgage  by,  appointment  under,  442,  721. 

results  to  old  uses,  721. 
of  tenant  for  life,  not  extmguished  by  mortgage  of  life  estate,  393. 
release  of, 

by  married  woman,  342. 
lunacy,  no  jurisdiction  in,  to  order,  371. 
sale,  authorized  by  power  to  charge,  whether,  442, 
power  of,  authorizes  mortgage,  whether,  441. 

POWBES  OF  SALE  IN  MOETGAGES, 

abortive  attempt  to  sell,  mortgagee  entitled  to  costs  of,  929. 

purchase  by  mortgagee  does  not  extinguish,  924. 
administrator  may  give,  in  mortgage,  420. 
advertisement  of  sale  not  necessary,  918. 
advowson,  available  as  security  by  sale  under,  when,  179. 
agent  of  mortgagee,  cannot  purchase  at  sale  under,  924. 

sale  by,  under  power  of  attorney,  907. 

assigns  shall  be  expressly  mentioned  in,  905,  907. 

auction,  sale  by,  918. 

biddings  at  sale  by  mortgagee,  923. 

collusive  sale  under,  mortgagor  not  bound  by,  924. 

oolenies,  mortgages  of  land  in,  900. 

conditions  of  sale,  special,  sale  under,  919. 

to  be  strictly  observed,  908,  915. 

unduly  strict,  effect  of,  in  mortgage  to  solicitor^  6d2» 

usual,  in  express  powers,  909. 
conduct  of  sale,  917. 
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POWEES  OF  SALE  IN  MORTGAGES— con<fnM«c7. 

conyeyance,  925. 

express  power  to  convey,  925. 

of  outstanding  interest  by  trustee,  purchaser  may  require, 
927. 

redemption  by  mortgagor,  effect  of  agreement  for,  927. 

statutory  provisions  as  to,  926. 

vesting  of  property  by,  927. 

damages  for  improper  sale,  921,  922. 

debenture  holders,  leave  to  proceed  under,  during  winding-up, 

1147. 

sale  by,  under,  before  winding-up,  900,  1137. 

trustees  of  covering  deed  compellable  by,  to 
exercise,  1137. 

decree  nisi  for  foreclosure,  effect  of,  on,  915. 

default,  power  not  exerciseable  until,  909. 

easements,  sale  of  part  of  land  with,  over  unsold  land,  919. 

equitable  mortgagee  may  exercise,  902,  904. 

evidence  of  propriety  of  sale,  when  purchaser  may  require,  916. 

on  sale  of  reversion,  special  conditions  as  to,  920. 
executor  mortgaging  assets  may  give,  420. 
exercise  of,  does  not  destroy  right  of  consolidation,  874. 
express,  form  of,  896,  907. 

superseded  by  statutory,  900. 
foreclosure  not  prejudiced  by,  897. 
suspends  power,  915. 
whether  opened  after  exercise  of,  1071. 

implied  power,  when  exerciseable,  909. 

injunction  to  restrain  sale,  917,  922,  923. 

interest,  all  arrears  of,  retainable  out  of  purchase-money,  1188. 

legal  estate  outstanding,  condition  against  requiring,  919. 

limatic,  mortgage  of  property  of,  whether  should  contain,  373. 

machinery,  sale  of,  apart  from  buildings,  919. 

minerals,  sale  of,  apart  from  surface,  918. 

mistake  of  mortgagee,  921. 

mortgagor,  concurrence  of,  in  sale  not  necessary,  908. 

notice,  910. 

by  solicitor,  911. 

conditional  contract  for  sale  before  expiration  of,  910. 

Conveyancing,  &c.  Act,  1881,  s.  20... 910. 

fresh,  after  waiver,  911. 

impossibility  of  giving,  effect  of,  911. 

Lord  Cranworth's  Act,  909. 

of  irregularity  in  sale,  purchaser  with,  not  protected,  915. 

period  of,  what  usual  under  express  powers,  910,  913. 
where  none  specified,  911. 
•        place  at  which,  to  be  given,  912. 

power  to  sell  without,  oppressive,  909. 

service  of,  912. 
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POWEES  OF  SALE  IN  MOETGAGES— cow^tnwed. 

notice — continued. 

to  mortgagor  under  disability,  910. 

to  one  of  seyeral  mortgagors,  913. 

to  persons  claiming  adversely  to  mortgagor,  nnnecessary,  910. 

trustee  for  sale  bound  to  giye,  911. 

waiver  of,  911,  916.  ^ 

withdrawal  of,  911. 

oppressive  conduct  of  mortgagee,  921. 

partition  of  equity  of  redemption  is  subject  to,  657. 

possessory  title,  mortgagee  with,  may  sell  under,  902. 

price,  best,  mortgagee  not  bound  to  obtain,  917. 

trustee  for  sale,  whether,  must  obtain,  918. 

part  of,  to  remain  on  mortgage,  920. 

prior  mortgage,  sale  subject  to,  920. 

protection  of  mortgagee  from  loss,  918. 

of  purchasers,  express,  formerly  usual,  915. 

statutory,  916. 

purchase  by  agent  of  mortgagee,  924. 

by  co-mortgagor  for  amount  of  debt,  925. 

by  company  from  mortgagee  shareholder,  924. 

by  mortgagee,  void,  923. 

by  mortgagor  from  first  mortgagee,  second  mortgagee 
not  prejudiced  by,  925. 

by  second  mortgagee,  924. 

by  solicitor  of  mortgagee,  924. 

purchase-money,  application  of,  928. 

arrears  of  interest,  what  retainable  out  of,  929. 

costs  of  sale  retainable  out  of,  929. 

purchase-money,  receipts  for,  928. 

receipt  for  moneys  received  otherwise  than  by  sale,  933. 

receiver,  appointment  of,  is  subject  to,  914,  941. 

recovery  of  moneys  improperly  demanded  by  mortgagee,  923. 

reversion,  condition  as  to  evidence  on  sale  of,  920. 

sale  by  Ck)urt,  jurisdiction  as  to,  not  ousted  by,  1038,  1115. 

scale  fee,  929. 

setting  aside  sale  under,  grounds  for,  921,  923,  925. 

statutory,  under  Conveyancing  Act, 

agreement  under  seal  for  mortgage,  incorporates,  63. 

assigns  for  mortgagee  may  exercise,  902,  905. 

bill  of  sale  does  not  incorporate,  904. 

breach  of  mortgagor's  covenants,  914. 

by  whom  exerciseable  under  Conveyancing  Act,  1881... 903. 

Lord  Cranworth's  Act,  898. 

conveyance  under,  926. 

copyholds,  mortgage  of,  when  incorporates,  160. 

debentures  do  not  imply,  904. 

deed,  mortgage  must  be  by,  899. 

equitable  charge  under  seal  incorporates,  904. 

VOL.  II. — 0.  3  N 
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POWEBS  OF  SALE  IN  MOBTGAGES— oon«ntt«d. 
statutory,  under  Conveyancmg  Act — coniintied, 

estate  in  mortgaged  lands,  what  may  be  conveyed,  926,  927. 

interest,  default  in  payment  of,  910,  913. 

joint  mortgagees,  904. 

notice  to  pay  principal,  910. 

property^  what  may  be  sold  under,  904. 

second  mortgagee,  905. 

several  sets  of  mortgagees,  905. 

stock  mortgage,  42. 

trustees  for  sale,  904. 

Welsh  mortgage,  whether  incorporates,  85. 
statutory,  under  Land  Transfer  Act,  901. 

Lord  Cranworth's  Act,  898. 
Merchant  Shipping  Act,  277. 
stock,  mortgagee  of,  may  sell  under,  289,  290. 
sub-mortgagee,  whether  entitled  to  benefit  of  original,  850,  903. 
surplus  proceeds,  duty  of  mortgagee  as  to,  930. 

accounts  of,  mortgagee  must  render,  933. 

claims  of  parties  interested  must  be  regarded,  932. 

devolution  of,  929. 

notice  not  to  part  with,  932. 

release,  mortgagee  not  entitled  to,  933. 

Settied  Land  Acts,  money  raised  under,  931. 

settlement  of  equity  of  redemption,  931. 

statutory  provisions  as  to,  930. 

trustee  of,  mortgagee  is,  930. 

not  where  equity  of  redemption  baired  by  time, 
932,  933. 

not  where  no  notice  of  equities,  932. 

only  where  surplus  ascertained,  929. 

undue  preference  by  mortgagee,  932. 

where  person  to  receive  not  ascertained,  932. 

timber,  sale  of,  and  lands  separately,  918. 

title,  mortgagee  can  make  good,  to  purchaser,  908. 

title-deeds,  delivery  of,  purchaser  may  require,  925 — 927. 

transferee  of  mortgage,  whether  may  sell  under,  902. 

trustees  may  give  to  mortgagees,  whether,  444. 

should  require,  545. 

undervalue,  sale  at,  920. 

POWEE  TO  SEIZE  CHATTELS, 

Bills  of  Sale  Acts  confer,  on  mortgagee,  in  what  cases.    See  Bills 
OF  Sale. 

PEEBENDARY, 

mortgage  of  rectory  or  manor  by,  456. 

PBE-EMPTION, 

proviso  giving  right  of,  construed  strictiy,  19. 
reservation  of,  to  mortgagee,  when  valid,  18,  19. 
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PRETiTMTNABY  EXPENSES  FOE  MOETGAGE,  1210. 

PEESENTATION  TO  BENEFICE, 

right  of  mortgagor  to  nozuULate  for,  179. 

PEESEBVATION  OF  MORTGAGED  PEOPEETY, 
expenses  of,  allowed  to  mortgagee,  1215,  1216. 

PEESUMPTION, 

oonyeyanoe  of  legal  estate,  654. 
deposit  of  deeds,  is  by  way  of  security,  68. 
merger,  1460.    See  Mbbgee. 
reconyeyance,  1434. 

PEINOIPAL  MONEYS, 

acoounts  between  mortgagee  and  mortgagor,  as  to,  1165  ef  9eq. 
See  Accounts. 

covenant  for  payment  of,  in  mortgage  deed,  120. 

instalments,  proviso  for  payment  by,  of,  145. 

postponement  of  right  to  call  in,  143. 

bankruptcy,  order  for  sale  in,  notwithstanding,  145. 

form  of  proviso  for,  145. 

interest  in  arrear,  whether  determines,  144. 

redemption,  right  of,  correlative  postponement  of,  144. 

PEINOIPAL  AND  STJEETY.    See  SuaBTY. 

PEIOEITY, 

inquiry  as  to,  in  foreclosure  action,  1053. 

of  bills  of  sale,  1303.    See  Bills  of  Sale. 

of  Orown  debts,  1386. 

of  debentures,  1309.     See  Dbbentuubs. 

of  judgments,  1369.    See  Judgments. 

of  land  charges,  1389. 

of  lien  arising  out  of  covenants,  1405. 

for  breach  of  trust,  1403. 

for  expenses  of  preserving  property,  1398. 

maritime,  1413.    See  Mabitime  Lien. 

of  bankers,  &c.,  1412. 

of  company  on  shares,  1423. 

of  purchaser  on  rescission  of  contract,  1397. 

of  solicitor,  1406. 

of  vendor  for  unpaid  purchase-money,  1393.    See  Yendob's 
Lien. 

of  mortgages,  by  date  of  execution,  1 255. 

of  registration,  1258. 

in  Ireland,  1260. 

in  Middlesex,  1258. 

in  Yorkshire,  1259. 

under  Land  Transfer  Act,  1875. .  .47. 

Merchant  Shipping  Act,  1305. 

3n2 
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PBIORIT  r— o»/i'rt«*l. 

of  mortgage  by  legal  estate,  1231. 

by  notice  generally,  1272. 

as  to  mortgages  of  debts,  Ac,  1285. 

of  fiei^it  and  cargo,  1292. 
of  pobdea  of  aasmanee,  1287. 
of  share  of  fond,  1302. 
of  shaies  in  companies^  1289. 
of  trust  funds,  1279. 
doctrine  of  notice  not  applicable  to  land,  1554. 
by  notice  in  lieu  of  distringas,  1291. 
by  stop  ordera,  129d. 
of  rent  cbarge,  1393. 
poetponement  of  priority, 

by  absence  of  title  deeda,  1358. 
by  fraud,  1313. 
hy  ladies,  1317. 

by  notice  of  prior  equities,  &c.,  1319. 
by  omisoon  to  take  possession,  1318. 
role  as  between  equitable  incumbrancers,  1366. 

PEISON  AUTHOBmES, 
borrowing  powers  of,  466. 

PEOBATE, 

administration  of  estate,  proceedings  for,  before,  1128. 

PBODUCTION  OF  TITLE  DEEDS  AND  DOCDMENTS, 

acknowledgment  of  title  deeds,   Conveyancing  Act,    1881... 834, 
1435. 

affidavit  of  documents  from  mortgagee,  1435. 

covenant  for  production,  834. 

foreclosure  action,  order  in,  for,  1068. 

mortgagee,  when  bound  to  produce,  832.    See  Mobtoagsb. 

mortgagee  paid  off,  delivery  up  of,  1435. 

mortgagor,  when  bound  to  produce,  832. 

solicitor's  lien,  subject  to,  1407. 

PBOFITS,  ACCOUNT  OF, 
by  mortgagee,  1220. 
by  mortgagor,  none,  689. 

PBOMISB, 

release  of  debt  not  effected  by  mere,  1425. 

PBOOP  BY  8E0CJEED  OEEDITOE, 

in  administration  action,  1129.     See  Administkatiok  OF  Assets. 
in  bankruptcy,  1109,     See  Baitkbxjptoy. 
in  winding-up,  1149.    See  WnmiNG-up. 
notice  to  redeem,  right  to,  barred  by,  730. 
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PEOPEETY, 

after-aoquired,  bill  of  sale  may  indude,  "whetlier,  220. 

may  be  charged  by  debentures,  611. 
deposit  of  deeds  includes  what,  73. 
mortgage  may  be  made  of  what,  9. 

PEOTECTOE  OF  SETTLEMENT,  382  a  seq.    See  Tenant  in  Tail. 

PUBLIC  HEALTH  ACTS, 

advances  by  local  loans  commissioners,  466. 
borrowing  powers  under,  464. 
local  authority,  meaning  of,  464. 
London,  provision  of  hospitals,  &c.  in,  466. 
sanitary  purposes,  rates  may  be  charged  for,  464. 

PUBLIC-HOUSE, 

appeal  by  mortgagee  as  to  licence  of,  812. 

covenants,  restrictive,  in  lease  by  brewer's  mortgagees,  1221. 

goodwill  of,  includes  right  to  license,  126. 

security  of,  investment  of  trust  funds  on,  639. 

PUBLIC  LTBEAKTES  ACT, 
mortgages  under,  470. 

r 

PUBLIC  OFFICE, 

security  for  obtaining  sale  of,  void,  648. 

PUISNE  INCUMBEANCEE, 

accounts,  how  far  binding  on,  1160. 

right  to,  of,  821. 

acknowledgment  of  debt  by  mortgagor  does  not  bind,  1003. 

capitalization  of  interest,  agreement  between  mortgagor  and  mort- 
gagee does  not  bind,  1183. 

consent  of,  to  transfer  in  lieu  of  reconveyance,  whether  necessary, 
1439. 

costs,  right  to,  of,  1136. 

expenses  of,  not  allowed  as  against  first  mortgagee,  1226. 

legal  estate,  prior  mortgagee  paid  off  must  convey  to  next,  62. 

merger,  exclusion  of,  as  against,  1467. 

receiver  may  be  appointed  by,  939. 

redemption  by,  714. 

sale  at  instance  of,  in  bankruptcy,  1121. 

in  foreclosure  and  redemption  actions,  1067. 

tacking  against,  63,  1239  et  acq.    See  Tacking. 

by,  1242. 

title  deeds,  delivery  of,  cannot  be  claimed  by,  64. 

PUECHASE, 

application  of  purchase-money,  purchaser  from  mortgagee  whether 
bound  to  see  to,  928. 
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PUEOHASB— con<wt46(i. 

by  agent,  of  inciunbraiice  at  imderyalae,  842. 

of  mortgaged  property  at  sale  by  mortgagee  principal, 
924. 

by  company,  from  mortgagee  shareholder,  924. 

by  directors,  of  debentures  at  undervalue,  843. 

by  executor,  842. 

by  guardian  of  incumbrance  at  undervalue,  842. 

by  heir,  842. 

by  mortgagee,  of  equity  of  redemption,  15 — 20.    See  BEDEMPnoiTy 
Equity  of. 

by  solicitor,  842. 

by  surety,  843. 

by  tenant  for  life  of  incumbrance  at  undervalue,  843. 

by  trustee,  842. 

conditional,  distinguished  from  mortgage,  22. 

for  value  without  notice,  in,  1323.     See  NoTiOB. 

foreclosure  opened  against  purchaser  from  mortgagee,  when,  1071. 

PUBOHASB-MONEY, 

devolution  of,  on  re-purchase,  27. 

PUEOHASBB, 
Uen  oi,  1397. 
protection  of,  917. 

QUEEN  ANNE'S  BOUNTY, 

mortgage  to,  of  benefice  for  repairs  of  parsonage,  460. 

QUIET  ENJOYMENT, 

effect  of  proviso  in  mortgage  deed  for,  676,  815. 


BAOING  DEBTS, 

securities  for,  void,  641  et  seq, 

BAILWAY  COMPANY, 

accounts  of  loan  capital  to  be  kept,  518. 

arrears  of  interest,  statutory  liability  as  to,  1011. 

bonds  of,  depositee  of,  not  entitled  to  foreclosure,  296. 

borrowing  powers  of,  483 — 485. 

compensation  to  mortgagees  under  Companies  Clauses  Consolida- 
tion Act,  -810. 

debentures  of,  Bills  of  Sale  Acts  do  not  apply  to,  219. 

power  to  issue,  483. 

debenture  stock,  power  to  issue,  485. 

permanent  way  of,  cannot  be  mortgaged,  508. 

receiver,  957. 

rolling  stock  of,  morl^gage  of,  511. 

schemes  of  arrangement,  1152. 

shares  in,  foredosuie  by  mori;gagee  of,  1020. 
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RAILWAY  OO^TPANY— continued. 

suiplns  lands,  mortgage  of  rents,  &c.  of,  484,  508. 

payment  out  of  prooeeds  of,  1307. 
tolls,  moii^gage  of,  509.    See  Tolls. 
« undertaking"  of,  meaning  of,  508. 

mortgage  of,  508. 
vendor's  lien,  enforcement  of,  against,  1895. 

BATES, 

oovenant  to  pay,  allowable  in  bill  of  sale,  248. 
mortgages  of,  by  municipal  corporations,  463. 
non-production  of  receipt  for,  seizure  on,  231,  235. 

EATIFIOATION, 

by  company,  of  debentures  improperly  issued  by  directors,  490. 

by  debenture  holders,  of  scheme  of  arrangement,  1154. 

by  infant  after  attaining  full  age,  yoid,  365. 

by  mortgagee,  of  lease,  699. 

by  mortgagor,  of  unconscionable  loan,  638. 

BEAL  ESTATE, 

charge  on,  of  annuitiee,  425. 

of  debts,  420. 

of  legacies,  424. 

And  Bee  Ghabgb. 

debts  of  ancestor  or  testator,  liability  to,  of,  673. 

executor's  power  to  mortgage,  under  former  law,  420. 

under  Lord  St.  Leonards'  Act,  430. 

investment  of  trust  funds  on  mortgage  of,  534.    See  Tbubtees. 

priority  of  mortgages  of,  by  legal  estate,  1234.      See  L&gal 

Estate.  ; 

by  order  of  date,  1255.    See  Date.  | 

BEAL  SEOUBITIES,  i 

what  are,  534—536.  ; 

BEOEIPT, 

building  society,  of,  in  Heu  of  reconveyance,  582.     And  eee 
Beitbfit  BxjiLDnro  Socibties.  | 

demand  of,  on  tender  of  mortgage  moneys,  738. 

deposit  of,  for  purchase -money,  charges  land,  72.  i 

for  consideration  in,  or  indorsed  on  mortgage  deed,  121. 

proceeds  of  sale  under  power  by  mortgagee,  928.  | 

rent,  &c.,  seizure  of  chattels  on  non-production  of,  235. 
forged,  for  mortgaged  debt,  1317. 

friendly  society,  of,  in  Heu  of  reconveyance,  589.  > 

inventory  of  goods  with,  within  Bills  of  Sale  Acts,  204.  ' 

BEOEiVEK  APPOINTED  BY  COUBT, 
accounts,  delivery,  &c.  of,  by,  972. 

omission  from,  by,  1073.  I 

separate,  of  mixed  fund,  963.  , 
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EECEIVEE  APPOINTED  BY  COURT— continued. 
actione,  power  to  bring  and  defend,  969,  970. 
adminiatration  action,  moneys  received  in,  application  of,  962. 
afBdaTit  on  appointment  of,  94fi. 
appointment,  action  pending,  neoemaiy  to,  943. 

after  a  receivei  aJreadj  appointed,  949. 
appUcatioil  for,  by  defendant,  94S. 
by  plaimtifF,  943. 
form  of,  943. 
to  whom  to  be  made,  940. 
at  trial,  943. 
claim  foi,  fihonld  be  indorsed  on  ymt  or  enunmoDfl, 

944. 
leaTo  to  aerve  notioe  of  motion,  94fi. 
attornment  of  tenants  to,  963,  964. 
bankruptoy  of,  976. 

proceedings  by  leceiTer  in,  970. 
borrov,  power  to,  1310. 
business,  expenditure  in  carrying  on,  972. 
claims  against,  how  determined,  973. 
company,  wbo  will  be  appointed,  of  joint  stock,  959. 

of  public,  959. 
oontracts,  lialtility  on,  973. 
costs,  retainer  of,  out  of  reoeiptfl,  970. 
costs  of,  mortgagee's  r%ht  to,  12H. 
court  rolls  of  manor,  delivery  of,  to,  9S4. 
debts,  adverse  receipt  of,  by  third  person,  967. 
delivery  of  possession  by  mortgagor  to,  962. 
directions,  summons  for,  970. 
discharge  of,  975. 
discretion  as  to  appointment,  946. 

selection  of  receiver,  9SS. 
disqualification  of  persona  as,  9S8. 
distress  by,  968. 

ejectment  against  defaulting  tenant,  969. 
equitable  mortgagee  may  obtain  appointment,  946. 
expenses  of,  aUowances  for,  974. 

reimbursement  of,  275. 
fee  farm  rents  must  be  kept  down  by,  971. 
foreclosure  absolute,  no  appointment  after,  946. 
guarantee  society,  961,  975. 
improvements,  expenditure  on,  not  allowed,  9TI. 
interest,  arrears  of,  payment  of,  by,  939. 

mortgagee  may  require,  from,  972. 
interference  with,  is  contempt  of  Oourt,  965. 
irregular  appointment  of,  effect  of,  985. 
jaiiBdictio&  to  appoint,  942. 
liquidator,  appointment  of,  does  not  oast,  960. 
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EEOEIVEE  APPOINTED  BY  COUET— conWnwrf. 
loss  to  estate,  liability  for,  973. 

manager  and,  appointment  of,  951.    And  see  Mai^Aoeb. 
misconduct  of,  965. 

mortgagee  prevented  from  taking  possession,  may  obtain,  947. 
mortgagor  out  of  jurisdiction,  944. 
notice  to  quit  by,  binds  tenants,  969. 
of  benefice,  950. 

of  business,  950.    See  Mai^aoeb. 
of  colliery,  949. 

of  equitable  interest  in  land,  949. 
of  fellowship,  profits  of,  951. 
of  fund  in  Ck)urt,  950. 

Tested  in  trustees,  950. 
of  future  earnings,  951. 
of  manor,  949,  964. 
of  married  woman's  property,  950. 
of  mines,  949. 

of  pay  and  pensions,  950,  951. 
of  pledge,  1496. 
of  property  abroad,  957. 
of  rent-charge,  949. 
of  reversionary  interest,  638. 
of  ship,  950. 

of  undertaking  of  joint  stock  company,  955. 

of  railway  company,  953. 

of  what  property  generally,  949. 
paramount  title,  remedy  of  claimants  by,  966. 
party  to  action,  not  generally  appointed,  958. 
possession  by  mortgagee,  appointment  after,  947. 
barred  by  appointment,  818. 

possession  of,  is  possession  of  Ck)urt,  962. 

powers  of,  966. 

profit  for  himself,  receiver  must  not  make,  974. 

proposal  of  person  as,  rests  with  whom,  958. 

remedies  of  mortgagee  not  prejudiced  by,  962. 

remuneration  of,  974. 

rents,  abatement  of,  969. 

arrears  of,  remission  of,  by,  969. 

misapplication  of,  973. 

payment  to  mortgagor,  of,  before  notice  of  appointment,  967. 

raising,  968. 

receipt  of,  after  certificate,  967. 

improper  by  third  person,  967. 

right  to,  of,  966. 

repairs,  expenditure  on,  971,  1225. 

reputed  ownership  excluded  by  possession  of,  962. 

rights  of  parties  not  prejudiced  by  appointment,  965. 
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EEOBIVEB  APPOINTBD  BY  COUBT— «m«ntted[. 
second  mortgagee,  when  may  obtain,  947,  948. 
security  to  be  given  by,  960,  961. 
solicitor  of  mortgagee  not  appointed,  958. 
taxes,  payment  of,  971. 
waste  by  tenant,  injunction  to  restrain,  969. 

EEOEIVEE  APPOINTED  BY  DEED, 
accounts,  941. 

agent  of  mortgagor,  receiver  is,  934,  935. 
appointment,  advantage  of,  934. 

by  mortgagee,  935. 

by  mortgagor,  934. 

form  of,  935. 

power  to  require,  after  mortgage,  935. 
attornment  by  mortgagor  to,  687. 
distress  by  mortgagor,  restrained  after  appointment  of,  941. 

by  receiver,  941. 
duties  of,  940. 
expenses  of,  941,  942. 
liability  of  mortgagee  for  acts  of,  exclusion  of,  942. 

for  goods  ordered  after  winding  up,  936. 
of  receiver,  942. 
mortgagee  cannot  appoint  himself,  21. 
notice  to  quit  by,  tenants  bound  by,  940. 
possession  of,  is  possession  of  mortgagee,  when,  936. 

reputed  ownership,  whether,  193. 
power  of  sale  not  affected  by  appointment  of,  941. 
remuneration  of,  941. 
taxes,  &c.,  payment  of,  by,  942. 

EEOEIVEE  APPOINTED  UNDEE  CONVEYANdNa  ACT,  1881, 
Act,  provisions  in,  set  out,  937. 
application  of  statutory  power,  939. 
sqpipomtment  pendente  lite,  939. 
interest,  payment  of,  by,  939. 
puisne  mortgagee  may  appoint,  939. 
repairs  by,  cost  of,  1225. 
writ,  special  indorsement  of,  not  prevented  by  appointment,  939. 

EEOEIVEE  APPOINTED  UNDEE  LOED  OEANWOETH'S  AOT, 

Act,  provisions  in,  set  out,  936. 

comparison  of,  with  Oonveyandng  Act,  1881.. 
938. 

repeal  of,  937. 

EEOEIVING  OEDEE, 
interest  after,  1112. 
jurisdiction  to  make,  1098. 
secured  creditors,  how  affected  by,  1098. 
And  see  BANXBtTFTOT. 
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EEOITALS, 

advisable  in  mortgage  deed,  when,  117. 

oonstractiye  notice,  how  far,  1329. 

estoppel  by,  117. 

mistake  in,  effect  of,  118. 

operative  words,  dear,  not  controlled  by,  119. 

explanation  of  ambiguous,  by,  118. 

reconveyance  containing  incorrect,  mortgagee  may  refuse  to  exe- 
cute, 1433. 

specialty  debt  not  created  by,  10. 

surety's  liability,  when  limited  by,  100. 

EEOONVEYANOB, 

agreement  for,  shows  mortgage,  how  far,  23. 

bill  of  sale,  266. 

building  society,  mortgage  to,  583.    And  9ee  Benefit  BxTiLDiNa 
Societies. 

cancellation  of  mortgage,  1434. 

convict  mortgagee,  administrator  of,  may  reconvey,  1447. 

copyholds,  1429. 

costs  of,  by  whom  payable,  under  Trustee  Act,  1463. 

demise,  mortgage  by,  1430. 

form  of  deed  of,  1433. 

fraud,  effect  of,  1434. 

freeholds,  1429. 

friendly  society,  mortgage  to,  1430. 

Ireland,  registered  charge  in,  1430. 

Land  Transfer  Act,  1430. 

Lands  Glauses  Act,  1430. 

leaseholds,  1429. 

legal  estate  cannot  be  revested  in  mortgagor  without,  5. 

limitation,  words  of,  in,  1434. 

Middlesex,  mortgage  of  land  in,  1432. 

notice  of  prior  equity,  1433. 

partial  interest,  precautions  where  redeeming  party  has  only,  1433. 

presumption  of,  after  lapse  of  time,  1434. 

recitals,  incorrect,  deed  containing,  1433. 

ship,  mortgage  of,  1431. 

stamp  duty,  1547,  1548,  1558. 

title  deeds,  right  of  mortgagor  to  delivery  of,  on,  1435. 

transfer  in  lieu  of,  right  of  mortgagor  to  require,  1437. 

And  see  Tilo^sfeb  of  Mobtoagb. 

vesting  orders.    8ee  Ybsting  Obdebs. 

Yorkshire,  mortgage  of  land  in,  1432. 

EEOOYEBY, 

of  land,  action  for,  810. 

EEOTOEY  IMPEOPEIATB, 
mortgage  of,  179. 


1732  INDEX. 

EEDEMPTION.    See  Eedemptiow,  Equitt  op. 
delivery  of  poseeBsion  by  mortgagee  on,  826. 

title  deedfi  on,  1435.    See  Title  Deeds. 
of  land  tax,  mortgages  for,  364,  397. 
postponement  of,  144. 

EEDEMPnON,  ACTION  FOE, 

accounts  in,  1204  et  seq.    See  AocounTS. 

action  to  set  aside  sale  by  mortgagee,  is,  746. 

bar   of,  by  Statutes    of    Limitations,   761.      See  Lucitatigks, 

Statutes  of. 

Welsh  mortgages,  none,  in  cases  of,  31. 

Chancery  Division,  assignment  to,  of,  746. 
commencement  of,  748. 

altematiye  claim  for  sale,  748. 

to  set  aside  mortgage,  749. 

by  originating  summons,  749. 

by  writ,  748. 

possession,  joinder  of  claim  for,  749. 

conditions  precedent  to  bringing, 

notice  to  redeem,  728.    See  Notice. 

tender  of  mortgage  moneys,  731.    See  Tender. 
consolidation  may  be  claimed  in,  874. 
costs  of,  760.    And  eee  Aogounts. 
County  Court,  jurisdiction  of,  in,  746. 

bankruptcy  of  mortgagor  does  not  affect,  746. 

decree  for,  in,  7d4. 

annuity,  redemption  of,  757. 
declaration  of  right  to  redeem,  754. 
default  in  appearance,  755. 

payment  pursuant  to,  755. 
form  of,  ordinary,  764. 

when  made  on  terms,  758. 
successive  redemptions,  756,  1048. 
time  allowed  for  redemption,  755. 
in  administration  action,  1 126. 
in  foreclosure  action,  1048. 

discovery  in,  753. 

interrogatories,  753. 

production  of  deeds,  &c.  by  mortgagee,  753,  833. 

dismissal  of,  757. 

assignee  pendente  lite  bound,  when,  757. 
foreclosure,  effect  of,  dismissal  is  equivalent  to,  757. 
motion  to  dismiss,  757. 
of  action  by  infant,  758. 

mortgagor,  where  several  incumbrancers,  759. 
puisne  mortgagee,  758. 
jurisdiction  in,  746. 
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EEDEMPTION,  ACTION  YOBr-^continued. 

Limitations,  Statutes  of,  in  bar  of  right  to  bring,   761.      See 

Limitations,  Stattttes  of. 

pleadings  in,  750. 

aooounts  of  rents,  &c.,  mortgagee  in  possession  must  set  out, 

751,  1220. 

foreclosure  decree,  possession  under,  mortgagee  may  set  up, 
761. 

fraud  must  be  raised,  751. 

impeachment  of  security  by  mortgagor,  750. 

laches  of  mortgagor  no  defence,  753. 

Limitations,  Statutes  of,  must  be  pleaded,  752. 

offer  to  redeem,  mortgagor  must  make  in,  750. 

release  of  equity  of  redemption,  751. 

title  to  redeem,  mortgagee  may  deny,  751. 

redemption,  price  of,  same  in  foreclosure  and,  1046. 

time  allowed  for,  1048. 

Bale  in  lieu  of  redemption, 

jurisdiction  to  order,  747. 

order  for,  759. 

conduct,  &c.  of  sale,  759. 

vesting  orders,  759. 

when  right  to  bring,  first  arises,  727. 

alternative  periods  of  payment,  728. 

payment,  day  fixed  for,  no  redemption  before,  727. 

postponement  of,  728. 

under  Lands  Clauses  Act,  727. 

where  none  fixed,  728. 

possession  by  mortgagee  gives  immediate  right  to  redeem, 
728. 

who  may  bring,  713. 
administrator,  718. 
assignee  of  equity  of  redemption,  713. 
bankrupt  mortgagor,  not,  715. 
borough  English,  heir  in,  718. 
cestui  que  truet,  719. 
committee  of  lunatic,  717. 
co-mortgagors,  one  of  several,  713. 
conditional  sale,  vendor  after  condition  broken,  not  entitied  to 

bring,  712. 
contractor  for  purchase,  714. 
creditors'  suit,  plaintiff  in,  716. 
Crown,  716. 
curtesy,  tenant  by,  718. 
customary  heir,  717. 
devisees  of  equity  of  redemption,  718. 
dowress,  718. 

equity  of  redemption,  all  persons  interested  in,  713. 
executor,  718. 
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KEDEMFHOX,  ACnOX  TOB^-oouUm 
wbo  mxf  bfing — or/mtimns^td, 

gamelkiDd,  heir  in,  718w 

guardian  of  fr^fjait,  717. 

hsir  of  moKtgB^or^  717. 

jointreoa,  719. 

judgment  czedilor,  715. 

leaadiolds,  icnevaUe,  moKteagor  €<,  71X 

legatee,  719. 

lesBee,  G99,  j  14. 

life  estate,  mortgagee  of,  719. 

lord  of  manor,  716. 

puisne  mortgagee,  714. 

remainderman,  719,  75<L 

florety,  716. 

tenant  tor  life,  719,  756. 
years,  714. 

title  to  redeem  mnst  be  shown,  712. 

trustee  in  bankruptcy,  715. 

Tolnnteer,  714. 

wile,  creditor  of  hnaband,  717. 
surety  for  hTiahand,  716. 
who  should  be  parties,  741. 

administrator  as  representing  estate,  742. 
of  felon  mortgagee,  743. 

assignees  jMfuimie  lite,  whether,  745. 

banknqitcy  trustee  in  action  by  creditor,  743. 

executors  as  representing  estate,  742. 

mortgaging  realty  for  payment  of  debtB»  whether,  744. 
of  mortgagor  in  action  by  heir,  744. 

heir  of  mortgagor  on  reden^^on  by  execator,  744. 

mortgagee  not  now  generally,  741. 
legatee,  743. 

mortgage  debt,  persons  interested  only  in,  not,  743. 
mortgagee  and  successors  in  title,  741. 

prior,  in  action  to  redeem  subsequent  mortgage,  not,  741. 

subsequent,  741,  745. 

mortgagor  or  his  heir  to  action  by  subsequent  mortgagee,  745. 
partial  interests,  persons  haying,  744. 
sub-mortgagee,  741,  742. 

tenants  in  common  of  equity  of  redemption,  742. 
transferee  of  mortgage,  741. 
trustees  aa  representing  cettut  que  frtut,  742. 
where  equity  vested  in  seyeral  persons,  742. 
several  mortgages  consolidated,  743. 

BEDBMPTION,  EQUITY  OP, 

actions,  right  of  mortgagor  to  bring  or  defend,  651. 
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EEDEMPTION,  EQUITY  OP— conftnt/ed. 

actionB,  assignees  pendente  lite,  whether  necessary  parties  to,  653. 

oontmuance  of  action  after  assignment,  654, 

notice  of  lis  pendena^  653. 

where  acconnts  only  are  in  dispute,  654. 

legal  estate  in  assignee,  653. 

agreement  for  purchase  of,  abandonment  of,  20. 

contemporaneous,  void,  18. 

fraud,  effect  of,  20. 

price,     inadequate,     not   ground   for 
setting  aside,  20. 

subsequent,  yalid,  19. 

annuity,  grant  of  re-purohaseable  primd  facie  subject  to,  36. 

assignee  of,  consolidation  against,  878,  881. 

bankruptcy,  disclaimer  of  onerous  property  in,  672.     See  Bank- 

BUPTCY. 

benefice,  right  of  mortgagor  to  nominate  to,  650. 

building  societies,  term  of  redemption  in  mortgage  to,  572.     And 
see  Benefit  Buildino  Socisties. 

champerty,  assignment  of  mortgagor's  rights  is  not,  655. 

clogging  the  equity,  15 — 22. 

conditions  restrictive  of,  void,  12 — 19. 

contingent  remainders  in,  not  destroyed,  659. 

courts  of  manor,  mortgagor's  right  to  hold,  650. 

ooyenant  for  payment,  absence  of,  does  not  affect,  11. 

annuity  deed  held  mortgage  by  reason  of,  36. 
curtesy  attaches  to,  666. 

debts,  liability  of,  to  mortgagor's,  669. 

administration  of  the  estate  of  deceased  mortgagor,  673. 

assets,  legal  or  equitable,  whether,  673.    And  see  Assets. 

assistance,  writ  of,  671. 

bankruptcy  of  mortgagor,  672. 

execution,  chattels  mortgaged,  cannot  be  taken  in,  671. 

Crown  may  levy,  670. 

equitable,  of,  670. 

judgments,  when  enforceable  by,  670. 

receiver,  appointment  of,  671. 

sale  of  property  at  instance  of  judgment  creditor,  672. 

sequestration,  nature  and  effect  of,  671. 

defeasible  purchase  not  subject  to,  22,  23. 

devise  of,  667. 

devolution  of,  in  copyholds,  668. 

in  freeholds,  667,  669. 

in  personalty,  669. 

different  owners  of,  necessary  parties  to  foredosnre  action,  1030. 

director's  qualification  not  lost  by  mortgage  of  shares,  650. 

entail  of,  658. 

bar  of  entail,  659. 

contingent  remainders  supported  by  outstanding  legal  estate, 
659. 
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EEDEMPTION,  EQUITY  OF—continued. 

eecheat  and  forfeiture  of,  664.     See  Esoheat. 

essential  to  mortgage,  11. 

estate  in  land  till  foreclosure,  mortgagor  retains,  649,  650. 

OTidence  admissible  to  show  who  is  entitled  to,  27. 

exchange,  of,  mortgagee's  consent  whether  necessary  to,  658. 

leases  of,  696  et  aeq.    See  Lease* 

Limitations,  Statutes   of,  in   bar  of,  761.      See  LnciTATioirSy 
Statutes  of. 

mortgage  of, 

concealment  of  prior  incumbrances,  54. 

consolidation  by  legal  mortgagee,  liability  to,  54. 

copyholds,  163. 

foreclosure,  liability  to,  by  prior  mortgagee,  53. 

legal  estate,  action  to  compel  prior  mortgagee  paid  off  to 

convey,  52. 

giyes  priority  over,  53. 

trustee  of,  first  mortgagee  is,  52. 

legal  remedies  for  enforcing  charge  not  incident  to,  53. 

tacking,  liability  to  be  ousted  by,  53,  1239.    See  TACiONa. 

title  deeds,  right  to,  not  incident  to,  54. 

new  uses,  limitation  to,  of,  719. 

appointment,  mortgage  under  power  of,  721. 

change  of  ownership,  presumption  against,  720. 

estate  tail,  bar  of,  726. 

express  limitation,  effect  of,  720. 

husband  and  wife,  mortgages  by,  723. 

inconsistency  between  different  parts  of  deed,  723. 

instructions,  variation  contrary  to,  721. 

several  mortgages  with  different  limitations,  721. 

parliamentary  election,  right  of  mortgagor  to  vote  at,  650. 

partition  of,  657. 

costs,  one  set  only  allowed,  658. 

co-tenant,  mortgage  of  share  to,  effect  of,  657. 

priority  of,  over  mortgagee  of  share,  657. 

power  of  sale  overrides,  657. 

sale  in  lieu  of,  when  mortgagee  may  require,  658. 

dissentient  co-tenant  must  redeem,  658. 

poor  law  settlement,  mortgagor  entitled  to,  650. 

purchase  of,  in  fee,  by  mortgagee  of  term,  20. 

purchaser  of,  party  to  foreclosure  action,  1030. 

release  of,  to  mortgagee,  20,  654. 

agreement  for,  contemporaneous  with  mortgage,  void,  18 — 20. 

subsequent  to  mortgage,  valid,  19. 

abandonment  of,  20. 

consideration,  inadequacy  of,  immaterial, 

20. 
executor  of  mortgagee  purchasing,  20. 

fraud,  effect  of,  20. 
copyholds,  163. 
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REDEMPTION,  EQUITY  OF— continued. 

rents,  mortgagor  in  possession  entitled  to,  689. 
restrictions  on,  not  allowed,  15—22. 

agreements  for  purchase  by  mortgagee,  18 — 20. 

family  arrangement,  exception  in  cases  of,  21. 

lease  by  mortgagor  to  mortgagee,  21. 

to  particular  class,  void,  13. 

within  limited  time,  void,  13. 

sale  of,  by  Court,  free  from  incumbrances  by  Court,  655. 

application  by  summons,  656. 

discretionary   jurisdiction    of    Court, 
656. 

form  of  order,  656. 

**  incumbrance,"  what  is,  635. 

order  for,   may  be  obtained  by  purchaser  of, 
1057. 

purchase  by  mortgagee,  yalid,  654. 

sale  of,  by  mortgagor,  654. 

settlement  of,  658.    See  Tenant  foe  Life  ;  Tenant  in  Tail. 

surety  discharged  by  alteration  in  period  of  redemption,  92. 

time  for  redemption,  restricted,  13. 

time  allowed  for  redemption  in  administration  action,  1126. 

in  foreclosure  action,  1048. 
See  Foeeolosube, 

in  redemption  action,  755. 

REDEMPTION  OF  PLEDGED  GOODS, 
generally,  1483. 
under  Pawnbrokers  Act,  1499. 

REGISTRATION, 

consolidation,  right  of,  how  affected  by,  875. 

of  annuity,  39. 

of  bill  of  sale,.  254.    See  Bills  of  Sale. 

action  for  damages  for  wrongful,  213. 
of  companies'  securities,  517 — 521.    And  see  Debentubbs. 

omission  to  register  does  not  affect  priorities,  519. 
of  debentures,  520. 

of  decree  absolute  for  foreclosure  unnecessary,  1066. 
of  judgments,  generally,  1371. 

in  Ireland,  not  generally  registered,  1378. 
in  Middlesex,  1377. 
in  Yorkshire,  1377. 
of  mortgage  of  cargo,  unnecessary,  287. 
of  freight,  unnecessary,  285. 
of  ship,  269. 
priority  of  deeds,  &c.  by  date  of,  1264, 
appointment  under  power,  1264. 
assignment  of  lease,  1265. 

VOL.  IT. — c.  3  o 
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BEGISTBATION— a«iiiitf«/. 

ynaritj  of  deeds,  &c.  bj  date  of — comtimmtd, 
Bedford  L^'A  Act,  12d9. 
clerical  error  in  memorial,  1265. 
eopyholda,  a^soiances  of,  do  not  require,  1261. 
floating  security  on  chattels  does  not  require,  514. 
forged  mortgage,  unregistered  will  prerailB  orer,  1209. 
forgery,  r^<^tration  avoided  bj,  1269. 
further  advance  without  notice,  1265. 
Indian  Begi<«tration  Acta,  1261. 
informal  r^istration,  no  priority  by,  1265. 
Irish  B^listry, 

attestation  of  memorial,  1261. 

deposit  of  deeds,  mortgage  by,  1262. 

fraud,  effect  of,  1271. 

legal  estate  does  not  giye  priority,  1271. 

notice  of  prior  unregistered  deed,  1270. 

notice,  registration  is  not,  1268. 

priority  by  registration  in,  1268,  1271. 

Begistration  of  Title  Act,  1891,  r^iistration  under,  1260. 

tacking  not  permitted,  1271. 

undertaking  to  deposit  deeds,  1263. 

wills  affecting  lands,  1263. 
Land  Transfer  Acts,  1260. 

exemption  from  local  registration  of  deeds  registered 
under,  1260. 

priority  inter  $e  of  charges  registered  under,  1260. 

purchaser  from  first  mortgagee  entitled  to  registration, 
under,  47. 

lease  of  copyholds,  1261. 

lease  under  twenty-one  years,  mortgage  of,  1262. 

leaseholds,  bequest  of,  assent  of  executors  to,  requires,  1264. 

London,  City  of,  whether  assurances  of  land  within  require, 

1261. 

Middlesex  Registry, 

attestation  of  memorial,  1261. 

deposit  of  deeds,  mortgage  by,  1262. 

fraud,  deed  set  aside  for,  1269. 

Inns  of  Court,  &c.,  exemption  of  assurances  of  chambers 
in,  1261. 

Land  Bogistry,  transfer  to,  1261. 

legal  estate,  priority  of  deed  conveying,  1265. 

notice  of  unregistered  deed  after  taking  security,  1267. 

binds  in  equity,  1266. 

notice,  registration  is  not,  1267. 

priority  of  registered  over  imregistered  assurances,  1264. 

search  of  register,  oonstniotive  notioe  by,  1267. 

wills  affecting  lands,  1263. 
mortgage,  protection  by  registration  of,  1265. 
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B:EQJSTRAT10N— continued, 

priority  of  deeds,  &c.  by  date  of — continued, 

priority  of  registered  oyer  unregiBtered  deeds,  1264. 
same  day,  deeds  registered  on,  1264. 
Yorkshire  Registry, 

"  actual  ^ud"  as  affecting  priority,  meaning  of,  1266. 

agreement  for  mortgage,  1263. 

attestation  of  memorial,  1261. 

equitable  charges,  1263. 

legacy  charged  on  land,  assignment  of,  1263. 

legal  estate,  no  protection  by,  1268. 

notice-from,  1268. 

notice  of  unregistered  deed  immaterial,  1266,  1268. 

places  of  registration,  1261. 

priority  inter  ee  of  registered  assurances,  1 260. 

statutory  proyisionB  as  to  priority,  1262, 1266. 

wills  affecting  lands,  1263. 
Taoating  and  rectifying,  1269. 

RELEASE, 

by  company  of  equities  against  debenture  holders,  499. 

of  debt,  parol,  1424. 

specialty,  1424. 

of  equity  of  redemption  to  mortgagee  allowable,  when,  20,  654. 

pleadings  should  raise,  751. 

of  mortgage  debt,  discharge  of  security  by,  1424.    And  see  Mobt- 
GAGE  Debt. 

of  right  to  renewal  of  lease  by  mortgagee,  174. 

of  securities,  oollusive,  1316. 

omission  to  register,  loss  of  priority  by,  1318. 

promise  not  to  enforce  debt  is  not,  1425. 

stamp  duty,  1559. 

surety  discharged  by,  of  co-surety,  95. 

of  principal  debtor,  91 — ^94. 

BEMAINDEBMAN, 

accounts,  how  far  binding  on,  1161. 

apportionment  of  mortgage  debt  between  tenant  for  life  and,  551. 

consolidation  cannot  be  enforced  against,  when,  882. 

party,  not  necessary,  to  foreclosure  action,  1025. 

redemption  of  land  tax  by  tenant  for  life,  397. 

of  mortgage,  by,  719,  756. 
tenant  for  life  compellable  to  keep  down  interest,  659. 
trustees  investing  must  regard  interests  of,  537. 

HEMEDTER, 

all  may  be  pursued  together  by  mortgagee,  885  et  seq, 

3o2 
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EENEWAL  OF  LEASEHOLDS, 
effect  of,  by  mortgagee,  173. 
by  mortgagor,  175. 

BENT, 

apportionment  of  cuirent,  none,  698. 

of  fnmiahed  house,  704. 

arrears  of,  mortgagee  not  entitled  to,  692,  698. 

attornment  clause,  receipt  by  mortgagee  under,  of,  825. 

covenant  to  pay,  in  bill  of  sale,  246. 

statutory,  impHed  in  mortgage  of  leaseholds, 
176. 

distress  for,  bill  of  sale  no  protection  against,  233. 

lease,  statutory,  by  mortgagor,  must  reserre  best,  708. 

mortgagee  in  possession  is  entitled  to,  under  leases,  Ac.,  692, 
1122. 

non-claim  of,  liability  of  mortgagee  in  possession  for,  813. 

non-production  of  receipt  for,  seizure  on,  235. 

notice  to  pay,  to  mortgagee,  effect  of,  692. 

occupation,  mortgagee  in  possesdon  chargeable  with,  when,  1221. 

reservation  of,  by  attornment  clause,  687. 

in  leases  of  mortgaged  lands,  696. 

sale  by  Court  does  not  affect  mortgagee's  right  to,  after  order, 
1122. 

fiENT-OHABGE, 

arrears  of,  what  recoverable,  181. 
Locke  King's  Act,  788. 
mortgage  of,  181. 
priority  of,  1393. 
recovery  of,  by  distress,  38. 

by  entry,  38. 
receiver  of,  949. 
registration  of,  39. 
remedies  for  recovery  of,  38,  181. 
sale  for  arrears  of,  1037. 
stamp  duty  on  security  for,  1544. 

statutory  remedies  for,  under  Conveyancing  Act,  1881 . .  .38. 
term  of  years,  limitation  of,  to  secure,  38. 

BENTS  AND  PBOPITS, 

account  of,  mortgagee  not  bound  to  render,  689. 

annuity  charged  on  coipus  or  income,  when,  425.    See  AmruiTY. 

debts,  direction  to  raise  money  for  payment  of,  out  of,  428. 

mortgagee  in  possession  accountable  for,  820, 1220.    See  Aooomrrs. 

mortgagor  not  accountable  for,  689. 

receipt  of,  after  decree,  1220. 

receiver's  right  to  get  in,  966.    See  Beosiveb. 

trust  to  pay  out  of,  foreclosure  not  incident  to,  14. 
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BEPATB8, 

allowance  for,  to  annuitant,  1226. 

to  mortgagee,  1224—1226. 
to  receiver,  971. 
covenant  for,  in  bill  of  sale,  248. 
interest  on  advances  for,  1226. 
mortgage  for,  of  infants  property,  364. 

of  lunatic's  property,  372. 
mortgagee  in  possession,  how  far  liable  for,  820. 
of  ship,  bottomry  bond  for.    See  Bottombt  Bond. 
lien  for,  mortgagee  bound  by,  278. 
of  shipwright,  1403. 
of  tenant  for  life,  1400. 
of  trustees,  1400. 
receiver,  cost  of,  by,  1225. 
repairing  leases  by  mortgagors  under  statutory  powers,  710. 

EE-PUBOHASE, 

absolute  conveyance  subject  to,  22 — 26.     See  Abboltttb  Oon- 

VEYANOE. 

conditions  of,  must  be  strictly  observed,  23. 
devolution  of  purchase-money  in  case  of,  27. 

EEPUTED  OWNEBSHIP.    See  Bankbuptoy. 

EE-SEGISTBiLTION, 
of  bills  of  sale,  263. 
of  judgments,  1371. 

RESPONDENTIA,  1634. 

EBSTRAINT  ON  ANTICIPATION,  348.    See  MARRTTtp  Woman. 

EEVEBSIONAEY  INTEEESTS, 

acknowledgment  by  married  woman  of  disposition  of,  333. 
avoidance  of  mortgages  of,  634. 

accounts  between  borrower  and  lender,  638. 

actual  advance,  recoverable,  638. 

assignee  with  notice  of  fraud,  relief  against,  637. 

compound  interest  not  given,  638. 

costs,  638. 

expectancies,  634. 

father,  privity  of,  636. 

fraud  must  be  shown,  634,  637. 

independent  advice,  absence  of,  634. 

life  interest  subject  to  charges  not  a  reversionary  interest, 
636. 

Limitations,  Statutes  of,  run  from  when,  639. 

mature  age  of  borrower  is  immaterial  when,  634. 

post  obit  securities,  634. 
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BEVEESIOXABT  INTERESTS— «>«ii»ii«/. 
arouJADce  of  mortgages  ot^-ttmiinued. 
ratification  of  tranaactioii,  63$. 
receirer,  638. 

8al«  of  Bevermona  Act,  636. 
undeiraloe,  634,  637. 
raloe  of  interest,  how  ascertained,  636. 
vested  interests,  635. 
bonus  on  falling  in  of,  agreement  for,  1167. 
expectant  on  mortgage  term,  disadrantages  of  mortgage  of,  56. 
foreclosure  of,  1020,  1022. 
interest,  arrears  of,  what  reooTerable,  1010,  1187,  1190. 

proviso  for  capitalization  of,  142. 
mortgages  of,  by  expectant  heirs,  634. 

by  married  woman,  in  land,  327. 

in  personalty,  333. 
sale  of,  jurisdiction  to  order,  1037. 
trustees  should  not  invest  on  security  of,  543. 
valuation  of,  636. 

BEVIVOB, 

foreclosure  decree  was  not  opened  by,  107  L 

REVOCATION, 

of  equitable  assignment  of  debt  or  fund,  1519. 

of  power  of  attorney,  320. 

of  will,  mortgage  was,  pro  iantOy  668. 

RULES  OF  SUPREME  COURT.    8ee  Table  of  Rttlbb. 


SALE, 

abortive,  costs  of,  mortgagee  entitled  to,  1218. 

power  of  sale  not  extinguished  by,  924,  029. 

advowtfon  not  saleable  by  mortgagee  during  vacancy,  179. 

annuity,  arrears  of,  raiseable  by,  whether,  428,  1037. 

by  agent  of  mortgagee  under  power  of  attorney,  907. 

by  executor  of  assets,  413. 

of  realty,  420. 

by  factor,  of  goods,  1610.  '  ^' 

by  mortgagee  after  tender  of  mortgage  moneys,  740. 

of  ship,  free  from  contracts,  282. 

by  mortgagor,  of  chattels  in  course  of  business,  691. 

rights  of  purchaser  against  mortgagee 
on,  198. 

of  equity  of  redemption,  654. 

by  trustees  for  debenture  holders,  whether  compellable,  1137. 

collateral  securities,  proceeding  on,  after,  886. 

injunction  against,  after  offer  to  redeem,  922, 
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SALE — corUin  ued, 

of  pledge,  generally,  1494. 

under  Factors  Act,  1510. 

under  Pawnbrokers  Act,  1500. 

portions,  raiseable  by,  when,  449. 

power  of.    Bee  Power  of  Sale. 

pre-emption,  right  of,  reserved  to  mortgagee,  18,  19. 

stamp  duty  on  oonyeyanoe  subject  to  mortgage,  1549. 

under  charging  order,  1386. 

under  order  of  Oourt  in  administration  action,  1126. 

in  bankruptcy,  1114. 

in  foreclosure  and  redemption  actions, 
759,  1056.    See  Sale  by  Oourt. 

undue  influence  may  turn  absolute  conveyance  into  mortgage,  25, 
630. 

SALE  BY  COUBT, 

in  administration  action,  11^6. 
in  bankruptcy,  1114. 

accounts,  1115. 

annuity,  sale  of  property  charged  with,  1122. 

assignee  of  equity  of  redemption,  no  order  against,  1116. 

Bankruptcy  Bules,  1890  (73  to  77),  set  out,  1114. 

base  fee  enlarged  on,  386. 

biddings  by  mortgagee  with  leaye  of  Court,  1120. 

composition,  no  jurisdiction  to  order  sale  in,  1117. 

conduct  of  sale,  1119. 

conveyance,  1115. 

costs,  1121. 

delay  in  application  for,  1118. 

deposit  of  deeds,  mortgagee  by,  may  apply,  1117. 

absence  of  memorandum,  effect  of,  as  to  costs,  1121, 1122. 
imperfect  memorandum  does  not  prevent  order,  1118. 

fraud,  effect  of,  1117. 

fraudulent  preference,  refusal  of  order  on  ground  of,  1118. 

growing  crops,  right  of  mortgagee  to,  after  order,  1123. 

inquiries  as  to  mortgages,  &c.,  1114,  1118. 

leaseholds,  covenant  against  assignment  of,  1116. 

parties,  what,  must-bg^  before  Oourt,  1119. 

partner-mortgagor,  order  against,  1117. 

postponement  of  right  to  call  in  mortgage  does  not  prevent, 

145. 

of  right  to  call  in  money  does  not  prevent,  1 1 16. 

of  sale  on,  application  of  trustee,  1119. 

power  of  sale,  mortgagee's,  does  not  prevent,  1115. 

privity  of  contract  between  bankrupt  and  mortgagee  necessary, 
1116. 

proceeds  of  sale,  application  of,  1115. 

mortgagee  entitled  to  costs  out  of,  1121, 
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SALE  BY  iJjLkT—o.  .t.^nr,!. 

in  iMknkznptCT — rtMinned. 

iv-nt^  ri^iit  of  mortgagee  to,  ftft^  ofder,  1 122. 

reaerve  price,  1120. 

snb-mortgagee  may  obtain  oider  for,  11 16. 

title  of  mort;^agee,  dispute  aa  to,  1117. 

in  foTecIcM(are  and  redemption  actions, 

adrowson,  inherent  jmiadictiao  to  osder  ade  €<,  1037. 

not  daring^  Tacmncjr,  179. 

annnity,  airean  of,  reoorenble  bjr,  1037. 

biddings,  1060. 

diatteU,  tale  of,  1037. 

ooknies,  lale  of  kmd  in,  1036. 

eondnet  of  sale,  748,  759,  1059. 

coals  of  action,  mortgagee  entitled  tcs  out  of  proeeeda,  1061. 

debentoree,  1140. 

deoeaeed  mortgagor,  sale  of  eatete  of,  1058. 

depoeit  in  Coort  to  meet  expenses,  1059. 

discretion  ae  to  maVmg  orders  for  sale,  1057. 

eqnitable  mortgagee  may  obtain  order,  1038. 

first  mortgagee,  paramount  right  of,  to  payment  oat  of  pro- 
ceeds, 1061. 

incmnbrances,  power  to  order  sale  free  from,  1059. 

sabseqnent,  payment  of,  oat  of  proceeds,  1061. 

infant,  order  for  immediate  sale  of  property  of,  1056, 1078. 

And  $ee  FoBECLOSUBE. 

inyestments  after  payment  of  mortgage  debt  belong  to  mort- 
gagor, 1062. 

at  whose  risk,  1062. 

Ireland,  sale  of  lands  in,  1036. 

jurisdiction  to  order,  inherent,  1037. 

statutory,  1038. 

liability  of  mortgagees,  1060. 

Locke  King's  Act,  sale  in  cases  not  within,  1037. 

notice  of  application,  1057. 

policy  of  insurance,  order  for  sale  of,  1037,  1058. 

power  of  sale,  mortgagee's,  does  not  preyent,  1038. 

proceeds  of  sale,  application  of,  1061. 

deficiency  in,  effect  of,  1061. 

payment  into  Oourt  of,  1060. 

public  undertaking  not  liable  to,  1058. 
puisne  incumbrancer  may  obtain  order,  1057. 
purchaser  of  equity  of  redemption  may  obtain  order,  1057. 
purchaser,  protection  of,  917. 

reversion,  inherent  jurisdiction  to  order  sale  of,  1037. 
on  mortgaged  term  included  in  sale,  1061. 
sale  after  foreclosure  decree  nt«t,  1056. 

before  trial,  1057. 

immediate,  order  for,  when  made,  1056. 
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SALE  BY  COUBT— con<tnM€rf. 

in  foreclosure  and  redemption  actions — continued, 
sale  after  foreclosure  decree  nisi — continued, 

of  part  of  property,  and  foreclosure  of  part,  1058. 
out  of  Court,  748,  1060. 
stay  of  proceedings  for  personal  payment,  order  is  not,  1058. 
stock,  order  for  sale  of,  1037,  1058. 
surplus  proceeds,  payment  of,  to  mortgagor,  1061. 
trustee  mortgagee  not  allowed  to  bid,  1060. 

SALVAGE, 

lien  for,  has  priority  oyer  bottomry  bond,  1533. 

oyer  mortgage  of  ship,  1414. 
repairs  in  nature  of,  364. 

SATISFACTION,  MEMOBANDUM  OP, 
of  biU  of  sale,  266. 

of  copyholds,  mortgage  of  entry  on  court  rolls  of,  585. 
warrant  of  attorney,  84. 

SCHOOL, 

borrowing  powers  of  education  authorities,  473. 

guardians,  &c.,  for  proyiding,  468. 
school  boards,  473. 
house,  not  within  Mortmain  Act,  564. 

SCOTLAND, 

Bills  of  Sale  Acts  do  not  apply  to,  200. 

heritable  bonds,  inyestment  of  trust  funds  on,  535. 

SEABCH, 

for  Crown  debts,  1389. 

for  judgments,  1374. 

for  land  charges,  1390. 

for  lie  pendens,  1343. 

for  orders,  &c.  affecting  land,  1372. 

notice  from,  of  court  rolls  of  manor,  1342. 

SECOND  MOBTGAQE.    See  Puisne  Inoumbbawcbb. 

SECBBT  TBUST, 

chattels,  mortgage  of,  with,  183. 

SEOBETABT  OF  COMPANY, 
notice  to,  binds  company,  1292. 

SECUEED  CEEDITOB, 

proof  by,  in  administration  of  assets,  1129.   See  aUo  ADiONiSTaA.- 
TiQTX  OF  Assets. 

in  bankruptcy,  1109.    /Sf«c  Bankbuptoy. 

in  winding-up  of  company,  114^.    See  WlNDlKa-lTP. 
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SECUBinES  FOR  MONEY, 

mortgage  passes  by  bequest  of,  867. 

SEPARATE  USE, 

trusts  for,  of  married  woman,  337.    See  MARRrKD  Woman. 

SEQUESTRATION, 

does  not  create  a  charge,  649. 

mortgage  of  benefice  after,  to  provide  residence,  460. 

SET  OFF,  RIGHT  TO, 

notwithstanding  charging  order,  1409. 
of  mortgagor,  1158.    And  see  Aogotjnts. 
claim  in  foreclosure  action  to,  1047. 
of  purchaser,  from  mercantile  agent,  1511. 
of  surety,  as  to  creditor's  debt  to  principal,  103,  1168. 

surety's  debt  to  principal,  107. 
of  trustee,  notice  of  charge  does  not  affect,  1282. 
tender  must  be  irrespective  of  any  right  of,  739. 

SETTLED  ACCOUNT, 
opening,  1161. 

SETTLED  LAND  ACTS, 

application  of  mortgage  moneys  raised  under,  411. 

assignment  of  statutory  powers,  void,  409. 

capital  moneys  under,  investment  of,  on  mortgage,  537. 

notice  of  charge  on,  effect  of,  1284. 
contract  for  mortgage,  power  of  tenant  for  life  to  make,  402. 
costs,  mortgage  to  raise,  412. 

of  executing  improvements,  402. 
enfranchisement,  power  to  raise  money  for,  400. 
exchange,  power  to  raise  money  for  equality  of,  400. 
express  powers,  additional  or  larger,  may  be  given,  410. 

saving  of,  409. 
incumbrances,  power  to  raise  money  for  discharge  of,  400,  401. 

transfer  of,  on  land  sold,  401. 
infant  tenant  for  life  or  in  fee,  405. 
injunction  against  improper  exercise  of  powers,  408. 
"  land,"  definition  of,  403. 
legal  estate,  mortgage  under,  passes,  1235,  1236. 
limited  owners  having  like  powers  with  tenants  for  life,  403,  404. 
lunatic  not  so  found,  407. 
tenant  for  life,  406. 

committee  of,  cannot  mortgage  without  leave  of  Court,  406, 
407. 

married  woman  tenant  for  life,  405. 

acknowledgment  by,  whether  necessary,  406. 

anticipation,  restraint  on,  406. 
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SETTLED  LAND  AUTQ-^conHnued. 
mortgage  deed,  effect  of,  411. 
notice  to  trustees,  411. 

partition,  power  to  raise  money  for  equality  of,  400. 
powers  of  tenants  for  life  to  mortgage  under,  400 — 403. 
restriction  on  exercise  of  powers,  void,  409. 
"  settlement,"  definition  of,  402. 
'*  tenant  for  life,"  definition  of,  403. 
trust  for  sale,  mortgage  of  lands  settied  on,  407. 
trustee  for  parties  interested,  tenant  for  life  is,  408. 
trustees  bound  by  direction  of  tenant  for  life,  409. 

SETTLEMENT, 

Bills  of  Sale  Acts  do  not  apply  to,  212. 

conditional,  treated  as  mortgage,  25. 

oonstructiye  notice  of  contents  of,  1333. 

covenant  to  pay  to  trustees  of,  creates  specialty  debt,  9. 

fraudulent  under  13  Eliz.  c.  5... 596. 

marriage,  on,  excepted  from  Bills  of  Sale  Acts,  212. 

marshalling  between  mortgaged  and  unmortgaged  estates  in,  800, 
802. 

of  equity  of  redemption,  658.    See  Tbnaxt  fob  Life  ;  Tenant 
IN  Tail. 

post-nuptial,  within  Bills  of  Sale  Acts,  whether,  212. 

voluntary,  cancellation  of,  mortgagee  cannot  require,  625. 

in  fraud  of  creditors,  596. 

SHARE, 

in  partnership,  mortgage  of,  528. 

of  fund,  priority  of  mortgage  of,  1302. 

of  profits,  mortgage  in  consideration  of,  525. 

undivided,  in  land  or  fund,  investment  of  trust  funds  on  mortgage 
of,  543. 

SHAKES  IN  COMPANY, 

calls,  unpaid,  mortgagee  liable  for,  whether,  290. 

certificates,  deposit  of,  operates  as  pledge  or  mortgage,  whether, 
291,  294. 

accompanied  by  transfer,  295. 

without  transfer,  297. 
charging  order  on,  1379. 

director,  qualification  of,  not  lost  by  mortgage  of,  650. 
lien  of  company  on,  1423,  1438. 
married  women,  dispositions  by,  of,  346. 
mortgage  of,  how  effected,  291. 
notice  of  charge  on,  to  company,  292,  1289.    See  Notices. 

to  trustees  of  settled,  1292. 
pledge  of,  295. 
power  of  sale  by  mortgagee,  909, 
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SHAEES  IN  COMPANY^continued. 

transfer  of,  by  delivery  of  wairants,  292. 
deed  necessary  to,  wlien,  293. 
form  of,  292. 
in  blank,  292. 
with  defeasance,  291. 

8HEBIFF, 

posMSsion  by,  reputed  ownership,  whetiier,  193. 

SHIPS, 

bofctomry  bonds,  1621.    See  Bottokbt  Bohds. 
«  British  ship,"  meaning  of,  269. 
capture  of,  effect  of,  on  mortgages,  ftc.,  1533. 
cargo,  mortgages  of.    See  Oasoo. 
deliyery  does  not  pass  ownership  of,  269. 
freight,  mortgages  of.    See  Fbbight. 
maritime  lien.    See  Lien. 
mortgages  of  ships,  269. 

« appurtenances,"  what  passes  to  mortgagee  by  word,  274, 

287. 
bankruptcy,    mortgagee's,    deposit    of    mortgage,   whether 

affected  by,  284. 

mortgagor's,  rights  of  mortgagee  not  affected 
by,  284. 

Bills  of  Sale  Acts  do  not  apply  to,  275. 
bottomry  bond  has  priority  over,  1532. 
cargo,  *' appurtenances"  does  not  pass,  287.    See  Cabgo. 

mortgagee  of  ship  not  entitled  to,  281. 
certificate  of  mortgage,  rules  as  to,  276. 
of  registry,  271. 

pledge  of,  void,  272. 
charterparty  made  by  mortgagor,  mortgagee  bound  by,  278, 

281. 
mortgagee  not  compellable  to  join  in,  278. 
chronometer,  word  ** appurtenances"  passes,  274. 
collateral  agreements  to,  unregistered,  274. 
contracts,  notice  of  default  to  obtain  benefit  of,  278. 

sale  of,  ship  free  from,  282. 
control  of  ship,  mortgagee  when  entitled  to,  281. 
costs  of  sale,  282. 

of  taking  possession,  280. 
death,  transnuBsion  of  mortgagee's  interest  by,  282. 
disabilities,  provision  in  case  of,  283. 
discharge  of,  282. 

employment  of  ships  by  mortgagor,  277. 
form,  observance  of,  prescribed,  necessary  for  registration, 

274. 
freight,  mortgage  of  ship  including,  notice  by  certificate  of 
registry,  286. 
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SHXPS-continued. 

mortgages  of  ships — conttntCed. 

freigliti  mortgagee  of  ship  when  entitled  to,  280,  286. 

mortgagor  in  possession  entitled  to,  277. 

priorities  as  between  mortgages  of  ship  and,  286. 
guardian  of  infant  cannot  mortgage  ship  for  repairs,  283. 
infancy  or  other  incapacity,  provisions  in  case  of,  283. 
injury  to  ship,  liability  for,  279. 
insurance,  deposit  of  policy  as  security,  effect  of,  274. 
insurer-mortgagee,  rights  of,  274. 
jurisdiction  of  Admiralty  Division  as  to,  277. 
lien  for  repairs,  mortgagee  bound  by,  278. 
lien  of  shipwright,  1415. 

marriage,  transmission  of  mortgagee's  interest  by,  282. 
mistake  as  to  entry  of  discharge,  283. 
mortgagee  in  possession,  rights  of,  276. 
order  and  disposition  in  bankruptcy,  283. 
owner,  mortgagor  to  be  deemed,  277. 
penalties,  exemption  of  mortgagees  from,  279. 
power  of  sale,  277,  281. 
priority  of  bottomry  bond  over,  1532. 
purchase  of  ship  by  master,  1525. 
receiver,  mortgagee  may  obtain,  when,  281. 
reconveyance,  282. 
registration  of,  269. 
repairs,  infant's  guardian  cannot  mortgage  ship  for,  283. 

liability  of  mortgagee  in  possession  for,  280. 

lien  for,  mortgagee  bound  by,  278. 
sale  by  master,  1526. 
sale  to  infant,  283. 

share  in  ship,  rights  of  mortgagee  in  possession  of,  278. 
ship's  husband  also  mortgagor  of  share,  279. 
transfer  of,  282. 

transnusflion  of  mortgagee's  interest,  282. 
unfiniahed  ship,  275,  284. 
unregistered  mortgage,  how  far  binding,  274. 
variance  between,  and  register,  274. 
what  passes  by,  273. 
registration  of  British  ship,  269. 
custody  of  certificates,  271. 
entry  of  particulars,  270. 
equities  not  excluded,  271. 
notice  of  trusts  not  received,  271. 
pledge  of  certificates  not  allowed,  272. 
transfer  of  ship  or  shares,  272. 

SDiPLB  CONTRACT  DEBT, 

specialty  and,  now  rvLvk  pari  passu,  1129. 
tacking,  1252. 
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SOLIOITOE, 

aoconnts,  opening,  between,  and  client,  1164. 
attestation  by,  of  bill  of  sale,  253. 
bankruptcy,  conduct  of  sale  in,  1119. 
books  of  deceased,  received  as  evidence,  1043. 
charging  order  for  costs,  1409 — 1412. 

set-off,  notwithstanding,  1409. 

setting  aside,  1412. 
concealment  of  incumbrance  from  mortgagee,  54,  1314. 
constructiTe  notice  to  client  through,  1347.    See  CONSTBUOnys 

NOTIOE. 

dealings  between,  and  clients  jealously  regarded,  632. 

deposit  of  deeds  by,  of  debtor,  fraudulent,  75. 

with,  of  creditor,  further  advances  covered  by, 

71. 

immediate  ohaige  created  by, 
70. 

of  debtor,  effect  of,  70. 

of  mortgagee,  fraudulent  use  of,  1315. 

fraud  known  to,  whether  notice  to  client,  1350. 

lien  of,  against  mortgagee,  1406.    See  Lien. 

against  mortgagor,  1436.    See  Lien. 

notice  of  action  is  notice  of,  1345. 

priority  of,  over  floating  security,  1407. 

production  of  deeds  subject  to,  1407. 

mortgage  to, 

absolute  conveyance  to  solicitor,  treated  as,  25. 

avoidance  of,  in  what  cases,  631. 

client  entitled  to  full  information,  632. 

costs,  profit,  chargeable,  whether,  631,  1212. 

security  for,  631,  1164. 

for  future,  1165. 

taxation  of,  after  mortgage,  631,  1164. 

gift  to  solicitor,  security  for,  void,  633. 

power  of  sale  unduly  strict,  633. 

redemption,  postponement  of,  633. 

severance  of  relation,  633. 

subject-matter  of  suit,  security  on,  632. 

time,  security  set  aside  after  lapse  of,  632. 

trustee  in  bankruptcy  of  client,  obligation  to,  633. 

unusual  provisions  not  allowed  in,  632. 

mortgage  to  secure  advance  by  client  taken  in  name  of  his,  1316. 
notice  to,  how  far  binding  on  client,  1346.    And  see  Cokstbtto- 
TivE  Notice. 
of  trustees  of  fund  charged,  effect  of,  1282. 
payment  of  mortgage  debt  by  mortgagor's,  766,  825. 
purchase  of  incumbrance  at  undervalue  by,  842. 
receiver,  Oourt  will  not  appoint  as,  mortgagee's,  958. 
settled  accounts,  opened,  when,  1164. 
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QOLIGITOU— continued. 

taxation  of  costs  after  mortgage,  631,  1164. 
tender  of  mortgage  moneys  by,  of  mortgagor,  732. 

to,  of  mortgagee,  733. 
tnistee-mortgagees  should  not  employ  mortgagor's,  554. 

leaye  clioice  of  valuer  to,  548. 
undue  influence  by,  631. 

SPECIALTY  DEBT, 

agreement  for  security  **  with  usual  coyenants"  creates,  10. 

bond  creates,  9. 

coyenant  for  personal  payment  creates,  9. 

mortgage  debt,  when  a,  9, 10. 

recitals  do  not  create,  10. 

release  of,  must  be  by  deed,  1424. 

SPEOIFIO  LEGACY, 

mortgage  of,  by  executor,  414. 

SPECIFIC  PEEFORMANCE, 

action  by  mortgagor  for,  of  agreement  to  take  lease,  697. 

mortgagee  not  necessary  party  to,  652. 
of  agreement  for  loan,  whether  enforceable,  8,  57. 
mortgaged,  888. 
to  issue  debentures,  506. 
to  take  debentures,  power,  507. 

SPECULATIVE  SECUETTIES, 

building  societies  may  lend  on,  568. 

STATTRHOLDEB, 

deposit  of  money  with,  644. 

securities  with,  as  coyer  for  gambling  in  stocks,  &o,, 
644. 

STAMPS, 

additional  security,  1541,  1558. 

adjudication,  1539. 

(id  valorem  duties,  table  of,  1554. 

duty,  calculation  of,  1539. 
annuity,  1554. 
assignment  of  policy  of  life  assurance,  1553. 

or  assignation,  1554. 
attornment  clause,  1542. 
bankruptcy,  exemption  from  duty  in,  1551. 
benefit  building  societies,  securities  of,  1550. 
biU  of  sale,  1552,  1554. 
bond,  1542,  1554. 
collateral  security,  1542,  1558. 
colonial  securities,  1543. 
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oommission,  no  stamp  for,  1537. 
copyhold,  mortgages  of,  1540,  1555. 
costs  of  proceedings  to  recover  debt,  none  for,  1537. 
counterpart,  1553. 
covenant,  1555. 
Crown  deeds,  1551. 
debentores,  1545. 
debenture  stock,  1545. 
debt,  conveyance  in  consideration  of,  1549. 
deed  of  any  kind,  1556. 
deed  valid  without  stamp,  1551. 
"definite  and  certain  sum,"  1537. 

deposit  of  title  deeds,  memorandum  accompanying,  1542,  1554. 
different  persons  for  different  sums,  1553. 
distinct  matters,  instruments  containing,  1547,  1553. 
*'  duly  stamped,"  meaning  of,  1552. 
duplicates,  1553. 
eik  to  a  reversion,  1556. 
equitable  assignments  of  debts,  1544. 
equitable  mortgage,  agreement  chargeable,  1542. 

receipt  indorsed  on,  1548. 

•  equity  of  redemption  abroad,  sale  of,  1550. 

limitation  of,  1548. 
release  of,  1549. 

foreclosure  order,  1650. 

foreign  security,  1543. 

friendly  societies,  secuiities  of,  1551. 

further  advance,  security  for,  1538. 

charge,  deed  of,  1541,  1546. 

security,  1541,  1558. 

interest,  capitalization  of,  1537,  1547. 

legal  mortgage  pursuant  to  agreement,  1542. 

limitation  of  amount  advanced,  1539. 

'<  marketable  security,"  1539,  1543,  1557. 

memorandum  of  facts,  endorsed  on  mortgage,  1554. 

<*  mortgage,"  meaning  of,  1537,  1539. 

mortgage,  &c.,  1557. 

mortgage  containing  other  matters,  1553. 

new  covenants,  &c.,  1546. 

objection  to  title,  unstamped  deed  is  an,  1552. 

order  for  payment  out  of  fund,  1545. 

penalty  on  unstamped  instruments,  1552. 

payment  of.  Court  will  not  inquire  as  to,  1552. 

unless  time  fixed  by  statute,  1552. 

pledge,  memorandum  of,  1542. 

policy  of  life  assurance,  assignment  of,  1540,  1554. 

premium  of  insurance,  none  for,  1538. 
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progressiYe  duty,  abolished,  1559. 

"  property,"  what  is,  1540. 

rates  and  taxes  in  respect  of  mortgaged  property,  1588. 

receipt  for  payment,  1558. 

indorsed,  1548. 
reconyeyance,  1547,  1558. 
release,  1549,  1559. 
renewal  of  lease,  expenses  of,  1538. 
rent-charge,  security  for  payment  of,  1544. 
renunciation,  1559. 

sale  subject  to  a  mortgage,  conveyance  on,  1549. 
settlement  of  equity  of  redemption,  1548. 
ships,  1551. 

steward  of  manor,  duty  of,  1541. 
stock,  securities  on,  1543,  1544,  1558. 
sums  which  mortgagee  entitled  to  without  stipulation,  1538. 
tack  in  security,  1559. 
transfer  of  mortgage,  1546 — 8. 
trustees,  transfer  on  appointment  of  new,  1547. 
unlimited  sum,  security  for,  1538. 
wadset,  1541,  1559. 
warrant  of  attorney,  1559. 

STATUTOEY  FOEMS, 
mortgage,  155. 
transfer  of  mortgage,  846. 

STAY  OF  PEOCEEDINGS, 

administration  action,  County  Court  cannot  order,  in,  1124. 

bankruptcy,  jurisdiction  in,  to  order,  1096,  1098. 

order  for  sale  is  not,  for  personal  payment,  1058. 

under  general  jurisdiction,  893. 

under  7  G^.  IE.  c.  20... 891. 

winding  up  of  company,  jurisdiction  in,  to  order,  1145,  1147. 

STOCK, 

amount  of,  transferred,  misdescription  of,  290. 
gambling  in,  deposit  of  securities  as  cover  for,  644. 
married  women,  dispositions  by,  of,  346. 
mortgage  of,  289. 

to  secure  replacement  of,  41,  42.    See  Stock  Mo&t- 

GAQE. 

sale  of,  by  mortgagee,  289,  290. 

order  in  foreclosure  action  for,  1037,  1058. 
stamp  duty  on  securities  on,  1543,  1558. 
surety  discharged  by  principal  selling  mortgaged,  95. 
transfer  of,  order  in  foreclosure  action  for,  1066. 
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8I0CE— con^jfMftfJ. 

trofltees  muBt  leplaoe,  improperly  eold,  633. 
TeBtuig  arden  in  respect  of,  1448. 

STOCK  EXCHAKQE, 

costom  of,  as  to  debentnies  to  bearer,  501. 
deposit  of  secnritiee  to  coyer  "  differences,"  644. 
Een  of  stockbroker,  646. 
8fco<^- jobbing  transactions,  646. 

STOCK  MOBTOAGE, 

proof  in  bankruptcy  by  secoied  creditor  nnder,  1110. 
tender  of  cash  in  discharge  of,  wbethar  sufficient,  733. 
tmstees  may  not  lend  on,  41. 

STOP  OBDEBS, 

account,  to  what,  fund  should  be  carried,  1301. 
application  for,  by  petition  or  summons,  1297. 

evidence  in  support  of,  1297. 

service  of,  1297. 
bankruptcy,  trustee  in,  efficacy  of  order  against,  1301. 
capital  or  income,  order  affecting,  1300. 
charging  order  not  necessary  to  obtaining,  1296. 

stop  order  in  aid  of,  1382,  1383. 
costs,  1300. 
Court,  fund  id,  no  order  unless,  1296. 

notice  to  trustees,  inoperative,  when,  1299. 
payment  of  fund  into,  notice  to  trustees  before,  1299. 
effect  of,  1301. 

equitable  execution,  priority  of,  without  orders,  1302. 
further  advance  without  fresh  order,  1301. 
interests  affected,  order  should  specify,  1300. 
lien  on  fund,  person  holding,  should  obtain,  1301. 
lunacy,  orders  in  akin  to,  1297. 
mortgagees  not  parties  to  action  may  obtain,  1296. 
notice  of  prior  incimibrance,  effect  of,  1302,  1319. 
payment  to  wrong  person  after,  1301. 
priority  given  by,  extent  of,  1298. 
title  to  fund  not  affected  by,  1298. 

trust,  breach  of,  effect  of  order  when  assignor  guilty  of,  1301. 
trustee-mortgagees  liable  for  omitting  to  obtain,  1301. 

STOPPAGE  IN  TRANSITU, 

distinction  between  vendor's  lien  and,  1609. 

SUB-MOBTGAGE, 

administration  action,  proof  by  sub-mortgagee  in,  860. 
ayoidance  of  original  mortgage,  effect  of,  860. 
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SUB-MOETQAaE— con<tnti«c7. 

bequest  for  payment  of,  868. 

foreclosure  action  by  sub-mortgagee,  who  must  be  parties,  1027. 

right  of  sub-mortgagee  to,  1018. 

f oim  of,  849. 

notice  of,  849. 

of  jpolicy,  notice  to  be  giyen  on,  1289. 

pariy  to  redemption  action,  sub-mortgagee  necessary,  wben,  741, 
742. 

power  of  sale,  whether  passes  by,  849,  850,  903. 

proof  by,  in  administration  action,  860,  1131. 

protection  against  obligation  to  realize,  849. 

redemption  decree,  sub-mortgagee  bound  by,  1051. 

remedies  of  mortgagee  exercisable  notwithstanding,  887. 

reputed  ownership,  850. 

right  of  mortgagee  to  make,  849. 

sale  at  instance  of  sub-mortgagee  in  banlouptcy,  1116. 

surety,  mortgagee  sub-mortgaging  resembles,  850. 

SUB-PLEDGE, 

pledgor  bound  by,  1493. 

SUBEOGATION, 

merger  of  mortgage  prevented  by,  1468. 

SUBSTITUTION, 

of  forged  securities,  release  of  mortgage  in  consideration  of,  1317. 
of  trade  machinery,  &o.,  227. 

SUCCESSION  DUTY, 
mortgage  to  raise,  451. 
on  portions,  451. 

SUCCESSIVE  REDEMPTIONS,  756,  1048.    iSec  Fobecjlostjbb. 

SUMMONS.    See  Wbtt  of  Sttmmons. 

SUBCKABGE,  1162.    See  AcKJOUifrrs. 

SU^EETY, 

accounts  of  principal,  not  bound  by,  98. 
consolidation  against,  880. 
contract  of  suretyship,  86 — 90. 

action  on  guaranty  unless  in  writing,  none,  88. 

ayoidance  of,  db  initio,  88 — ^90. 

concealment  of  material  facts,  89. 

consideration  between  principal  and  surety  not  necessary, 

103. 

for  guaranty  must  be  stated  or  proved,  88. 
3p2 
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contract  of  saretyship — continued. 
eyidenoe,  paxol,  to  establish.,  87. 

to  establlBh  or  explain  separate  guaranty,  88. 

to  show  consideration  for,  88. 
fraud,  creditor  when  bound  to  inquire  into,  90. 
good  faith  between  parties  essential  to,  88,  89. 
misrepresentation  of  facts  fatal  to,  89. 

policies  of  life  assurance,  fullest  disclosure  required  as  to,  90. 
rights  and  liabilities  of  parties  strictly  regulated  by,  96. 
subsequent  agreement  may  render  co-debtor  merely  a,  87. 

deposit  of  deeds  as  indemnity  to,  67. 
discharge  of,  90—96. 

acquiescence  of  creditor  in  wrongful  acts,  95. 

additional  security  for  debt,  92. 

alteration  of  contract  without  surety's  consent,  90. 
of  period  of  redemption,  92. 

bill  of  sale,  neglect  of  creditor  to  register,  94. 

collateral  security,  neglect  of  creditor  to  realize,  94. 

distress  for  rent  by  mortgagee-landlord,  95. 

fraudulent  preference,  payment  by  principal  set  aside  for,  91. 

judgment,  assignment  by  principal  of,  as  collateral  security, 
94. 

loss  of  benefit  of  security,  94. 

neglect  of  mortgagee  to  perfect  or  protect  security,  94. 

notice  to  trustees  of  fund,  neglect  of  creditor  to  giye,  94. 

payment  of  debt  by  principal,  91. 

release  of  co-surety,  absolute,  discharges  all,  95. 

of  principal,  absolute,  91 . 

covenant  not  to  sue  principal  does  not 
amount  to,  93. 

from  liability  under  ooyenant,  92. 

novation  of  debt,  91. 

reservation  of  rights  against  surety  on, 
93. 

sale  of  mortgaged  stock  by  principal,  95. 

satisfaction  of  debt,  no  reservation  of  rights  against  surety 
after,  94. 

time,  agreement  to  give,  to  principal  debtor,  91,  92. 

arrears  as  well  as  future  payments  discharged  by,  96. 

conditional,  not  sufficient,  92. 

consideration  necessary  to  support,  91. 

for  redemption,  alteration  in,  92. 

parol,  sufficient,  91. 

property  of  surety  included  as  security  is  discharged  by, 
96. 

ultra  vires,  no  discharge  because  security  is,  98. 
waste  by  mortgagee,  94. 
exoneration,  rules  as  to,  as  applied  to,  783. 
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fraudulent  preferenoe,  610,  614. 

liability  of,  96—101. 

action  against  Erurety,  immediate  right  of,  97. 

admissions,  &o.  of  principal  do  not  affect,  98. 

composLtion  of  debt,  effect  of,  on  securitiee  giyen  by  surety, 
99. 

death  of  surety,  does  not  determine,  100. 

default  of  principal  essential  to,  98. 

demand  on  principal  debtor  not  necessary,  97. 

on  surety  not  necessary,  97,  98. 

discharge  of  principal,  whether  terminates,  99. 

enlargement  of  guarantee,  none,  by  act  of  principal,  98. 

interest  *'  during  continuance  of  security,"  covenant  to  pay, 
how  construed,  96. 

limit  of,  in  amount  distinguished  from  guarantee  of  part  of 
debt,  101. 

limitation  of,  by  stipulation,  100. 

notice  of  principal's  default  not  necessary,  97,  98. 

recitals,  effect  of,  in  limiting,  100. 

securities,  creditor  need  not  first  resort  to,  97. 

ultra  virtBy  borrowing,  does  not  discharge,  98. 

writ  specially  indorsed,  when  surety  may  defend,  98. 

notice  to  creditor  that  co-debtors  haye  become  principal  and 
surety,  87. 

party  to  foreclosure  action,  whether,  1028. 

remedies  against,  not  prejudiced  by  scheme  of  arrangement  of 

company,  1156. 

surrender  by  creditor  of  security  in  bankruptcy, 
1102. 

rights  of,  101—112. 

action  against  principal  by  creditor,  right  to  compel,  101, 102. 

by  surety,  102. 

amount  actually  x)aid  by  surety  recoverable.  111,  843. 

bar  of,  by  Statute  of  Limitations,  112. 

collateral  securities,  benefit  of,  104. 

contribution  from  co-sureties,  107 — 109. 

damages  for  principal's  default,  102. 

declaration  of  discharge,  102. 

indemnity  against  loss,  104. 

insurable  interest  of,  303. 

interest  on  amount  paid  by  surety,  111,  112. 

judgment  against  principal,  right  to  sign,  103. 

Limitations,  Statute  of,  when  runs  against  surety,  112. 

marshalling  against  creditor  having  two  funds,  102,  807. 

trustee  in  principal's  bankruptcy,  111. 

not  compellable  by,  807. 

proof  in  bankruptcy,  109—111. 

contribution  by  bankrupt  co-surety.  111. 

partners,  joint  and  separate  estates  of,  111. 
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ngjkts  oi-~cofUintied, 

proof  in  bankraptcy — etmUnued. 

principal  and  sorefy,  both  bankrapt.  111. 

poiflne  incumbrancers,  priority  oyer,  106. 

recovery  of  amount  actoally  paid  from  principal,  109. 

redemption,  696. 

reqneflt  of  principal  mcut  be  proyed,  103. 

securities  of  creditor,  benefit  of,  104. 

transfer  of,  to  surety,  104. 

of  surety,  creditor  not  entitled  to,  106. 

security,  preeerration  of,  106. 

set  off  of  debt  due  from  creditor  to  principal,  103. 

surety  to  principal,  107. 

Toluntaxy  payment  of  debt  by  surety,  108.  ' 

payments  by  agent  of  debtor,  benefit  of,  107* 

secret  agreement  with,  by  compounding  debtor,  ymd  as  fraudulent 
preference,  614. 

secured  creditor  in  bankruptcy  need  not  surrender  securities  given 
by,  1102. 

tacking,  rules  as  to,  how  far  applicable  to,  1253. 

warraut  of  attorney  binds,  85. 

BXTBFACfE, 

sale  of,  by  mortgagee,  apart  from  minerals,  918. 

SUEPLU8  LAND8, 

mortgage  of  proceeds  of,  484,  508. 

SUBBENDEB, 
of  copyholds — 

conditional,  mortgage  by,  157. 

deed  of  ooyenants  to  accompany,  159. 
defeasance,  separate  deed  of,  157. 
necessity  for,  before  completion,  158. 
right  of  mortgagee  to  compel,  161. 
of  leaseholds  by  mortgagor  does  not  prejudice  mortgagee,  175. 
of  manor,  mortgage  of,  charges  lands  passing  to  lord  by,  178. 


TAOKING, 

abolished  by  statute  since  repealed,  1240. 

in  Ireland,  1271. 

in  Yorkshire,  1241. 

advance,  further,  must  have  been  on  security  of  the  land,  584, 
1244. 

bankruptcy  of  mortgagor,  effect  of,  1246. 

bond  debt  cannot  be  tacked,  1252. 

consolidation  and,  distinction  between,  873. 

debts  capable  of,  1252. 
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decree  to  settle  priorities  preyentB,  1243. 

doctrine  of,  stated  genersJly,  1239. 

equitable  mortgage  by  deposit,  1249. 

first  mortgagee  may  tack  farther  advanoes,  when,  1248. 

act  of  bankniptcy  by  mortgagor,  effect  of,  1250. 

creditors,  mortgagor  cannot  prejudice  his  own,  by  coUudye 
tacking,  1251. 

judgment  creditor  can  tack  subsequent  security,  whether, 
1251. 

legal  estate  essential  to  right,  1249. 

lis  pendens,  prevents,  when,  1243,  1250. 

notice  at  time  of  further  adyance,  effect  of,  1249. 

same  right,  mortgagee  mufit  claim  both  mortgages  in,  1250. 
judgment,  creditor  cannot  tack,  to  first  mortgage,  1246. 

first  mortgagee  may  tack  further  advance  to,  1248. 
prior,  getting  in,  1245. 

puisne  incimibrance  can  be  tacked  to,  whether,  1246. 
legal  estate,  outstanding,  prevents,  1252. 
Middlesex,  registration  in,  does  not  prevent,  1241. 
notice  at  time  of  further  advance  prevents,  1244,  1250. 

to  one  of  several  trustees,  1250. 
parol  agreement  for,  void,  58. 
pendente  lite,  further  advances  made,  cannot  be  tacked,  1250. 

puisne  incumbrancer  may  get  in  legal  estate,  1242. 
personalty,  application  of  doctrine  to,  1240,  1293. 
registered  charges,  1241. 
same  right,  mortgages  must  be  held  in,  1250. 
simple  contract  debts,  1252. 
subsequent  incumbrancer  getting  in  legal  estate,  1242. 

bankruptcy  of  mortgagor  does  not  affect  right,  1246. 

judgment,  getting  in  prior,  1245. 

not  after  decree  to  settle  priorities,  1243. 

notice  of  mesne  incumbrances  immaterial,  1242,  1243. 

part  of  land,  getting  in  legal  estate  of,  1245. 

pendente  lite,  1243. 

security  of  the  land,  advance  must  have  been  made,  1244. 
sureties,  how  far  subject  to  rules  as  to,  1253. 

TAOE  IN  SEOUEITT, 
stamp  duty  on,  1559. 

TAXATION  OF  COSTS, 
after  payment,  631, 1164. 
subsequent  action,  no  review  in,  of,  1194. 

TAXES, 

receiver's  duty  to  pay,  942,  971. 

receipt  for,  seizure  of  chattels  on  non-production  of,  285. 
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TENANCY, 

assignment,  parol,  of,  693. 

confirmation  of,  by  mortgagee,  699. 

distress  by  mortgagee,  693,  700. 

emblements,  tenant  not  entitled  to,  697. 

eviction  by  mortgagee,  remedy  of  tenant,  on,  B97,  699. 

lease  by  mortgagor,  turned  into,  from  year  to  year,  699. 

notice  to  quit,  697. 

redemption  by  tenant,  714. 

refusal  or  removal  of  tenant  by  mortgagee,  823. 

rents,  arrears  of,  mortgagee  not  entitled  to,  698. 

current,  not  apportioned,  698. 

warehousing,  mortgagee  not  entitled  to,  698. 
will,  at,  determined  by  mortgage,  693. 

TENANT  AT  SUFFEEANCE, 
mortgagor,  when,  684. 

TENANT  AT  WILL, 

how  affected  by  mortgage,  693. 
mortgagor,  when,  679.    See  Mobtqaqob. 

TENANT  BY  CTJETESY, 

equity  of  redemption  is  subject  to,  666. 

interest  must  be  kept  down  by  tenant,  663. 

redemption,  right  of,  718. 

Settled  Land  Acts,  powers  of,  exercisable  by  tenant,  404. 

TENANT  FOE  LIFE, 

annuity  charged  on  corpus,  whether,  as  between  remainderman 
and,  425. 

apportionment  between,  and  remainderman,  of  mortgage  debt, 
651,  866. 

consent  to  sale,  power  to,  not  lost  by  alienation  of  life  interest, 
393. 

custody  of  title  deeds,  right  to,  of  equitable,  830. 

of  legal,  830. 

of  married  woman,  830. 

deposit  of  deeds  by,  effect  of,  74. 

fraudulent  appropriation  of  trust  moneys  by,  lien  for,  1403. 

Improvement  of  Land  Acts,  1391. 

improvements,  lien  for,  of,  1400. 

Inclosure  Acts,  charge  or  fee  under,  for  advance  by,  395. 

incumbrances  paid  off  by,  a  charge  on  inheritance,  1458,  1464. 

instalments  paid  off  by,  661. 

interest,  liability  to  keep  down,  of,  659. 

action  by  remainderman  to  enforce,  660. 

annuity,  charged  on  land,  660,  663. 
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TENANT  FOE  UFE-^xmtinued. 

interest,  liability  to  keep  downr-coTiUnued. 

answerable  only  as  between  him  and  remainderman,  659. 

during  possession,  660. 

appointment,  power  of,  does  not  exclude,  660. 

assignee  of,  liable  for,  663. 

conyersion,  postponement  of,  effect  of,  661. 

husband  and  wife,  663. 

in  arrear,  chargeable  against  executors  of  former,  659. 

insufficiency  of  rents,  660. 

interest  exceeding  rents,  660. 

investment  of  trust  moneys  in  his  own  name  by,  1403. 

laches  of  incumbrancer  in  enforcing  payment,  effect  of,  659, 
813. 

onerous  and  beneficial  property,  gifts  by  same  will  of,  662. 

seyeral  charges,  662. 
jointure  in  arrear,  661. 
land  tax,  redemption  of,  by,  397. 

leases  of  mortgaged  lands  under  stirtutory  powers  may  be  granted 

by,  707. 
lien  against  for  appropriation  of  trust  moneys,  1403. 

for  expenditure,  when  allowed  to,  1400. 
loan  to,  by  trustees,  542. 
merger,  presumption  as  to,  in  case  of,  1458,  1464. 

mortgage  of  fee  by,  under  Copyhold  Act  for  enfranchisement, 
398. 

mortgage  of  fee  by,  under  Inclosure  Acts,  395. 

under  Land  Tax  Bedemption  Act,  397. 

under  powers  in  settlements,  &c.,  392. 

under  Settled  Land  Acts,  400.    See  Settled 
Land  Acrd. 

mortgage  of  life  estate  by,  393. 

renewal  of  lease,  liability  as  to,  174. 

mortgage  of  renewal  fines  by,  393. 

mortgagee  purchasing  life  estate,  766. 

paying  off  charge,  rights  of,  against  puisne  incumbrancers  of, 

1458. 
power  not  lost  by  alienation  of  life  estate,  393. 
powers  of  mortgaging,  express,  alienation  does  not  destroy,  393. 

concurrence  of  alienee  necessary, 
whether,  393,  394. 

implied  from  power  to  lease,  392,  393. ' 

statutory,  for  special  purposes,  394. 

application    of    money,    mort- 
gagee's liability  to  see  to,  394. 

under  Settled  Land  Acts,  400.  See  Settled 

Land  Acts. 

purchase  of  incumbrance  at  undervalue  by,  843. 

redemption,  right  of,  719,  756. 

remainderman  may  redeem  with  contribution  from,  756. 
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remedy  against,  if  interest  in  arrear,  659. 

lepairsby,  1400. 

reyersioner,  remedy  of,  if  interest  in  arrear,  669. 

Settled  Land  Acts,  powers  nnder,  400. 

title  deeds,  deposit  of,  by,  74. 

right  to  custody  of,  830. 
trustees  mnst  not  favour,  on  investing,  537. 

TENANT  FOE  TEEM, 

mortgagor  is,  when,  676.    See  Mobtqagob. 
redemption  by,  714. 

TENANT  IN  TAIL, 

bankrupt,  defective  assurance  by,  386. 
bar  of  estate  tail  in  possession,  377. 

'*  actual''  tenant  in  tail,  meaning  of,  378. 

copyholds,  entail  in,  how  barred,  381. 

declaration  of  trust,  mere,  not  su£Qlcient,  380. 

deed  necessary  to  effectuate,  378. 

disposition,  form  of  statutory,  379. 

entails  not  barrable,  what,  378. 

equity  of  redemption,  658. 

leaseholds,  382. 

married  woman,  estate  of,  379. 

money  entailed,  382. 

payment  out  of  Court  of,  382. 
mortgage,  dispositions  by  way  of,  380. 
restrictions  of  right  to  bar  entail  void,  378. 
bar  of  estate  tail  in  remainder  or  reversion,  382. 
base  fee  created,  when,  384. 
enlargement  of,  384. 
by  deed,  384. 
by  merger,  384. 
by  possession,  384. 
by  sale  in  bankruptcy,  385. 
trustee  in  bankruptcy,  power  of,  386. 
confirmation  of  defective  assurance  by  subsequent  deed,  385—387. 
covenants  to  perfect  defective  assurance  by,  387. 
breach  of,  actions  for,  388. 

disentailing  assurance,  express  covenant  to  execute,  388. 
further  assurance,  effect  of  covenant  for,  388. 
issue  not  bound  by,  387. 
equity  of  redemption  entailable,  658. 
foreclosure  action,  necessary  party  to,  1025. 

against,  binds  remainderman,  1031. 
inrobnent  of  disentailing  assurance,  389. 
bankrupt  tenant  in  tail,  390. 
consent  of  protector,  389. 
copyholds,  390. 
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TENANT  IN  TAJL—continued. 

inrolment  of  disentailiiig  sssunxLce—coTdinued. 

mortgagee  should  not  part  with  money  before,  390. 

necessary  to  efficaoy  of  deed,  389. 

relation  back  of  deed,  390. 

interest,  keeping  down  by,  not  compellable,  663. 

remainderman  has  benefit  of,  664. 

merger,  presnmption  of,  where  mortgage  paid  off  by,  1456. 

mortgage  by,  effect  of,  377. 

notice  of  entail  puts  on  inquiry,  1334. 

of  equity  of  redemption,  whether  party  to  foreclosure  action,  1031. 

protector  of  settlement,  appointment  by  settlor  of,  383. 

consent  of,  base  fee  created  by  disposition  without,  384. 

discretion  to  give  or  withhold  not  controlled,  383. 

mode  of  giying,  383. 

necessary,  when,  382. 

lunatic,  383. 

married  woman,  382. 

purchaser  without  notice  not  affected  by  def ectiye  assurance  by, 
811,  812. 

recoyery  by,  let  in  mortgage,  377. 

release  by,  after  decree  for  amount,  1031. 

remainderman  bound  by  foreclosure  against,  1031. 

re-settlement  in  mortgage,  726. 

TENANTS  m  COMMON, 

consoKdation  cannot  be  enforced  against,  when,  882. 
lien  for  expenditure  in  estate,  none  allowed  to,  1399. 
notice  of  possession  puts  on  inquiry,  1340. 

TENDEB, 

agent  of  mortgagee,  to,  734. 

of  mortgagor,  by,  732. 
Bank  of  England  notes,  of,  is  legal,  737. 
bOls  of  exchange  afterwards  dishonoured,  737. 
change,  tendering  larger  sum  and  requiring,  738. 
cheque,  whether  sufficient,  737. 
committee  of  lunatic  may  make,  732. 
conditional,  bad,  738. 
costs,  mortgagee  liable  for,  if  he  proceeds  after,  1198. 

must  be  included  in,  739. 
counterfeit  coin,  in,  737. 
currency,  in  what,  mortgagor  must  make,  736. 
day,  tender  on  appointed,  734. 
dispute  as  to  amount  due,  739. 

as  to  costs,  740. 
executor  before  probate,  to,  732. 
full  amount  must  be  tendered,  738. 
under  protest,  739. 
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TENDES— flmfinu^. 

goazdian  of  infant  may  make,  731. 

boor,  tender  at  appointed,  734. 

inteieet,  strict  tender  necessary  to  stop,  731. 

joint  creditorB,  to  one  of  sereral,  733. 

debtors,  by  one  of  sereral,  732. 

letter,  by,  whether  soffident,  736. 

notes  of  Bank  of  England  sufficient,  737. 

of  priyate  bank,  whether  sufficient,  737. 

open  aocoont,  tender  of  balance  of,  not  sufficient  739. 

oyer-payment,  recovery  of,  739. 

partial  tender,  acceptance  of,  740. 

pLM»  of,  734. 

pledge  reyested  in  pledgor  by,  1484. 

production  of  money  necessary,  736. 

ratification  of  tender  to  agent,  734. 

receipt,  demand  of,  on,  738. 

refusal  of  mortgagee  to  accept,  739. 

sale  by  mortgagee  under  power  after,  740. 

set-off  not  allowed,  739. 

solicitor  of  mortgagee,  to,  733,  734. 

of  mortgagor,  by,  732. 

stay  of  proceedings  on  payment,  summons  for,  not  equivalent  to, 
736. 

stock  mortgage,  tender  of  cash  for,  733. 

stranger  cannot  make  a  valid,  731. 

time  for,  734,  735. 

title-deeds,  mortgagor  not  entitled  to  renlelivery  of,  by,  829. 

trustees,  to,  732,  733. 

TEBM  OF  YEABS, 
enlargement  of,  114. 

foreclosure  by  mortgagee  for,  with  trust  for  sale  of  fee,  1016, 1020. 
mortgage  of  freeholds  for,  114,  115. 

of  lunatic  for,  373. 
purchase  of  equity  of  redemption  in  fee  by  mortgagee  for,  20. 
lentcharge,  recovery  of,  by  creation  of,  37,  38. 
reversion  on,  included  on  sale  by  Ck)urt,  1061. 
satisfied,  getting  in  legal  estate  in,  1255. 
tenant  in  tail,  effect  of  mortgage  by,  for,  377. 

TIMBE&, 

injunction  against  mortgagor  felling,  690. 
right  of  mortgagee  to  cut,  823. 
proceeds  of  sale  of,  823. 

TDCE, 

avoidance  for  fraudulent  preference  to  be  claimed  within  what, 
609. 

foreclosure  opened  after  long  lapse  of,  1068. 
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punctoal,  meaning  of,  144. 

redemption  decreed  within  what,  1048.     See  Fobeolosttbe. 

surety  discharged  by  giying,  to  principal,  91. 

tender  must  be  at  appointed,  734. 

TITHES, 

arrears  of,  what  recoyerable,  181. 

charges,  statutory,  for  commutation  and  redemption  of,  1390. 

Limitation,  Statutes  of,  as  barring  claims  to,  180. 

merger  of,  179. 

mortgage  of,  179—181. 

title  to,  barred  by  time,  180. 

TITLB, 

commencement  of,  from  what  time  should  be  required,  1337. 
complete,  what  is,  1335. 

consolidation,  where,  to  one  estate  is  defectiye,  876. 
covenants  for,  express,  150. 

statutory,  of  copyholds,  whether  implied,  160. 
of  freeholds,  150. 
of  leaseholds,  176. 
deeds,  posseasidn  of,  gives  no  interest  in  the  land,  65,  66. 
dispute  as  to,  of  mortgagee,  sale  in  bankruptcy  when,  1117. 

of  person,  paying  off  mortgage,  1465, 
mortgagee's,  delay  in  completing,  loss  of  priority  by,  1317. 

dispute  as  to,  determination  of,  in  bankruptcy,  1 104* 
mortgagor  cannot  deny,  675. 
mortgagor's,  mortgagee  cannot  deny,  1433. 

may  deny,  to  redeem,  751. 
notice  of  charge  does  not  affect,  of  mortgagor,  1275. 

does  not  complete,  of  mortgagee,  1272. 
of  pledgee  and  mortgagee  distinguished,  1483. 
of  pledgor  affects  validity  of  pledge,  how  far,  1486. 
paramount,  remedy  of  claimant  by,  against  receiver,  966. 
possessory,  base  fee  enlarged  by,  384. 

mortgagee  with,  may  seU  under  power  of  sale,  902. 
root  of,  what  is  proper,  1337. 
stop  order  does  not  affect,  1298. 
trustee  mortgagees,  acceptance  by,  of  short,  553. 

dispensing  with  lessor's,  554. 
investigation  of  mortgagor's,  546,  553.    See 
Tkttbtbes. 

unstamped  deed  is  objection  to,  1552. 

TITLE  DEEDS, 

absence  of,  as  affecting  mortgagee's  priority,  1353. 
absence,  mere,  not  notice,  1354. 
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TITLE  DEEDS— con^tnuoi. 

absence  of,  as  affecting  mortgagee's  priority— oonitnued. 

allowing  mortgagor  to  retun  deeds  for  special  pnipoee,  1362. 

deposited  deed,  mortgagee  cannot  reooyer,  1362. 

answers,  false,  to  inquiries  as  to  deeds,  1355. 

equitable  incumbrancer,  rules  as  to,  1366,  1368. 

false  pretence,  return  of  deeds  to  mortgagor  under,  1368. 

statement  of  mortgagor  as  to  deeds,  1364. 

fraudulent  deposit  by  yendor,  before  completion,  1363. 

parting  with  deeds  by  mortgagee,  1359. 

retainer  by  mortgagor  of  some  of  deeds,  1364. 

substitution  by   mortgagor   of   spurioua   deeds, 
1364. 

further  adyance,  fresh  inquiry  should  be  made  on,  1368. 

imprudence,  omission  to  obtain,  through  mere,  1362. 

inquiry  as  to  deeds,  incomplete,  1357. 

omission  to  make  any,  1357. 

where  mortgages  are  simultaneous,  1361. 

security  is  for  pre-existing  debt,  1358. 

Ireland,  omission  of  mortgagee  to  register  charge  in,  1367. 

laches  of  mortgagee  in  requiring  return  of,  when  lent,  1367* 

leaying  deeds  wi^  persons  entitled  thereto,  1362. 

notice,  absence  of  deeds  not  of  itself,  1354. 

of  possession  of  solicitor  of  mortgagor,  1354. 

third  party,  1353. 

protection  of  legal  estate  lost  by,  1359,  1360. 

transaction  may  be  such  as  to  imply,  1354. 

possession  of  co-partner,  1362. 

co-trustee,  1363. 

mortgagor,  not  accoimted  for,  1361. 

mortgagee's  solicitor,  1363. 

owner  of  other  properly  to  which  deeds  relate, 
1363. 

proper  object,  mortgagee  parting  with  deeds  for,  1364. 

return  of  deeds  to  mortgagor,  1361. 

second  mortgagee,  priority  of,  whether  enures  to  sobsequent 
mortgagee,  1353. 
annuity,  grantee  of,  whether  entitled  to,  828. 
charge,  equitable,  created  by  imdertaking  to  hold,  as  security, 

63,76, 
oonstructiye  notice  of  all  material,  1334. 
custody  of,  what  owners  of  land  entitled  to,  830. 

absolute  owner  in  possession,  830. 

where  legal  estate  in  trustee,  832. 

discretion  of  Court  as  to,  831. 

executor,  as  to  leaseholds,  832. 

husband  and  wife,  830. 

remainderman,  831. 

seyeral  owners,  832. 
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onstody  of,  what  owners  of  land  entitled  to — continued. 

toiant  for  life,  equitable,  830. 

legal,  830. 

married  woman,  630. 

mortgagee  of  reversion  not  aided  as  against, 
832. 

deUyery  of,  mortgagee  should  require,  827. 

on  decree  absolute  for  foreclosure,  1068. 

to  mortgagor  on  redemption,  1435. 

deposit  of,  in  Court  by  mortgagee  consenting  to  sale,  834, 

grant  of  deeds,  express,  effect  of,  828,  829. 

legal  mortgagee  entitled  to,  827. 

loss  of,  compensation  for,  835,  836. 

evidence,  parol,  as  to  contents  of  missing  deeds,  835. 

indemnity  for,  835,  836. 

inquiry  as  to  missing  deeds,  835. 

limits  of  liability,  836. 

mortgagee's  liability  for,  834. 

remedies  of  mortgagee  not  affected  by,  835. 

production  of,  liability  of  mortgagee  to  give  acknowledgment  as 

to,  834. 

right  of  mortgagor  to,  833,  834. 

remainderman  to,  831. 

redelivery  of,  on  redemption,  mortgagor's  right  to,  1435. 

affidavit  of  documents,  1435. 

distinct  estates,  several  mortgages  on,  1435. 

further  advance,  retention  of  deeds  as  security  for,  1436. 

notice  of  charge,  delivery  after,  1436. 

part  of  estate,  reconveyance  of,  1435. 

purchaser  on  sale  by  Court,  entitled  to,  1435. 

settlement  of  mortgage  debt,  1435. 

solicitor's  lien,  1436.    8ee  Lien. 

retainer  of,  by  mortgagee,  until  payment,  829. 

by  mortgagor,  1362,  1364. 

tender  not  sufficient  to  entitle  mortgagor  to,  829. 

TOLLS, 

mortgage  of,  508 — 510. 

arrears  of  interest  recoverable  imder,  1011. 

ejectment,  whether  maintainable  by  mortgagee  of,  509,  510* 

interest  in  land  does  not  pass  by  mortgage  of,  509, 

land  cannot  be  mortgaged  under  power  to  ohargey  510. 

mortgagee  in  possession  of,  509. 

parties  to  action  by  one  of  several  mortgagees  of,  510. 

to  charity  truBtees,  561. 

TRADE, 

bankrupt  carrying  on,  with  consent  of  trustee,  197. 
possession  of  goods  by,  in  course  of,  193. 
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fixtures,  within  reputed  ownership  of  bankrupt,  whether,  188. 

machinery,  included  as  '* personal  chattels"  within  Bills  of  Sale 

Acts,  216. 

articles  excepted  from  definition,  217. 

Tender's  lien  attaches  to,  whether,  1395. 

within  reputed  ownership  of  bankrupt,  whether,  191. 
name,  injunction  against  user  of,  by  assignee  of  mortgagor,  691. 
utensils,  within  reputed  ownership  of  bankrupt,  whether,  189. 

TBANSFEE  OF  MORTGAGE, 

accounts  between  mortgagee  and  transferee,  mortgagor  not  bound 
by,  837,  838. 

arrears  of  interest,  oonyersion  of,  into  principal  on,  838. 

recoverable  by  transferee,  844. 

of  rent  do  not  pass  by,  845. 

benefit  of  securities  passes  by,  without  mention,  844. 

building  society,  by,  571. 

concurrence  of  mortgagor  not  necessary,  837. 

consideration  for>  payment  of,  840. 

copyholds,  mortgage  of,  how  transferred,  845. 

costs  of,  by  whom  payable,  848. 

debentures  to  bearer,  500. 

deed  of,  form  of,  844. 

statutory,  846. 

deeds,  mortgage  by  deposit  of,  how  transferred,  848. 

foreclosure  by  transferee,  1018. 

fraud  in  original  mortgage,  839. 

interest,  capitalization  of,  not  allowed  on,  838,  1185. 

legal  estate,  protection  of  transferee  getting  }n,  840. 

merger  prevented  by,  to  trustee  for  mortgagor,  1464. 

mortgage  debt  passes  by,  without  express  assignment,  845. 

mortgagee  in  possession,  liabilities  of,  after,  821,  839. 

notice  of,  to  mortgagor,  839. 

on  appointment  of  new  trustees,  557. 

partial,  mode  of  effecting,  845. 

power  of  attorney  to  recover  debt  unnecessary,  844. 

of  sale  passes  to  transferee,  whether,  845. 

proviso  for  redemption,  new,  effect  of,  846. 

reconveyance,  right  of  mortgagor  to  require  transfer  instead  of, 
1437. 

enforcement  of  right,  1439. 

equitable  mortgagor,  1438. 

foreclosure  action,  assignment  to  stranger  in,  1439. 

mortgagee  in  possession,  exception  of,  1438,  1439. 

puisne  incumbrancers,  consent  of,  whether  necessary,  1439. 

shares,  lien  of  company  on,  1423,  1438. 

statutory  provisions  set  out,  1438. 

trustee  mortgagor,  1438. 
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TBAN8PBE  OP  MOETGAGE— con^tnwcd. 

Tedemption  action  after,  original  mortgagee  necessary  party  to, 
whether,  839. 

right  to  compel,  generally,  none,  848. 

in  lieu  of  reconveyance,  1437,  1439. 

set-off  of  payments  by  mortgagor  after,  838. 

stamp  duty,  1547,  1548,  1558. 

trustees,  mortgage  to,  how  transferred,  847. 

purchase  of  mortgage  by,  842. 

undervalue,  purchase  of  mortgage  at,  841. 

vesting  declaration  does  not  affect,  558,  1238. 

void  or  voidable  mortgage,  839. 

voluntary,  not  aided,  though  with  covenant  for  further  aasuraaoe, 
846. 

TBANSFEB  OF  PLEDGE,  1493. 

TBANSFEB  OF  SHABES  IN  COMPANIES,  292.    See  Sbases  m 
CoifPAinr. 

TRANSFEB  OF  STOCK, 

order  in  foreclosure  action  for,  1066. 

TREASON, 

forfeiture  for,  abolished,  664. 

TBESPASS, 

action  by  mortgagee  for,  812. 

none  against  tenant  after  recognizing  him, 
699,  700. 

TROVBE, 

action  by  mortgagee  for,  812. 
maintainable  by  mortgagee,  when,  198. 
by  mortgagor,  when,  198. 

TEUE  OWNEE, 

bankruptcy,  reputed  ownership  in,  by  consent  of,  194. 

bill  of  sale  must  be  given  by,  226. 

saving  of  rights  of,  imder  Factors  Act,  1509. 

under  Pawnbrokers  Act,  1499. 

TEUST  DEED, 

to  secure  debentures,  nature  and  effect  of,  497 — 499.    Bee  Dsbxv- 

TUBES. 

remedies  under,  503. 

proceedings  by  trustees,  1140. 

TEUST  FOE  SALE, 

foredoBure,  right  of,  not  incident  to,  14,  1016. 

judgment  is  subject  to,  1370. 

mortgage  to  building  sooiety  by  way  of,  572. 

VOL.  II.— c.  3  Q 
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TEUST  FUND, 

mortgagee  of,  cannot  compel  payment  to  himself  of,  324,  1433. 

TEUSTEES, 

acknowledgment  of  debt  by,  1003. 

appointment  of  new,  form  of  transfer  on,  557 — 559. 

stamp  duty  on  transfer  on,  1547. 

calling  in  mortgages,  duties  as  to,  550,  551. 

cestui  que  trust  represented  by,  in  foredosure  actions,  1026. 

in  redemption  actions,  742. 

costs  of  application  for  sanction  of  mortgage,  right  to,  of,  415. 

definition  of  *<  trustee"  in  Trustee  Act,  1893... 534. 

foreclosure  by  trustee-mortgagee,  1015. 

insurable  interest  of,  302. 

lien  for  expenditure,  when  allowed  to,  1400. 

married  woman  may  dispose  of  property  without  intervention  of, 
344. 

merger  preyented  by  transfer  of  mortgage  to,  for  mortgagor,  1464. 

mortgages  by, 

covenant  for  payment  unusual  in,  444. 

deposit  of  deeds  by,  for  own  debt,  75. 

discretion  of  trustees  not  interfered  with,  440. 

for  maintenance  and  portions,  444.    See  Portions. 

power  of  sale  may  be  inserted  in,  wh^tj^er,  444. 

powers  to  mortgage,  express,  440. 

collusion  of  mortgagee  with  trustees  avoids  mortgage, 
443. 

conditional  on  deficiency  of  personalty,  440. 

costs  of  mortgage  may  be  raised  under,  443. 

discretion  as  to  exercise  of,  not  interfered  with,  440. 

estate  not  vested  in  trustees  by,  441. 

fee,  appointment  of,  authorized  by  power  to  **  charge," 
442. 

fines  for  admittance  or  renewal,  raiseable  under,  whether, 
442. 

interest,  though  not  mentioned,  may  be  charged  under, 
443. 

rent-charge,  grant  of,  authorized  by,  442. 

sale  authorized  by,  whether,  441. 

trust  to  raise  money  for  debts,  440. 
powers  to  mortgage  implied  from  power  to — 

appoint  fee,  442. 

carry  on  business,  &c.,  441. 

"raise"  money,  441,  442. 

sell,  440. 

**  wind  up  "  affairs,  441. 
powers  to  mortgage,  statutory,  437. 

under  Finance  Act,  1894. .  .438. 

Lord  Granworth's  Act,  437. 
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TBUSTEES^-con^'ntiec;. 

mortgages  hy— -continued. 

powers  to  mortgage,  statutory — continued, 

under  Settled  Land  Acts,  437. 

Trustee  Act,  1893... 438. 

Welsh  mortgage,  trustees  may  borrow  on,  34. 

mortgage  investments  by,  530. 

accommodation  loans  not  allowable,  542. 

apportionment  of  income  on  change  of,  none,  633. 

banking  firm,  loan  to,  on  bonds,  541. 

blending  appropriated  fund  with  other  funds  is  improper,  545. 

trust  funds  with  own  moneys  is  improper,  545. 

completion  of  security  to  be  insisted  on  before  money  paid, 
546. 

consent  according  to  terms  of  trust  must  be  obtained,  532. 
dispensing  with,  by  Oourt,  532. 
general,  not  sufficient,  532. 
loss  of  fund  before  obtaining,  532. 
refusal  of,  to  calling  in  insufficient  security,  533. 
subsequent,  ineffectual,  532. 

contributory  mortgage,  trustees  must  not  lend  on,  544. 

copyhold    enfranchisement    charge,    mortgage    subject    to, 
allowable,  544. 

copyholds,  investment  on,  540. 

surrender  of,  should  be  required,  543. 

costs  of,  payable  out  of  capital,  537. 

co-trustee,  loan  to  improper,  541. 

cottage  property,  loan  on,  540. 

Oourt  did  not  formerly  sanction,  530. 

interference  of,  with  discretion  of  trustees,  531. 

sanction  of,  must  be  obtained  after  decree,  530. 

debentures,  investment  on,  of  companies,  536. 

of  local  authorities,  537. 

debenture  stock,  investment  on,  537. 

ground  rents,  investment  on,  538. 

harbour  bonds,  investment  on,  538. 

improvement  charges,  investment  on,  536. 

loans  subject  to,  allowable,  544. 

interests  of  all  beneficiaries  must  be  considered,  537. 

Ireland,  securities  on  land  in,  whether  allowable,  535. 

leaseholds  for  lives  renewable,  investment  on,  538. 

for  long  terms  of  years,  540. 

for  short  terms  of  years,  540. 

legal  estate  should  be  acquired,  543. 

life  estate  and  policy,  investment  on,  538. 

loss  to  estate  by  improper,  liability  of  trustees  for,  531,  552. 

protection  of  trustees  in  case  of,  by  Judicial 
Trustees  Act,  555. 

through  fraud  of  broker,  546. 
aQ2 
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TRUSTEES— conetnwed. 

mortgage  inyestments  by— conftnt^. 

personal  security,  loans  on,  541. 

aocommodation  loans  not  allowable  under  power  to  inyest 
on,  542. 

banking  firm,  loan  to,  on  bonds,  541. 

cbange  in  firm,  to  whom  loan  is  authorized  by  power, 
542. 

co-trustee,  loan  to,  on,  542. 

meaning  of,  541. 

rule  where  trust  is  administered  by  Court,  543. 

tenant  for  life,  to,  542. 

what  will  authorize* loans  on,  541. 

postponement  of  right  to  call  in  money  is  improper,  545. 

power  of  sale  should  be  acquired,  545. 

public-house,  investment  on,  539. 

purchase-money  of  land  sold,  leaving  on  mortgage,  530. 

remainderman,  interests  of,  must  be  protected,  536. 

retaining  existing,  533,  534. 

reversionary  interests,  loans  on  security  of,  543. 

Scotland,  investment  on  heritable  securities  in,  535. 

second  mortgage,  investment  on,  is  breach  of  trust,  543. 

shares,  imdivided,  in  land  or  fund,  543. 

statutory  powers  under  former  Acts,  534. 

under  Improvement  of  Land  Act,  536. 

under  Trustee  Act,  1893... 534. 

stock  mortgage,  loan  on,  not  allowable,  41,  546. 
sub-mortgage,  may  lend  on,  523. 
tenant  for  life,  loan  to,  by,  542. 

must  not  be  unduly  favoured,  537. 

title,  investigation  of,  duties  as  to,  546,  553. 
acceptance  of  short,  553. 
further  advance,  fresh  investigation  on,  554. 
lessor's,  dispensing  with,  554. 
solicitor,  employment  of  mortgagor's,  554. 
waiver  of  defect  of,  554. 

title  deeds,  delivery  of,  to  be  required,  546. 
trade  premises,  loan  on  security  of,  539. 
turnpike  bonds,  investment  on,  538. 
tmlet  houses,  loan  to  builder  on,  539. 
valuation  of  the  property,  546. 

depreciation  of  property,  duty  of  trustees  in  case  of,  550. 
maintenance  of  inadequate  security,  advance  for,  550. 
two-thirds  rule  under  former  practice,  546. 

imder  Trustee  Act,  1893... 547. 
valuer,  advice  of,  as  to  amount  of  advance,  549. 

choice  of,  rests  with  tiiistee  personally,  548. 
independent  of  mortgagor,  must  be  selected,  548. 
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TBtrSTEES— eonemtiee{. 

mortgage  inyestments  by — continued, 

valuation  of  the  property — continued, 

valuer,  information  to  be  given  to,  of  purpose  to  lend, 

648. 

liability  of,  for  misleading  Teport,  549. 

qualification  of,  548. 

solicitor,  choice  of  valuer  should  not  be  left  to, 
548. 

liability  of,  for  not  obtaining  valuation, 
549. 

trustee  must  not  be,  550. 

mortgages  to,  form  and  contents  of,  555. 

mortgagee  is,  for  mortgagor,  as  to  legal  estate,  52. 

surplus  proceeds  of  sale,  930. 

not  in  other  respects,  917. 

mortgagor  is,  for  equitable  mortgagee  of  legal  estate,  when,  64, 
1445. 

notice  of  charge  on  fund,  priority  by,  1279.    See  Notice. 

parties  to  actions  as  representing  cestitia  que  trust,  742,  1026. 

proceeds  of  sale  retained  by,  interest  payable  on,  533. 

stock  improperly  sold  must  be  replaced  by,  533. 

succession  duty  not  payable  on  death  of  trustee  mortgagee,  559. 

tender  of  mortgage  moneys  to,  732. 

transfer  of  mortgage  on  appointment  of  new,  557. 

avoidance  of  notice  of  trust,  557. 

vesting  declaration,  how  far  effectual,  558,  1238. 
order,  559,  1440.    See  Vesting  Orders. 

TEUSTEES  OP  CHARTTIES, 

borrowing  powers,  statutory,  of,  438. 

debentures,  bequest  of,  to,  561. 

gift  inter  vivos  to,  formalities  necessary  to  valid,  560,  564. 

Mortmain  Acts,  559—564.    See  Mortmain  Act. 

power  of,  to  invest  in  real  securities,  560. 

testamentary  gifts  to,  real  securities,  avoided  imder  former  law, 

560. 

valid   under  present  law, 

563. 
tolls,  mortgages  of,  to,  561. 


ULTBA  VIBES, 

debentures  issued,  company  how  far  bound  by,  491. 

bond  fide  holder  for  value  without  notice  may  enforoe,  when, 

494. 

benefit  of  directors,  for,  491. 

estoppel  from  denying  validity  of,  when  apparently  valid, 
492. 

evidence  of  propriety  of  loan,  493. 


1774  INDEX. 

ULTRA  FZS^S— oontmued. 

debentures  issued,  company  how  &r  bound  by — eofdinued, 
fraud  of  directors,  492. 
informal  charges  supported  in  equity,  494. 
limit  of  borrowing  powers  exceeded  avoids,  493,  1309. 
payment  of  founder's  debts,  492. 
quorum  of  directors  not  present,  494. 
sale  and  hiring  of  rolling  stock,  491. 
yalid  to  extent  of  advances,  when,  491. 
surety  not  discharged  because  mortgage  is,  98. 

UNDBBTAKING, 

mortgage  of,  of  joint  stock  company,  511. 

of  railway  or  public  company,  507. 

UNDUE  INFLUENCE, 

assignee  of  mortgage  obtained  by,  630. 

cases  in  which  it  arises,  627,  628. 

consideration,  inadequacy  of,  how  far  material,  627. 

evidence  as  to,  in  foreclosure  action,  1044. 

guardian  and  ward,  628. 

independent  advice,  629. 

indirect  exercise  of,  630. 

parent  and  child,  dealings  between,  628. 

sale  turned  into  mortgage,  25,  630. 

solicitor  and  client,  dealings  between,  631.    8et  Solioitob. 

time,  securities  set  aside  after  lapse  of,  629. 

trustee  and  cestui  que  trusty  dealings  between,  627. 

UNIVEESmES, 

mortgages  of  lands  by,  461. 


VALUATION, 

bankruptcy,  secured  creditors  in,  may  make,  1106.    See  Baioc- 

EUPTOY. 

not  bound  by  debtors,  1108. 
by  trustees  on  investing  on  mortgage,  546.     See  Trustbbs. 
of  reversionary  interest,  636. 

VBNDOE'S  LIEN 

Bills  of  Sale  Acts  do  not  apply  to,  217. 

collateral  securities  and,  not  enforceable  together,  1397. 

collusive  conveyance  avoids,  1315. 

Locke  King's  Act  and  Amending  Acts  extend  to,  787. 

marshalling,  804. 

priorities  between  mortgages  and,  1393 — 1397.    See  Lien. 

proceeds  of  sale,  on,  1397. 

transfer  of  delivery  warrants,  &c.,  effect  of,  on,  1508. 
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VESTINQ  DECLARATION, 

by  eqtdtable  mortgagee,  67,  1238. 

on  appointment  of  new  trusteeB,  does  not  transfer  mortgage,  658, 
1238. 

VESTma  OKDEE, 

abroad,  applioation  as  to  lands,  1451. 

trustee  or  mortgagee,  1443. 
absconding  mortgagor,  1445. 
application,  by  whom,  1451. 

mode  of,  1451. 
appointing  person  to  oonyey,  1449. 
Bankruptcy  Oonrt,  jurisdiction  of,  673. 
Chancery  Division,  jurisdiction  of,  1450. 
charge,  vesting  order  subject  to,  1445. 
colonies,  application  as  to  land  in,  1451. 
convict  mortgagee,  none  required  in  case  of,  1447. 
copyholds,  order  as  to,  1443,  1450,  1452. 
costs  of  proceedings  imder  Acts,  1453. 

infant  heir  of  mortgagor,  1454. 

infant  representative  of  mortgagee,  1454. 

lunatic  mortgagee,  1453,  1454. 

mortgagee  refusing  to  reconvey,  1454. 

mortgagor  generally  liable  to  pay,  1454. 

trust  estate,  power  to  charge,  1454. 
County  Courts,  jurisdiction  of,  1450. 
Crown,  service  on,  1448. 
dower,  order  declaring  uses  to  bar,  1446. 
effect  of,  1449,  1452. 
evidence  in  support  of  application,  1453. 
foreclosure,  mortgagor  held  trustee  after,  1445. 

no  order  before  decree  absolute  for,  1067. 
foreign  country,  conveyance  of  land  in,  1451. 
heir  of  mortgagee  trustee  for  mortgagee's  executors,  1446. 

of  mortgagee  trustee  for  mortgagor,  1446. 
illegitimate  mortgagee  dying  intestate,  1448. 
infant  mortgagees  and  trustees,  1442. 

contingent  rights  of  unborn  persons,  1443. 

heir  of  mortgagee  of  copyholds,  1443. 
of  mortgagor,  1442. 

lunatic,  1442. 

service  of  petition  on,  1452. 
intestacy  of  illegitimate  mortgagee,  1448. 
joint  mortgagee  out  of  jurisdiction,  1445. 
land,  power  to  make  orders  as  to,  1443 — 1448. 
leasehold  reversion,  declaration  of  trust  of,  1446. 
lunacy,  jurisdiction  in,  1450. 
limatic  trustee  or  mortgagee,  1440,  1442. 

chosee  in  action,  1441. 
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VESTING  ORDER— con<»nM«(i. 

lunatic  trustee  or  mortgagee — continued. 
contingent  rights,  release  of,  1441. 
one  trustee  becoming  lunatic,  1442. 
power  of  sale,  committee  exercising,  1442. 
sale  in  foreclosure  action,  1441. 
manied  woman,  order  in  case  of,  1446. 
mortgagee  held  trustee  for  mortgagor,  when,  1446. 

order  on  death  of,  1447. 
mortgagor  refusing  to  convey,  1446. 
serrice  of  petition  or  summons,  1452. 

when  dispensed  with,  1452. 
stock,  orders  in  respect  of,  1448. 
trustee  mortgagee,  1445. 

rirUM  VADIUM, 

distinction  between,  and  mortuum  vcuUumt  1. 
nature  and  effect  of,  1,  2. 

VOID  AND  VOIDABLE  MORTGAGES, 

compounding  felony,  648. 

oonveyancee  fraudulent  as  being  acts  of  bankruptcy,  599.     See 

Bankbuptot. 

in  fraud  of  creditors,  under  13  Eliz.  o.  5... 590. 

of  purchasers,  under  27  Eliz.  c.  4... 621. 

And  eee  Fbaudttlent  OoiTTETAircB. 

fraudulent  preference  in  bankruptcy,  606. 

in  winding-up  of  companies,  619. 

And  see  F&attbuueitt  Fbefebbkob. 

gamingand  wagering  debts,  securities  for,  641.    Bee  Gaiono 

Ain>  WAOEEINO  SEOUBITIES. 

immoral  securities,  646.    See  Immo&al  Segukitibs. 

marriage  brocage,  648. 

partly  yoid  and  partiy  yalid,  648. 

VOID  AND  VOIDABLE  SECURITIES, 
of  alimony  or  maintenance  money,  315. 
of  allowance  to  committee  of  lunatic,  316. 
of  ecclesiastical  profits  and  pensions,  315,  455. 
of  half-pay,  314. 

of  judicial,  &c.  offices,  emoluments  and  pensions  of,  314,  315. 
of  naval  and  military  pay  and  pensions,  313 — 315. 
of  reversionary  interests,  634.    See  RBVEBSioirABY  IinxBESTS. 
of  seaman's  wages,  313, 
public  office,  obtaining  sale  of,  648. 
stock  jobbing  transactions  when  impeachable,  644,  646. 
undue  influence,  627.    See  TJin>UB  Inplttxnoe. 

VOLUNTARY  CONVEYANCE, 

in  fraud  of  purchasers,  oases  under  fonner  law  as  to,  621. 
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VOLUNTAEY  CONVEYANOE-HxmWntied. 

of  wife's  chattels  real  by  busbaiid,  oyerrides  subsequent  mortgage 
by  wife,  332. 

Yoluntary  Ck)nTeyaiices  Act,  1893... 623. 

VOLUNTAEY  SETTLEMENT, 

effect  of,  on  right  to  consolidate,  882. 
fraudulent  within  13  Eliz.  o.  5... 596. 

VOTE, 

for  Parliament,  mortgagee  entitled  to,  when,  810. 

mortgagor  entitled  to,  when,  650. 

WADSET, 

stamp  duty  on,  1541,  1559. 

WAGES, 

arrest  of  cargo  for,  1416. 

lien  for,  on  ship,  has  priority  over  bottomry  bond,  1532. 

WAIVER, 

of  defect  in  title  by  trustee-mortgagees,  554. 
of  notice  to  redeem,  916. 

WARING,  EXP.,  EULE  IN,  1520. 

WAEEANT  OF  ATTOENEY, 
advisable,  when,  80. 

alienation,  covenants,  &c.  against,  not  broken  by  giving,  80. 
annuity  deeds  accompanied  by,  80. 
attestation  of,  by  solicitor,  82. 
death  of  party,  effect  of,  81. 
defeazanoe  of,  effect  of,  80. 

to  secure  interest  only,  84. 
ecdesLastical  persons,  by,  when  void,  457. 
execution  of,  formalities  requisite  to,  82. 
filing  of,  83. 
index  of,  83. 

satisfaction,  memorandum  of,  84. 
setting  aside,  85. 
signing  judgment  on,  84. 
solicitor,  same,  cannot  act  for  both  parties,  82. 
stamp  duty,  1559. 
surety  bound  by,  85. 

WASTE, 

by  mortgagee,  liability  for,  823. 

surety  discharged  "pro  tcmto  by,  94. 
by  mortgagor,  after  demand  of  possession,  819. 

injunction  against,  690. 
by  tenant,  receiver  may  obtain  injunction  against,  969. 

VOL.  II.— C.  3  B 
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WELSH  MOETQAGE, 
aoconnts,  33,  34. 

oorenant  for  payment,  not  iiBoal  in,  10,  31. 
different  kinds  of,  30. 
exoneration,  application  of  rale  to,  776. 
foredoBure,  no  right  to,  in,  31. 
powers  of  sale,  &o.,  statutory,  whether  apply  to,  35. 
redemption,  right  of,  not  barred  by  time,  32. 
tmstees  may  borrow  on,  34. 

WEST  INDIA  MORTGAGES, 

commission  allowed  to  mortgagee  under,  1212. 

produce  in  hands  of  consignee  belongs  to  mortgagor,  689. 

WHAEFINGEB, 

pledge  of  certificate  of,  1486. 

possession  by,  reputed  ownership,  whether,  191. 

WILFQL  DEFAULT.    See  Aooottnts;  Mobtgaqbe  in  PossBSSioir. 

WILL, 

acknowledgment  of  debt  by  direction  to  pay  it,  1006. 

gift  by,  to  charity,  of  mortgage  on  realty,  formerly  roid,  560. 

now  yalid,  563. 
made  before  Locke  King's  Act,  not  within,  786,  789. 
registration  of,  affecting  lands,  1263. 
revocation  of,  by  mortgage  pro  tanto,  668. 

WINDING-UP, 

actions  by  mortgagees,  &c.  of  companies  before,  1137. 

during,  1145. 

And  see  Debevtxtses. 

books  of  company,  mortgagee  not  entitled  to,  1140. 

building  societies,  565.    See  Bbneftt  Bxtildino  SoiUBTiES. 

floating  security,  enforcement  of,  before,  895. 

during,  1143. 

how  affected  by,  512. 

fraudulent  preference  in,  619.    See  Fbattdttlent  PBBFSBEzroB. 

inquiries  as  to  priorities  in,  1312. 

jurisdiction  in,  1141. 

of  Chancery  Division,  1141. 

of  Coimty  Courts,  1141. 

of  Palatine  Courts,  1141. 

of  Stannaries  Court  abolished,  1141, 

petitions  for,  1141. 

circumstances  under  which  company  may  be  wound  up  by 
Court,  1141. 

creditors,  objections  of,  1143. 

rights  of,  to  winding-up  order,  1143. 

debenture  holder,  application  of,  for  winding-up  order,  1143. 

where  debenture  secured  by  trust  deed,  1144. 
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WINDING-UP— ccmt<nue(2. 

petitions  for — continued. 

debt,  enforoement  of,  disputed,  1144. 

leave  to  bring  action  to  establish,  1141. 

inquiry  as  to  assets,  adjournment  of  petition  till,  1144. 

railway  companies,  excepted  from  liability  to,  1142. 

register,  inspection  of,  619,  520. 

secured  creditors,  proof  by,  1149. 

assessment  of  security,  1151. 

bankruptcy,  rules  as  to  proof   applicable  where  company 
insolvent,  1149. 

contract  for  sale,  proof  after,  1152. 

courses  open  to  creditor,  1150. 

debenture,  amount  of,  may  be  proved  for,  1150,  1151. 

delivery  of  securities,  not  compellable  until  payment  in  full, 
1150. 

dividend,  proof  after,  1150. 

election  as  to  proof,  1150. 

fraudulent  preference,  1151. 

interest,  application  of  proceeds  of  eale  to  pay,  1151. 

realisation  of  security,  1150. 

reputed  ownership,  1151. 

set  off,  1151. 

solvent  company,  rule  as  to  proof  in  case  of,  1149. 

stay  of  proceedings  in  creditor's  action  during,  1148. 

WETP  OF  ASSISTANCE,  671. 

WEIT  OF  POSSESSION,  816. 

WEIT  OF  SUMMONS, 
in  foreclosure  action, 
indorsement  of,  1038. 

claim  for  personal  payment  in,  1039,  1040. 
receiver's  appointment  does  not  prevent  special,  939. 
in  redemption  action,  748. 
specially  indorsed,  1040. 

surety  may  defend,  whether,  98. 

YOBKSHIRE, 

reconveyance  of  lands  in,  1432. 
registration  of  deeds,  1258.    See  Bboistbation. 
of  wills,  1263. 
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gamation, Special  Acts.  With  Copious  Notes  and  an  Appendix  containing  we  Acts 
andBules,  Eighth  Edition,  By  F.  B.  PALMEB,  Barrister-at-Law,  assisted  brtho 
Hon.  C.  MACNAGHTEN,  E.C.,  and  FRANK  EVANS,  Barrister-at-Law.  SoyalSvo. 
1902.    Friee  968.  eloth. 

PiBTlI.:  wnn>nro-lFy  IOMM  AJD  PKAOTIOB.    Arranged  as  follows  i—Compnlsory 


Barristers-at-Law.     Bof^al  9vo. '  1904.    JPHm  32«.  eloth. 

Pabt  m.:  PBBEHTUBBS  AJD  PmiUiTlIEK  STOCK*     Including  Debentures,  Trust 

Deeds,  Stock  Certificates,  Resolutions,  Prospeotoses,  Writs,  Pleadings,  Jud^pufints, 
Orden,BeoeiYenlups,  Notices,  Misoellaneous.  With  Copious  Notes.  Jylnih  Edition. 
BjF.  B.  PALMER,  Sanister-at-Law.  Mot^al  Sw.  1903.    Friee  26s,  eloth. 

Palmer's    Company  Law.  —  A   Practical   Handbook  for 

Lawyers  and  Business  Men.  With  an  Api)endiz  containing  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Eourth  Edition,  By  FRANCIS  ^AUFORT  PALMER, 
Barrister-at-Law.    Boyalhvo,    1902.    Ftio9  \2s,  6d,  eloth, 

Darnell's  Practice  of  the  Chancery  DiTision  of  the  High 

Court  of  Justice  and  on  Appeal  therefrom.  Seventh  Edition,  with  references  to  the 
Companion  Volume  of  Forms.  By  CECIL  C.  M.  DALE,  CHARLES  W.  GREEN- 
WOOD, SYDNEY  E.  WILtlAMS,  Barristers-at-Law;  and  FRANCIS  A. 
STRINOER,  of  the  Central  Oifice.   Two  YoU^  Eo^  Svo,  1901.  I'iriee  6/.  6$,  doth, 

Daniell's  Forms  and  Precedents  ot  Proceedings  in  the 

Chancezy  Division  of  the  High  Court  of  Justice  and  on  Appeal  therefrom.  Eifth 
Edition,  with  summaries  of  the  Rules  of  the  Supreme  Court ;  Practical  Notes ;  and 
references  to  the  Seventh  Edition  of  '*  Darnell's  Chancery  Practice."  By  CHARLES 
BURNEY,  a  Master  of  the  Supreme  Court.    Eoyal  8«o.    1901.    Price  2/.  10«.  eloth, 

Seton's  Forms  of  Judgments  and  Orders  in  the  High 

Court  of  Justice  and  in  the  Court  of  Appeal,  havingespeoial  reference  to  the  Chancery 
Division,  with  Ptactical  Notes.  Sixth  EdUion,  By  CECIL  C.  M.  DALE,  Barrister- 
at-Law;  W.  TINDAL  KINO,  a  Registrar  of  the  Supreme  Court  of  Judicature; 
and  W.  O.  GOLDSCHMIDT,  of  the  Registnirs'  Office.  Three  Vols.  Eoyal  8«o. 
1901.    EHee  61,  68,  eloth. 

Chitty's  Forms  of  Practical  Proceedings  in  the  King's 

Bench  'Drnsaon.'-'Thirteenth  Edition,  By  T.  W.  CHITTY,  a  Master  of  the 
Supreme  Court;  HERBERT  CHITTY,  Barrister-at-Law;  and  P.  E.  VIZARD, 
of  the  Central  Office.    Eopal  Svo.    1902.    Price  II.  168,  eloth. 

Ellis'  Trustee  Acts,  including  a  Guide  for  Trustees  to 

Investments.  By  ARTHUR  LEE  ELLIS,  Barrister-at-Law.  Sixth  Edition.  By 
L.  W.  BYRNE,  Barrister-at-Law.    Eoyal  l2mo.    1903.    EiHee  6a.  doth, 

Hnme-Williams  &  Macklin's  Taking  of  Evidence  on 

Commission :  including  therein  Special  Examinations,  Letters  of  Request,  Mandamus 
and  Examinations  before  an  Examiner  of  the  Couit.  Second  Edttion,  By  W.  B. 
HUME-WILLIAMS,  K.C.,  and  A.  ROMER  MACSXIN,  Barrister-at-Law. 
J)emy  Svo.    1903.    Price  12«.  6d.  eloth, 

Roscoe's  Admiralty  Practice. — A  Treatise  on  the  Admi- 
ralty Jurisdiction  and  Ptactioe  of  the  High  Court  of  Justice  and  on  the  Tlce- 
Admiralty  Courts  and  the  Cinque  Ports,  &c.,  with  an  Appteidiz  containmg  Statutes, 
Rules  as  to  Fees  and  Costs,  Forms,  Precedents  of  Pleaoings  and  of  Bills  of  Costs. 
Third  Edition.  By  E.  S.  ROSCOE,  Assistant  Registrar,  Admiralty  Court,  and 
T.  LAMBERT  MEARS,  Barristers-at-Law.    JDeniy  8vo.    1903.    Price  2ba,  eloth. 

Bodington's  Outline  of  the  French  Law  of  Evidence. — 

^  By  OLIVER  E.  BODINOTON,  Barrister-at-Law.  DemySvo.  1904.  Price  be.  elothj^ 

*«*  A  Catalogue  of  New  Law  Worke  gratia  on  application. 
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THE  ENGLISH  REPORTS 

WITHIH  THE  REACH  OF  ALL. 

Complete  RE-ISSUE  of  ALL  THE  DECISIONS 
prior  to  1866  In  about  ISO  volumes. 

THE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the 
Enghsh  Beports  up  to  the  commencement  of  the  Law  Beports 
in  1866  are  now  well  known;  the  House  of  Lords  Series  in 
11  Volumes,  and  the  Priyy  Council  Series  in  9  Volumes  are  now 
ready,  and  the  Ohancery  Series  is  in  course  of  publication. 

The  Oases  are  noted  with  references  to  later  decisions  in  which 
a  particular  case  may  haye  been  overruled,  or  distinguished,  and 
a  reference  to  the  tides  of  the  digests  in  which  similar  cases  will 

be  found.  CtonsultaUve  Committee ; 

The  Bight  Hon.  Thx  Earl  op  Halsbitht,  Lord  Ghancellor ; 
The  Bight  Hon.  Lobd  Axybbstone,  G^.  O.M.Gh.,  LordChief  Jiutioeof  England ; 
The  Bight  Hon.  Sib  Biohabd  Hsnn  Ck>i<LiNS,  Master  of  the  Bolls ; 
The  Hon.  Snt  Bobb&t  Saicitkl  Wbioht,  a  Justice  of  the  High  Court ; 
Sir  B.  B.  FiNLAT,  K.C.,  H.P,,  Attomey-Oeneral. 

nf^  NOW  laSMBD, 

HOUSE  OF'  LORDS  (1604  to  1866),  complete  in 
11  vols,  royal  8vo.      Price  neU  half  bound,  £22. 

PRIVY  COUNCIL  (1809  to  1872),  complete  in  9  vols. 
Price  net,  half  bound,  £13  :  10s. 

Hm^  NOW  PUBLISHINa. 

CHANCERY  (1557  to  1866).  Price  per  volume  net, 
half  bound,  30s. 

%*  Volumes  I,  to  XXIIL<,  now  ready ^  contain  Caby,  Choyoe  Cases  nr 
Chanoeby,  Tothill,  Dickens,  Bspobts  in-  Chanoe&y,  Nelson, 
Eqttity  Cases  Abeidoed,  Cases  in  Chanoeby,  Fbeeican,  Bepobts 
temp.  Finch,  Yebnon's  Cases  in  Chanoeby,  Pbeoedents  in 
Changeby,  Peebe  Williams,  Gilbebt,  Select  Cases  temp,  Kora, 
MosELY,  W.  Kelynoe,  Cases  temp.  Talbot,  West  temp.  Habd- 
wiCKE,  Ateyns,  Ambleb,  BABNABniSTON,  BiDQEVAY  temp.  Habd- 
wicKE,  Yesey,  seniob,  and  Belt's  Sufflehsnt,  Eden,  Bbown, 
BY  Belt,  Cox's  Chanoeby  Cases,  Yesey,  jttniob,  and  Supple- 
ment, Yesey  &  Beames,  G.  Coofeb,  Mebivale,  Swanston, 
Wilson,  Jacob  &  Walkeb,  Jacob,  Tubneb  &  Bussell,  Bussell, 
BiTssELL  &  Mylne,  Mylne  &  Keen,  Mylne  &  Cbaio,  Cbaig  & 
Phillips,  Phillips,  Magnaohtbn  &  Gobdon,  and  Db  Gex, 
Macnaohten  &  Gobdon,  Yols.  1  to  6. 

The  Volumes  are  not  sold  separately. 
Full  particulars  sent  on  application  to 

gg  Stevens  &  Sons,  Id.,  119  &  120,  Chancery  Lane,  London.  ^ 

%*  A  large  itoek  of  Second'hand  Low  EtpwU  end  Text'bookt  on  Sale, 


